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Various  and  interesting  points  are  established  or  illus- 
trated in  the  cases  here  reproduced.  England  v.  Curling^ 
p.  39,  finally  settled  (if  it  was  not  settled  before)  the  right 
of  partners  to  vary  the  terms  of  their  association,  whether 
originally  formal  or  not,  by  informal  agreement  and  even 
by  conduct.  Burgess  v.  Gray^  p.  769,  shows  how  the 
employment  of  an  "independent  contractor^'  will  not  save 
the  ultimate  principal  from  making  himself  answerable  for 
the  contractor's  negligence  to  third  persons  if  he  personally 
interferes  in  the  work.  Cooper  v.  Willomatt,  p.  798,  is 
profitable  in  the  learning — perhaps  needlessly  subtle — of 
wrongful  acts  of  a  bailee  which  determine  the  bailment. 
Light  is  thrown  on  the  treatment  of  foreign  jurisdiction  and 
law  by  Uarl  Nelson  v.  Lord  Bridport  (p.  174)  and  Cams 
WUson^s  case  (p.  626). 

The  topic  of  nuisance  to  navigation  in  rivers  is  learnedly 
discussed  in  Mayor  of  Colchester  v.  Brooke^  p.  458.  That 
a  man  is  not  imprisoned  when  he  is  free  to  go  his  ways  in 
at  least  one  direction,  and  that  tobacco  is  not  wrecked  when 
it  is  in  the  body  of  a  ship  which  is  in  fact  not  lost  or 
destroyed,  may  seem  obvious  propositions  at  this  day ;  but 
Bird  V.  Jones^  p.  564,  and  Legge  v.  Boyd^  p.  660,  will  show 
the  learned  reader  that  in  particular  circumstances  the 
application  of  them  is  arguable. 

Niceties  of  the  law  are  dealt  with  in  Roberts  v.  Tayler^ 
p.  678,  where  the  plea  of  liberum  tenementum  is  admitted 
(at  p.  686)  to  be  anomalous ;  and  Fay  v.  Prentice^  p.  823, 
where  a  somewhat  inartificial  declaration  was  ingeniously 
supported,  after  verdict,  by  consideration  of  the  extent  to 
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whicli  a  niiisance  by  encroachment  may  be  committed  without 
a  trespass. 

The  Hull  Dock  case  (p.  374),  7  Q.  B.  2,  is  one  of  those 
decisions  which  an  editor  cannot  safely  treat  as  overruled, 
though  they  may  be  much  shaken  by  later  judicial  criticism. 
Here  we  have  to  consider  the  effect  of  the  Blyth  Harbour 
case  [1894]  2  Q.  B.  675.  The  broad  principle  that  rates  are 
payable  only  in  respect  of  the  user  of  land,  and  not  in 
respect  of  dues  paid  for  other  considerations  than  the  use 
of  land,  was,  as  Lord  Esher  points  out,  [1894]  2  Q.  B.  at 
p.  678,  applied  in  the  Hull  case,  but  Lord  Esher  seems  to 
intimate  that  he  would  have  decided  the  Hull  case  other- 
wise than  as  the  Court  of  Queen's  Bench  did.  He  speaks 
of  it  as  a  decision  based  on  an  inference  of  facts,  but  it 
was  really  on  the  construction  of  an  Act  of  Parliament. 

In  the  Hull  Dock  case  the  Court  does  not  accept  the  test 
suggested  '^  that  tolls  are  not  given  for  the  use  of  the  docks, 
because  ships  must  pay  them  whether  they  enter  the  docks 
or  hot."  "  This  argument  is  ingenious,  but  we  do  not  think 
it  conclusive,"  p.  390. 

In  the  Blyth  case  Lord  Esher  says,  [1894]  2  Q.  B.  at 
p.  679,  "Notwithstanding  all  the  clever  and  astute  arguments 
which  have  been  put  to  us  one  must  ask  oneself  whether,  if 
a  person  has  to  pay  money  whether  he  gets  a  thing  or  not,  it 
can  reasonably  be  said  that  he  pays  the  money  for  getting 
the  thing.     The  question  answers  itself:  it  cannot  be  so." 

It  is  not  easy  to  see  for  what  practical  purpose  the  Hull 
Dock  case  remains  of  authority,  but  the  Court  of  Appeal 
distinctly  professed  not  to  overrule  it  in  point  of  law. 

The  case  of  the  Crown  Jewels,  mentioned  in  a  note  at 
p.  828,  is  not  reported,  and  in  fact  was  not  before  any 
ordinary  Court ;  nor  is  there  anything  about  it  in  the  Annual 
Eegister  of  that  time.  But  the  following  paragraphs  from 
the  "  Personal  Remembrances  "  (1)  of  the  late  Sir  Frederick 

(1)  Vol.  L,  p.  223.  Some  documents  and  notes  relating  to  the  case  are  in  my 
possession,  but  add  nothing  of  eubstunce  to  this. 
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Pollock,  sometime  Queen's  Bemembrancer,  who  appears  to 
have  been  engaged  as  junior  counsel  for  the  Crown,  will 
explain  the  matter  sufficiently  for  the  reader's  information. 

"Early  in  1845  began  the  hearing  of  The  Crown 
JeweU  case,  before  Lords  Lyndhurst,  Langdale,  and  Chief 
Justice  Tindal,  who  sat  as  arbitrators  on  the  respective  claims 
of  England  and  Hanover  in  the  Chancellor's  private  room  at 
Westminster.  Upon  the  death  of  William  IV.  and  the 
accession  of  the  Duke  of  Cumberland  to  the  Throne  of 
Hanover,  a  claim  was  made  on  his  behalf  to  jewels  in  the 
possession  of  the  Queen,  which,  if  it  had  been  conceded  as 
made  and  in  its  integrity,  would  have  deprived  the  Crown  of 
England  of  nearly  all  of  them.  It  was  pressed  at  first,  and 
somewhat  indecorously,  in  the  shape  of  a  suit  in  Chanceiy 
commenced  against  the  executors  of  William  IV.  It  after- 
wards became  the  subject  of  a  diplomatic  correspondence 
between  the  two  Governments,  and  was  then  referred  to 
arbitration.  One  portion  of  the  jewels  was  claimed  as 
having  been  left  to  Hanover  by  the  will  of  George  IL,  and 
another  as  having  been  left  in  the  same  way  by  the  will  of 
Queen  Charlotte.  George  II.'s  jewels  had  been  deposited  by 
him  for  safe  custody  at  Hanover  some  time  previous  to  the 
date  of  his  will,  and  one  of  the  first  acts  of  George  III.  after 
he'  became  King  was  to  send  for  them  to  England  from 
Hanover.  Queen  Charlotte's  jewels  were  chiefly  those  which 
had  been  provided  for  her  at  the  expense  of  the  English 
nation  on  the  occasion  of  her  marriage  with  George  III.,  and 
consisted  largely  of  diamonds  purchased  by  a  Parliamentary 
grant  from  the  Duke  of  Cumberland,  George  III.'s  uncle. 
Many  questions  arose  upon  the  right  of  George  II.  and  of 
Queen  Charlotte  to  dispose  of  the  jewels,  as  well  as  upon  the 
identification  with  those  in  the  possession  of  the  Crown  of 
England  on  the  decease  of  William  IV., 

"  On  the  hearing  of  the  case  before  the  arbitrators,  which 
occupied  several  days,  Sir  Charles  Wetherell  and  Kelly 
addressed  them  on  behalf  of  the  King  of  Hanover;  Thesiger 
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(Solicitor-General)  and  Wilde  appeared  for  the  Queen.  The 
arbitrators  sat  at  the  upper  end  of  the  room,  and  tables  were 
arranged  on  either  side  for  the  counsel  and  solicitors.  But 
when  Wetherell  began  to  speak,  he  very  soon  vindicated  for 
himself  a  far  larger  space  than  properly  belonged  to  him ; 
for,  as  he  warmed  with  the  subject,  he  was  not  content  to 
stand  in  his  own  place,  but  moved  about  on  the  floor,  making 
longer  and  longer  excursions,  and  gradually  encroached  upon 
us  until  we  at  the  other  table  had  to  retreat  before  him,  and 
were  finally  driven  against  the  wall  and  could  yield  no 
further  to  his  aggressions  upon  our  territory,  so  that  the 
scene  was  sometimes  a  very  amusing  one.  The  first- 
appointed  arbitrators  died  without  having  made  an  award, 
but  in  1857  certain  of  the  jewels  were  sent  back  to  Hanover 
imder  the  terms  of  an  award  made  by  Lord  Wensleydale, 
Sir  William  Page  Wood  and  Sir  Laurence  Peel,  who  had 
been  appointed  in  their  place." 

The  reader  is  desired  to  observe  that  Vol.  1  of  the  Common 
Bench  Reports,  which  is  re-edited  in  this  volume,  was  by  a 
clerical  error,  which  we  regret,  included  in  the  titles  on  the 
back  of  67  R.  B. 
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COURT  OF  EXCHEQUER. 


Lord  Abinqbr,  1884 — 1844 

Sir  Frederick  Pollock,  1844—1866 

Sir  John  Gurnby,  1882—1845      . 

Sir  E.  H.  Aldbrson,  1884—1857 

Sir  Jambs  Parkb,  1834—1856 

Sir  Robert  M.  Rolfb,  1839—1850    . 

Sir  Thomas  J.  Platt,  1845—1856 


Chief  Barons, 


Barons, 


Sir  Frederick  Pollock,  1841 — 1844 
Sir  W.  W.  Follbtt.  1844—1845 
Sir  Frederick  Thesiobr,  1845 — 1846 
Sir  W.  W.  Follbtt,  1841—1844      . 
Sir  Frederick  Thesiobr,  1844 — 1845 
Sir  Fitzroy  Kelly,  1845—1846     . 

Sir  Edward  Burtenshaw  Sugden  . 


A  Ui/i'ueyS'  Gen  eral. 


SoliciUn'S'General, 


(  Ijyrd  Chancellor  of 
\  Ireland, 


(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
Tolnmes  of  Manning  and  Granger's  Heports  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Priyy  Council  Beports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Bight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  b  before  me),  show  that  iu  fact  he  was  not. — ^F.  P. 
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The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
the  head  of  ea>ch  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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ELLWAND   V.  MCDONNELL. 

(8  Beav.  14—21.) 

An  Irish  Insurance  Company  was  enabled  to  sue,  and  liable  to  be  sued, 
in  the  name  of  one  of  their  members.  An  assurance  was  effected  through 
A.  their  English  agent,  who  was  not  a  member  at  the  time,  but  afterwards 
became  one.  The  insured  filed  a  bill  respecting  the  policy  against  A.  while 
he  was  a  member,  which  charged,  that  he  and  the  Company  had  in  their 
possession  documents  relating  to  the  matters,  &c.,  and  required  him  to  set 
forth  a  schedule  thereof.  A.  afterwards  transferred  his  shares  and  ceased 
to  be  a  member,  and  shortly  afterwards  put  in  his  answer,  stating  he  had 
not,  and  was  not  entitled  to  have,  access  to  the  Company's  papers,  and 
could  not  set  forth  whether  they  had  any  documents  in  their  possession,  or 
set  forth  a  schedule  thereof :  Held,  that  the  answer  was  sufficient. 

A  defendant,  in  his  first  answer,  stated,  that  certain  papers  in  another 
suit  referred  to  in  the  bill,  were  in  the  possession  of  his  solicitor,  and  being 
asked  by  the  amended  bill  to  set  forth  a  schedule  thereof,  he  stated,  that 
his  solicitors  had  made  diligent  search  for  them,  but  that  they  could  not  be 
found,  haying  been  misplaced  or  mislaid  in  the  solicitor's  office ;  and  that, 
therefore,  he  could  not  set  forth  a  schedule  of  them :  Held,  that  the 
answer  was  sufficient. 

Tms  case  came  before  the  Court  upon  exceptions  for  insufficiency 
to  the  answer  of  the  defendant.  It  appeared,  that  in  1826,  the 
plaintiff's  testator  effected  a  marine  assurance  with  a  Company, 
called  "  The  Patriotic  Assurance  Company  of  Ireland/'  on  certain 
goods  shipped  for  Buenos  Ayres. 

The  ship  and  goods  had  been  seized  and  condemned  by  the 
Brazilian  Government,  upon  the  pretext  that  the  ship  had  violated 
a  blockade ;  whereupon,  the  Company  paid  to  the  insured  60  per 
cent.,  by  way  of  compromise  of  all  claims^  and,  (as  the  bill 
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Ellwand     alleged,)  abandoned  to  the  insured  all  right  to  the  goods.     Bemon- 

M'DoNNELL.  Btrances    having    been  made  to  the  Brazilian  Government,   an 

indemnity  was  awarded  to  the  parties,  which,  having,   as   was 

alleged,  been  received  by  the  Company,  it  was  the  object  of  this 

suit  to  recover. 

Under  the  provisions  of  the  Act  establishing  the  Company,  they 
were  enabled  to  sue,  and  liable  to  be  sued,  in  the  name  of  the 
secretary,  or  of  one  of  the  members  (i).  This  bill  was  filed  in  1842 
[  *16  ]  against  McDonnell  alone,  *who  had  been  the  London  agent  of  the 
Company  at  the  time  the  policy  had  been  effected,  but  had  not 
become  a  shareholder  until  some  months  afterwards. 

The  bill  referred  to  the  proceedings  in  a  suit  of  Brooks  v. 
McDonnell  (2),  filed  by  another  party  against  the  same  defendant, 
under  circumstances  similar  to  the  present ;  and  it  charged,  in 
the  usual  way,  that  the  defendant,  or  the  Company  or  their  oflScers 
had  in  their  possession  documents  relating  to  the  matters  <bc. 

The  corresponding  interrogatory  required  the  defendant  to  set 
forth,  whether  the  defendant,  or  the  Company  or  their  secretary  &c. 
had  not  in  their  possession  the  said  policy,  and  divers  and  what 
documents  relating  to  the  matters  in  the  bill  mentioned,  and  asked 
him  to  set  forth  a  schedule  thereof. 

On  the  9th  of  February,  1848,  the  defendant  transferred  all  his 
shares,  and  ceased  to  be  a  member  of  the  Company.  On  the  16th 
of  the  same  month,  he  put  in  his  answer,  whereby,  in  answer  to 
the  interrogatory  as  to  documents  in  his  possession,  he  denied  that 
he  '*  had  then,  or  ever  had,  in  his  possession  or  power  the  policy  of 
assurance  in  the  said  bill  alleged,  or  any  of  such  matters,  excepting 
the  papers  that  related  to  the  said  Exchequer  suit  of  Brooks  v. 
McDonnell,  which  were  in  the  possession  of  Messrs.  Oliverson  &  Co. 
(who  were  his  solicitors  in  the  present  suit),  the  solicitors  who  con- 
ducted the  defence  of  that  suit  on  behalf  of  the  Company.  And  he 
said,  that  saving  such  papers  relating  to  the  Exchequer  suit,  he, 
whilst  he  continued  a  member  of  the  Company,  had  not  ever,  and 
had  not  then,  in  his  possession  or  power  any  documents  whatever, 
[  *16  ]  *other  than  such  as  related  to  the  policies  of  assurance  effected 
with  the  said  Company  through  his  agency ;  and  that  he  had  not 
ever  access,  and  was  not,  as  he  believed,  entitled  to  have  access,  to 
any  other  documents  whatever  belonging  to  the  said  Company,  or 
to  the  general  books  and  accounts  of  the  said  Company,  which 

(1)  5  Geo.  IV.  c.  cliii.  local  and         (2)  41  E.  E.  336  (1   Y.  &  C.  Ex. 
personal.  Eq.  500). 
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were,  as  he  believed,  kept  at  Dabliiii  where  the  general  basinesB     Ellwakd 
of   the  Company  was  exclasively  transacted.     And  he  did  not  McDonnell. 
know  &c.,  whether  the  Company  or  their  secretary  &c.  had  in  their 
possession  any  documents  &c.  relating  to  the  matters  in  the  bill 
mentioned  &c." 

The  bill  was  afterwards  amended,  and  the  defendant  was  asked, 
**  Whether  he,  as  the  agent  of  the  Company,  or  as  a  member,  or 
having  been  a  member  thereof,  and  otherwise  and  how,  had  not,  or 
was  not  entitled  to  obtain,  or  could  not,  by  some  and  what  means 
obtain,  access  to  the  said  several  particulars  (meaning  the  deeds, 
documents,  &c.  relating  to  the  matters  in  the  bill  mentioned),  and 
which  of  them,  and  could  not  set  forth  a  list  or  schedule  thereof ; 
and  he  was  required,  in  the  schedule,  to  include  all  the  papers 
relating  to  the  suit  of  Brooks  v.  M'DonneU,  and  all  documents  &c. 
in  his  possession  or  power." 

In  answer  to  this,  the  defendant  stated,  ''he  believed  it  to  be  the 
fact,  that  as  agent,  or  late  attorney  and  agent  of  the  said  Company, 
or  as  a  member,  or  as  having  been  a  member  thereof,  or  otherwise, 
he,  the  defendant,  had  not,  and  was  not  entitled  to  obtain,  and 
could  not,  by  any  means,  obtain  access  to  the  several  particulars  in 
the  said  amended  bill  in  that  behalf  mentioned,  or  any  of  them ; 
and  could  not  set  forth  a  list  or  schedule  thereof.  And  he  said, 
that  the  said  papers  relating  to  the  suit  of  Brooks  v.  McDonnell 
were  always  *kept,  as  he  the  defendant  believed,  in  the  possession  [  *i7  j 
of  his  solicitors,  and  that  he  was  informed  by  his  said  solicitors, 
and  believed,  that  since  the  bill  was  filed  in  this  cause,  and  also 
since  the  amended  bill  was  filed,  his  solicitors  had  caused  diligent 
search  to  be  made  for  the  said  papers,  but  that  the  same  could  not 
be  found,  having  been,  as  they  stated,  in  some  way  misplaced  or 
mislaid  in  their  office,  and  therefore,  he,  the  defendant,  was  unable 
to  set  forth  any  list  or  schedule  thereof." 

Exceptions  for  insufficiency  were  taken  to  this  answer,  which 
were  now  brought  before  the  Court  by  way  of  appeal  from  the 
Master's  decision. 

These  exceptions  complained,  first,  that  the  defendant  had  not 
set  forth,  whether  he  or  the  Company  or  their  treasurer  &c.  had 
any  documents  &c.  in  their  possession.  Secondly,  that  the 
defendant  had  not  set  forth,  whether  he  was  not  entitled  to 
obtain,  by  some  and  what  means,  access  thereto.  Thirdly,  that 
he  had  not  set  forth  a  schedule  of  all  such  particulars.  Fourthly, 
that  he  had  not  set  forth,  why  he  could  not  produce  them.    Andy 
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Ellwand     fifthly,  that  he  had  not,  in  such  schedale,  included  the  papers  in 
M*DoHHELL.  Brooks  V.  M'DonneU  &o. 

Mr.  KindersUy  and  Mr.  Turner  for  'the  defendant  were  stopped 
by  the  Court,  who  called  on  the  plaintiff's  counsel  to  support  the 
exceptions. 

Mr.  Heathfield  for  the  plaintiff : 

The  defendant's  answer  is  evasive  and  insufficient;  he  was  a 
shareholder  at  the  time  the  bill  was  filed,  and  then  had  it  in  his 
power  to  procure  all  the  information  which  was  sought  of  him.  He 
transferred  his  shares  just  previously  to  putting  in  his  answer,  no 
[  •IS  ]  doubt  for  the  purpose  *of  depriving  the  plaintiff  of  the  discovery 
to  which  he  is  entitled.  The  Court  will  not  sanction  such  a 
proceeding. 

[He  cited  Taylor  v.  Rundell  (l)  and  Earl  of  Olengall  v.Frazer  (2).] 

.    [19]        The  Master  of  the  Bolls: 

The  question,  whether  the  plaintiff  has  a  right  to  sue  the 
defendant,  or  whether  he  has  a  right,  which  he  seems  to  doubt, 
of  executing  any  decree  he  may  obtain  against  the  defendant,  does 
not  now  arise.  The  question  is,  whether,  having  regard  to  the 
circumstances  of  this  case,  the  answer  ought  not  to  be  deemed 
sufficient. 

•It  seems,  that  in  1824,  an  Act  of  Parliament  passed,  by  which  a 
Company  called  "  The  Patriotic  Assurance  Company  of  Ireland  " 
was  established,  and  in  February,  1826,  the  Company  entered  into 
a  contract  with  the  plaintiff's  testator.  The  plaintiff  now  desires 
to  have  the  benefit  of  that  contract,  and  asks  discovery,  which,  I 
take  it  for  granted,  is  material,  as  it  has  not  been  argued  to  the 
contrary.  The  plaintiff  being  resident  here,  does  not  choose  to 
go  to  Ireland  where  the  books  are,  and  where  he  might  sue  the 
[  *20  ]  secretary  and  persons  having  ^knowledge  of  the  transaction,  but 
he  sues  the  defendant  here.  Taking  it  for  granted  he  has  a  right 
to  do  so,  the  defendant  says,  ''I  am  not  a  member  of  this  Company; 
I  was  once  a  member,  but  have  now  ceased  to  be  one,  and,  not  being 
a  member,  I  have  no  right  of  access  to  the  Company's  books  and 
documents: "  to  this  the  plaintiff  rejoins,  ''  you  are  bound  somehow 
or  other  to  obtain  the  information."    This  is  not  like  the  case  of 

(1)  54  E.  E.  227  (Cr.  &  Ph.  104).  (2)  62  R.  E.  37  (2  Hare.  99). 
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Taylor  v.  Rundell,  in  which  the  defendants  were  existing  members  Ellwand 
and  directors  of  the  Company,  and  had  all  of  them  a  right  of  access  m*Donnell. 
to  the  books,  and  the  means  of  obtaining  the  discovery  required 
from  them.  That  is  not  the  case  here.  The  only  reasonable 
argament  nrged  is  this,  that  the  defendant  was  a  member  of  the 
Company  when  the  bill  was  filed,  and  therefore  had  no  right  to 
divest  himself  of  his  rights  as  a  member  in  the  way  he  has  done. 
That  might  be  trae  as  to  equitable  relief ;  but  here  the  question  is 
one  of  access  to  the  documents.  It  may  happen,  that  by  an  act 
out  of  Court,  a  defendant  may  divest  himself  of  the  power  of 
giving  discovery,  but  are  you  to  consign  a  man  to  gaol  for  ever, 
because  he  does  not  do  that  which  he  swears  it  is  impossible  for 
him  to  do? 

This  is  not  the  case  of  a  partnership,  nor  is  it  one  in  which  a 
party  having  been  a  partner  at  the  time  the  contract  was  entered 
into,  remains  liable  after  his  connection  with  the  partnership  has 
ceased.  The  defendant  is  not  now  a  partner ;  and  as  it  does  not 
appear  that  he  has  any  legal  means  of  obtaining  the  information, 
the  answer  is  sufficient. 

It  is  said  **  he  may  obtain  the  information  somehow  or  other, 
and  might  file  a  bill  and  obtain  the  information ;  "  but  are  not  the 
means  of  access  the  same  for  *the  plaintiff,  if  he  thought  fit  to       [  *2i  ] 
seek  the  information  from  the  proper  officer? 

The  other  point  is  this,  the  defendant  was  engaged  in  other 
proceedings  in  equity,  the  papers  relating  to  which  the  first  answer 
represented  to  be  in  the  hands  of  the  solicitor ;  when  asked  for 
further  discovery,  the  defendant  says  they  have  been  mislaid, 
and,  after  diligent  search  by  the  solicitor,  cannot  be  found.  Am 
I  to  send  this  gentleman  to  gaol  because  his  solicitor  has  lost 
the  papers  ? 

One  word  as  to  treating  the  defendant  as  a  partner.  It  is  right 
that  all  persons  engaged  in  a  joint-stock  Company  should  be  made 
subject  to  the  liabilities  which  the  law  has  imposed  on  them.  In 
this  case  the  Act  of  Parliament  contains  a  provision  for  issuing 
execution  against  any  member ;  but  to  suppose  that  the  members 
are  in  the  situation  of  common  partners  engaged  in  trade,  and 
subject  to  the  same  liabilities,  is  very  much  to  mistake  the  matter. 
Here,  the  defendant,  who  became  a  partner  after  the  transaction 
had  taken  place  but  during  the  liability,  has  since  ceased  to  be  a 
partner.  Having  been  a  partner  during  the  liability,  it  is  possible 
he  may  be  personally  liable ;  but,  having  ceased  to  be  a  partner,  he 
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Ellwakd     cannot  be  compelled,  at  the  peril  of  perpetual  imprisonment,  to 
M'DoKHBLL.   furnish  discovery  which  he  swears  he  is  unable  to  give.     I  think 
the  account  he  has  given  of  the  matter  sufficient. 

Exceptions  overruled. 


,  IS**-  FLIGHT  V.  ROBINSOK 

Juns  7, 8,  10. 

July  81.  (8  Beav.  22—40 ;  S.  C.  13  L.  J.  Ch.  425 ;  8  Jur.  888.) 

IlolU  Court,  ^®  general  rule  is,  that  a  defendant  is  bound  to  discover  all  the  facts 

^f^  within  his  knowledge,  and  to  produce  all  documents  in  his  possession, 

Lanodale,  which  are  material  to  the  case  of  the  plaintiff.    However  disagreeable  it 

M.R.  may  be  to  make  the  disclosure  :  however  contrary  to  his  personal  interests  : 

[  22  ]  however  fatal  to  his  claims,  he  is  compelled  to  set  forth,  cm  oath,  all  he 

knows,  believes,  or  thinks  in  relation  to  the  matters  in  question. 

The  Court  will  not  order  the  production  of  confidential  communications 
between  solicitor  and  client,  which  took  place,  either  in  the  progress  of  the 
suit,  or  with  reference  to  the  suit  previous  to  its  commencement. 

In  a  suit  for  specific  performance,  cases  submitted  to  counsel  subsequent 
to  the  contract,  relating  to  the  sale,  the  objections  taken  by  the  purchaser 
to  the  vendors*  title,  the  steps  taken  by  the  vendors  to  dear  up  the 
objections,  &c.,  held  to  be  communications  made  with  reference  to  the 
dispute  which  resulted  in  the  litigation,  and  privileged. 

Communications  between  the  assignees  and  the  Commissioner  of  the 
Insolvent  Debtors*  Court  held  not  privileged. 

Books,  &C.,  relating  to  the  matters  in  question,  in  the  possession,  but  the 
property,  of  the  defendant's  solicitors,  not  ordered  to  be  produced. 

This  was  a  motion  for  the  production  of  documents  admitted  to 
be  in  the  defendants'  possession. 

The  defendants,  Eobinson  and  Gillett,  were  the  assignees  of  Sir 
Thomas  Champneys,  an  insolvent  debtor.  The  insolvent  being 
entitled  to  an  estate  during  the  continuance  of  the  coverture 
between  him  and  Lady  Champneys,  the  assignees,  on  the  10th  of 
November,  1888,  put  it  up  for  sale  by  auction  "  without  reserve," 
and  the  plaintiff  Flight  became  the  purchaser  at  60,000Z.  In 
November,  1889,  Sir  Thomas  Champneys  died,  and  in  consequence 
of  disputes,  the  defendants,  on  the  24th  of  April,  1840,  filed  their 
bill  against  Flight  for  a  specific  performance  of  the  contract.  On 
the  other  hand,  Flight,  on  the  29th  of  October,  1840,  filed  this 
cross  bill  of  discovery  against  the  assignees,  for  the  purpose  of 
obtaining  a  discovery  of  matters  tending  to  affect  the  validity  of 
the  contract. 

The  purchaser,  by  his  cross  bill,  insisted,  that  although  the 

[♦23]       property  had  been  sold  "without  reserve,"  still  there  *had  been 

a  reserved  bidding,  or  a  constructive  reserved  bidding  arising  out  of 

a  provisional  and  anterior  contract  entered  into  on  the  13th  of 
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AnguBt,  1888,  between  the  defendants,  Sir  T.  and  Lady  Champneys      flight 
and  Lord  Mostyn.    He  also  insisted  that  there  had  been  puffing    bobinsok. 
at  the  sale,  that  the  contract  had  been  abandoned,  and  that  the 
estate  being  vested  in  the  assignees  under  a  previous  insolvency  of 
Sir  Thomas  Champneys,  the  defendants  had  no  right  to  sell. 

The  defendants,  it  appeared,  had  already  been  engaged  in  con- 
siderable litigation  in  respect  of  the  property  of  their  insolvent. 
Sir  Thomas  Champneys,  in  right  of  his  wife,  was  entitled  to  a  life 
estate  in  real  and  other  property,  which  came  into  possession  in 
1881.  In  1827  Sir  Thomas  had  taken  the  benefit  of  the  Insolvent 
Act,  and  had  executed  the  usual  assignment  to  Mr.  Sturgis  the 
official  assignee.  He  again  took  the  benefit  of  the  Insolvent 
Debtors'  Act  in  August,  1835,  under  which  the  defendants  had 
become  his  assignees.  In  January,  1835,  Lord  Mostyn  and  others 
who  were  entitled  to  the  estates  in  remainder,  filed  a  bill  against 
Sturgis  and  others  to  have  the  lease  of  part  of  the  settled  property 
renewed,  and  to  compel  the  tenant  for  life  and  the  assignees  to 
contribute  towards  payment  of  the  renewal  fine.  This  suit  was, 
in  1836,  continued  by  a  supplemental  bill  against  the  defendants. 

Again,  the  legal  estate  of  the  estate  being  outstanding,  Sturgis, 
in  March,  1836,  filed  a  bill  to  recover  the  rents  of  the  estates 
during  the  joint  lives  of  Sir  Thomas  and  Lady  Champneys.  Lady 
Champneys,  in  answer  to  the  bill,  stated,  that  she  had  derived  no 
maintenance  from  her  husband  since  1824,  and  she  claimed  a 
settlement  and  maintenance  out  of  the  rents  and  profits  of  her 
estate.  The  Yice-Chancbllob  decided  against  her  claim,  *but  [*24] 
it  was  allowed  by  Lord  Cottbnham  on  appeal  (i),  on  the  7th  of 
November,  1839. 

The  defendants  Bobinson  and  Gillett,  by  their  answer,  admitted 
that  they  had  in  their  possession  the  several  documents  mentioned 
in  the  second  schedule,  relating  to  the  matters  in  the  bill  mentioned ; 
but  they  submitted  that  several  of  the  documents  were  confidential 
and  ought  not  to  be  produced. 

By  a  supplemental  answer,  the  defendants  classified  the  docu- 
ments, which  they  alleged  to  be  privileged,  as  follows: 

They  said,  that  the  first  class  of  the  said  documents  comprised 
Nos.  1,  &c.,  and  consisted  of  all  cases  submitted  prior  to  the 
sale  of  the  10th  day  of  November,  1838,  to  counsel  and  others,  the 
said  Nos.  3  and  4  being  cases  submitted  to  an  actuary  and  an 
auctioneer,  and  all  the  other  numbers  being  cases  submitted  to 
(1)  See  Sturyis  v.  Champneys,  48  R.  B.  243  (5  My.  &  Cr.  97). 
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counsel,  on  behalf  of  the  defendants,  for  the  opinion  of  such 
counsel  or  others,  for  the  guidance  and  safety  of  the  defendants, 
on  various  matters  connected  with  the  estate  and  interest  of  the 
defendants  sold  at  such  sale  to  the  plaintiff,  and  of  the  opinions  of 
counsel  and  others  thereon ;  and  this  class  included  all  statements, 
instructions,  and  observations  accompanying  drafts,  briefs,  and 
other  papers,  for  the  information  and  use  of  such  counsel.  And 
the  defendants  submitted,  that  all  the  documents  in  the  first  class 
were  privileged  communications,  passing  between  the  solicitors  of 
the  defendants  and  the  counsel  of  the  defendants,  and  others ;  and 

[  •25  ]  that  they  were  privileged  at  *the  time  they  were  made,  and  could 
never  lose  that  protection. 

That  the  second  class  of  the  said  documents  comprised  Nos.  36, 
&c.,  and  consisted  of  all  cases  submitted,  after  the  sale  of  the  10th 
of  November,  1888,  to  counsel  on  behalf  of  the  defendants,  for  the 
opinion  of  such  counsel,  for  the  guidance  and  safety  of  the  defen- 
dants on  various  matters  connected  with  the  said  estate  and  interest 
of  the  defendants  sold  at  such  sale  to  the  plaintiff,  and  of  the 
opinions  of  counsel  thereon;  and  this  class  included  all  statements, 
instructions,  and  observations  accompanying  drafts,  briefs,  and 
other  papers,  for  the  information  and  use  of  such  counsel.  And 
the  defendants  submitted,  that  all  the  documents  in  the  said  second 
class  were  privileged  communications  passing  between  the  solicitors 
of  the  defendants,  and  the  counsel  of  the  defendants,  on  the  very 
subject-matter  of  this  suit,  and  after  the  questions  now  in  litigation 
between  the  defendants  and  the  plaintiff  had  arisen.  And  in 
particular  the  defendants  said,  that  such  last-mentioned  cases 
related  to  the  sale,  the  objections  by  the  plaintiff  to  the  title  of 
the  defendants  to  the  said  estate  and  interest  sold;  the  different 
steps  taken  on  behalf  of  the  defendants  to  clear  up  such  objections 
and  to  perfect  their  title,  and  to  the  proceedings  taken  by  the 
defendants  relating  to  the  said  estate  and  interest  sold. 

That  the  third  class  of  the  said  documents  comprised  Nos.  85,  ibc, 
and  consisted  of  all  cases  submitted  after  the  24th  day  of  April, 
1840  (the  day  of  the  filing  of  the  original  bill  of  the  defendants 
against  the  plaintiff),  to  counsel,  on  behalf  of  the  defendants,  for 
the  opinion  of  such  counsel,  for  the  guidance  and  safety  of  the 
defendants  on  various  matters  connected  with  the  questions  in  dis- 

[  ^26  ]  pute  between  the  defendants  and  the  plaintiff  in  *such  original 
suit,  and  of  the  opinions  of  counsel  thereon ;  and  this  class  included 
all  statements,  instructions,  and  observations  accompanying  drafts, 
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briefs,  and  oUier  papers,  for  the  information  and  use  of  such  counsel.      Flight 
And  the  defendants  submitted,  that  all  the  documents  in  the  third     robimsok. 
class  were  privileged  communications  passing  between  the  solicitors 
of  the  defendants  and  the  counsel  of  the  defendants,  after  the  actual 
commencement  of  the  litigation  between  the  defendants  and  the 
plaintiff,  and  on  the  questions  in  litigation  between  them. 

That  the  fourth  class  of  the  said  documents  comprised  Nos.  15, 
Ic,  and  consisted  of  all  letters  between  the  defendants  and  their 
solicitors,  and  such  letters  respectively  extended  over  the  three 
distinct  periods  of  time  covered  by  the  three  first-mentioned  classes 
of  documents,  and  that  such  letters  related  to  various  matters,  con- 
nected with  the  said  estate  and  interest  of  the  defendants  sold  at 
the  aforesaid  sale  to  the  plaintiff ;  and  as  to  such  of  the  said  letters 
as  were  written  after  the  said  sale,  and  before  the  filing  of  the  said 
original  bill  of  the  defendants,  such  letters  related  to  the  very 
subject-matter  of  this  suit,  and  were  written  after  the  questions  now 
in  litigation  between  the  defendants  and  the  plaintiff  had  arisen, 
and  had  reference  to  such  questions ;  and  as  to  such  of  the  said 
letters  as  were  written  after  the  filing  of  the  said  original  bill  of  the 
defendants,  such  letters  were  written  aftpr  the  actual  commence- 
ment of  the  litigation  between  the  defendants  and  the  plaintiff,  and 
on  the  questions  in  litigation  between  them.  And  the  defendants 
submitted,  that  all  the  several  letters  comprised  in  the  fourth  class 
were  privileged,  and  ought  not  to  be  produced. 

That  the  fifth  class  of  the  said  documents  comprised  Nos.  9,  &c., 
and  consisted  of  letters  and  written  communications  *from  creditors  [  *27  ] 
under  the  insolvency  of  Sir  Thomas  M.  Ghampneys,  deceased,  and 
letters  and  like  communications  from  the  defendants'  solicitors  to 
such  last-mentioned  creditors,  and  private  memoranda  of  the  defen- 
dants* solicitors,  of  proceedings  at  confidential  meetings  with  such 
creditors,  and  cases  for  the  opinion  of  counsel  on  behalf  of  such 
creditors,  and  the  opinions  of  counsel  thereon;  and  such  last- 
mentioned  letters,  communications,  memoranda  and  cases  extended 
over  the  same  three  periods  of  time  as  the  letters  comprised  in  the 
fourth  class,  and  related  to  the  like  matters.  And  the  defendants 
submitted,  that  the  same  were  equally  privileged  with  the  letters 
comprised  in  the  fourth  class. 

That  the  sixth  class  of  the  documents  comprised  Nos.  8,  &c. ; 
and  consisted  of  letters  passing  between  the  solicitors  of  the 
defendants  and  Messrs.  Simpson  and  Moor  (the  solicitors  for  the 
provisional  assignee),  or  the  provisional  assignee  himself,  and  such 
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letters  extended  over  the  same  three  periods  of  time  as  the  letters 
comprised  in  the  fourth  class,  and  related  to  the  like  matters.  And 
the  defendants  submitted,  that  the  same  were  equally  privileged 
with  the  letters  comprised  in  the  fourth  class. 

That  the  seventh  class  of  the  said  documents  comprised  No.  19, 
and  consisted  of  a  copy  of  the  queries  to  a  case  for  and  with  the 
opinion  of  counsel  thereon,  on  behalf  of  the  said  provisional 
assignee;  and  such  queries  and  opinion  related  to  the  several 
steps  required  by  the  said  provisional  assignee  to  be  taken  by  the 
defendants,  before  he,  the  provisional  assignee,  would  assign  to  the 
defendants  the  surplus  estate  and  effects  of  the  insolvent.  And 
[  *28  ]  the  defendants  submitted,  that  the  *same  was  equally  privileged 
with  the  cases  comprised  in  the  second  class. 

That  the  eighth  class  of  the  documents  comprised  Nos.  7,  «&c. ; 
and  consisted  of  correspondence  between  the  said  insolvent  and 
Dame  Charlotte  his  wife,  and  the  defendants  and  their  solicitors, 
and  private  memoranda  of  the  defendants  taken  at  meetings  held 
with  the  said  insolvent  and  his  solicitors;  and  such  correspondence 
and  memoranda  extended  over  the  first  and  part  of  the  second  of 
the  same  three  periods  of  time  as  the  letters  comprised  in  the 
fourth  class,  and  related  to  the  like  matters.  The  defendants  also 
said,  that  their  said  solicitors  were  several  years  previously  and  up  to 
the  time  of  his  death  the  private  solicitors  of  the  insolvent,  and  his 
letters  to  them  were  written  by  him  to  them  as  his  private  solicitors, 
and,  as  such  private  solicitors,  they  have  such  last-mentioned 
portion  of  the  said  correspondence.  And  the  defendants  submitted, 
that  the  correspondence  comprised  in  the  eighth  class  was  equally 
privileged  with  the  letters  comprised  in  the  said  fourth  class. 

That  the  ninth  class  of  the  said  documents  comprised  Nos.  SB, 
&c.f  and  consisted  of  cases  and  copies  of  cases  for  and  with  the 
opinion  of  counsel  thereon,  on  behalf  of  Lord  Mostyn  and  Lady 
Mostyn,  his  wife,  and  Dame  Charlotte  Champneys,  and  of  corre- 
spondence between  their  respective  solicitors  and  the  defendants' 
solicitors ;  and  such  last-mentioned  cases  and  copies  of  cases  and 
correspondence  extended  over  the  same  three  periods  of  time  as  the 
letters  comprised  in  the  said  fourth  class,  and  related,  and  were 
prepared  and  written  with  reference  to  the  like  matters.  And  the 
defendants  submitted,  that  such  last-mentioned  cases  and  copies  of 
[  •29  ]  cases  for  and  with  the  opinions  of  counsel  thereon  *were  equally 
privileged  with  the  letters  comprised  in  the  fourth  class. 

That  the   tenth  of   the   said   classes  of  documents  comprised 
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^08. 81,  Sec,  and  consisted  of  a  draft  and  a  fair  copy  of  a  statement  Flight 
laid  before  Mr.  Commissioner  Law,  at  his  request,  by  the  defendant,  robinbov. 
on  their  application  to  him  for  his  confirmation,  pursuant  to  the 
Act  of  Parliament,  of  the  resolutions  of  the  creditors  authorising 
the  defendants  to  make  the  compromise  with  Dame  Charlotte 
Champneys,  mentioned  in  the  former  answer  of  the  defendants, 
and  also  correspondence  between  the  defendants'  solicitors  and 
Mr.  Commissioner  Law.  The  defendants,  as  to  this,  said,  that 
the  Commissioner  required,  for  his  own  guidance  in  the  matter  of 
such  confirmation,  to  be  furnished  with  a  statement  of  all  the 
difficulties  and  objections  present  and  prospective  aJBTecting  the 
estates  and  interests  of  the  defendants  as  assignees,  and,  in 
consequence  thereof,  the  said  statement  and  correspondence 
contained,  for  the  information  and  consideration  of  the  Com- 
missioner, confidential  remarks  upon  the  difficulties  under  which 
the  defendants  laboured  in  clearing  up  the  alleged  objections  of 
the  plaintiff  to  their  title,  and  their  expectations  respecting  this 
suit  which  was  not  then  instituted.  And  the  defendants  said,  that 
a  production  of  this  statement  and  correspondence  would  give  to 
the  plaintiff  a  discovery  of  most  private  and  confidential  matters 
on  the  subject  of  the  litigation  subsisting  between  them,  and  which 
confidence  the  defendants  were  compelled  to  repose  in  the  said 
Commissioner.  And  the  defendants  submitted,  that  such  last- 
mentioned  statement  and  correspondence  were  equally  privileged 
with  the  letters  comprised  in  the  said  fourth  class. 

That  the  eleventh  class  of  the  documents  comprised  Nos.  87,  &c.,  [  so  ] 
and  consisted  of  the  bills  of  costs  and  the  several  books,  journals, 
ledgers,  and  other  books  of  the  defendants'  solicitors;  and  such 
last-mentioned  class  extended  over  the  same  three  periods  of  time 
as  the  letters  comprised  in  the  said  fourth  class,  and  related  to  the 
like  matters.  As  to  these  the  defendants  said,  that  the  bills  of 
costs  contained  statements  of  the  business  done  by  their  solicitors 
for  the  defendants,  and  the  occasions  and  necessities  for  such 
bosinesB,  so  that  the  said  bills  of  costs  might  be  intelligible  on 
the  face  of  them,  and  justify  the  business  done,  and  the  charges 
made;  and  therefore  production  of  the  said  bills  of  costs  would 
give  to  the  plaintiff  a  discovery  and  explanation  of  all  the 
confidential  business  done  by  their  solicitors,  in  respect  of  the 
very  subject  of  litigation  now  subsisting  between,  and  the  questions 
now  at  issue  and  in  dispute  between,  the  defendants  and  the 
plaintiff.      That  the  several  letter  books,  journals,  ledgers,  and 
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Flight  other  books  were  not  the  property  of  the  defendants,  but  were  the 
RoBiNBOK.  property  of  the  defendants'  solicitors,  and  such  books  contained 
entries  and  memoranda  and  statements  of  confidential  communica- 
tions between  the  defendants  and  their  solicitors.  And  the  defen- 
dants submitted,  that  such  last-mentioned  statements  were  equally 
privileged  with  the  letters  comprised  in  the  fourth  class. 

That  the  twelfth  class  of  the  said  documents  comprised 
Nos.  429,  &c.,  and  consisted  of  letters  passing  between  the 
defendants'  solicitors  and  Mr.  Eelsall  the  solicitor  of  the  Chester 
and  Crewe  Railway  Company  and  other  persons,  in  relation  to  a 
contract  entered  into  between  the  defendants  and  the  Company  for 
[  ^si  ]  the  sale  to  them,  in  pursuance  of  their  Act  of  Parliament,  *of  a 
portion  of  the  estates  and  premises  in  the  plaintiff's  bill  mentioned, 
and  of  a  copy  of  a  case  submitted  to  counsel  for  his  opinion  on 
behalf  of  the  Company,  with  the  opinion  of  counsel  thereon.  And 
the  defendants  submitted,  that  the  communications  made  by  such 
documents  in  the  twelfth  class  were  confidential  at  the  time  they 
were  so  made,  and  were  then  privileged,  and  that  they  could  never 
lose  that  privilege. 

And  they  said,  that,  in  addition  to  the  several  reasons  therein- 
before set  forth  for  resisting  the  production  of  the  several  classes 
of  documents  thereinbefore  mentioned,  there  was  this  further 
reason,  and  so  the  defendants  believed  it  would  appear  by  a 
comparison  of  dates,  that  from  a  period  prior  to  the  dates  of  the 
earliest  of  the  said  documents,  down  to  this  very  time,  there  has 
been  a  constant  uninterrupted  state  of  litigation  existing  in  the 
Court  between  the  defendants  and  other  persons,  in  respect  of  the 
estate  and  interest  of  the  defendants,  as  assignees,  and  the  whole 
of  such  documents  came  into  existence  with  reference  to,  and  in 
respect  of,  the  matters  so  in  litigation. 

A  motion  was  now  made  for  the  production  of  all  the  above 
documents. 

Mr.  O.  Turner  and  Mr.  Rogers  for  the  plaintiff. 

Mr.  Kindersley  and  Mr.  Chandless  for  the  defendants. 

[The  proceedings  in  Sturgis  v.  Champneys  (i)  and  the  following, 
among  other  cases,  were  referred  to  : 

Glegg  v.  Legh  (2),  Walker  v.  Wildnian  (3),  Hughes  v.  Biddulph  (4), 

(1)  48  B.  E.  243  (5  My.  &  Or.  97.)  (3)  22  B.  B.  234  (6  Madd.  47). 

(2)  Stated  41  B.  E.  246  (4  Madd.  (4)  28  E.  E.  46  (4  Buss.  190). 
193). 


VOL.  Lxvm.]  1844.     CH.     8  BEAV.  31—84. 

Bolton  V.  Corporation  of  Liverpool  (i),  Oreenough  v.  Oaskell  (2),  Sawyer 
V.  Birchmore{3)f  Bellwood  v.  Wether  all  (4,)  ^  Storey  v.  Lord  George 
Lennox  (6),  Knight  v.  Marquis  of  Waterford  (6),  Desborough  v. 
Bawlins  (7),  Greenlaw  v.  iiCtnjf  (8),  Combe  v.  Corporation  of  the  City 
of  London  (9),  Claggett  v.  Phillips  (lo),  Bunbury  v.  JBun&wi'y  (li), 
Llewellyn  v.  BcuUley  (12),  Lord  Walsingham  v.  Goodricke(l3)f  Smith 
V.  DuAre  rj/"  Beaufort  (14),  Kynaston  v.  £a«t  /ra^Ita  Company  (15), 
£arZ  o/"  Falmouth  v.  Mom  (i6),  Bun-ell  v.  Nicholson  (i7),  ^eafe  v. 
Latimer  (18),  Adams  v.  Fisher  (19).] 

The  Master  of  the  Bolls  reserved  judgment. 

The  Mastbb  of  the  Bolls  : 

In  this  case  a  motion  was  made  for  the  production  of  papers  hy 
the  answer  admitted  to  be  in  the  possession  of  the  defendants. 

The  defendants,  admitting  they  have  in  their  possession  several 
papers  relating  to  the  matters  in  question  in  the  cause,  say,  that 
many  of  such  papers,  being  in  number  472,  are  of  a  confidential 
nature,  and  they  have  divided  such  papers  into  twelve  classes,  and 
submit  that,  for  the  several  reasons  stated  as  to  each  of  the  twelve 
classes,  the  defendants  ought  not  to  be  required  to  produce  any  of 
the  papers  or  documents  therein  comprised. 

It  is  admitted  that  the  papers  relate  to  the  matters  in  question, 
and  it  is  not  denied  that  they  may  be  material  to  the  case  of  the 
plaintiff;  but  it  is  alleged,  that  they  are  privileged  communications, 
and  for  that  reason,  that  the  defendants  ought  to  be  protected  from 
producing  them. 

According  to  the  general  rule  which  has  always  prevailed  in  this 
Ck>urt,  every  defendant  is  bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  *all  documents  in  his  possession  which 
are  material  to  the  case  of  the  plaintiff.    However  disagreeable  it 

(1)  36  B.  E.  251  (3  Sim.  467).  S.  C.      82). 

on  appeal,  1  My.  &  K  88.  (11)  50  E.  E.  147  (2  Bear.  173). 

(2)  36  E.  E.  258  (1  My.  &  K  98).  (12)  68  E.  B.  174  (1  Hare,  527). 

(3)  41  E.  E.  133  (3  My.  &  K.  572).  (13)  64  E.  E.  226  (3  Hare,  122). 

(4)  41  E.  E.  242  (1 Y.  &  0.  Ex.  211).  (14)  58  E.  E.  160  (1  Hare,  507). 

(5)  43  E.  E.  248  (1  Keen,  341).  S.  C.         (15)  19  E.  E.  202  (3  Swanst.  248). 
on  appeal,  1  My.  &  Cr.  525.  (16)  25  E.  E.  753  (11  Price,  455). 

(6)  47  E.  E.  330  (2  Y.  &  C.  Ex.  30).  (17)  36  E.  E.  413  (1  My.  &  K.  680). 

(7)  45  E.  E.  320  (3  My.  &  Or.  522).  (18)  47  E.  E.  413  (2  Y.  &  C.  Ex. 

(8)  49  E.  R  310  (1  Beav.  137).  257;  4  CL  &  Fin.  670;  11  BUgh,  112). 

(9)  57  E.  E.  482  (1  Y.  &  C.  N.  C.  (19)  45  E.  E.  328  (2  Keen,  754;  3 
631).  My.  &  Cr.  526). 

(10)  60  E.  B.  47  (2  Y.  &  C.  C.  C. 
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Flight  may  be  to  make  the  disclosure,  however  contrary  to  his  personal 
B0BIN80K.  interests,  however  fatal  to  the  claim  upon  which  he  may  have 
insisted,  he  is  required  and  compelled,  under  the  most  solemn 
sanction,  to  set  forth  all  he  knows,  believes,  or  thinks  in  relation 
to  the  matters  in  question.  The  plaintiff  being  subject  to  the  like 
obligation,  on  the  requisition  of  the  defendant  in  a  cross  bill,  the 
greatest  security  which  the  nature  of  the  case  is  supposed  to  admit 
of  is  afforded,  for  the  discovery  of  all  relevant  truth,  and  by  means 
of  such  discovery,  this  Court,  notwithstanding  its  imperfect  mode 
of  examining  witnesses,  has,  at  all  times,  proved  to  be  of  tran- 
scendent utility  in  the  administration  of  justice.  It  need  not  be 
observed,  what  risks  must  attend  all  attempts  to  administer  justice, 
in  cases  where  relevant  truth  is  concealed,  and  how  important  it 
must  be  to  diminish  those  risks,  and  that  if  there  be  any  cases,  in 
which,  for  predominant  reasons,  parties  ought  to  be  permitted  or 
to  be  held  privileged  to  conceal  relevant  truth,  those  cases  ought  to 
be  strictly  defined,  and  strictly  limited  by  authority. 

In  this  case  I  have,  on  the  one  hand,  been  reminded  of  the  vast 
importance  of  maintaining  the  plaintiff's  right  to  the  discovery  of 
all  the  relevant  facts  within  the  knowledge  of  the  defendants,  and 
of  all  the  documents  by  which  those  facts  may  be  manifested,  and 
I  api  urged  not  to  extend  the  exceptions  to  the  exercise  of  that 
right  further  than  I  am  compelled  to  do  by  authority.  On  the 
other  hand,  I  am  reminded  of  the  authorities  which  have  declared, 
that  the  defendant  is  not  to  be  compelled  to  disclose  communications 
made  in  professional  confidence  :  that  the  protection  of  professional 
communications  necessarily  infringes  upon  and  induces  exceptions 
[•36]  to  the  plaintiff's  right  to  discovery,  *and  then  I  am  urged  to  give 
to  those  exceptions  the  full  extent  which  is  warranted  by  the 
principle  on  which  they  are  founded. 

This  might  be  practicable,  if  the  principle  on  which  the  exceptions 
are  founded  were  in  itself  clear. 

The  arguments  which  have  been  used  in  some  late  cases,  seem 
(as  was  observed  by  the  counsel  for  the  plaintiff)  to  have  assumed, 
that  concealment  of  the  truth  was,  under  the  plausible  names  of 
protection  or  privilege,  an  object  which  it  was  particularly  desirable 
to  secure,  forgetting,  as  it  would  seem,  that  the  principle  upon  which 
this  Court  has  always  acted,  is  to  promote  and  compel  the  disclosure 
of  the  whole  truth  relevant  to  the  matters  in  question,  and  that 
every  exception  requires  a  distinct  and  sufficient  justification.  It 
is  singular,  that  it  should  have  become  necessary  to  observe,  that 


VOL.  Lxvin.]  1844.     CH.     8  BEAV.  35—36.  1 

cases  of  discovery  from  defendants  in  Courts  of  Equity  which  are       Flight 


t. 


the  only  cases  now  under  consideration,  relate  to  the  admissions  of  robikson. 
parties,  and  not  to  the  testimony  of  witnesses ;  that  they  are  not 
cases  in  which  parties  in  all  Courts  are  held  entitled  to  insist  (as 
their  own  privilege)  that  their  legal  advisers  shall  not  be  permitted 
to  disclose  confidential  communications  ;  nor  cases  in  which  parties 
are  sued  for  penalties,  prosecuted  for  crimes,  or  exposed  to  personal 
or  political  oppression.  Above  all,  they  are  not  cases,  in  which 
presumptions  in  favour  of  the  defendant  are  to  be  carried  so  far,  as 
to  exempt  him  from  the  obligation  to  answer  on  his  own  oath,  till  a 
title'to  relief  has  been  proved  against  him.  In  this  Court,  the  only 
case  to  be  made  out  against  the  defendant  may  rest  within  his  own 
knowledge.  The  plaintiff  may  know,  or  be  able  to  prove  nothing 
which  justifies  more  than  mere  suspicion,  and  yet  the  defendant 
must,  on  his  oath,  disclose  the  *truth.  The  cases  are  often  such,  [  *36  ] 
that  they  are  only  to  be  ascertained  by  a  discovery  to  be  obtained 
from  the  defendant  alone,  and  in  which,  it  is  plain,  that  the  con- 
cealment is  against  conscience  and  good  faith.  I  own  that  it  is 
difficult  for  me  to  comprehend,  how  it  is  possible  to  apply  to  such 
cases,  the  rules  which  are  applied  to  cases  totally  different.  An 
innocent  man,  falsely  accused  of  fraud,  will  scarcely  be  desirous  of 
concealing  the  facts,  which  he  may  have  stated  to  his  legal  adviser 
for  the  purpose  of  obtaining  legal  protection  to  which  he  is  justly 
entitled.  A  man  engaged  in  a  scheme  of  fraud  will  be  very 
unwilling  to  disclose  the  statement  of  facts,  which  he  may  have 
made  to  his  legal  adviser  for  the  purpose  of  better  enabling  him  to 
conceal  or  to  secure  and  enjoy  the  fruits  of  his  fraud ;  and  it  is  a 
question,  which  I  would  willingly  submit  to  the  consideration  of 
those  who  have  to  decide  upon  cases  of  this  kind,  whether  the 
interests  of  society  and  of  justice,  or  the  honour  and  utility  of  the 
legal  profession,  which  are  so  closely  bound  up  with  those  interests, 
are  more  or  less  likely  to  be  promoted,  by  the  author  of  the  fraud 
being  compelled  to  disclose,  or  permitted  to  conceal,  the  fact  of  his 
own  admissions  contained  in  such  a  statement  of  facts  ? 

Considering  the  importance  of  having  the  real  truth  of  every  case 
known,  and  laying  aside  the  inferences  which  appear  to  have  been 
deduced  from  several  cases  which  do  not  bear  upon  the  question,  I 
own  that  I  have  found  great  difficulty  in  discovering  any  well- 
grounded  principle,  upon  which  the  exceptions  to  the  general  rule 
of  discovery  can  be  said  to  rest ;  and  under  these  circumstances, 
whilst  I  am  bound  by  the  decisions,  and  submit  to  them  with  the 


16  1844.     CH.    8  BEAV.  86—88.  [r.r. 

Flight  respect  which  is  due,  I  am  unable  to  dedace  from  them  a  principle, 
Robinson,  ^hich  I  can  consider  as  a  satisfactory  guide  to  their  application  to 
[  '37  ]  other  cases  which  do  not  fall  within  the  direct  scope  of  ^their 
authority,  and  therefore  it  is,  that  in  the  present  case  I  must  afford 
the  protection,  as  it  is  called,  to  the  extent  in  which  protection  has 
hitherto  been  afforded  by  the  Lord  Chancellor  in  similar  cases, 
but  no  further. 

In  the  cases  of  Hughes  v.  BiddtUph{i),  Vent  v.  Pacey(2),  and 
Garland  v.  Scott  (3),  it  was  determined  that  the  defendant  should 
not  be  compelled  to  produce  such  confidential  communications, 
made  merely  in  the  relation  of  solicitor  and  client,  as  had  taken 
place  either  during  the  progress  of  the  suit,  or  with  reference  to  the 
suit  previously  to  its  commencement,  or  a  direction  to  his  solicitor 
to  take  the  opinion  of  counsel  upon  a  matter  then  in  question,  and 
which  afterwards  became  the  subject  of  a  suit. 

Bolton  V.  The  Corporation  of  Liverpool  (4)  was  a  cross  bill  in  aid 
of  the  plaintiff's  defence  to  an  action  brought  against  him  by  the 
defendants  in  equity,  and  it  was  determined,  that  the  defendants  in 
equity  should  not  be  compelled  to  produce  cases  and  statements 
submitted  to  counsel,  which  had  been  prepared  in  contemplation  of, 
and  with  reference  to  the  action  and  suit. 

In  Ni(M  V.  The  Northern  and  Eastern  Railway  Company  (5),  the 
Lord  Chancellor,  whilst  he  expressed  his  approbation  of  Bolton  v. 
The  Corporation  of  Liverpool,  referred,  without  disapprobation,  to 
its  having  been  held,  that  cases  long  before  stated  for  the  opinion 
of  counsel  relative  to  the  matters  subsequently  brought  into  contest, 
would  not  be  protected  under  the  privilege  of  professional  advice 
and  confidential  communications. 
[  38  ]  These  are  the  cases  which  it  is  my  duty  to  consider  as  authorities, 

and  according  to  which  I  am  bound  to  act  to  the  best  of  my  ability. 

I  am,  therefore,  not  to  order  the  defendants  to  produce  documents 
which  are  properly  to  be  considered  as  confidential  communications 
made  between  solicitor  and  client,  and  which  took  place,  either  in 
the  progress  of  the  suit,  or  with  reference  to  the  suit  previously  to 
its  commencement. 

In  this  case,  the  defendants  Bobinson  and  Gillett  were  the 
assignees  of  an  insolvent  debtor,  Sir  Thomas  Champneys.  In  the 
character  of  assignees,  they  were  involved  in  and  exposed  to  much 

(1)  28  E.  B.  46  (4  Eu88.  190).        (4)  36  E.  E.  261  (3  Sim.  467 ;  1  My. 

(2)  4  Eu88.  193.  &  K  88^. 

(a)  3  Sim,  396.  (5)  3  My.  &  Cr.  367. 
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litigation,  and  it  was  their  duty  to  act  with  great  caution,  and  under  Flight 
advice.  On  the  10th  of  November,  18S8»  they  put  up  the  estate  bobinson. 
now  in  question  to  sale,  and  the  plaintiff  Flight  became  the  pur- 
chaser, and  then,  for  the  first  time,  had  any  interest  in  the  property. 
On  the  24th  of  April,  1840,  and  in  consequence  of  disputes  which 
had  arisen,  Bobinson  and  Gillett  filed  their  original  bill  against 
Flight  for  a  specific  performance  of  the  agreement,  and  on  the 
29th  of  October,  1840,  Flight  filed  this  bill  for  a  discovery  of  matters 
to  affect  the  validity  of  the  agreement. 

The  first  class  of  papers  now  .in  question,  with  the  exception  of 
the  papers  Nos.  8  and  4  may,  perhaps,  be  assumed  to  consist  of 
confidential  communications  between  attorney  or  counsel  and  client; 
but  they  did  not  take  place,  either  in  the  progress  of  the  suit,  or 
with  reference  to  the  suit  previously  to  its  commencement.  They 
are  properly  distinguished,  as  having  taken  place  before  the  10th 
day  of  November,  1888,  the  day  on  which  the  relation  of  vendor 
and  purchaser  arose  between  the  defendants  and  the  plaintiff.  The 
defendants  being  in  circumstances  of  hazard  and  responsibility  *in  [  *39  ] 
their  management  of  the  estate,  for  their  own  security  and  protec- 
tion made  statements  for  the  opinion  of  counsel,  and  allege  them 
to  be  privileged  communications,  which,  in  one  sense,  they  are, 
for  their  attorney  would  not  be  permitted  to  disclose  them, 
bat  they  are  not,  in  my  opinion,  so  privileged  as  to  protect  the 
defendants  themselves  from  discovering  them  in  answer  to  the 
plaintiff's  bfll. 

As  to  the  second  class,  the  defendants  say,  that  the  cases  therein 
mentioned  relate  to  the  sale  to  the  plaintiff,  the  objections  taken  by 
the  plaintiff  to  the  defendant's  title,  the  steps  taken  by  the  defen- 
dants to  clear  up  the  objections,  and  so  on ;  and  I  think  that  I 
must  consider  these  cases  as  communications  made  with  reference 
to  the  dispute  which  resulted  in  the  present  litigation.  The  third 
class  consists  of  cases  laid  before  counsel  in  the  progress  of  the 
canse,  with  reference  to  the  matters  in  dispute.  Nothing  appears 
to  me  more  frivolous,  than  to  suppose  that  truth  and  justice  can  be 
promoted  by  concealing  the  cases  mentioned  in  the  second  class,  or 
that  the  protection  afforded  can  produce  any  thing  but  aggravated 
BQspicion  and  prolonged  litigation  and  expense ;  but  I  tliink  that 
they,  as  well  as  the  papers  in  the  third  class,  are  within  the  rule 
which  gives  this  protection,  and  that  the  defendants  are  not| 
accordmg  to  the  rule,  to  be  compelled  to  produce  them. 

As  to  the  fourth  class,  I  think  that  the  defendants  are  bound  to 
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Flight  produce  such  letters  as  were  written  prior  to  the  sale;  the  other 
RoBiNBON.  letters  are,  I  think,  within  the  rule  of  protection,  provided  they 
were  written  merely  in  the  relation  of  solicitor  and  client.  If  they 
were  written  in  the  relation  of  principal  and  agent  for  e£fecting  the 
sale,  I  think  that  they  would  not  be  within  the  rule  of  protection. 
The  answer  is  not  so  distinct  as  it  ought  to  be ;  and  if  there  be  any 
[  *^o  ]  doubt  as  to  the  fact,  I  will  give  the  ''^defendants  leave  to  file  an 
affidavit  to  explain  the  matter  more  fully. 

I  am  of  opinion,  that  the  defendants  are  bound  to  produce  all 
the  documents  in  the  5th,  6th,  7th,  8th,  9th,  10th,  and  12th  classes. 
Communications  with  the  insolvent,  or  his  creditors,  or  his  wife,  or 
solicitor,  memoranda  at  meetings  of  the  creditors,  and  cases  on 
their  behalf,  do  not  appear  to  me  to  fall  within  any  rule  of  pro- 
fessional confidence,  which  can  be  considered  as  having  relation  to 
the  matters  in  question  in  this  case.  And  it  does  not  appear  to  me, 
that  any  communication  made  to  Mr.  Commissioner  Law  can  be 
considered  as  a  professional,  or  even  a  confidential,  communication 
of  any  kind. 

As  to  the  eleventh  class,  I  think  that  the  defendants  ought  to 
produce  such  bills  or  parts  of  bills  of  costs  of  their  solicitor  as 
relate  to  the  matters  in  question,  or  to  the  documents  which  they 
are  ordered  to  produce,  but  not  any  others  or  other  parts ;  and  I  do 
not  think  that  they  are  to  be  ordered  to  produce  their  solicitors' 
books,  whether  letter  books,  journals,  ledgers,  or  others. 

Order  the  defendants  to  produce  the  papers  and  documents  com- 
prised in  classes  1,  5,  6,  7,  8,  9,  10, 12.  Such  letters  in  class  4  as 
were  written  before  the  10th  of  November,  1888,  and  such  other 
letters  therein  comprised  as  the  defendants  shall  not,  by  affidavit, 
state  to  have  been  written  between  the  defendants  and  their 
solicitor,  merely  in  the  relation  of  solicitor  and  client,  and  such 
bills  and  parts  of  bills  of  costs  as  relate  to  business  done  before  the 
10th  of  November,  1838,  or  to  the  documents  which  the  defendants 
are  hereby  ordered  to  produce. 


▼OL-  LXVni.] 
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STANLEY  V.  BOND. 

(8  Beav.  50—52;  S.  C.  14  L.  J.  Ch.  51.) 

A  charging  order  nisi  was  obtained  under  the  Judgments  Act,  1838  (1  & 
2  Vict.  c.  110),  on  stock  belonging  to  A.  B.,  who  thereupon  paid  the 
amount,  but  disputed  his  liability  to  pay  the  costs  of  obtaining  the  order. 
On  the  day  for  showing  cause,  the  case  was  mentioned,  when  A.  B.  was 
held  liable  to  pay  the  costs  of  both  applications. 

As  to  the  possibility  of  charging,  under  the  1  &  2  Vict.  c.  110,  a  part  only 
of  a  sum  of  stock  standing  in  the  name  of  a  debtor,  quaere. 

Tms  case  is  reported  in  7  Beav.  886,  where  it  appears,  that  an 
order  was  made  under  the  1  «&  2  Vict.  c.  110,  for  charging  6,1062. 
Si  per  cent.  Beduced,  standing  in  the  name  of  the  defendant,  with 
a  sum  of  2992.,  which,  by  decree,  he  was  ordered  to  pay  to  the 
plaintiff,  unless  the  defendant  should,  on  or  before  the  2nd  of 
November,  1844,  show  good  cause  to  the  contrary. 

On  the  5th  of  August,  1844,  the  defendant  paid  to  the  plaintiff 
the  amount  charged  with  interest;  this  sum  was  received  with- 
out prejudice  to  the  right  to  the  costs  of  obtaining  the  charging 
order. 

On  the  29th  of  October,  1844,  the  defendant  gave  notice  to  the 
plaintiff,  that  he  would  appear  on  the  *2nd  of  November,  and  show 
cause  against  making  the  order  absolute,  on  the  ground  that  the 
money  had  been  paid,  and,  if  necessary,  move  to  discharge  the 
order  for  an  injunction  against  the  Bank  of  England. 


1844. 
Nov.  2. 

HolU  Court, 

Lord 

Lamodalb, 

M.R. 

[60] 


[•51] 


Mr.  Kmderaley  and  Mr.  Wiight,  on  behalf  of  the  plaintiff, 
now  asked  for  the  costs  of  the  former  and  the  present  application. 


Mr.  Toller,  contra  : 

The  defendant  has  paid  the  full  amount  stated  in  the  order  nisi, 
and  that  is  sufficient  cause  against  making  the  order  absolute.  As 
to  the  costs,  the  defendant  ought  not  to  be  charged  with  them.  The 
plaintiff  has  acted  with  unnecessary  harshness  towards  the  defen- 
dant, for,  without  any  notice,  he  has  restrained  the  transfer  of  so 
large  a  sum  as  6,000Z.,  while  the  extent  of  his  demand  did  not  exceed 
9001. ;  and  the  defendant,  though  he  paid  the  debt,  has  been  unable 
for  months  to  deal  with  his  property. 

The  Masteb  of  the  Bolls: 

I  observe  that  the  Act  empowers  the  Judge  to  charge  the  funds 
•S^.,  *'  or  such  part  thereof  respectively,  as  he  shall  think  fit." 

2—2 
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Mr.  Kindersley,  in  reply : 

The  default  of  the  defendant  has  occasioned  all  the  costs,  and  he, 
and  not  the  plaintiff,  ought  to  pay  them.  It  was  necessary  to  come 
again  to  the  Court,  otherwise  the  order  niai  would  have  become 
absolute.  As  to  charging  a  portion  of  the  fund,  that  could  not 
have  been  done,  for  the  Bank  will  not  take  upon  themselves  the 
responsibility  or  trouble  of  charging  a  part  only  of  the  sum  in 
their  books. 

[62]        The  Master  of  the  Bolls: 

In  this  case,  the  costs  became  a  debt  due  from  the  defendant  to 
the  plaintiff,  and  the  defendant  being  out  of  the  jurisdiction,  no 
personal  process  could  be  enforced  against  him.  I  do  not  think 
that  the  plaintiff  was  bound,  in  courtesy,  to  inform  the  defendant  of 
the  means  he  was  about  to  adopt  to  compel  payment ;  if  he  had 
done  so,  it  is  not  improbable  that  Bond  would  have  transferred 
the  funds  standing  in  his  name.  It  was  not,  therefore,  at  all 
unreasonable  in  the  plaintiff  to  obtain  the  order  without  notice 
to  Bond. 

If  it  were  made  out  that  the  plaintiff  had  put  the  defendant 
under  a  greater  restraint  in  dealing  with  his  property  than  was 
necessary  for  the  plaintiff's  security,  it  would  certainly  have  had  an 
effect  on  my  mind  as  to  the  costs ;  but  I  am  inclined  to  believe, 
that  the  Bank  will  not  take  on  itself  any  responsibility  in  these 
matters.  It  appears  to  me  that  the  costs  of  obtaining  the  order 
were  properly  incurred,  and  I  therefore  think  I  must  order  the 
defendant  to  pay  them.  Although  it  has  been  doubted  in  argument, 
I  think  that  the  order  of  June  might  have  been  discharged  at  any 
moment  by  consent ;  I  certainly  should  have  had  no  difficulty  in 
doing  it. 

As  to  the  costs  of  the  present  application :  it  is  plain  that  the 
order  cannot  be  made  absolute  ;  but  the  whole  dispute  was  respect- 
ing the  costs  of  obtaining  the  order.  Bond  determined  to  take  the 
opinion  of  the  Court  on  that  point,  and  he  is  in  error ;  he  must 
therefore  pay  the  costs  of  this  motion. 
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BEKTIE  V.  LOKD  ABINGDON. 

(SBeav.  53— 61.) 

A  receiver  had  been  accustomed  to  bring  in  his  accounts  very  irregularly 
in  point  of  time,  and  thereby  the  actual  balances  in  his  hands  never  clearly 
appeared.  He  was  speciaUy  ordered  to  bring  in  his  accounts  before  a 
given  day  in  every  year,  accompanied  with  an  affidavit,  showing  the  actual 
balance  in  hand,  enquiries  were  also  directed  as  to  his  former  balances,  and 
he  was  ordered  to  pay  the  costs  of  the  application. 

Tms  case  came  before  the  Court  upon  the  petition  of  an  in- 
cumbrancer of  an  estate,  impugning  the  conduct  of  the  receiver, 
who  has  been  directed  out  of  the  rents,  to  keep  down  her  charge. 
The  facts  and  points  raised  in  argument  are  fully  stated  in  the 
judgment  of  the  Goubt. 

Mr.  Tinney  and  Mr.  Willcock,  in  support  of  the  petition. 

Mr.  Turner  and  Mr.  Freeling,  for  the  receiver. 

Mr.  Cooper,  Mr.  White,  and^Mr.  Elmaley,  for  other  parties. 

Mr.  Tinney,  in  reply. 

The  Master  of  thb  Bolls  : 

This  is  the  petition  of  Catherine  Sleane  Burgess,  a  married 
woman,  by  her  next  friend,  and  of  Peregrine  Bingham  and  Henry 
Bayley ;  and  it  prays  that  a  sum  of  1,8802.  8«.  lid.,  the  balance 
appearing  on  the  receiver's  eighteenth  account,  may  be  apportioned, 
and  paid  to  the  petitioner  Mrs.  Burgess  and  the  other  parties 
entitled  thereto,  according  to  the  priorities  and  amounts  of  their 
respective  charges  on  the  estate  in  question,  in  or  towards  satis- 
faction of  the  petitioner's  annuity  of  5002.,  and  the  interest  due  on 
Bach  charges  respectively ;  and  that  Andrew  Hughes  Matthews,  the 
receiver,  may  be  discharged  *from  the  receivership,  and  may  be 
ordered  to  account  in  respect  of  his  receivership  up  to  the  time  of 
his  discharge,  and  to  pay  over  the  balance  which  may  be  due  from 
him,  to  the  same  persons,  and  in  the  same  proportions,  as  the 
balance  of  1,8802.  8«.  lid. ;  and  that  it  may  be  referred  to  the 
Master  to  appoint  another  person  to  be  received  in  the  place  of 
Andrew  Hughes  Matthews,  with  the  usual  directions ;  or  otherwise, 
that  sufficient  provision  may  be  made  for  the  future  payment  of 
the  annuity,  and  that  the  now  receiver  may  be  ordered  to  pay  the 
costs  of  the  application. 

The  estates  over  which  the  receiver  is  appointed  are  subject  to 
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the  following  charges :  first,  a  mortgage  of  10,000i.,  formerly 
vested  in  the  trustees  of  Sir  Thomas  Glarges,  but  now  vested  in 
Charles  John  Baillie  Hamilton;  secondly,  a  charge  of  2,000Z.  which 
was  originally  vested  in  the  petitioner  Mrs.  Burgess,  but  has  been 
(28rd  of  February,  1886),  by  her  assigned  to  and  is  now  vested  in 
the  same  Charles  John  Baillie  Hamilton  ;  thirdly,  a  jointure  rent- 
charge  of  6002.  a  year,  which  is  now  vested  in  Mrs.  Burgess ;  and 
fourthly,  a  sum  of  8,8281.  2«.  7d,,  the  residue  of  a  charge  of  5,0OOZ. 
which  belonged  to  Lady  Caroline  Hamilton. 

On  the  24th  of  July,  1820,  the  then  receiver  of  the  estates,  or 
any  future  receiver,  was  ordered  to  pay  and  keep  down  the 
petitioner's  annuity  or  yearly  rent-charge  of  6002. ;  and  also  to 
pay  to  her  the  interest  on  her  charge  of  2,000!.,  which  she  had 
not  then  assigned. 

On  the  11th  of  January,  1826,  on  the  death  of  the  receiver,  it 
was  referred  to  the  Master  to  appoint  another  receiver,  and  it  was 
ordered,  that  the  person  to  be  appointed  should  keep  down  the 
annuity  and  interest  on  the  incumbrances  charged  on  and  affecting 
the  estates ;  *and  the  usual  directions  were  given  for  passing  the 
receiver's  accounts,  and  the  payment  of  his  balances. 

The  Master  soon  afterwards  certified  that  he  had  appointed  the 
Bev.  Andrew  Hughes  Matthews  to  be  receiver.  This  gentleman 
has  ever  since  continued  to  be  receiver,  and  at  the  time  when  this 
petition  was  presented,  he  had  rendered  eighteen  several  accounts ; 
and  upon  the  last  account,  which  appeared  to  be  made  up  to 
Michaelmas,  1842,  a  balance  of  1,8802.  8«.  lid.  was  stated  to  be 
due  from  him. 

Upon  observing  the  respective  times  when  the  several  accounts 
were  taken  into  the  Master's  office,  the  proceedings  which  the 
petitioner  was  on  several  occasions  driven  to  resort  to  for  the 
purpose  of  compelling  the  receiver  to  proceed  on  the  accounts, 
and  the  times  when  the  accounts  were  respectively  passed,  I  am 
of  opinion  *that  the  conduct  of  the  receiver  has  been  very  irregular; 
that  the  petitioner  has  great  reason  to  complain  of  it;  and  that,  for 
the  protection  of  the  petitioners,  it  is  necessary  that  the  receiver 
should  be  discharged,  or  that  some  better  security  than  has  hitherto 
been  afforded  should  be  provided,  for  the  accounts  being  regularly 
brought  in,  proceeded  upon,  and  passed. 

Not  only  have  the  accounts  been  irregularly  brought  in,  but 
they  appear  to  be  so  stated,  as  to  afford  no  information  whatever 
as  to  the  balances  due  from  the  receiver.    This  is  now  alleged  on 


TOL.  IJCVIII.] 


1845.    CH.     8  BEAV.  56—67. 


the  behalf  of  the  receiver  himself,  and  it  appears  to  be  very 
probably  true. 

The  tenants  of  the  estate  have  been  accustomed  to  pay  their 
rents»  not  at  the  time  when  they  became  dae,  but  at  the  end  of 
three-qnarters  of  a  year  afterwards;  and  it  is  alleged  to  be  a 
consequence  of  this,  that  the  account  of  the  rents  which  became 
due  at  Michaelmas  in  any  year  (being  the  time  up  to  which  the 
account  purported  to  extend),  could  not  be  rendered  till  after  June 
in  the  next  following  year  (being  the  time  when  the  rents  due  at 
the  preceding  Michaelmas  were  received) ;  and  it  is  alleged,  that 
during  the  time  between  Michaelmas  and  June,  payments  not 
attributable  to  the  time  preceding  Michaelmas  were  required  to  be, 
and  were  made  out  of  the  rents  which  accrued  before  Michaelmas  ; 
and  in  the  result,  it  is  stated,  in  an  affidavit  filed  on  the  behalf  of 
the  receiver,  that  the  accounts  carried  in  never  could  show,  and 
never  did  show  the  actual  balances  in  the  hands  of  the  receiver, 
either  at  the  respective  times  to  which  such  accounts  respectively 
purport  to  extend,  or  at  the  times  when  the  same  were  respectively 
carried  in ;  because,  first,  the  rents  were  not  in  fact  received  at  the 
time  to  which  the  accounts  were  made  up,  and,  secondly,  the 
*balancea  appearing  to  be  due  on  the  accounts  were  reduced  by 
subsequent  payments,  made  before  the  accounts  were  carried  in, 
and  not  then  particularised.    It  is  difficult  to  understand,  how 
accounts  so  unsatisfactory  could  have  been  so  long  acquiesced  in. 
It  is  stated  for  the  receiver,  that  the  principle  (as  he  calls  it)  and 
the  practice  were  well  known  to  the  solicitor  of  the  petitioner  and 
to  the  other  parties  who  attended  to  the  passing  of  the  accounts 
before  the  Master ;  but,  on  the  other  hand,  the  solicitor  for  the 
petitioner  has  distinctly  denied  that  it  was  well  known  to  him,  or 
that  he  was,  in  any  manner,  aware  that  periodical  payments 
accruing  due  after  the  time  to  which  each  yearly  account  was 
made  up,  were,  from  time  to  time,  made  by  the  receiver  out  of 
the  monies  appearing  by  such  yearly  accounts  to  be  in  his  hands, 
and  were  not  included  in  such   account,  so  that  the  ultimate 
balance  thereon  did  not  represent  or  show  a  real  balance  in  the 
hands  of  the  receiver,  either  at  the  time  to  which  the  accounts 
purport  to  extend,  or  at  the  time  when  the  same  were  carried  in. 

It  appears  to  me  that  the  accounts  were  not  so  stated,  as  to  bring 
the  real  state  of  the  case  clearly  and  distinctly  to  the  knowledge 
either  of  the  Master  or  of  the  petitioner  and  the  other  parties,  and 
yet,  that  the  fact  which  was  known,  namely,  that  payment  of  the 
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rent  was  delayed  for  three-quarters  of  a  year,  together  with  the 
facts,  which  might  have  been  assumed,  that  there  were  periodical 
payments  which  could  not  be  made  subject  to  the  same  delay, 
might,  without  much  difficulty,  have  led  to  the  conclusion,  that  so 
much  of  the  balances  appearing  due  on  former  accounts,  as  might 
be  necessary,  would  be  applied  in  satisfaction  of  such  periodical 
payments. 

It  is  clear  that  such  a  mode  of  accounting  cannot  be  allowed  to 
continue. 

It  was  made  a  question,  whether  the  practice  of  delaying  the 
payment  of  rent  for  three-quarters  of  a  year  ought  to  be  hereafter 
allowed ;  but  supposing  it  to  be  so,  and  that  it  may,  consequently, 
be  necessary  to  provide  for  periodical  payments  accruing  due 
during  the  delay,  out  of  the  balance  of  a  former  year's  rent,  it 
cannot  be  endured,  that  the  Court  and  the  parties  should  not  be 
accurately  informed,  what  is  the  balance  actually  in  the  hands  of 
the  receiver,  at  the  time  when  he  renders  his  account,  or  at  any 
other  time. 

I  scarcely  think  that  this  petition  is  so  framed,  as  to  bring  the 
question  as  to  the  mode  of  managing  the  estate,  and  receiving  the 
rents  properly  under  my  consideration;  and  on  the  supposition 
that  no  alteration  can  now  be  made  in  that  respect,  and  that  the 
present  receiver  is  not  to  be  discharged,  I  am  of  opinion,  that  the 
conduct  of  the  receiver  has  been  such,  that,  for  the  purpose  of 
preventing  the  repetition  of  the  vexation  and  injury  which  he  has 
occasioned  by  his  delay  in  bringing  in  and  passing  his  accounts,  he 
ought  now  to  be  ordered  to  bring  in  his  accounts  up  to  Michaelmas 
in  any  year  in  the  month  of  July  in  the  next  following  year,  and 
that,  for  the  purpose  of  preventing  the  mockery  of  bringing  in 
accounts,  from  which  it  cannot  be  collected  what  balance  is  in  his 
hands,  he  ought  to  be  ordered,  when  he  brings  in  his  account,  to 
state,  on  affidavit,  the  particulars  and  amount  of  any  periodical 
payments  which  he  has  been  required  to  make  since  the  preced- 
ing Michaelmas,  out  of  the  balance  which,  upon  his  account, 
appeared  to  be  then  due  from  him.  It  will  then  appear,  upon 
the  sanction  of  his  oath,  what  sum  is  in  his  hands  applicable 
to  the  payment  *of  the  charges  at  the  time  when  his  account  is 
rendered. 

The  petitioner's  annuity  has  been  paid  up  to  the  month  of  June, 
1841 ;  and,  by  her  petition,  she  has  not  claimed  any  interest  on 
a  balance  prior  to  that  which  appears  to  be  due  on  the  18th 
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account.      The  balance  then  stated  to  be  dae  was  the  sum  of 
1,38(M.  8«.  lid.,  and  as  to  this  sum,  the  receiver  has  (notwith- 
standing the  way  in  which  the  accoonts  are  now  said  to  have  been 
stated)   BO  spoken  of  it,  and  so  offered  to  deal  with  it,  that  the 
petitioner  conld  scarcely  do  otherwise  than  consider  it  as  a  balance 
which  the  receiver  admitted  to  be  payable  by  him,  as,  indeed,  it 
seems  to  be  in  any  view  of  the  case,  for  it  arose  on  the  account  of 
rents  accrued  at  Michaelmas,  1842.     Admitting  that  part  of  it 
might  be  provisionally  applicable  to  satisfy  periodical  payments 
attributable  to  the  subsequent  year,  yet,  as  the  rents  of  the  first 
half  of  the  year  1848  were  payable,  and  ought  to  have  been  received 
in  December,  1848,  at  that  time,  at  least,  a  fund  arose  to  recoup 
the  balance  of  Michaelmas,  1842,  which,  thereupon,  became  wholly 
applicable  to  the  payment  of  the  annual  charges ;  and  I  think  that 
I  am  bound  so  to  consider  it ;  but  I  do  not  so  well  understand  the 
state  of   the  claims  upon  the  fund,  and  do  not  find  myself  in  a 
situation  to  make  an  order  for  the  distribution  of  it  as  desired,  and 
I  think  that  I  must  refer  it  to  the  Master  to  inquire  what  was  due 
to  the  incumbrancers  respectively  at  Michaelmas,  1842,  and  also 
refer  it  to  Qie  Master  to  inquire  and  state  to  the  Court  what  balances 
were  in  the  hands  of  the  receiver  on  the  1st  day  of  January,  and  on 
the  1st  day  of  July  in  each  year  since  Michaelmas,  1842,  and  what 
sums  of  ^money  were  due  to  the  incumbrancers  respectively  at 
those  respective  times. 

I  am  of  opinion  that  the  petitioner  was  well  justified  in  presenting 

this  petition,  and  that  she  had  indeed  no  other  probable  means  of 

securing  her  rights  and  protecting  her  interest.    I  have  again  read 

the  letters  which  were  written  on  behalf  of  the  receiver  previously 

to  the  petition  being  presented,  with  very  great  regret.     Having 

before  expressed  my  opinion  upon  them,  I  abstain  from  further 

observation  at  this  time,  but  taking  them,  in  connection  with  the 

nimecessary  and  improper  delays  which  have  so  often  attended  the 

carrying  in  and  passing  the  accounts,  I  think  that  they  made  this 

petition  necessary,  and  that  the  petitioner  must  be  indemnified 

from  the  costs  of  it.    The  receiver  must  pay  them,  and  if  he  has 

not  acted  in  concert  with  those  who  are  entitled  to  the  estate 

subject  U)  the  charges,  he  must  personally  bear  them.    If  he  has 

acted  in  concert  with  them,  or  been  countenanced  by  them,  it  may 

not  be  improper  to  allow  him  to  charge  them  in  account,  against 

any  balance  of  the  rents  which  may  remain  after  payment  of 

the  charges. 
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Subject  to  any  question  upon  this  point,  I  propose  to  order  as 
follows : 

Refer  it  to  the  Master  to  inquire  and  state  to  the  Court  what  was 
due  to  the  incumbrancers  respectively  at  Michaelmas,  1842,  and 
what  has  since  been  paid  to  them  respectively  on  account  thereof. 

Let  the  Master  also  inquire  and  state  what  balances  were  in  the 
hands  of  the  receiver  on  the  1st  day  of  January  and  the  Ist  day 
of  July  in  each  year  since  Michaelmas,  1842,  and  what  sums  of 
money  were  due  *to  the  incumbrancers  respectively  at  those 
respective  times,  and  what  has  since  been  paid  to  them  respectively 
on  account  of  such  sums  of  money. 

And  it  being  admitted  that  the  receiver  has  carried  in  his  account 
up  to  Michaelmas,  1848,  order  that  the  receiver  do  carry  in  his 
account  up  to  Michaelmas,  1844,  on  or  before  the  10th  day  of  July 
next,  and  that,  with  such  account,  he  do  leave  in  the  Master's  office 
an  affidavit,  setting  forth  the  particulars  and  amount  of  his  receipts 
and  payments  between  Michaelmas,  1844,  and  the  time  when  such 
account  shall  be  carried  in,  and  also  setting  forth  the  true  balance 
then  in  his  hands. 

And  order,  that  on  or  before  the  10th  day  of  July  in  every  subse- 
quent year,  the  receiver  do  carry  in  his  account  up  to  Michaelmas 
then  next  preceding,  and  do,  at  the  same  time,  leave  in  the  Master's 
office  an  affidavit,  setting  forth  the  particulars  and  amount  of  his 
receipts  and  payments  between  the  Michaelmas  preceding  and  the 
day  on  which  such  account  is  carried  in,  and  also  setting  forth  the 
true  balance  then  in  the  hands  of  the  receiver. 

The  receiver  to  pay  the  costs  of  the  petition. 


1844. 
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CRISP  V.  PLATEL. 

(8  Beav.  62—63.) 

In  a  bill  to  redeem,  the  plaintiff  contested  the  validity  of  one  of  several 
mortgages  held  by  the  defendant:  Held,  that  he  was  not  entitled  to 
production  (1). 

This  was  a  motion  for  the  production  of  documents  admitted  to 
be  in  the  defendant's  possession.  The  bill  was  filed  to  redeem 
certain  mortgages  admitted  to  exist,  but  it  contested  the  validity  of 
one  mortgage  dated  the  1st  of  November,  1828,  and  as  to  that, 
prayed  a  declaration  that  it  was  not  now  a  valid  or  subsisting 

(1)  This  decision  is  now  confined  to  mortgages  made  before  1882,  see  the 
Conveyancing  Act,  1881,  s.  16. — 0.  A.  S. 
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security,  in  equity,  for  the  sum  of  500Z.  The  only  question  was, 
whether  the  Court  would  order  this  mortgage  deed  to  be  produced 
for  inspection. 

Mr.  G.  Turner  and  Mr.  Greene,  for  the  motion : 

The  plaintiff  does  not  dispute  the  defendant's  right  as  to  the 
other  mortgages  held  by  him ;  the  only  question  is  as  to  the  mort- 
gage of  500Z.  Where  there  is  a  dispute  between  the  parties  as  to 
the  right  to  the  equity  of  redemption,  it  is  impossible  for  the  Court 
to  decide  between  them,  without  the  production  of  the  deed.  They 
cited  Smith  v.  The  Duke  of  Beaufi/i't  (i). 

Mr.  Sebryn^  contra,  was  not  heard  by 

Thb  Ma.steb  op  the  Bolls,  who  said : 

I  am  of  opinion  that  I  cannot  make  this  order. 

I  think  it  would  be  as  well,  if  every  document  relating  to  the 
matters  in  controversy  were,  in  all  cases,  ordered  to  be  produced, 
but  while  a  rule  exists,  it  must  be  acted  upon.  If  the  mere  allega- 
tion in  a  bill,  that  a  ^mortgage  was  bad  and  was  contested,  would 
entitle  a  plaintiff  to  its  production,  a  defendant  might  in  every  case 
be  deprived  of  his  right  to  resist  the  production  (2). 


Cbibp 
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BOSCHETTI  V.  POWER  (3). 

(8  Beav.  98—100;  S.  C.  14  L.  J.  Ch.  63;  8  Jur.  1085.) 

An  order,  upon  motion,  for  payment  of  money  into  Court,  proceeds  upon 
the  admissions  of  the  defendant,  and  evidence  cannot  be  resorted  to. 

Three  trustees  admitted  that  trust  money  was  standing  in  their  joint 
names,  but  one  only  specified  the  amount :  Held,  that  this  was  insufficient 
to  found  an  order  for  its  payment  into  Court. 

This  was  a  motion  that  the  three  defendants,  Power,  Amiel,  and 
Shea,  might  transfer  into  Court  a  sum  of  26,509Z.  Consols,  trust 
money,  standing  in  their  joint  names.  Power  by  his  answer 
admitted  that  the  fund  in  question  was  standing  in  the  name  of 
bimeelf  and  his  co-trustees. 

The  two  other  trustees  admitted  that  there  was  ''a  large  sum  "  of 
Consols  standing  in  the  joint  names  of  themselves  and  Power,  but 
they  did  not  specify  the  amount. 

To  remedy  the  defect  in  the  admission,  the  plaintiff  tendered,  on 

(1)  68  B.  E.  160  (1  Phil.  209).  (3)  Freeman  v.  Cox  (1878)  8  Ch.  D. 

(2)  BeeBroumey.  Lockhart,  61  E.  E.  148,  149,  47  L.  J.  Ch.  560;  Hollis  v. 
2S4  (10  Sim.  p.  421).  Burton  [1892]  3  Ch.  226,  67  L.  T.  146. 
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BoscHETTi  the  motion,  an  affidavit  of  the  two  last-mentioned  defendants,  whid 
Power.  had  been  sworn  by  them  upon  a  reference  as  to  maintenance,  anc 
[  *99  ]  from  this  it  *wa8  to  be  collected,  that  they  had  fanded  property 
belonging  to  the  testator  amounting  to  26,000Z.,  but  not  stating  it 
was  in  the  names  of  the  three ;  the  plaintiff  also  tendered  an  affidavit 
of  the  plaintiff's  solicitor,  stating,  that  he  had  been  informed  by  the 
chief  accountant  of  the  Bank,  that  the  sum  in  question  was  standing 
in  the  joint  names  of  the  three  trustees. 

Mr.  Lowndes  and  Mr.  Torriano  in  support  of  the  motion, 
contended  that  there  was  sufficient  evidence  before  the  Court  to  I 
justify  the  order,  and  that  the  affidavit  of  the  defendants  might  be  j 
used :  v.  Burchall,  24th  July,  1815,  before  Lord  Eldon  (i). 

Mr.  Turner  and  Mr.  Rogers,  contra,  contended,  that  upon 
motion  to  transfer  money  into  Court,  the  Court  could  proceed  only 
upon  the  admissions  contained  in  the  answer  (2),  and  that  here 
there  was  no  sufficient  admission  of  any  specific  sum  standing  in 
the  name  of  the  three  trustees. 

The  Masteb  of  the  Bolls: 

A  motion  to  pay  or  transfer  money  into  Court  is  founded  upon 
the  answer  of  the  defendant,  and  therefore  the  Court  cannot,  on 
motion,  order  money  to  be  paid  or  stock  transferred  into  Court, 
unless  it  has  a  distinct  admission  of  the  defendant,  that  the  money 
is  in  his  hands,  or  that  the  stock  is  in  his  name ;  where  you  move 
against  several  defendants,  you  must  have  the  admission  of  all. 
This  seems  a  proper  case  for  the  transfer  of  the  fund  into  Court,  if 
I  had  proper  evidence  that  it  was  standing  in  the  joint  names  of 
[  *ioo  ]  the  *three  trustees.  To  show  this,  I  have,  first,  the  admission  of 
one  defendant  that  it  is  in  the  possession  of  the  three ;  next,  the 
admission  of  the  other  two  that  there  is  '^a  considerable  sum'* 
standing  in  the  name  of  the  three,  and  then  I  have  an  afiSdavit 
from  which  it  is  to  be  collected,  that  they  have,  in  England,  funded 
property  belonging  to  the  testator,  amounting  to  26,0002.  without 
stating  that  it  is  in  the  name  of  the  three,  and  there  is  a  letter  from 
the  officer  of  the  Bank  of  England  which  is  stated  in  the  affidavit 
of  the  solicitor,  representing  that  this  sum  is  standing  in  the  Bank 
books  in  the  names  of  the  trustees. 

There  is,  therefore,  abundant  evidence  to  satisfy  me  of  the  fact. 

(1)  Cited  2  Mad.  Pr.  (2nd  ed.)  899,  (2)  See  iJwAarcfoon  v.  The  Bank  of 

and  see  Jervie  v.  White,  6  B.  B.  26  (6      England,  48  R.  B.  49  (4  My.  &  Or.  p. 
Ves.  738,  7  Ves.  413).  176). 
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he  Courty  however,  does  not,  upon  motion,  order  money  to  be 
roaght  into  Court  upon  any  evidence  which  may  satisfy  the 
adge  of  the  fact,  but  it  proceeds  alone  upon  the  admissions  of 
lie  defendant. 

I  must  say,  that  I  should  very  considerably  change  the  practice 
f  the  Court,  and  carry  its  jurisdiction  to  an  extent  to  which  it 
lever  has  been  before,  if  I  were  to  make  this  order  without  the 
istinct  admission  of  all  three  defendants.  The  question  therefore 
3,  whether  I  have  such  an  admission.  I  have  the  admission  of  one, 
oad  the  others  have  put  it  vaguely.  Is  this  sufficient  ?  I  think 
lot ;  and  that  I  cannot,  according  to  the  practice  of  the  Court,  make 
he  order  now. 

If  asked  I  will  make  the  restraining  order,  which,  under  the  Act 
)f  Parliament  (i),  I  have  authority  to  do. 

Mr.  Lowndes  : 
I  do  not  apprehend  any  danger,  and  do  not  ask  for  it. 


BOBCHVTTI 

r. 

POWBB. 


CEUIKSHANK  v.  MTICAR. 

(8  Beav.  106—120;  S.  0.  14  L.  J.  Ch.  41.) 

A.,  B.  and  C.  agreed  to  enter  into  a  joint  speculation  in  tea.  One 
consignment  only  was  made  by  A.  to  B.,  which  was  paid  for  by  C. 
Disagreements  arose  respecting  it,  B.  and  C.  insisting  that  it  was  a 
gpuhooB  article,  and  repudiating  the  consignment :  Held,  that  the  partner- 
ship relations  were  not  put  an  end  to  by  the  repudiation :  that  the  rights, 
obligations,  and  liabilities  of  the  parties  could  not  be  settled  by  any  simple 
litigation  at  law  between  any  two,  and  that  the  matter  formed  the  proper 
subject  of  a  suit  in  equity. 

A  bill,  under  the  above  circumstances,  insisting  on  the  repudiation,  and 
in  the  alternative  asking  to  have  the  accounts  taken,  and  the  rights  &c.  of 
the  parties  determined,  held  not  demurrable  on  the  ground  of  the 
inconsistency  of  the  alternative  relief. 

There  are,  necessarily,  things  to  be  done  preparatory  to  the  commence- 
ment of  a  partnership,  and  matters  necessary  to  be  done  after  its  termina- 
tion, for  the  purpose  of  winding  it  up.  These  are  not  to  be  excluded  in 
the  consideration  of  the  partnership  dealings  and  transactions. 

This  case  came  before  the  Court  upon  a  demurrer  to  the  whole 

biU. 

The  material  allegations  of  the  bill  were  as  follows :  The  plaintiflfs, 
Messrs.  Gruikshank,  were  merchants  resident  in  London.  Messrs. 
Ramsay  &  Co.  were  their  agents  and  correspondents  at  Sydney. 
Tbe  defendants  M'Yicar  &  Co.  were  merchants  at  Canton. 

An  arrangement  was  entered  into  between  the  three  firms  to  this 
ylS  5  Vict.  c.  5,  8.  4  [rep.  S.  L.  E.  Act  (No.  2),  1888]. 
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MolU  Qmrt. 

Lord 

Langdale, 
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Cruikshank  effect :  That  M'Vicar  &  Co.  should  purchase,  at  Canton,  teas  of  a 
M'Vi'cAB.  peculiar  quality  called  "  hyson  skins,"  paying  for  the  same  by  bills 
drawn  on  Cruikshank  &  Co.  in  London.  The  teas  were  to  be  con- 
signed to  Messrs.  Bamsay  for  sale  at  Sydney,  and  the  produce  to  be 
remitted  to  the  plaintiffs  in  London,  and,  after  paying  the  expenses, 
the  profit  was  to  be  equally  divided  between  the  three  firms. 

In  May,  1841,  M'Vicar  &  Co.  wrote  to  the  plaintiffs,  stating  that 
they  had  entered  into  a  contract  for  the  delivery  of  4,000  chests  of 
**  hyson  skins "  tea,  and  they  drew  on  the  plaintiffs  on  account 
[  •107  ]  thereof  to  the  extent  *of  12,000i.  The  bills  were  accepted  by  the 
plaintiffs,  and,  with  the  exception  of  one  for  8,000{.,  were  subse- 
quently paid  by  them.  In  November,  1841,  Messrs.  M' Vicar  &  Co. 
consigned  the  tea,  professedly  of  the  quality  agreed  upon,  to  Messrs. 
Bamsay  at  Sydney ;  but,  on  its  arrival  in  February,  1842,  instead 
of  *'  hyson  skins  "  it  was  found  to  be  a  spurious  compound  called 
"  woping  bohea,"  totally  unfit  for  any  market.  Messrs.  Bamsay 
&  Co.  thereupon  wrote  to  M'Yicar  &  Co.  and  declined  any  interest 
in  it,  but  stated  that  they  would  receive  the  tea  on  M'Vicar  &  Co.'s 
account,  and  treat  it  as  a  consignment  from  them,  remitting  to 
London,  as  they  desired.  In  July,  1842,  the  plaintiffs,  being 
informed  of  the  state  of  circumstances,  repudiated  all  interest  in 
the  teas. 

Messrs.  Bamsay  &  Co.  effected  sales  of  the  cargo  consigned  to 
them,  so  far  as  the  same  was  saleable,  and  the  unsaleable  portion 
remained  in  their  hands.  They  remitted  various  sums  arising  from 
the  sales  amounting  to  7,0OOL  to  the  plaintiffs. 

The  bill,  after  stating  to  this  effect,  and  setting  forth  the 
correspondence,  alleged,  that  the  price  charged  by  M'Yicar  &  Co. 
exceeded  the  actual  costs  and  value;  and  it  insisted  that  if  the 
plaintiffs  were  bound  to  adopt  the  consignment,  M'Vicar  &  Co.  were 
only  entitled  to  charge  the  real  costs  and  value. 

That  if  the  plaintiffs  were  bound  by  the  consignment,  an  account 
ought  to  be  taken  and  the  profit  and  loss  ascertained  and  borne  by 
the  three  partners ;  but  that  Bamsay  &  Co.  refused  to  bear  any 
portion  of  the  loss  which  had  been  hitherto  exclusively  borne  by  the 
plaintiffs,  and  M'Yicar  &  Co.  refused  to  bear  more  than  one  third. 
[  108  ]  The  plaintiffs  further  insisted,  that  they  were  entitled  to  repudiate, 

and  had  duly  repudiated,  the  consignment,  and  that  M'Yicar  &  Co. 
were  bound  to  bear  the  whole  loss,  and  to  repay  to  the  plaintiffs  the 
amount  paid  by  them  upon  the  bills  ;  that  the  plaintiffs  were  entitled 
to  a  lien  on  the  surplus  money  (if  any)  in  the  hands  of  Bamsay  & 
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Co.  and  on  the  residue  of  the  bargo.  The  plaintiffs  also  insisted,  Cruikshank 
that  they  were  entitled  to  recover  from  M*Vicar  &  Co.  the  profit  m*v*cab. 
which  could  have  resulted  to  the  plaintiffs  from  the  adventure,  if 
M'Vicar  &  Co.  had  duly  executed  their  commission  according  to 
their  instructions  as  undertaken  by  them.  The  plaintiffs  also 
insisted,  that  inasmuch  as  the  damage  was  joint,  and  M'Yicar  &  Co. 
were  entitled  to  a  share  of  such  damages,  an  action  at  law  could 
not  be  sustained  against  them,  and  that  directions  ought  to  be 
given  in  the  suit  to  ascertain  the  damages,  and,  if  necessary,  an 
issue  directed. 

The  bill  was  filed  against  M'Yicar  &  Co.  and  Bamsay  &  Co.  and 
prayed  a  declaration  that  the  consignment  had  not  been  duly  made, 
and  that  the  plaintiffs  were  not  bound  to  adopt  it :  an  account  on 
that  footing,  and  that  the  balance  might  be  paid  by  M'Yicar  &  Co. : 
a  declaration  that  the  plaintiffs  had  a  lien  on  the  residue  of  the 
monies  and  the  unsold  cargo  :  a  declaration  that  the  plaintiffs  were 
entitled  to  damages  for  the  breach  of  duty  and  for  proper  directions 
for  ascertaining  the  amount.  The  bill  prayed  (in  the  alternative), 
that  if  the  plaintiffs  were  bound  by  the  consignment,  then  that  the 
consequential  accounts  might  be  taken,  with  special  directions,  and 
that  the  liabilities  of  the  three  firms  might  be  ascertained  and  paid. 
To  this  bill  one  of  the  firm  of  M'Yicar  &  Go.  filed  a  general 
demurrer  for  want  of  equity. 

Mr.  Kindersley^  Mr.  Turner^  Mr.  RoupeU,  and  Mr.  Collins  in       r  109  ] 
support  of  the  demurrer : 

The  claim  of  the  plaintiffs  is  not  a  proper  subject  for  a  suit  in 
equity ;  their  remedy  is  entirely  at  law.  The  bill  prays,  in  the  first 
place,  relief  dependent  wholly  on  the  repudiation  of  the  only  partner- 
ship transaction,  and  then  prays  alternative  relief,  on  the  foundation 
of  the  validity  of  that  same  transaction.  This  is  setting  up  two 
totally  irreconcileable  claims,  which  is  a  form  of  proceeding  which 
the  rules  of  pleading  do  not  allow. 


Mr.  Tinney  and  Mr.  Rolt  in  support  of  the  bill :  [  in  ] 

If  the  plaintiffs  are  entitled  to  any  relief  whatever,  upon  the 
al^ations  contained  in  their  bill,  the  general  demurrer  must  be 
over-ruled.  There  are  three  grounds  for  equitable  interference,  on 
which  this  bill  may  be  maintained  ;  fraud,  account,  and  equitable 

lien. 
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CBU1X8HAKK  Flrst, ''  this  Court  has  an  undoubted  jurisdiction  to  relieve  against 
M*VicAR.  ®v®^  species  of  fraud  "  :  Earl  of  Chesterfield  v.  Jamsen  (!)•  Here 
the  bill  alleges  a  case  of  very  gross  fraud  and  misrepresentation. 
On  the  faith  of  the  defendants'  statementi  that  they  had  forwarded 
to  Sydney  goods  of  a  given  quality,  the  plaintiffs  accepted  and  have 
been  compelled  to  pay  the  bills  drawn  on  them  by  M'Yicar  &  Co. 
It  turns  out,  that  instead  of  tea  of  the  quality  stated,  they  have  sent 
the  deleterious  rubbish  described  in  the  bill,  and  have  charged  not 
only  more  than  its  value,  but  more  than  they  paid  for  it.  M'Vicar 
&  Co.  held  a  fiduciary  position  towards  the  plaintiffs,  and  this  is  a 
proper  case  for  careful  investigation  and  sifting  in  this  Court. 

Secondly,  here  is  a  partnership  transaction  between  three  firms, 
the  accounts  of  which  are  unsettled.  How  can  the  matter  be  deter- 
[  *ii2  ]  mined,  except  inicquity  ?  No  ^action  at  law  between  two  sets  of 
litigants  can  determine  the  rights  between  three.    «    *     * 

Thirdly,  the  plaintiffs  have  an  equitable  lien  on  the  produce  of 
their  money,  independent  of  the  contract,  which  lien  can  only  be 
enforced  here.    *    *    * 

Thb  Mastbb  of  thb  Bolls  : 

This  case,  though  it  has  occupied  a  considerable  time  in  its 

r  *113  ]      discussion,  and  though  the  transactions  between  *the  parties  are 

to  be  collected  from  a  lengthened  correspondence,  is,  in  substance, 

simple  enough;  some  questions  as  to  the  law  may  nevertheless 

arise  upon  it. 

The  plaintiffs  Cruikshank  &  Co.  were  merchants  in  London ;  the 
defendants  Bamsay  &  Co.  were  merchants  at  Sydney,  and  had 
acted  as  the  correspondents  and  agents  of  the  plaintiffs  there. 
The  defendants  M'Vicar  &  Co.,  (a  member  of  which  firm  is  the 
demurring  party  in  this  case),  were  merchants  established  at 
Canton.  In  the  course  of  the  correspondence  between  Cruikshank 
&  Co.  and  Bamsay  &  Co.,  it  was  suggested,  that  it  might  be  a 
profitable  speculation  to  import  teas  from  Canton  in  China  to 
Sydney.  M'Vicar  &  Co.  and  Bamsay  it  Co.  were  willing  to  join  in 
such  a  speculation,  and  after  some  communication  with  a  member 
of  the  firm  of  M*Vicar  &  Co.  who  resided  in  England,  a  proposition 
was  made  for  such  a  joint  speculation  in  tea.  The  proposal  was 
of  this  nature :  that  teas  should  be  purchased  in  Canton  by  M*Vicar 
&  Co.,  the  means  of  payment  were  to  be  provided  by  their  drawing 
bills  on  Cruikshank  &  Co.  in  London,  who  were  to  accept  and  pay 

(1)  2  Yes.  Sen.  154. 
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those  bills;    that  the  teas  were  to  be  shipped  from  Canton   to  Cbuikshank 

Sydney,  and  there  sold  by  Ramsay  &  Co.,  who,  after  paying  the     m*Vioar. 

expenses  of  the  sale,  were  to  remit  the  proceeds  to  Cruikshank 

&  Co.  in  London.     Cruikshank  &  Co.  were  to  repay  themselves 

their  advances  on  the  bills  intended  to  be  drawn,  and  the  clear 

surplus  was  to  be  divided,  in  equal  shares,  among  the  throe  parties 

to  this  speculation. 

This  proposal  was  sent  to  the  firm  of  M'Vicar  &  Co.  in  Canton ; 
in  the  first  instance,  they  hesitated  about  its  acceptance,  but  in  a 
letter  which  they  wrote  on  the  12th  of  May,  1841,  to  Cruikshank 
&  Co.,  they  *stated,  that  they  had  contracted  for  the  purchase  of  a  [  'IH  ] 
certain  quantity  of  tea,  which  was  to  be  the  subject  of  the  speculation 
proposed  by  the  plaintiffs;  and  they  expressly  stated,  that  they 
proposed,  in  that  instance,  to  adopt  the  plan  which  had  been 
suggested  in  respect  to  its  quality.  There  cannot,  I  apprehend, 
be  the  least  doubt,  on  the  construction  of  that  letter,  that  they  did 
agree,  for  that  term,  to  enter  into  a  speculation ;  not  a  general 
partnership  in  all  dealings  and  transactions,  but  a  joint  speculation 
at  the  joint  and  mutual  risk,  and  for  their  joint  and  mutual  profit ; 
a  speculation  which,  if  fully  carried  out,  of  necessity  constituted 
a  partnership.  There  were  to  be  joint  and  mutual  dealings  and 
transactions  which  could  only  be  considered  as  that  species  of 
association  which  is  called  a  partnership. 

In  a  few  days  after  writing  that  letter,  dated  the  12th  of  May, 
1841,  M'Vicar  &  Co.  drew  bills  of  exchange  on  Cruikshank  &  Co. 
in  London,  to  the  amount  of  not  less  thanlO,000{.,  which  was  after- 
wards increased  to  nearly  12,0001.  In  that  state  of  things,  and 
upon  the  faith  of  the  agreement,  which  consisted  in  the  acceptance 
of  the  proposal  previously  made,  Cruikshank  &  Co.  accepted  and 
made  themselves  liable  on  those  bills  of  exchange,  and  at  the 
institution  of  this  suit  had  paid  all  except  one.  Here  then  was 
an  agreement  for  a  species  of  speculation,  which,  if  completed 
according  to  the  intentions  of  the  parties,  would  have  been  a  trading 
partnership,  and  upon  the  faith  and  representation  that  it  was  to 
be  duly  carried  on,  bills  of  exchange  to  a  very  large  amount  were 
accepted  and  paid.  At  whose  risk,  and  for  whose  benefit,  and  for 
what  purpose  were  those  bills  of  exchange  accepted  ?  Did  Messrs. 
Cmikshank  &  Co.  accept  them  merely  on  the  credit  of  M'Yicar 
&  Co.  ?  No  ;  they  accepted  those  bills  of  exchange  upon  the  risk, 
for  the  purposes,  and  on  the  credit  of  the  partnership  *contract,  [  *iib  ] 
entered  into,  for  the  benefit  of  themselves,  Bamsay  &  Co.,  and  of 
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Cbuikshank  M'Vicar  &  Co.,  by  whom  they  had  been  drawn  for  the  purpose  of 

M'VicAR.     ih^  trading  speculation.    If  profit  had  resulted,  it  would  have  been 

divided  between  the  three  different  firms ;  but  if  loss  were  sustained, 

it  would  have  fallen  on  the  three  firms  who  had  engaged  in  that 

partnership  speculation. 

These  bills  of  exchange  were  drawn  in  the  month  of  May,  1841, 
but  no  shipment  was  made  until  November,  1841,  when  a  shipment, 
purporting  to  be  in  pursuance  of  this  contract,  was  made.  Messrs. 
M'Yicar  &  Co.  themselves,  in  their  letter  to  Bamsay  &  Co.  of  the 
11th  of  November,  1841,  which  accompanied  the  goods,  say,  **  We 
shall  be  obliged  by  your  receiving  the  same  on  our  joint  account 
with  Messrs.  Cruikshank  &  Go.  and  your  goodselves,  each  one- 
third,  remitting  the  proceeds  under  discount  to  these  gentlemen 
in  London,  we  having  valued  upon  them  for  the  entire  cost  of  the 
cargo."  There  can,  therefore,  be  no  doubt  that  M'Vicar  &  Co. 
intended  this  to  be  on  the  joint  account. 

When  these  teas  came  to  be  examined  by  Bamsay  &  Co.,  they 
were  found  not  to  answer  the  description  contemplated  by  the 
parties.  They  were  teas  of  a  greatly  inferior  quality,  and  instead 
of  being  what  is  called  "  hyson  skin,"  were  a  manufactured  article, 
and  according  to  the  representation  made  here,  not  tea  at  all,  but 
something  which,  in  the  opinion  of  Bamsay  &  Co.,  could  never  be 
turned  to  profit  upon  the  joint  account.  The  invoices  described  it 
as  **  hyson  skin  tea,*'  that  is,  tea  of  the  description  contemplated 
by  the  contract,  but  the  teas  themselves  were  really  of  an  entirely 
different  quality.  Bamsay  &  Co.  finding  this  deception  practised, 
invoices  of  one  sort  of  goods  sent  with  goods  of  a  very  different 
[*ii6]  description,  and  that  nothing  but  loss  ^could  result,  said,  ''you 
have  sent  this  tea  apparently  in  pursuance  of  the  contract,  and  have 
so  represented  it  by  your  invoice ;  but  it  is  not  in  accordance  with  the 
contract,  and,  therefore,  we  must  decline  to  take  any  interest  in  it ; 
we  reject  it.  If  we  take  it  at  all  we  must  take  it  as  transmitted  to 
us  on  your  own  account,  and  as  you  have  desired  the  proceeds 
of  the  goods  to  be  rectiitted  to  Cruikshank  &  Co.,-  we  shall  act 
accordingly."  There  is  nothing  in  their  letter,  from  which  it  is  to 
be  inferred,  that  every  joint  transaction  in  respect  of  this  matter 
was  put  an  end  to  by  the  rejection  of  that  parcel  of  goods. 

The  argument  which  has  been  used  is,  no  doubt,  very  plausible. 
It  is  said  this  was  a  trading  concern,  which  was  to  be  carried  on 
with  the  goods,  each  shipment  was  to  be  a  separate  joint  transaction, 
you  have  rejected  these  goods,  and  thereby  put  an  end  to  the  joint 
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transactions  altogether.    That  is  not  and  oannot  be  so.    Consider  CRuiKSHAyR 
what  it  is  to  carry  on  a  trading  transaction,  or  a  partnership  of     m'Vigab. 
any  kind.     Some  things  must  be  done  by  way  of  preparation  for  or 
introduction  to  the  real  transactions  of  the  partnership  business. 
Again,  when  the  partnership  business  is,  in  one  sense,  at  an  end, 
still  yon  have  not,  therefore,  put  an  end  to  the  joint  transactions ; 
they  must  necessarily  be  carried  on,  for  the  purpose  of  winding  up 
the  concern  and  every  thing  belonging  to  it.     So  that  when  you 
speak  of  partnership  dealings  and   transactions,  you  are  not  to 
exclude  from  your  consideration  those  transactions  and  matters, 
which  are  necessary  by  way  of  introduction  or  preparation  for  a 
partnership  dealing,  nor  are  you  to  exclude  those,  which  afterwards 
follow,  for  the  purpose  of  winding  up  the  concerns  of  the  partner- 
ship.    It  is  very  true,  that,  by  rejecting  the  parcels  of  goods,  you 
prevented  the  partnership  dealing  in  respect  of  that  parcel  of  goods, 
but  do  you,  therefore,  put  an  end  *to  the  partnership  dealings       [  *117  ] 
between  these  parties  in  respect  of  the  contract  entered  into?  do 
you  make  it  any  other  than  a  joint  contract  in  respect  of  your 
having  rejected  that  consignment?    It  seems  to  me  very  clearly 
otherwise.     It  would  be  a  strange  thing,  if  M'Yicar  &  Go.  were  to 
be  at  liberty  to  say,  "  you  have  rejected  my  bad  parcel  of  goods, 
and  therefore,  I  shall  hold  myself,  simply  and  merely,  as  agent  of 
the  parties  upon  whom  I  drew  the  bills,  and  who  accepted  them, 
on  the  faith  that  I  was  really  performing  an  important  part  of  the 
partnership  contract  which  we  had  entered  into.*' 

Ramsay  &  Co.,  for  themselves,  and  as  far  as  they  could  for  the 
plaintiffs  Cruikshank  &  Co.,  rejected  the  consignment,  and  the 
plaintiffs  afterwards,  on  consideration,  confirmed  that  rejecting, 
altering  the  word  from  "  rejecting  "  or  "  declining  "  to  "  repudia- 
tion; "  they  repudiated  the  shipment  of  goods,  but  did  they  by  that 
means,  put  an  end  to  all  the  joint  liability  which  had  been  incurred? 
Did  they  deprive  themselves  of  the  right  of  contribution  from  all 
who  were  engaged  in  that  joint  speculation  ?  did  they  deprive  the 
other  parties  of  the  right  of  contribution  ?    They  certainly  never 
did  any  thing  of  the  kind.    What  they  proposed  to  do  was  perfectly 
reasonable,  namely,  to  apply  the  funds  arising  out  of  the  shipment 
which  had  found  their  way  to  Bamsay  &  Co.  towards  satisfaction 
of  the  obligations  they  had  entered  into   in  pursuance  of  the 
agreement.    In  this  situation  of  circumstances,  can  it  be  alleged, 
that  Cruikshank   &   Co.  have    not  incurred  a  liability  on  the 
account  of  that  contract  between  the  three  parties?    Can  it  be 

8—2 


86  1844.    CH.    8  BEAV.  117—119.  [r.r. 

Cruiksuank  alleged,  under  the  circumstances  of  this  case,  that  the  proceeds 
M'Vi'cAR.  of  the  goods  are  not  properly  applicable  to  the  satisfaction  of  thai 
liability  ?  If,  as  will  probably  happen,  there  should  be  a  great 
deficiency,  can  it  be  said  that  there  is  no  demand  against  M'Vicar  &, 
r  *118  ]  Co.,  and  if  ^unsatisfied  by  them,  is  there  no  right  to  contribution 
against  Bamsay  &  Co.?  Can  the  extent  of  deficiency  to  be 
recovered  from  M' Vicar  &  Co.,  or  the  amount  of  the  claim  to 
contribution,  as  against  Bamsay  &  Co.,  be,  in  any  way,  determined, 
without  winding  up  the  concern,  left  in  the  state  it  is,  and  that  too 
in  the  presence  of  Bamsay  &  Co.  ?  It  is  perfectly  manifest  that 
these  are,  really,  not  simple  claims  to  be  made  by  one  party  against 
another,  but  joint  liabilities  and  obligations,  which,  with  the  rights 
which  may  ultimately  arise  out  of  them,  cannot  be  investigated  and 
settled  in  a  simple  litigation  between  any  two  of  these  parties  in  the 
absence  of  the  rest. 

I  confess  I  have  had  a  little  more  difficulty  as  to  the  particular 
mode  in  which  the  relief  in  this  bill  is  prayed,  but  I  should  have 
thought  it  quite  of  course  to  ask  that  relief  which  is  sought  in  the 
alternative  prayer.  What  could  be  so  necessary  for  justice  in  this 
case,  as  to  take  an  account  of  the  dealings  and  transactions  between 
the  parties :  to  have  the  proceeds  of  these  goods  duly  applied,  and 
after  such  application,  to  make  the  several  parties  contribute,  in 
due  proportions,  to  the  loss  which  has  been  sustained  ?  What  is 
said  in  answer  is,  '^you  have  repudiated  the  contract."  It  would 
indeed  be  strange  to  suppose,  that  the  plaintiffs,  after  having 
accepted  and  paid  bills  to  the  amount  of  12,0002.  on  the  faith 
of  the  contract,  should  altogether  repudiate  it  and  all  the  rights 
arising  out  of  it.  That  was  never  expressed,  and  never  could  have 
been  intended.  All  that  was  done  was  to  reject  the  fraudulent 
consignment. 

I  think  that  the  plaintiffs  may  be  entitled  to  some  equitable  relief 
quite  consistently  with  some  of  the  specific  relief  which  is  sought 
I  ♦119  ]  for  by  the  prayer  of  this  bill.  Upon  *general  demurrer  the  rule  is 
this,  that  if  the  plaintiff  is  entitled  to  any  relief  at  all,  the  demurrer 
must  be  overruled ;  and  therefore  it  is  not  sufficient  for  the 
defendant,  M'Vicar,  successfully  to  make  out,  that  the  plaintiffs 
cannot  have  this  or  that  particular  relief,  they  must  establish  that 
the  plaintiffs  are  entitled  to  none.  If,  therefore,  the  circumstances 
are  such  as  to  require  the  accounts  to  be  taken,  and  if  that  relief 
can  be  granted,  consistently  with  the  statements  and  prayer  of  the 
billy  then  the  demurrer  ought  not  to  be  allowed,  and  such  appears 
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to  me  to  be  the  case  here.  But  really  the  whole  argument  in  favour  Cbuiksuank 
of  this  demurrer  seems  to  me  to  rest  merely  on  the  omission  of  a     m'Vigab. 
trifling  charge  or  statement  in  the  bill.    Who  could  tell,  before- 
handy  whether  any  court  of  justice  would  say  of  these  goods,  that 
they  were  so  bad  and  so  different  from  the  goods  intended,  that  the 
plaintiffs  had  a  right  to  reject  them?  That  could  not  be  considered 
as  a  clear  question  ;  and  what  the  plaintiffs  say  is  this :  We  insist 
we  were  perfectly  right  in  rejecting  this  consignment,  but  it  may 
turn  out  otherwise;  and  if  it  does,  and  we  should  be  obliged  to  take 
these  goods  in  execution  of  the  contract,  then  we  are  entitled  to 
relief  on  this  ground :  first,  you  say  by  your  invoices  that  you  have 
paid  so  much  for  this  tea  ;  you  did  not,  in  fact,  pay  anything  near 
so  much  for  it;  you  have  charged  us  the  price  of  good  "hyson  tea" 
for  "stuff"  or  "rubbish"  which  is  not  tea  at  all,  but  something 
manufactured  at  Canton ;  but  if,  in  spite  of  all  the  objections  we 
make,  we  are  still  obliged  to  take  it,  let  us  at  least  be  charged  with 
no  more  than  you  paid  for  it.    This  is  not  preceded  by  the  usual 
suggestion  of  a  pretence,  which  I  think,  generally  speaking,  is  used 
in  pleading  by  way  of  introduction  to  such  a  change  of  the  state- 
ment as  is  made  in  thib  bill ;  but  if  that  had  been  done,  in  the 
ordinary  form,  there    *  would    not,  I  conceive,  have  been  any      [*120] 
difficulty  about  it. 

There  are  other  grounds  of  relief :  thus,  there  is  a  statement  that 
Ramsay  &  Co.  will  not  contribute  their  share  of  the  loss.  Can 
they  be  compelled  to  do  so,  otherwise  than  in  a  proceeding  of  this 
nature  ?  Then  it  is  stated  in  this  bill,  that  M'Yicar  &  Co.  have 
admitted,  by  letter,  that  this  was  a  very  bad  business,  that  the  teas 
were  of  a  very  inferior  quality,  that  there  must  be  a  great  loss,  and 
that  they  are  willing  to  pay  their  one  third  of  it ;  the  bill  then,  by  the 
alternative  branch  of  the  prayer,  asks,  that  if  there  be  a  partner- 
ship dealing  with  respect  to  these  goods,  the  accounts  may  be  taken, 
and  a  declaration  made,  that  M'Vicar  &  Co.  ought  to  bear  the  whole 
loss  arising  from  their  consigning  such  goods  as  those  to  Sydney. 

Although  the  prayer  of  the  bill  is  so  shaped  as  to  create  some 
doubt  on  the  matter,  yet,  conceiving  from  the  nature  of  the 
transaction  set  forth  in  the  bill,  that  the  plaintiffs  may  probably 
(1  go  no  further,  because  the  whole  statement  on  this  occasion  rests 
only  on  allegation)  be  entitled  to  relief  consistently  with  some  of 
the  specific  relief  prayed,  I  am  of  opinion  that  I  ought  to  overrule 
this  demurrer. 

Demurrer  overruled. 
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1844.  HOLLAND  V.  GWYNNE(l). 

^!l!l^''  In   re  BYRCH. 

^^^  ^^-  (8  Beav.  124—127.) 

Lord 
Lanodale,  After  the  expiration  of  a  mouth  from  the  delivery  of  a  bill  of  coets  and 

M.R.  before  the  expiration  of  twelve  months  an  order  of  course  may  be  obtained 

[  124  ]  for  its  taxation. 

A  client  who  had  employed  a  solicitor  in  several  matters,  obtained  an 
order  of  course  for  the  taxation  of  the  costs  of  one  matter  only,  with  a 
direction,  that  on  payment,  the  solicitor  should  deliver  all  the  papers 
belonging  to  the  client.    It  was  discharged  with  costs  for  irregularity. 

Mb.  Btrch  had  been  employed  as  the  solicitor  of  Mr.  Holland, 
in  the  suit  of  Holland  v.  GwynnCj  and  also  in  other  causes  and 
matters.  On  the  18th  of  September,  1844,  a  bill  of  costs  was 
delivered,  limited  only  to  the  suit  of  Holland  v.  Owynne. 

On  the  18th  of  November,  1844,  Mr.  Holland  obtained  an 
order  of  course,  intituled  in  the  cause  of  Holland  v.  Oicynne, 
to  tax  the  bill  of  costs  incurred  in  that  suit ;  and  the  order  went 
on  to  provide,  that,  upon  payment,  Mr.  Byrch  should  deliver 
to  Mr.  Holland,  upon  oath,  ''  all  deeds,  books,  papers  and 
writings,  in  his  custody  or  power,  belonging  to  the  petitioner" 
(Mr.  Holland). 

A  motion  was  now  made  to  discharge  the  order  for  irregularity. 

Mr.  Turner  and  Mr.  Malins  in  support  of  the  motion : 

[  *125  ]  This  order  for  taxation  is  irregular  ;  first,  it  ^was  obtained  as  of 

course,  after  the  expiration  of  a  month  from  the  time  of  its  delivery, 
and  therefore  ought  to  have  been  obtained  upon  a  special  application: 
In  re  Becke  and  Flower  (2).     *     *     * 

Secondly,  the  order  ought  to  have  comprised  the  taxation  of  all 
the  costs  due  to  the  solicitor.  *  *  Thirdly,  the  order  directs  the 
delivery  over  of  aU  the  papers  belonging  to  Mr.  Holland,  upon  the 
payment  of  the  costs  of  one  suit  only.    *    *    * 

Mr,  Lowndes  and  Mr.  Torriano,  contra^  contended,  that  the 
[  •126  ]  order  being  intituled  in  the  suit  of  Holland  *v.  Givynne,  the  real 
meaning  of  the  words  ''all  papers,  &c.,"  was,  all  the  papers  in  that 
specified  suit.  That,  at  all  events,  if  there  were  any  doubt,  the 
Court  might  now  introduce  a  few  words  in  the  order,  and  limit  the 
papers  to  those  relating  to  this  particular  matter. 

(1)  In  re  Ward  [1896]  2  Ch.  31,  65  (2)  59  E.  B.  637  (5  Beav.  p.  409). 

L.  J.  Ch.  595,  74  L.  T.  567. 
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Sd 


The  Mastbb  of  thb  Bolls: 

I  regret  having  to  discharge  this  order ;  bat  I  am  bound  to  do 
so,  if  the  parties  insist  on  it. 

The  case  is  this:  Mr.  Byrch  was  employed  by  Holland  in  several 
matters ;  in  two  at  the  least.  A  bill  of  costs  wais  delivered,  not,  as 
it  is  said,  for  the  purpose  of  taxation,  but  to  explain  the  situation 
of  the  suit.  Mr.  Holland  obtains  an  order  of  course  for  the  taxa- 
tion of  that  bill  alone,  not  comprising  in  it  the  other  costs,  and 
containing  a  direction,  that  upon  payment  of  that  particular  bill, 
the  solicitor  should  deliver  up  all  the  papers  belonging  to  Mr.  Holland. 
I  am  of  opinion  that  this  was  not  regular. 

It  has  been  formerly  settled,  that  a  party  obtaining  an  order  of 
course  does  it  at  his  own  peril,  and  it  was  distinctly  settled  by 
Lord  CoTTEMHAM,  that,  an  order  of  course  will  be  discharged  for 
irregularity,  though  it  may  appear  upon  the  merits  that  the  party 
might,  on  special  application,  have  obtained  that  very  order,  or 
one  with  very  small  variations.  It  is  only  by  consent,  that  an 
order  warranted  by  the  merits  can  be  made  on  the  occasion  of  a 
motion  to  discharge  it  for  irregularity  as  having  been  obtained  as 
of  course.  The  proceeding  might  seem  harsh,  yet  I  think  the  rule 
was  settled  by  Lord  Cottenham  to  the  satisfaction  of  every  body. 
After  the  liberal  offer  made  by  the  respondent,  I  regret  I  am  ^obliged 
to  discharge  the  order  ;  I  would  sustain  it  if  I  could,  but  I  have  no 
authority.     The  order  must  be  discharged  with  costs. 


Holland 

V, 

GwYiraK. 


[  •127  ] 


ENGLAND  v.  CURLING  (1). 

(8  Beav.  129—140.) 

Agreement  for  a  partnership  decreed  to  be  specifically  performed  by  the 
execution  of  a  proper  partnership  deed. 

Partners  may  make  constant  variations  in  the  terms  of  their  partnership 
agreement  which  may  be  evidenced  not  only  by  writing  but  by  their 
conduct  (2). 

Injunction  granted  to  restrain  a  partner,  during  the  partnership  term, 
from  carrying  on  business  with  other  persons  in  the  name  of  the  old  firm, 
and  from  publishing  notices  of  dissolution.  To  a  bill  for  the  specific 
performance  of  a  partnership,  one  defendant  objected  to  the  misconduct  of 
another  partner,  who  was  a  co-defendant :  Held,  that  this  defence  could 
only  be  made  available  upon  cross  bill. 

In  1831,   Curling,  Hodges,  and  England,  agreed  to    become 
partners  in  the  business  of  ship  agents,  to  be  carried  on  at  Deal, 

(I)  Scott  V.  Raymtni  (1868)  L.  E.  7  (2)  Partnership  Act,  1890,  s.  19. 

Eq.  112,  38  L.  J.  Cb.  48. 


1848. 

July  20. 

1844. 

July  12,  13, 

15. 

RitlU  Court. 

Lord 

Lanodale, 

M.K. 

[129] 
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englakd     Ramsgale,  and  in  London,  and  on  the  6th  of  July,  1881,  they 

CuBLiNo.     signed,  in  initials,  an  agreement  for  a  partnership  for  seven,  ten, 

or  fourteen  years.    A  deed  was  prepared  for  carrying  into  effect 

the  terms  of  the  agreement,  which  underwent  some  alterations,  but 

was  never  executed. 

The  parties,  however,  commenced  and  continued  to  carry  on  the 
business  under  the  name  of  Goodwin,  Curling,  &  Co.  In  1842, 
differences  arose  in  consequence  of  an  attempt  by  the  defendant 
Curling  to  introduce  some  near  relatives  as  partners  into  the 
concern,  without  the  concurrence  of  the  plaintiff.  After  a  long 
discussion.  Curling,  in  April,  1848,  gave  notice  to  the  plaintiff  to 
determine  the  partnership  as  at  Midsummer  next.  He  insisted  on 
the  dissolution,  retired  from  the  partnership,  and  formed  a  new 
partnership  with  the  defendants  Edward  Spencer  Curling  the 
younger,  and  Geo.  Hammond.  The  new  firm  commenced  carrying 
on  the  business  of  ship  agents  at  Deal  on  the  premises  of  the  old 
firm,  under  the  name  of  Goodwin,  Curling  &  Co.  They  opened 
the  correspondence  addressed  to  the  old  firm,  and  largely  circulated 
notices  of  the  dissolution  of  the  old  firm. 

On  the  12th  of  July,  1848,  the  plaintiff  filed  his  bill  against 
Curling,  Hodges,  and  the  partners  in  the  new  firm,  praying,  that 
the  agreement  of  the  6th  of  July,  1881,  might  be  specifically  per- 
[  *130  ]  formed  :  for  an  injunction  to  restrain  ^Curling  and  Hodges  from 
engaging  in  the  business  of  shipping  agents,  alone  or  with  other 
persons,  before  the  expiration  of  the  fourteen  years  mentioned  in 
the  agreement :  for  an  injunction  to  restrain  Curling  and  the  new 
partners  from  carrying  on  the  business  of  shipping  agents  in  the 
name  or  style  of  Messrs.  Goodwin,  Curling,  &  Co.,  and  from  using 
such  name  or  style :  from  interfering  with  the  correspondence  or 
property  of  the  old  firm,  and  from  circulating  notices  of  the  dis- 
solution of  the  old  partnership  before  the  expiration  of  the  fourteen 
years. 

1843.  A  motion  was  made  for  an  injunction. 

July  20. 

Mr.  Pemberton  Leigh  and  Mr.  Bates  for  the  plaintiff. 

Mr.  G.  Turner  and  Mr.  BacoUj  contra. 

The  Master  of  the  Bolls  granted  an  injunction  in  the  following 
terms : 

Injunction  awarded  to  restrain  the  defendant  Edward  Spencer 
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Curling  from  carrying  on  the  business  of  shipping  agent,  in  partner-     Enolamd 
ship  with  the  defendant  Henry  Curling  Tryon,  Edward  Spencer     cubliko. 
Curling  the  younger,  and  George  Hammond,  or  any  other  person 
other  than  the  plaintiff,  and  the  defendant  E.  Hodges,  until  the 
expiration  of  the  term  of  fourteen  years  mentioned  in  the  memo- 
randum of  the  6th  day  of  July,  1881,  or  further  order ;  and  also 
to  restrain  the  defendant,  Henry  Curling  Tryon,  Edward  Spencer 
Curling  the  younger,  and  George  Hammond,  from  carrying  on  or 
engaging  in  the  business  of  shipping  agents  in  partnership  with 
the  defendant  Edward  Spencer  Curling,  or  otherwise  in  the  name 
or  style  of  Messrs.  Goodwin,  Curling,  &  Co.,  at  Deal,  Bamsgate, 
and  London,  or  in  any  other  such  place,  and  from  using  the  name 
or  style  of  Messrs.  Goodwin,  Curling,  &  Co.,  and  from  *receiving      t  'i^i  ] 
or  possessing,  and  also  from  opening  any  letters  or  other  communi- 
cation addressed  to  or  intended  for  the  firm  of  Goodwin,  Curling, 
&,  Co.,  and  from  taking  possession  of,  or  receiving  or  interfering 
with,  any  of  the  property  or  effects  of  the  firm  of  Messrs.  Groodwin, 
Curling,  &  Co.,  and  also  to  restrain  the  defendant,  Edward  Spencer 
Curling,  from  publishing  or  circulating  any  notice  of  the  dissolu- 
tion  of  the  partnership  between  Edward  Spencer  Curling,  Edward 
Hodges,  and  the  plaintiff,  before  the  expiration  of  the  aforesaid 
term  of  fourteen  years,  or  until  further  order. 

The  parties  proceeded  in  the  cause ;  Curling  put  in  an  answer, 
denying  any  agreement  in  writing,  and  insisting  that  there  was  a 
verbal  agreement  only.  He  also  alleged  certain  acts  of  misconduct 
on  the  part  of  Hodges,  which  he  insisted  would  entitle  him  to  a 
dissolution  of  the  partnership,  if  any  existed. 

The  cause  now  came  on  for  hearing.  1844. 

Julfj  12,  13, 

Mr.  Purvis,  Mr.  Lloyd,  and  Mr.  Bates,  for  the  plaintiff.  _^ 

Mr.  Kindersley  and  Mr.  Bacon  for  the  defendant  Curling. 

Af r.  Turner  and  Mr.  RoU  for  Hodges. 

Mr.  Wkitbread  for  other  defendants. 

Mr.  Purvis,  in  reply. 

The  Masteb  of  thb  Bolls,  in  substance,  said,  it  is  very  much  July  15. 
to  be  regretted  that  the  parties  to  this  cause  have  not  had  the  rTsT] 
advantage  of  advice  which  would  have  led  them  to  put  an  end  to 


42  1844.    CH.    8  BEAV.  182—188.  [ilk. 


England     the  suit  as  soon  as  its  real  purpose  had  been  accomplished.    The 
Curling,     subsequent  litigation  has  been  extremely  unfortunate,  and  certainly 
would  not  have  occurred,  if  these  gentlemen  had  adopted  any  thing 
like  prudent  advice. 

The  object  of  the  bill  is  to  establish  the  plaintiff's  right  to  the 
benefit  of  a  partnership  agreement,  dated  the  6th  of  July,  1831. 
Various  defences  are  set  up :  first,  that  there  was  no  such  agree- 
ment ;  secondly,  that  if  there  was  any  such  agreement,  it  has  been 
entirely  waived  and  abandoned ;  thirdly,  that  if  there  was  any  such 
agreement,  it  was,  subsequently  to  the  making  of  it,  falsified  and 
altered  by  the  plaintiff,  who  has  therefore  no  right  to  enforce  it ; 
and  fourthly,  that,  assuming  there  was  an  agreement  for  the  con- 
tinuance of  the  partnership  for  fourteen  years,  the  conduct  of  Mr. 
Hodges,  one  of  the  partners,  has  been  such,  that  the  defendant, 
Mr.  Curling,  is  not  under  any  obligation  to  continue  in  partnership 
with  him. 

On  the  first  point,  I  am  of  opinion,  after  full  consideration  of  the 
evidence,  that  the  original  document  which  has  been  produced, 
signed  in  initials  by  all  the  parties,  is  evidence  of  the  agreement  for 
a  partnership  between  them.  It  was  not  intended  to  be  a  final 
agreement,  or  one  containing,  in  full  detail,  all  the  terms  on  which 
the  partnership  was  to  be  carried  on,  but  it  was  to  be  the  founda- 
tion on  which  they  were  to  proceed,  and  was  to  serve  as  instructions 
for  the  deed  intended  to  be  prepared  for  the  purpose  of  carrying  the 
agreement  into  full  effect  by  formal  words.  Although  we  find  sub- 
sequent negotiations  and  communications  between  England  and 
Curling,  for  the  purpose  of  introducing  into  the  deed  other  clauses 
[  •isa  ]  ♦not  warranted  perhaps  by  the  terms  of  the  agreement,  still  that 
does  not  prevent  there  being  a  prior  binding  agreement ;  for  with 
respect  to  a  partnership  agreement,  it  is  to  be  observed,  that  all 
parties  being  competent  to  act  as  they  please,  they  may  put  an  end 
to  or  vary  it  at  any  moment ;  a  partnership  agreement  is  therefore 
open  to  variation  from  day  to  day,  and  the  terms  of  such  variations 
may  not  only  be  evidenced  by  writing,  but  also  by  the  conduct  of 
the  parties  in  relation  to  the  agreement  and  to  their  mode  of  con- 
ducting their  business :  when,  therefore,  there  is  a  variation  and 
alteration  of  the  terms  of  a  partnership,  it  does  not  follow  that 
there  was  not  a  binding  agreement  at  first.  Partners,  if  they 
please,  may,  in  the  course  of  the  partnership,  daily  come  to  a  new 
arrangement,  for  the  purpose  of  having  some  addition  or  alteration 
in  the  terms  on  which  they  carry  on  business,  provided  those 
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additions  or  alterations  be  made  Mrith  the  unanimous  concurrence     Ekglamd 
of  all  the  partners.  Cubl'ino. 

In  this  case,  the  partners  intended  to  execute  a  deed ;  a  draft  was 
prepared,  but  never  finally  settled  or  agreed  to ;  the  consequence  of 
which  was,  that  they  remained  on  the  agreement,  though  the  terms 
of  it  were  never  reduced  into  that  formal  shape  which  the  parties 
intended.  They  might,  therefore,  very  naturally  have  considered 
that  there  was  something  more  to  be  done  to  make  their  arrange- 
ments complete,  and  from  the  correspondence,  such  appears  to 
have  been  the  case :  but  did  it  ever  occur  to  anybody,  that,  because 
the  deed  was  not  perfected,  the  original  agreement  was  to  be  con- ' 
sidered  as  waived  or  abandoned  ?  There  is  not  the  least  foundation 
for  such  a  suggestion. 

Next,  it  is  said,  that  the  conduct  of  England  has  been  such,  that 

if  there  had  been  a  binding  agreement,  he  *has  waived  it.     It      [  *134  ] 

appears,  that  after  the  execution  of  the  agreement,  the  partners, 

as  between  themselves,  went  on  well.    I  find  great  praise  bestowed 

on  Mr.  England  for  the  regularity  with  which  he  managed  the 

business  in  London;  and  great  compliments  seem  to  have  been 

paid  by  Curling  to  Hodges  for  his  attention,  great  activity,  and  zeal 

in  carrying  on  the  business  at  Bamsgate.    Now  it  appears  that  both 

Calling  and  Hodges  had  relations  growing  up  in  whom  they  were 

naturally  interested ;  and  it  appears  from  the  correspondence,  that 

in  the  course  of  the  year  1842  Mr.  Curling  improperly  formed  a 

design  to  get  rid  of  England,  for  the  purpose  of  introducing  his 

relation  into  the  business,  which  had  been  carried  on  profitably : 

that  appears  from  the  letters  of  Curling  himself ;  and  I  think  that 

no  one  can  read  them  without  seeing,  that  he  was  (as  Mr.  Purvis 

correctly  said)  sounding  Hodges  from  time  to  time,  as  to  what  could 

be  done ;  throwing  out  insinuations  as  to  the  inactivity  of  England, 

conveying  to  him  the  suggestion  of  giving  England  one-eighth 

instead  of  two-eighths  of  the  profits,  and  warning  Hodges  to  come 

to  an  arrangement  before  saying  a  word  of  this  matter  to  England. 

A  more  unworthy  course  of  conduct,  on  the  part  of  one  partner 

towards  another,  can  hardly  be  imagined  than  that  secret  and 

underhand  dealing.    Insinuations  behind  the  back  of  England, 

propositions  to  reduce  his  interest  in  the  concern,  and  a  warning 

to  Hodges,  "  don't  tell  England  what  we  are  doing  until  we  have 

agreed,  between  ourselves,  on  the  course  we  shall  pursue."    Is  it 

not  evident  that  it  was  the  intention  of  Curling  to  get  rid  of 

England  for  the  sake  of  his  interest  in  the  concern,  and  to  do  it  by 
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England     arranging  the  means  between  himself  and  Hodges,  so  that  they 
OuBLiNo.     might  together  overbear  him  ? 

Mr.  Hodges  seems  to  have  lent  an  ear  to  this,  in  a  way  that  I 

think  can  scarcely  be  justified ;  concurring  in  this  sort  of  manoeuvre 

[  *135  ]      or  artifice,  namely,  to  propose  ^something  disagreeable  to  England, 

and  if  he  did  not  concur  in  it,  then  to  declare  that  he  took  no 

interest  in  the  concern. 

The  result,  however,  was,  that  Hodges,  in  the  absence  of  England, 
and  without  his  knowledge,  consented  to  vary  the  terms  of  the 
partnership.  England,  who  had  been  a  clerk  and  partner  with 
Curling  for  forty  years,  finding  this  improper  course  of  dealing 
introduced  into  the  partnership,  was  naturally  surprised  and  hurt ; 
he  was  induced  to  remonstrate,  and  this,  it  is  said,  amounts  to  an 
abandonment  of  all  and  every  right  he  might  have.  Curling  takes 
advantage  of  it,  and  says  I  will  have  no  further  connection  with 
you,  and  states  to  Hodges,  you  must  choose  between  me  and  England, 
for  I  will  have  nothing  more  to  do  with  England. 

Mr.  Curling  has,  no  doubt,  brought  forward  every  thing,  which, 
by  possibility,  could  be  considered  a  waiver  of  that  agreement ;  but 
I  am  quite  persuaded  that  there  is  nothing  which  could  at  any  time 
be  considered  as  a  waiver  or  abandonment  of  the  agreement. 

Thirdly,  a  great  portion  of  the  argument  has  been  employed  to 
prove,  that  the  variations  in  the  several  copies  of  the  agreement 
show,  either  that  there  was  no  original  agreement  at  all,  or  that  if 
there  was,  it  was  afterwards  falsified  and  altered  by  this  plaintiff. 
I  am  of  opinion  that  that  evidence  entirely  fails.  I  think  I  have 
seldom  witnessed  a  proceeding  in  which  it  was  attempted  to  establish 
a  malignant  fraud,  which  this,  if  true,  would  be,  by  means  of  evidence 
so  slight  and  contemptible  as  this  is,  in  every  part. 

We  have  here  the  original  document  signed  by  the  parties 
[  nse  ]  themselves,  and  the  single  circumstance  that  *creates  any  thing 
like  ambiguity  is,  that  it  appears  from  the  colour  of  the  ink,  that  a 
few  words  were  introduced  after  the  rest  of  the  paper  had  been 
written.  Those  words  certainly  appear  to  have  been  written  subse- 
quently to  the  rest  of  the  paper ;  and  from  that  I  am  asked  to  assume 
that  they  were  fraudulently  inserted,  after  the  signature  of  the 
parties  had  been  annexed.  It  is  very  difficult  indeed  to  assign  any 
reason  for  believing  that,  when  we  see  what  was  done  on  the  occa- 
sion. A  solicitor  had  been  previously  consulted,  and  after  the 
agreement  had  been  signed,  it  was  handed  to  that  solicitor  as 
instructions  for  the  deed,  and  we  have  the  draft  of  the  deed  with 
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those  few  words  inserted.    It  is  impossible,  therefore,  to  believe     Ekolakd 
that  those  few  words  were  not  inserted  when  the  draft  was  sent  to     gublino. 
the  solicitor  as  his  instructions,  and  I  think  it  is  very  hard  to 
believe,  they  must  not  have  been  inserted  at  the  time  the  agreement 
was  signed. 

The  fourth  point  is  this :  That  the  Court  cannot  continue  this 
partnership  for  the  remaining  year,  by  reason  of  the  alleged  mis- 
conduct of  Mr.  Hodges,  and  this  has  been  dwelt  upon  at  great  length, 
and  with  considerable  ingenuity. 

The  argument  is  this:  The  plaintiff  seeks  to  continue  this 
partnership;  Curling,  the  defendant,  alleges  it  ought  not  to  be 
continued,  by  reason  of  the  misconduct  of  his  co-defendant  Hodges, 
and  insists  that  the  plaintiff  must  prove  there  has  not  been  such 
misconduct,  or  otherwise  that  he  can  have  no  relief.  I  am  of 
opinion  that  the  defendant  has  no  right  to  shift  his  own  duty  upon 
the  shoulders  of  the  plaintiff.  If  Mr.  Curling  desired  to  be  relieved 
from  this  partnership,  on  the  ground  of  the  misconduct  of  Mr. 
Hodges,  be  ought  to  have  alleged  it  in  a  proper  proceeding  of  his 
own  against  Hodges.  He  cannot  *be  permitted  to  shift  the  burthen  [  *137  ] 
of  his  own  duty  upon  the  plaintiff,  and  insist  on  the  plaintiff's 
proving  that  there  has  not  been  misconduct.  How  could  the  plain- 
tiff prove  that  negative  ?  It  would  be  impossible.  I  am  of  opinion, 
that  those  circumstances  of  misconduct  alleged  in  the  answer  ought 
to  have  been  distinctly  alleged  in  a  bill  filed  by  Curling  against  both 
England  and  Hodges,  in  order  that  Hodges  might  have  been  fixed 
with  misconduct  in  the  presence  of  England. 

I  am  clearly  of  opinion,  that  the  misconduct  of  Mr.  Hodges  cannot 
be  made  available  by  Curling  otherwise  than  in  a  suit  in  which  it  is 
alleged  and  proved  as  against  England  and  Hodges ;  and  I  cannot, 
therefore,  give  to  Curling  the  relief  he  asks  on  that  account. 

I  greatly  regret  that  the  matter  has  gone  on  in  this  course.  I  think 
there  has  been  a  total  forgetfulness  of  the  nature  of  a  partnership 
agreement,  for  that  there  may  be  a  binding  agreement  remaining, 
after  there  have  been  several  variations  evidenced  either  by  writing 
or  by  conduct,  is  what  cannot  be  in  the  least  doubted.  As  to  the 
allegation  that  there  has  been  a  waiver  of  the  agreement,  either 
respecting  the  duration  of  the  partnership,  the  share  of  the  profitSi 
or  other  essentials  to  this  agreement,  I  think  there  is  nothing  of  the 
kind.  I  have  no  doubt  whatever  that  there  was  a  binding  agree- 
ment between  these  parties,  and  that  such  agreement  has  not  in 
Bubstance,  been  abandoned. 
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EKOLAin)  This  business  has  been  carried  on  for  one  year  since  the  injanction 
CitblW.  ^ab  granted,  but  under  circumstances  which  cannot  render  it  bene- 
ficial to  any  one.  This  is  a  difficulty  that  always  arises  when 
partnership  contracts  come  under  the  consideratioa  of  this  Court. 
[  •138  ]  It  is  impossible  to  make  persons  who  will  not  concur,  carry  *on  a 
business,  jointly,  for  their  own  common  advantage.  It  is  that  which 
makes  every  thing  of  this  kind  exceedingly  uncertain.  It  is  that 
which  makes  the  Court,  on  all  such  occasions,  exceedingly  anxious 
(an  anxiety,  I  believe,  that  has  been  felt  by  every  Judge  who  has 
ever  sat  in  a  court  of  equity),  that  when  these  disputes  do  arise,  the 
parties  should,  if  possible,  come  to  some  arrangement  between  them- 
selves, to  do  that  for  their  common  benefit,  which  the  Court  cannot 
do  otherwise  than  at  the  common  expense.  But  if  the  parties  insist 
on  having  a  declaration  of  their  rights,  the  Court  has,  over  and  over 
again,  entertained  the  jurisdiction,  and  must  entertain  the  jurisdic- 
tion, unless  some  one  or  two  of  several  partners  are  to  be  permitted 
to  do  just  as  they  like  with  the  partnership  rights  and  interest. 

The  question,  therefore,  upon  this  occasion,  is,  first,  whether  I 
am  to  say  that  the  plaintiff  is  entitled  to  the  benefit  of  the  agree- 
ment of  1881  or  not,  and  next  to  consider  how  I  can  do  what  is 
required,  for  the  purpose  of  preventing  those,  who  have  shown 
themselves  disposed  to  do  so,  from  depriving  the  plaintiff  of  that 
benefit.  Whether  it  would  be  useful  for  the  parties,  or  whether 
they  desire  to  go  farther,  is  quite  another  matter.  If  it  is  desired, 
I  must  first  of  all  declare,  there  was  a  binding  partnership  agree- 
ment. There  may  or  may  not,  in  the  course  of  the  last  twelve  or 
thirteen  years,  have  been  variations  in  the  agreement,  evidenced  by 
the  conduct  of  the  parties,  and  I  think,  if  it  is  required,  I  must 
direct  an  enquiry  what,  if  any,  variations  have  been  agreed  upon 
between  the  parties  ;  next,  if  desired,  I  must  refer  it  to  the  Master 
to  settle  a  partnership  deed  according  to  the  terms  of  the  agree- 
ment, having  regard  to  such  variations  as  have  been  afterwards 
made,  by  common  consent  of  all  the  parties.  It  may  be  proper  to 
vary  the  terms  of  the  injunction.  If  not  desired  to  be  varied,  I 
shall  continue  it. 
[  139  ]  With  respect  to  the  other  defendants,  it  is  stated  to  me,  that  they 

entirely  give  up  their  supposed  right  to  carry  on  this  business  in 
the  way  complained  of.  By  their  answer  they  say  that  their 
intended  partnership  was  dissolved,  and  they  desire  to  be  relieved 
from  the  matter.  The  plaintiff  was  willing  to  dismiss  the  bill  as 
against  them  without  costs,  proposing,  at  the  same  time,  that  his 
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own  costs  against  those  defendants  should  be  costs  in  the  cause.  Enolakd 
These  defendants  were  willing  to  have  the  bill  dismissed,  but  cubltmo. 
required  that  the  costs  should  be  dealt  with  as  the  Court  might 
direct,  which  could  not  be  done  until  the  matter  came  on  in  its 
regular  course.  The  consequence  was,  that  the  suit  has  been 
prosecuted  against  those  defendants  up  to  this  time.  It  appears 
that  they  had  unwarily  been  drawn  into  a  concern  from  which  they 
were  glad  to  retire.  There  is  no  wrong  imputed  to  them  from  the 
time  they  seem  to  have  been  aware  of  the  nature  of  the  suit.  The 
plaintiff  was  not  wrong  in  bringing  them  here  in  the  first  instance, 
for  they  were  engaged  in  a  course  of  proceeding  materially  violating 
his  interest.  Was  the  plaintiff  wrong  in  retaining  them  ?  He 
offered  to  dismiss  them  without  costs ;  they  did  not  accept  that, 
and  how  the  costs  could  be  arranged,  otherwise  than  at  the  hearing, 
it  is  difficult  to  imagine.  I  shall  dismiss  the  bill  as  against  them 
without  costs. 

With  respect  to  the  other  costs  of  the  suit,  I  have  really  no  doubt 
about  it.  I  think  that  Mr.  Curling  must  pay  them.  He  has  made 
the  sait  absolutely  necessary  by  his  improper  attempt  to  get  rid  of 
Mr.  England,  and  he  has,  besides,  founded  his  defence  on  prin- 
ciples so  entirely  without  proper,  just,  and  legal  foundation,  that 
this  alone  would  make  it  necessary  to  charge  him  with  the  costs  of 
this  suit  as  far  as  the  plaintiff  is  concerned. 

I  shall  give  no  costs  to  Hodges. 

Abstbact  of  Degbbe. — The  Coubt  doth  declare,  that  the  agree-  [  ho  ] 
ment  for  a  co-partnership  dated  &c.  '^is  a  binding  agreement 
between  the  parties  thereto,  and  ought  to  be  specifically  performed 
and  carried  into  execution,  and  doth  order  and  decree  the  same 
accordingly."  Befer  it  to  the  Master  to  inquire  &c.  "  whether  any 
and  what  variations  have  been  made  in  the  said  agreement,  by  and 
with  the  assent  of  the  several  parties  thereto  since  the  date  thereof." 
Let  the  Master  settle  and  approve  **  of  a  proper  deed  of  co-partner- 
ship between  the  said  parties,  in  pursuance  of  the  said  agreement, 
having  regard  to  any  variations  which  he  may  find  to  have  been 
made  in  the  said  agreement,  as  herein-before  directed,"  and  let  the 
parties  execute  it.  Continue  the  injunction  against  the  defendant 
Curling.    Liberty  to  apply. 


4K 
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In  be  WHITCOMBE  (1). 

(8  Beay.  140—144 ;  S.  C.  14  L.  J.  Ch.  19.) 

An  agreement  by  a  solicitor  to  take  a  gross  smn  from  his  client  in  lien 
of  costs  is  not  Yoid,  though  regarded  by  the  Court  with  jealousy. 

Settlement  of  a  bill  of  costs  between  a  solicitor  and  client  upon  a  speci&I 
agreement,  precludes  an  order  being  made  upon  ])etition  for  taxation :  the 
agreement  must  first  be  set  aside  by  suit,  before  the  matter  can  be 
re-opened. 

Messrs.  Whitcombb,  Helps,  &  Co.  were  concerned  as  solicitors 
for  the  six  co-heirs  of  the  late  Mr.  Wood  of  Gloucester,  in  pro- 
ceedings taken  by  them  against  the  devisees.  On  the  6th  of  April, 
1842,  one  of  the  actions  of  ejectment  being  called  on,  a  negotiation 
for  a  compromise  took  place  between  counsel.  The  devisees  offered 
the  heirs  10,000Z.  for  a  release  and  confirmation  of  the  will,  which 
was  not  accepted.  The  counsel  for  the  heirs  asked  1,000^  clear 
for  each  of  the  six  co-heirs,  and  the  payment  of  all  costs,  which 
was  refused.  The  counsel  for  the  heirs  then  strongly  urged  the 
acceptance  of  the  10,000Z.  which  the  heirs  then  present  refused, 
and  they  persisted  in  settling  on  no  other  terms  than  that  of 
receiving  1,0001.  each^clear  of  all  costs ;  whereupon,  their  counsel 
addressed  Mr.  Helps  and  said,  '^  Now,  Mr.  Helps,  the  matter  rests 
with  you,  will  you  allow  the  parties  1,000Z.  each,  and  take  the 
remainder  for  your  costs,"  to  which  he  replied,  "  I  will."  The 
compromise  for  the  sum  of  10,000Z.  was  *thereupon  accepted.  The 
settlement  was  unavoidably  delayed  until  the  12th  and  IBth  of  July, 
1842,  when  the  parties  attended  to  execute  the  necessary  deeds. 
At  this  meeting,  Greig  (one  of  the  co-heirs)  insisted  on  receiving 
his  full  one-sixth  of  the  10,000L,  he  remaining  liable  to  his  share 
of  the  costs ;  the  same  was  accordingly  paid  to  him  by  the  devisees. 
Mr.  Helps  then  offered  either  to  carry  out  the  agreement  made  at 
the  trial,  or  to  deliver  his  bills  in  the  regular  way,  but  he  furnished 
no  account  further  than  the  items  of  his  disbursements,  amounting 
to  2,9442.  After  some  discussion,  the  five  remaining  co-heirs,  in 
order  to  have  an  immediate  and  final  settlement,  agreed  to  receive 
1,0002.  each,  and  to  allow  the  solicitors  to  retain  the  remainder  for 
the  costs,  on  his  giving  a  receipt  in  full  of  all  demands.  A  full  and 
final  settlement  of  all  bills,  accounts,  and  money  transactions 
between  the  parties  was  thereupon  come  to,  and  signed,  and  which 
proceeded  on  the  basis  of  the  arrangement  originally  suggested,  that 


(1)  Such  an  ag:reement  must  now  be 
in  writing:  In  re  RuBseU^  Son,  and  Scott 
(1885)  30  Ch.  D.   114,  54  L.  J.  Ch. 


948,  62  L.  T.  794  ;  In  re  West,  King  awf 
Adams  [1892]  2  Q.  B.  102,  61  L.  J. 
Q.  B.  639. 
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the  solicitors    ^ere  to  take  tbeir  costs,  charges,  and  expenses  at        In  re 
4,000J.     The  respondents  afterwards,  in  September,  1848,  delivered 
their  bill  of  costs,  amounting  to  4,600/.  to  Mr.  Greig,  who  had  not 
concurred  in  the  arrangement. 

In  June,  1844,  the  five  heirs  presented  a  special  petition  for  the 
delivery  and  taxation  of  the  bill  of  costs. 

Mr.  Kindersley  and  Mr.  Glasse  in  support  of  the  petition  : 

First,  there  has  been  no  payment  within  the  true  intent  and 
meaning  of  the  statute  (i).  There  cannot  be  a  settlement  of  a 
solicitor's  account  which  has  never  been  made  out  or  delivered,  and 
as  to  Greig  who  is  jointly  liable,  the  account  is  still  open.  Secondly, 
if  there  has  been  a  payment,  then  the  circumstances  *of  the  case  [  •H2 1 
are  not  such  as  to  preclude  a  taxation.  A  client  who  must  be 
assumed  to  be  ignorant  of  such  matters,  agrees  to  pay  a  fixed  sum 
to  his  solicitor  for  costs,  in  a  case  too,  where  no  bill  of  costs  has 
been  delivered,  and  where  no  one  intervenes  to  protect  the  client 
from  the  influence  of  his  solicitor.  This  Court  will  not  sanction 
such  a  course  of  proceeding,  or  allow  it  to  interfere  with  the  fair 
ascertainment  of  the  amount  really  due  from  the  client. 

Mr.  Turner  and  Mr.  Chapman  Barber  for  the  respondents : 

A  payment  of  all  costs,  and  a  settlement  of  all  accounts  and 
transactions  between  the  parties,  has  been  made  upon  a  special 
agreement.  This  is  a  complete  answer  to  the  application.  An 
agreement  to  take  a  fixed  sum  for  costs,  though  it  may  be  set 
aside,  is  not  void  ;  for  in  De  Feucheres  v.  Dawes  (2)  an  action  at  law 
was  maintained  on  such  an  agreement.  While  that  agreement 
remains  in  force,  no  taxation  can  be  directed.  The  Court  cannot, 
upon  petition  and  upon  affidavit,  enter  into  the  question  of  the 
validity  of  this  agreement ;  it  can  only  be  set  aside  upon  bill  and 
legitimate  evidence,  and  in  a  proceeding  in  which  the  respondents 
might  file  a  cross  bill,  and  obtain  any  discovery  they  may  require 
from  the  petitioners. 

Mr.  Kindersley f  in  reply. 

The  Master  of  thb  Bolls  : 

In  this  case,  there  appears  to  be  evidence  of  such  a  contract 
between  the  parties  as  to  preclude  me  from  ordering  a  taxation.    I 

(1)  6  &  7  Vict.  c.  73,  B.  41.  (2)  Not  reported  [nor  has  any  sub- 

sequent report  been  found. — 0.  A.  S]« 

B.R. — VOL-  LXVin.  4 
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In  re        make  no  observation  on  the  agreement,  nor  on  the  right  of  the 
Whitoombb    p^jjjti^jjgj^a  tQ  a^^  [^  aside,  because  sitting  here  upon  petition,  I  have 
no  jurisdiction  to  set  it  aside,  and  I  must  consider  it  valid  until 
that  has  been  done. 
[  us  ]  The  petitioners  are  five  of  the  six  co-heirs  of  the  late  Mr.  Wood 

of  Gloucester,  whose  property  has  been  the  subject  of  litigation  in 
almost  every  Court.     Conceiving  they  had  a  right  to  be  established 
against  the  devisees  under  his  will,   they  entered  into  litigation 
with  them,  in   which  the  respondents  acted  as  their  solicitors. 
After  a  great  expense  had  been  incurred,  it  was  suggested  that  it 
would  be  advisable  to  effect  a  compromise.    A  sum  of  10,000/-  was 
offered,  whicli  was  refused.     Several  of  the  parties  were  desirous  of 
securing  1,0002.  each,  clear  of  costs,  and  it  seems  their  counsel 
suggested  to  Mr.  Helps,  "  The  matter  now  rests  with  you,  will  you 
allow  the  parties  1,0002.  each,  and  take  the  remainder  for  your 
costs?"  to  which  Mr.  Helps,  for  any  thing  that  appears  to  the 
contrary,  being  both  just  and  generous,  consented.     Such  was  the 
impression  on  his  mind  in  the  communication  between  him  and 
counsel.    Mr.   Helps  relied  on  his  influence  over  his  clients  to 
induce  them  to  agree  on  what  had  been  proposed.    This  was  not, 
however,  conclusive,  for  it  does  not  appear  to  have  been  considered 
that  the  parties  present,  and  certainly  not  those  absent,  should  be 
irrevocably  bound  by  the  agreement.     They  might  have  afterwards 
said  that  4,0002.  was  more  than  sufficient  to  pay  the  costs,  and  we 
require  the  balance.    When  the  parties  afterwards  met  to  complete, 
Greig,  the  most  active  party  amongst  the  heirs,  did  not  approve  of 
the  arrangement ;  he  required  the  person  acting  for  the  devisees  to 
pay  him  the  full  one-sixth  of  the  10,0002.,  and  he  obtained  payment 
otherwise  than  through  Helps.     The  other  parties  met  together, 
and  a  discussion  went  on  a  considerable  time  as  to  the  settlement. 
Now  with  respect  to  the  five  petitioners,  Helps  had,  in  his  hands,  ft 
sum  of  1,6662.   belonging  to  each.     Ultimately,  each  agreed  to 
receive  and  received  1,0002.,  each  took  from  Helps  a  receipt  in  fall 
[  •144  ]      of  all  demands  for  law  charges,  and  ^thereby  extinguished  all  claim 
and  demand  on  the  part  of  their  solicitors. 

I  think  that  this  receipt  and  these  circumstances,  while  they 
stand,  show  such  an  agreement,  that  I,  under  the  jurisdiction  I  am 
now  exercising,  have  no  authority  to  order  a  taxation. 

I  must  remark  on  the  great  danger  which  solicitors  incur  when 
they  enter  into  such  arrangements  with  their  clients.  An  agreement 
like  this  between  a  solicitor  and  client  for  taking  a  fixed  sum  in 
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satisfaction  of  all  demands  for  costs,  is  an  agreement  which  may  be        in  re 

\^HIT0OMBE. 

perfectly  good ;  but  this  Court,  for  the  protection  of  parties,  looks 
at  every  transaction  of  this  kind  with  great  suspicion.  The  matter 
may  turn  out  to  be  perfectly  fair  and  right,  still  it  exposes  the 
conduct  of  the  solicitor  to  suspicion,  and  naturally  awakens  the 
vigilance  and  jealousy  of  this  Court,  seeing  that  one  party  has  all 
the  knov?ledge,  and  the  other  is  in  ignorance.  But  it  is  not  because 
the  transaction  may  be  opened  that,  therefore,  it  is  to  be  considered 
as  open  upon  an  occasion  on  which  the  Court  is  exercising  a 
jurisdiction,  in  which  it  cannot  set  aside  the  transaction. 

The  prayer  of  this  petition  must  be  refused,  but  without  costs,  as 
the  solicitor  has  not  acted  with  proper  prudence. 


YOUNG  V.   GUY(l).  im. 

(8  Beav.  147—150.)  JuHe24,  27. 

A.  authorised  his  solicitor  to  borrow  700/.  from  B.  to  pay  off  a  mortgage,     i2o//«  Cifurt, 
and  for  that  purpose,  executed  a  bond  and  a  transfer  of  the  mortgage.  Lord 

The  solicitor,  who  had  in  his  hands  700/.  belonging  to  B.,  handed  over  to     Lanodalb, 
him  the  bond,  in  which  it  was  stated  that  it  was  intended  as  a  collateral  * 

security.     The  solicitor  retained  the  transfer,  which  was  never  executed  by         ^        ^ 
the  mortgagee,  and  afterwards  absconded  without  having  paid  off  the 
mortgage.     The  Court  relieved  A.  from  the  bond. 

A  party  recovered  payment  at  law,  but,  on  equitable  grounds,  re-payment 
was  decreed :  Held,  that  the  plaintiff  was  also  entitled  to  interest  on  the 
amount  recovered  from  the  time  of  its  payment. 

The  question  was,  which  of  two  parties  was  to  suffer  by  the  fraud 
of  their  common  solicitor. 

In  1889,  Mr.  Bumsey  was  concerned  as  solicitor  both  for  the 
plaintiff  Mr.  Young  and  the  defendant  Guy.  He  had  in  his  hands 
a  sum  of  TOOL  belonging  to  Guy,  for  which  he  was  personally 
liable. 

Applications  having  been  made  for  the  700Z.,  Bumsey  deposited 
with  Guy  a  parcel  of  deeds,  stated  to  belong  to  an  estate  of  Sir  W. 
Young,  called  Bisborough,  as  a  temporary  security ;  the  defendant 
never  opened  the  parcel,  but  retained  it  in  his  possession  until  the 
10th  of  February,  1841,  when  it  was  redelivered  to  Bumsey. 

In  the  same  year  1889,  the  plaintiff  was  possessed  of  an  estate 
called  the  Badnage  estate,  subject  to  a  mortgage  to  Eeles  for  700L 
Bumsey  represented  to  the  plaintiff,  contrary  to  the  fact,  that  Eeles 
had  demanded  payment  of  the  mortgage,  and  he  proposed  to  get 

(1]  Hx  relatione* 

4 — 2 
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TouNo       the  700Z.  advanced  by  tbe  defendant  upon  a  transfer  of  Eeles' 
Out.        mortgage,  and  which  the  plaintiff  authorised  him  to  do. 

On  the  29th  of  August,  1889,  Rumsey  accordingly  sent  to  the 
defendant  the  particulars  of  the  Badnage  estate  offered  as  a  security, 
and  enclosed  a  letter  written  by  the  plaintiff  to  Bumsey,  stating, 
[  *148  ]  that  he  should  feel  ^obliged  by  his  borrowing  for  him  from  the 
defendant,  on  mortgage  of  the  Badnage  estate,  the  sum  of  800/., 
for  which  he  would  execute  a  mortgage  and  bond  as  soon  as  they 
were  ready. 

On  the  11th  of  October,  1889,  the  plaintiff  and  Bumsey  executed 
a  joint  and  several  bond,  whereby  they  became  jointly  and  severally 
bound  to  the  defendant,  conditioned  for  the  payment  on  the  17th 
of  April,  1840,  of  700Z.  and  interest,  stated  to  be  the  same  sum  as 
was  mentioned  and  intended  to  be  secured  by  an  indenture  of  even 
date,  made  between  Eeles  of  the  first  part,  the  plaintiff  of  the  second 
part,  and  the  defendant  of  the  third  part.  This  bond  was  some 
time  in  October,  1889,  delivered  over  by  Bumsey  to  the  defendant. 

The  deed  of  transfer  was  also  executed  by  the  plaintiff  alone,  and 
not  by  Eeles,  no  receipt  of  the  consideration  money  was  indorsed 
thereon,  and  it  was  retained  by  Bumsey  down  to  his  bankruptcy  in 
1841.  Bumsey  stated  that  a  difficulty  existed  in  paying  off  Eeles 
without  six  months'  notice,  and  matters  so  rested.  Bumsey  paid 
to  the  defendant  interest  on  the  7001.  down  to  the  month  of 
January,  1841.  On  the  10th  of  February,  1841,  Bumsey  obtained 
the  redelivery  by  Guy  of  the  Bisborough  deeds,  upon  giving  his 
cheque  for  700Z.,  which  was  held  back  for  some  time,  but  being 
presented  on  the  11th  of  April,  1841,  it  was  found  that  he  had  no 
assets  at  his  bankers.  Bumsey  absconded  on  the  12th  of  April, 
1841,  and  it  was  then  discovered  that  a  fraud  had  been  practised 
by  him  on  both  parties.  The  money  had  never  been  advanced  to 
the  plaintiff,  no  communication  had  taken  place  with  Eeles  on  the 
subject  of  paying  him  off,  and  the  intended  security  to  the  defendant 
had  never  been  completed.  The  defendant,  however,  being  entitled 
[  •149  ]  at  law  by  virtue  of  the  *bond,  commenced  an  action,  and  recovered 
payment  of  729Z.  on  the  29th  of  July,  1841. 
*  The  object  of  the  suit  was  to  recover  back  the  amount. 

Mr.  Tinney  and  Mr.  Rovndell  Palmer  for  the  plaintiff. 

Mr.  Turner  and  Mr.  Goodeve  for  the  defendant 

Mr.  Allnutt  for  the  assignees. 
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Vandaleur  v.  Blagrave  (i),  Todd  v.  Reid  (2),  BarUett  v.  Pent- 
land  (3),  RmseU  v.  Bangley  (4),  Barker  v.  Greenwood  (6)  were 
cited. 
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The  Mabtbb  of  the  Bolls,  in  substance,  said,  that  it  was 
unfortunate  to  have  to  determine  which  of  two  innocent  persons 
was  to  suffer  from  the  misconduct  of  their  solicitor. 

That  the  bond,  in  this  case,  stated,  in  a  parenthesis,  that  the 
TOOL  thereby  secured  was  the  same  as  that  mentioned  in  the 
transfer  of  Eeles'  mortgage  security ;  and  that  therefore  the  parties 
knew  that  the  bond  was  merely  a  collateral  security,  and  that  the 
authority  was  to  raise  money  to  pay  off  the  mortgage,  and  not  to 
raise  money  on  the  bond  only,  unconnected  with  the  other  security; 
that  parties  thus  dealing  with  an  agent  were  bound  to  satisfy 
themselves  of  his  right  to  deviate  from  the  limited  authority. 
That  the  mere  possession  of  the  bond  was  not  sufficient  to  give 
Guy  a  title  to  the  money,  and  here  the  case  was  much  stronger, 
for  no  money  was  ever  paid  for  the  bond,  and  the  only  considera- 
tion given  was  a  debt  due  from  Bumsey  to  Guy,  payment  of  which 
he  could  not  obtain. 

Again,  the  Bisborough  deeds  were  delivered  to  Guy  in  February, 
1839,  and  were  not  redelivered  until  1841,  when  Bumsey  obtained 
them  upon  his  giving  a  draft  on  his  bankers.  If,  therefore,  that 
transaction  were  proper,  the  delivery  of  the  bond  was  improper. 

That  the  prayer  of  the  bill  must  be  granted,  and  the  defendant 
must  repay  the  7291.  with  interest  on  the  700Z.  from  the  29th  of 
July,  1841,  and  also  the  costs  of  the  suit. 


[150] 


Note.— See  Young  v.  White,  64  B.  B.  185  (7  Beavan,  606). 


Ex  PARTE  JOLLIPPE. 

(8  Beav.  168—176;  8.  0. 14  L.  J.  Oh.  134;  10  Jur.  813.) 

A  sum  of  stock  was  standing  in  the  name  of  a  testatrix,  which  her 
execnton  overlooked,  and  the  dividends  remaining  unclaimed,  the  stock 
was  transferred  to  the  National  Debt  Commissioners.  Afterwards,  one 
Sanders  procured  a  probate  in  the  name  of  T.  Hunt,  of  a  forged  will  of  the 
testatrix,  and  obtained  a  transfer :  Held,  that  the  probate  did  not  authorise 


(1)  63  B.  E.  180  (6  Beav.  565). 

(2)4B.&Ald.210. 

(3)  W  K.  E.  560  (10  B.  &  C.  760). 


(4)  Stated  34  B.  B.  566,  567  (4  B.  & 
Aid.  395). 

(5)  47  B.  B.  431  (2  Y.  &  C.  414). 


1844. 
Nov.  9. 

1846. 
Jan,  11. 

RolU  Court. 

Loid 

Lamodalb, 

M.B. 

[168] 
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Ez  parte  tho  traoBfer  to  Sanders,  and  that  a  party  giving  faith  to  the  probate  Ta^ 

JoLLiFFB.  bound  to  Bee  that  the  person  claiming  under  it  was  a  real  T.  Hunt. 

Under  the  above  ciroumstanoes,  a  transfer  from  the  aggregate  fund  in 
the  name  of  the  CommiBsionerB  was  ordered  to  be  made  to  the  real  executor. 
Costs  out  of  the  fund. 

The  petitioners  in  this  case  were  the  two  sorviving  executors  of 
Mary  Hunt,  late  of  Queen's  Square,  Bristol,  who  died  on  the  4th  of 
October,  1806,  having  made  a  will  dated  the  22nd  of  August,  1797, 
and  two  codicils  dated  respectively  the  24th  of  January,  1808,  and 
27th  of  March,  1804,  which  were  duly  proved  by  the  petitioners 
and  William  Burgess,  since  deceased. 

Mary  Hunt,  at  the  time  of  her  death,  was  entitled  to  three  sums 
of  stock,  viz.,  the  sum  of  836L  9«.  5(2.  Navy  5  per  cent.  Annuities, 
the  sum  of  1,210Z.  Consolidated  8  per  cent.  Annuities,  and  the  sum 
of  8,466Z.  Ss.  id.  8/.  per  cent.  Seduced  Annuities. 

The  executors  procured  the  two  sums  of  8862.  98.  5d.  Navy  5  per 
cent.  Annuities,  and  8,466Z.  Ss.  9d.  8  per  cent.  Reduced  Annuities, 
to  be  transferred  into  their  own  names ;  but  the  petitioners  stated, 
that,  although  the  sum  of  1,2102.  Consolidated  8  per  cent.  Annuities 
was,  in  fact,  standing  in  the  name  of  Mary  Hunt  at  the  time  of  her 
death,  her  executors  were  not  aware  of  it.  It  now  appeared,  that 
the  dividends  of  the  same  stock  were,  from  the  time  of  her  death 
until  the  year  1880,  received  under  a  power  of  attorney  which  Mary 
Hunt  had  executed  to  the  partners  in  the  firm  of  Prescott,  Grote  k 
Co.  in  London,  who,  from  time  to  time,  remitted  the  dividends  when 
received  to  Messrs.  Tyndal,  Elton  &  Co.,  or  their  successors  in 
[  *169  ]  business,  as  they  *had  been  accustomed  to  do  in  the  lifetime  of 
Mary  Hunt.  Messrs.  Tyndal,  Elton  &  Co.,  and  Baillie,  Ames  &  Co. 
their  successors,  received  such  dividends,  but  gave  no  notice  thereof 
to  the  executors  of  Mary  Hunt.  In  the  year  1880,  the  only  survivor 
of  the  persons  named  in  the  power  of  attorney  died,  the  dividends 
of  the  1,210{.  Consolidated  8  per  cent.  Annuities  were  no  longer 
received,  and  on  the  5th  day  of  January,  in  the  year  1840,  no  claim 
having  been  made  for  dividends  subsequent  to  the  6th  of  January, 
1880,  the  sum  of  stock  was  transferred  to  the  account  of  the  Com- 
missioners for  the  Reduction  of  the  National  Debt,  by  the  Chief 
Accountant  of  the  Governor  and  Company  of  the  Bank  of  England. 
The  surviving  executors  having  afterwards  discovered  the  facts  in 
the  month  of  June  last,  requested  the  Bank  of  England  to  retransfer 
the  same  stock  to  them,  when  they  were  informed,  that  the  same 
had,  some  time  before,  {i.e.  on  the  81st  day  of  May,  1842),  been 
transferred,  or  as  was  said,  retransferred  to  Thomas  Hunt,  as  the 
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execator  of  Mary  Hunt,  and  that  the  arrears  of  dividends  had  Ex  parte 
been  paid  to  him  on  the  next  following  day.  A  retransfer  to  the  ollipfe. 
petitioners  was,  under  these  circumstances,  refused  by  the  Bank  of 
England,  and  thereupon,  this  petition  was  presented,  praying  that 
the  Commissioners  for  the  Reduction  of  the  National  Debt  might 
be  ordered  to  transfer  the  same  stock  to  the  petitioners,  and  to  pay 
to  the  petitioners  the  amount  of  dividends  accrued  due  thereon 
since  the  5th  of  January,  1830. 

Upon  the  evidence  it  appeared,  clearly,  that  the  stock  in  question 
was  really  the  property  of  Mary  Hunt,  of  Queen's  Square,  Bristol, 
the  testatrix  of  the  petitioners,  at  the  time  of  her  death.  That  the 
petitioners,  as  her  legal  personal  representatives,  were  entitled  to 
*have  the  same  transferred,  and  might,  on  application,  have  had  [  *170  ] 
the  same  transferred  into  their  names,  not  only  at  any  time  before 
the  5th  day  of  January,  1840,  when  the  stock  was  transferred  to 
the  account  of  the  Commissioners  for  the  Reduction  of  the  National 
Debt,  but  at  any  time  before  the  transfer  or  alleged  retransfer  to 
Thomas  Hunt. 

It  farther  appeared,  that  some  time  in  the  year  1842,  a  paper 
writing,  purporting  to  be  the  will  of  Mary  Hunt,  in  the  writing 
described  as  Mary  Hunt,  widow,  formerly  of  Bristol,  afterwards  of 
Bath,  but  now  of  Spring  Street,  London,  was  forged,  and  repre- 
sented to  be  the  will  of  Mary  Hunt  to  whom  the  stock  in  question 
had  belonged,  and  it  was,  in  such  forged  and  pretended  will,  which 
purported  to  bear  date  the  14th  of  December,  1829,  recited,  that 
the  pretended  testatrix  was  possessed  of  about  1,210Z.  in  the  8  per 
cent.  Consolidated  Annuities  in  the  Bank  of  England,  and  the  same 
stock  was,  in  such  pretended  will,  purported  to  be  bequeathed  to 
Thomas  Hunt,  who  was  named  as  executor  in  the  same  pretended 
wfll. 

It  appeared  further,  that  one  William  Sanders,  by  fraud  and 
perjury,  and  representing  himself  to  be  Thomas  Hunt,  procured 
probate  of  the  forged  will  to  be  granted  to  him  in  the  name  of 
Thomas  Hunt,  and  afterwards,  under  authority  of  the  probate,  and 
still  falsely  representing  himself  to  be  Thomas  Hunt,  procured  the 
1,2102.  Consolidated  SI.  per  cent.  Annuities  to  be  transferred  to  him 
and  the  dividends  accrued  to  be  paid  to  him. 

The  petitioners  relied  on  the  56  Geo.  III.  c.  60,  for  a  retransfer 
of  the  fund  and  the  dividends  since  1880. 

By  this  Act,  public  stock,  whereof  the  dividends  have  remained       [  I7i  j 
nnelaimed   for  ten  years,  is  to  be   transferred   to  the  National 
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Ex  parte  Debt  CommiBsioners  (i).  The  dividends  of  such  stock  are  to  be 
invested,  and  held  for  the  public,  subject  to  the  claims  of  the 
parties  entitled  (2).  The  Bank  if  satisfied,  or  otherwise  the  Court 
of  Chancery,  may  order  a  retransfer  to  any  person  who  shall  show 
his  right  and  title  thereto  (3).  The  Act  then  indemnifies  the  Bank 
in  respect  of  any  transfer  from  the  account  of  the  Commissioners ; 
and  provides,  that  in  case  any  such  stock  shall,  after  the  transfer, 
be  claimed  by  any  other  person,  the  Bank  shall  not  be  answerable, 
''  but  such  new  or  other  claimant  shall  have  his  recourse  against 
the  person  to  whom  such  transfer,  &c.  shall  have  been  made  "  (4). 
And  it  lastly  provides,  that  if  such  new  claimant  shall  have  estab- 
lished his  right  to  such  stock  erroneously  transferred,  and  shall  not 
be  able  to  obtain  the  transfer  from  such  first  claimant,  then,  this 
Court  is  authorised  to  order  the  Commissioners  to  transfer  to  such 
new  claimant,  such  sums  in  stock ;  which  transfer  is  to  be  made 
**  from  stock  transferred  into  the  names  of  the  said  Commissioners 
under  or  by  virtue  of  this  Act "  (6). 

Mr.  Kindersley  and  Mr.  Hetherington,  in  support  of  the 
petition,  contended,  that  the  evidence  clearly  showed  that  the 
stock  belonged  to  the  petitioners,  and  had  been  wrongfully  trans- 
ferred, and  that  it  was  evident  that  they  could  not  obtain  a 
retransfer  from  Sanders,  who  was  a  transported  felon ;  that  con- 
sequently, under  the  seventh  section  of  the  Act  they  were  entitled 
to  have  the  amount  made  good  out  of  the  common  fund  standing 
in  the  name  of  the  Commissioners  for  the  Reduction  of  the 
National  Debt. 

[  172  ]  Mr.  Tvnss  and  Mr.  Wray^  contra,  admitted  thai;  the  petitioners 

could  not  obtain  a  retransfer  from  Sanders,  and  argued  that  the 
construction  of  the  Act  was  this:  that  the  Commissioners  were 
only  liable  to  indemnify  a  claimant  out  of  the  aggregate  fund,  in 
those  cases  in  which  the  Bank  would  be  liable,  in  case  the  fund  had 
not  been  by  them  transferred  to  the  Commissioners,  but  directly  to 
a  party  claiming  under  a  fraudulent  probate.  That  if  that  were  so, 
no  claim  could  be  sustained  under  circumstances  like  the  present, 
where  the  transfer  had  been  made  to  a  party  armed  with  the  probate 
issuing  out  of  a  competent  Court,  the  authority  of  which  could  not 
be  resisted.    Thus  in  Allen  v.  Dundas  (6)  it  was  held,  that  payment 

(1)  Sect.  2.  (4)  Sect.  6. 

(2)  Sect.  4.  (6)  Sect  7. 

(3)  Sect.  5.  (6)  1  E.  B.  666  (3  T.  R  125). 
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of  money  to  an  executor  who  had  obtained  probate  of  a  forged  will,      Ex  parte 

was  a  discharge  to  the  debtor  of  the  intestate,  notwithstanding  the 

probate  was  afterwards  declared  null,  and  administration  granted 

to  the  intestate's  next  of  kin,  and  that  a  probate,  as  long  as  it 

remains  unrepealed,  cannot  be  impeached  in  the  temporal  Courts. 

In  Digby  v.  Wray  (i),  the  Coubt  said,  "If  a  debtor  pay  money,  on 

a  jadgment  and  execution,  to  one  who  is  executor  de  facto,  having 

a  probate  under  the  seal  of  a  Prerogative  Court,  he  shall  never  be 

forced  to  pay  it  again."    Again  in  WooUey  v.  Clark  (2),  a  case  where 

A.  took  out  administration  under  a  will  by  which  he  was  appointed 

eiecator,  there  being  a  subsequent  will,  Best,  J.  said,  "  Here  the 

first  probate  was  irregularly  obtained.     The  party  who  obtained 

that  probate,  therefore,  was  not  justified  in  selling  the  goods ;  but 

a  creditor,  who  paid  him  a  debt  while  the  letters  of  administration 

were  unrepealed,  would  be  protected." 

Secondly,  the  petitioners,  by  reason  of  their  laches  and  negli-       [  173  ] 
gence,  have  caused  the  loss,  and  have  disentitled  themselves  to  any 
remedy  under  the  statute.    Thirdly,  they  must  pay  the  costs  of  all 
parties  of  the  application. 

Mr.  Kindersley,  in  reply,  admitted,  that  in  the  absence  of 
special  circumstances,  the  costs  were  payable  out  of  the  fund 
recovered.  He  argued  that  the  Ecclesiastical  Court  had  no  juris- 
diction or  power  to  grant  a  second  probate,  of  the  estate  of  the 
same  party,  until  the  first  had  been  recalled.  That  here,  the 
second  probate  was  to  a  di£ferent  person,  namely,  to  Mary  Hunt, 
of  Spring  Street,  London,  and  gave  authority  only  to  Thomas 
Hmit,  and  that  therefore,  it  could  not  justify  a  transfer  to  William 
Sanders. 

As  to  the  alleged  laches,  he  argued  that  the  delay  was  quite 
accidental,  and  arose  through  no  negligence,  besides  which,  there 
was  nothing  in  the  Act  to  destroy  the  petitioners'  right. 

The  Masteb  of  the  Bolls  :  1345^ 

Under  the  circumstances  which  plainly  appear,  I  cannot  do  '^^*'  ^^' 
otherwise,  than  consider  this  as  a  case  in  which  the  Governor  and 
Company  of  the  Bank  of  England  have  made  an  erroneous  transfer 
and  payment,  and  that  the  petitioners,  as  new  claimants  within  the 
meaning  of  the  Act  (s),  have  established  their  right  to  the  stock 
and  dividends  in  question,  and  also  as  a  case,  in  which  the 

(1)  3  Bac  Ab.  Ezors.  13.  (3)  66  Geo.  HI.  c.  60. 

(2)  24  E.  E.  546  (5  B.  &  Aid.  744). 
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Ex  parte      petitioners  are  not  able  to  obtain  transfer  and  payment  from  the 
first  claimant,  to  whom  the  stock  and  dividends  were  erroneously 

[  ^174  ]  transferred  and  paid,  *and  the  question  is,  whether  the  petitioners 
are  entitled  to  the  relief  they  ask  under  the  seventh  section  of 
the  Act. 

It  was  suggested,  that  the  Act  does  not  intend,  that  the  Commis- 
sioners are  to  make  good  the  loss  in  all  cases  in  which  the  Bank  of 
England  may  have  been  deceived.  There  are,  it  is  said,  cases,  in 
which  the  Bank  of  England,  before  a  transfer  to  the  account  of  the 
Commissioners  for  the  Reduction  of  the  National  Debt,  by  fraud 
and  deception,  have  been  induced  to  make  an  erroneous  transfer 
from  the  name  of  a  party  without  being  personally  responsible,  as 
in  the  case  of  a  person  appearing  by  probate  to  be  legal  personal 
representative  of  such  party,  and  in  such  a  case,  it  is  argued,  that 
the  Commissioners  are  not  liable  to  make  good  the  loss  after  a 
transfer  has  been  made  to  them,  and  the  cases  of  Allen  v.  Ihmdas  (i), 
and  Digby  v.  Wray  (2)  were  cited,  for  the  purpose  of  showing  what 
may  be  done  in  the  cases  of  persons  appearing  by  probate  to  be 
executors,  though  not  justly  entitled  to  be  so.  It  is  not,  I  think, 
necessary,  in  this  case,  to  consider  whether  the  Commissioners, 
after  transfer  to  them,  would  have  been  entitled  to  a  defence,  which 
might  have  been  available  to  the  Bank  of  England  before  such 
transfer.  Whatever  authority  there  might  have  been  to  transfer 
to  Thomas  Hunt,  if  a  real  person  named  in  a  pretended  will  of 
which  probate  had  been  granted  to  him,  there  was  no  authority  to 
consider  William  Sanders,  pretending  to  be  Thomas  Hunt,  as  the 
person  to  whom  the  probate  was  granted.  The  fraud  and  decep- 
tion practised  on  the  Court  of  Probate,  could  not  give  to  William 
Sanders  the  right  to  be  treated  as  Thomas  Hunt  anywhere  else,  and 
[  •ITS  ]  could  not  entitle  any  third  party  to  deal  *with  him  as  if  he  were 
Thomas  Hunt  to  whom  the  probate  was  granted. 

To  say  nothing  of  the  want  of  identity  between  Mary  Hunt,  of 
Bristol,  who  died  in  1806,  and  Mary  Hunt,  formerly  of  Bristol, 
afterwards  of  Bath,  and  now  of  Spring  Street,  London,  and  who 
died  in  1829,  the  probate  was  granted  to  Thomas  Hunt,  and  could 
authorise  payment  to  Thomas  Hunt  alone ;  and  although  William 
Sanders,  by  fraud,  prevailed  upon  the  Court  of  Probate  to  treat 
him  as  Thomas  Hunt,  I  do  not  think  that  it  was  the  less  incumbent 
on  any  party  giving  faith  to  the  probate,  to  see  that  the  person 
claiming  under  it  was  a  real  Thomas  Hunt. 

(1)  1  B.  B.  666  (3  T.  R.  125).  (2)  3  Bac.  Abr.  51. 
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It  is  then  suggested,  that  there  has  been  so  much  ladies,  on  the 
part  of  the  petitioners,  that  they  ought  to  have  no  relief. 

It  most  be  admitted,  that  in  this  case,  as  indeed  in  almost  every 

case  of  relief  sought  under  the  Act,  there  has  been  considerable 

laches.     It  is  very  probable,  that  by  a  more  diligent  search  among 

the  papers  of  the  deceased,  soon  after  her  death,  or  a  more  diligent 

enquiry  as  to  the  receipts  of  her  agents  the  bankers  at  Bristol,  or 

as  to  the  stock  standing  in  the  name  of  the  testatrix  at  the  time 

when  the  transfer  of  the  other  funds  was  required,  the  existence  of 

the  stock  in  question  might  have  been  discovered  at  an  earlier 

period.    The  mode  in  which  the  Bristol  bankers  kept  their  accounts 

relating  to  the  testatrix's  stock  and  dividends,  was  well  calculated 

to  mislead  themselves,   and  the    information  they  gave  to  the 

executors,  gave  them  no  reason  to  suppose,  that  the  testatrix 

was  possessed  of  the  stock  in  question,  and  their  seeming  neglect 

is  thus,  in  some  measure,  accounted  for.    But  the  statute  does 

not  provide,  that  *per8ons  who  have  clearly  made  out  their  title, 

shall  forfeit  that  right,  by  reason  of  any  past  laches ;  and  whatever 

may  be  the  inconvenience,  and  it  is  alleged' that  eventually  some 

inconvenience  may  arise,  from  ordering  the  Commissioners  to  make 

a  transfer  and  payment  from  other  stock  and  dividends  in  their 

hands,  under  the  Act,  it  is  clearly  directed  that  such  transfer  and 

payment  may  be  ordered  to  be  made. 

I  am  of  opinion  that  the  petitioners  are  entitled  to  the  order 
they  pray,  except  as  to  the  costs,  the  whole  of  which  must  be  paid 
out  of  the  fund  recovered. 


Ex  parte 

JOLLIFFE. 


[  •176  ] 


BOUENE  V.  MOLE. 

(8  Beay.  177—178.) 

Two  trustees  were  authorised  to  invest  trust  money  in  their  names  "  on 
good  security,"  one  trustee  improperiy  invested  1,600/.  on  mortgage  of 
leaseholds,  in  his  own  name,  the  other  had  declined  to  act  any  longer. 
The  security  realized  215/.  only.  The  acting  trustee  was,  on  motion» 
ordered  to  pay  the  difference  into  Court. 

Thb  trusts  of  a  sum  of  money  were,  to  invest  it  on  good  security 
at  mterest  in  the  names  of  the  trustees,  of  whom  there  were  two 
surviving.  The  defendant  Mole,  one  of  the  trustees,  alone  received 
a  sum  of  1,500{.,  part  of  the  trust  funds,  and  he  invested  it,  in 
his  own  name,  on  a  mortgage  of  leasehold  property,  of  which  he 
was  the  lessor.  He  had  let  the  property  to  one  Cooke,  who  was 
bonnd  by  covenant  to  lay  out  1,5001.  on  it,  and  he  lent  the  money 


1845. 
Jan,  11. 

BolU  Gmrt. 

Loid 

Lanodalk, 

M.R. 

[177] 
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Bourns  in  order  that  it  might  be  bo  laid  out.  Cooke  afterwards  became 
Mole-  insolvent,  and  the  property  proved  to  be  of  insufiScient  value.  A 
motion  having  been  made  upon  the  answer,  in  1843,  to  pay  the 
amount  into  Court,  it  was  referred  to  the  Master,  to  enquire 
whether  any  and  what  proceedings  should  be  taken  to  call  in  the 
1,6001.  In  consequence  of  this  reference,  the  property  was  sold, 
and  produced  2162.  only. 

Mr.  Roupell  and  Mr.  Rogers  now  moved  that  the  defendant 
might  pay  the  difference,  namely,  1,2852.,  into  Court.  They  cited 
WyaUY.Sharratt{\). 

Mr.  Turner  and  Mr.  Cockerell,  contra: 

The  defendant  invested  the  money  according  to  the  trusts  of  the 
deed,  the  other  trustee  had  given  notice  that  he  would  no  longer 
act.  This  is  not  so  clear  a  breach  of  trust  that  the  Court  will,  on 
motion,  so  determine  it  and  order  the  money  into  Court.  It  is 
a  question  to  be  decided  at  the  hearing.  We  have  an  affidavit 
[  •178  ]  ♦showing  that  the  property  was  an  adequate  security  at  the  time 
of  the  investment. 

The  Mastbb  of  thb  Bolls: 

The  affidavit  cannot  be  used  on  the  question  of  right,  but 
merely  on  the  question  of  indulgence.  You  admit  this  to  be 
trust  money,  it  is  for  the  defendant  to  show  that  it  was  properly 
disposed  of. 

Mr.  RoupeU,  in  reply. 

The  Master  of  the  Bolls  : 

The  question  is,  whether  the  plaintiff  is  now  to  have  the  security 
of  the  money  being  brought  into  Court.  Without  determining  any 
question  as  to  the  breach  of  trust,  or  giving  any  opinion,  on  what 
will  ultimately  be  done,  I  think  this  money  must  be  paid  into 
Court. 

There  were  two  trustees  of  a  fund,  of  which  1,6002.  was  in  the 
hands  of  one  trustee,  the  other  trustee  had  given  notice  that  he 
would  no  longer  act.  Whereupon  the  sum  is  invested  in  the  name 
of  one  on  mortgage  of  leaseholds.  When  the  motion  was  formerly 
made  to  pay  this  sum  into  Court,  an  opportunity  was  given  to 
realize  the  mortgage.  I  can  have  no  doubt  this  was  done  by  way 
(1)  52  E.  B.  201  (3  Beav.  498), 


[193] 
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of  indulgence  to  the  defendant.    The  property  has  produced  215Z.      Boubks 
only.     The  defence  is,  that  the  defendant  had  a  right  so  to  invest       Mole. 
this  money ;  but  am  I,  on  this  occasion,  to  determine  the  point  in 
favour  of  the  defendant,  and  run  the  risk  of  losing  the  money. 
I  think  not.     The  money  must  be  brought  into  Court  without 
prejudice. 

PHILIPPS  V.  PHILIPPS  (1).  iw*. 

Nov.  13, 14. 
(8  Beav.  193—198.) 

A  testator  devieed  his  real  estates  to  trustees  in  fee,  on  trust,  "  out  of  the  Court. 

rents,  issues,  and  profits,"  to  pay  certain  life  annuities,  and  by  sale  or     ^     ^'^ 
mortgage  to  raise  money  for  payment  of  his  debts,  &c.,  and  then  to  settle  j^^j^     ' 

the  estates,  to  the  use  that  the  annuitants  should  receive  their  annuities 
out  of  the  same  premises  with  powers  of  distress  and  entry,  and  subject 
thereto,  to  one  for  life,  with  remainder  oyer :  Held,  that  the  annuitants 
were  not  entitled  to  be  paid  the  arrears  out  of  the  corpus,  though  the  rents 
were  insufficient  to  keep  down  all  the  incumbrances. 

Ths  testator  John  E.  P.  Langhame,  by  his  will  dated  in  1816, 
devised  his  real  estate  to  trustees  and  their  heirs,  upon  trust,  '*  by, 
with,  and  out  of  the  rents,  issues,  and  profits  of  the  said  premises, 
to  pay  or  cause  to  be  paid  unto  the  several  persons  next  therein- 
after mentioned,  the  several  annuities  or  rent  charges  thereinafter 
mentioned,"  until  the  sale,  mortgage,  &c.  thereinafter  directed, 
should  be  completed,  in  case  the  same  several  persons  should 
respectively  so  long  live.  He  then  proceeded  to  give  a  number  of 
life  annuities,  payable  half-yearly. 

And  he  declared,  that  his  trustees  should,  by  sale  or  mortgage 
of  the  same  lands  &c.  "  or  by,  with,  and  out  of  the  rents,  issues, 
and  profits  to  arise  therefrom  in  the  meantime,  after  payment  of 
the  said  annuities,"  &c.,  raise  sufficient  money  to  repurchase  all 
redeemable  annuities,  and  pay  off  all  mortgages  charged  on  his 
real  estate,  and  also  the  amount  of  the  deficiency  of  his  personal 
estate  to  pay  his  debts  and  leg^ies,  and  subject  thereto,  should 
settle  the  estates,  to  the  use  that  the  annuitants  should  receive 
their  annuities  "  out  of  the  same  premises,"  which  annuities  were 
to  be  paid  out  of  and  be  charged  upon  the  settled  estates  and  to  be 
paid  half  yearly  "  with  powers  of  distress  and  entry  upon,  and 
perception  of  the  rents  and  profits  of  the  said  premises  charged 
with  the  same,  to  be  limited  and  reserved  to  the  several  annuitants 
in  the  said  estates  and  premises  so  to  be  charged." 

(I)  See  the  cases  upon  this  point  referred  to  in  the  note  to  Cupit  v.  Jackson  in 
28  R.  B.  p.  73o.— O.  A-  S. 
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PHiLippfl         Subject  thereto,  the  estates  were  to  be  settled  on  certain  persons, 

Phil'ipps.     whose  interest  had  ceased,  and  subject  thereto,  on  the  plaintiff  for 

[  194  ]       life,  with  remainder  to  trustees  to  preserve  contingent  remainders, 

with  remainder  to  the  defendant  Godwin  Philipps,  his  eldest  son 

in  tail. 

The  testator  died  in  1819,  and  a  suit  was  instituted  in  1820  for 
the  administration  of  his  estate. 

The  annuities  were  allowed  to  fall  into  arrear,  and,  upon  a 
reference  to  the  Master,  he  found,  *'  that  numerous  applications 
had  been  made  by  the  several  annuitants  to  the  plaintiff,  for 
payment  of  their  respective  annuities,  and  although  the  plaintiff 
had  frequently  promised  to  pay  the  same,  yet  he  had  never  fulfilled 
his  said  promise,  or  paid  the  same  or  any  part  thereof ;  and  the 
several  and  respective  annuities  were  then  in  arrear,  from  the  times 
thereinbefore  mentioned  up  to  the  present  time.  And  he  found, 
that  the  said  annuitants  had  refrained  from  taking  any  measures 
to  enforce  the  payment  of  their  respective  aimuities  and  the  arrears 
thereof,  in  consequence  of  the  inability  of  the  plaintiff  to  pay  the 
same,  and  the  institution  of  the  present  suits  and  proceedings, 
believing,  that  such  arrears  of  the  said  annuities  and  the  con- 
tinuation of  the  payment  of  the  said  annuities  would  have  been 
directed  to  have  been  paid  to  them,  respectively,  under  the  order 
and  direction  of  this  Court.  And  he  found,  that  the  sum  of  1,8321. 
was  then  due  for  arrears  of  the  several  annuities,  and  that  the 
rents  of  the  devised  estates  were  insufficient  to  keep  down  the 
incumbrances  and  annuities." 

The  Master  further  ''found,  that  the  said  annuities  fell  into 

[  *195  ]       arrear,  by  reason  of  the  said  estates  being  indebted  *when  the 

plaintiff  was  let  into  possession  thereof,  and  also,  by  reason  of  the 

annual  rents  and  profits  of  the  same  estates  being  insufficient  to 

keep  down  the  charges  thereon.'* 

A  part  of  the  estate  had  been  sold  for  payment  of  anterior 
charges,  and  the  remainder  of  the  purchase  money,  consisting 
of  2,5712.  capital,  and  a  sum  arising  from  rents  and  interest  was 
in  Court.  The  unsold  portion  of  the  estate  had,  in  1882,  been 
settled  on  the  trusts  of  the  will,  and  thereby  powers  of  distress 
and  entry  were  given,  for  securing  the  annuities  *'  and  all  arrears 
thereof." 

A  petition  was  presented  by  some  of  the  annuitants  for  payment 
of  the  arrears  of  their  annuities,  which  now  came  on  with  the 
cause. 
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Mr,  RotipeUy  for  the  petitioners,  argued  as  follows :  Philipps 

V, 

The  arrears  have  accrued  in  consequence  of  the  pendency  of  the  philipps. 
suit,  which  has  deprived  the  annuitants  of  their  remedy  by  distress 
and  entry.  The  annuities  being  charges  and  incumbrances  on  the 
corpus  of  the  real  estate,  the  Court  may,  if  necessary,  raise  the 
arrears  of  them  by  sale  or  mortgage  of  the  estate:  Cupit  v. 
Jackson  (i) ;  especially  as  the  rents  are  insufficient.  In  Staviper  v. 
Pickerifig  {2),  an  estate  devised  subject  to  an  annuity  being  sold, 
the  arrears  were  held  to  be  payable  out  of  the  capital ;  and  in 
Graves  v.  Hicks  (2),  the  Vice-chancellor  of  England  admits  that 
such  is  the  rule  when,  as  in  this  case,  "  the  Court  finds  it  necessary 
to  make  a  decree  for  the  sale  of  the  estate  for  some  other  purpose." 

Mr.  Tinney,  for  Mrs.  Greene,  another  annuitant,  also  contended,        [  196  ] 
that  the  annuitants  had  a  right  to  have  the  fund  in  Court  applied 
in  payment  of  the  arrears  of  their  annuities.    ♦     *     ♦ 

Mr,  Kindersley,  for  Godwin  Philipps,  the  tenant  in  tail : 

The  annuitants  being  parties  to  the  suit  ought  to  have  taken 
proper  steps  for  obtaining  payment  of  their  annuities  out  o(  the 
accruing  rent.  By  their  laches  they  have  allowed  the  tenants  for 
life  to  receive  the  rents,  and  their  annuities  to  fall  into  arrear,  and 
they  ought  not  to  be  allowed  to  throw  upon  the  inheritance,  that 
which  ought  to  have  been  exclusively  borne  by  the  life  estate. 

Cupit  V.  Jackson  (4)  does  not  apply,  for  there  the  estate  was  not 
settled  on  different  parties  in  succession,  but  was  devised  to  the 
son  of  the  settlor  in  fee.  So  in  Stamper  v.  Pickering,  the  devise  was 
in  fee,  *'  subject  to  *an  annuity  of  50i.,"  and  in  Graves  v.  Hicks,  [  ♦197  ] 
where  the  estate  was  settled,  the  Court  refused  to  raise  the  arrears 
of  the  annuity  by  a  sale  or  mortgage. 

Thb  Masteb  of  the  Bolls  : 

The  estate  in  this  case  is  now  vested  in  trustees,  in  trust  for  the 
plaintiff  for  life,  with  remainder  to  his  son  in  tail.  There  are 
certam  rent  charges  created  by  the  will  affecting  the  estate,  and 
certab  remedies  are  given  to  recover  those  rent  charges  and  the 
arrears.  It  has,  in  some  degree,  been  doubted  in  argument,  whether 
the  annuitants  are  entitled  to  be  paid  the  arrears  out  of  the  rents 
from  time  to  time  accrued ;  but  it  appears  to  me  that  of  this  there 

(1)  28  K  B.  735  (13  Price,  733).  (4)  28  R.  R.  735.     See  M^Cleland, 

(2)  47  B.  B.  201  (9  Sim.  176).  p.  498. 

(3)  MR.  B.  425(11  Sim.  555). 
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Prilipps  is  no  real  doubt.  I  think  that  the  annuitants  are  entitled  to  be 
Phiupps.  Pfti<i  *^6ir  arrears  out  of  the  rents  accruing  due  from  time  to  time, 
and  that  they  have  that  right  at  law,  notwithstanding  the  tenant 
for  life  may  have  received  the  rents  applicable  to  the  payment  of 
the  annuities,  and  may  not  have  kept  them  down.  That  being  the 
legal  right,  it  is  next  contended,  that  the  persons  who  have  that 
legal  right,  are,  in  addition,  entitled  to  come  and  ask  in  a  court  of 
equity  for  a  sale  and  mortgage  to  satisfy  these  arrears.  It  is  said 
by  Mr.  Tinney,  that  such  right  stands  upon  the  reason  of  the  thing ; 
and  by  Mr.  RoupeU  it  has  been  contended,  that  it  rests  on  the 
authority  of  Cupit  v.  Jackson. 

There  is,  however,  in  this  case,  a  great  difference  in  both  the 
situation  of  the  parties  and  of  the  estate  from  that  which  existed  in 
Cupit  V.  Jackson.  Here  there  is  a  succession  of  parties  interested 
in  the  estate,  who,  during  their  enjoyment,  are  bound  to  keep  down 
these  annuities,  and,  for  any  thing  to  the  contrary,  they  might  have 
received  rents  sufficient  to  keep  them  down,  and  also  to  pay  the 
I  •198  ]  arrears.  If  the  duty  of  the  tenants  for  *life  were  duly  performed, 
the  party  entitled  to  the  estate  in  remainder  would,  when  his  estate 
came  into  possession,  take  the  property  discharged  from  all  charges. 
How  different,  then,  is  the  case  of  Cupit  v.  Jackson,  where  a  person 
was  entitled  to  the  estate  in  fee,  and  who,  having  the  whole  benefit 
of  the  estate,  had,  at  the  same  time,  the  whole  burthen  of  the 
charges.  The  cases  are  very  different.  In  this  case  the  founder  of 
the  settlement  is  desirous  of  keeping  the  estate  for  the  benefit  of 
those  in  remainder ;  in  the  other  the  situation  of  the  party  was 
quite  different,  for  he  had  the  whole  estate  and  the  whole  burthen. 
However,  I  will  not  decide  this  case  without  reading  the  authorities 
cited. 

As  to  the  rest,  it  is  quite  clear.  The  annuitants  desire  to  have 
their  arrears  paid  out  of  the  existing  rents  and  income  in  Court, 
and  I  am  of  opinion  that  they  are  entitled  to  have  all  the  several 
sums  specified,  and  which  constitute  income,  applied  in  payment  of 
the  arrears  of  then*  annuities. 
I  will  look  at  the  cases  cited,  and  will  decide  this  case  to-morrow. 

Xov,  14.  The  Master  of  the  Bolls  held,  that  the  annuitants  were  not 

entitled  to  have  any  part  of  the  produce  of  the  estate,  which 
consisted  of  capital,  applied  in  payment  of  the  arrears. 
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WAED  V.  AUDLAND.  ^  iW6. 

Jan.  16,  22. 
(8  Beav.  201—213 ;  S.  C.  14  L.  J.  Ch.  145 ;  9  Jur.  384,)  Feb.  27. 

A  tmfitee  under  a  voluntaiy  settlement  of  chattels,  policy  of  assurance    j^^^  Qmrt. 
and  mortgage,  filed  a  bill  against  the  representatives  of  the  settlor  for  the  j^^ 

recovery  thereof.    Held,  that  if  the  property  was  legally  vested  in  the     Langdalb, 
plaintiff,  he  might  recover  it  at  law  and  apply  it  on  the  trusts ;  but  if  M.R. 

otherwise,  then  as  the  deed  was  voluntary,  the  Court  could  afford  the        [  201  ] 
plaintiff  no  assistance  in  recovering  it  (1). 

In  the  case  of  an  imperfect  voluntary  deed,  neither  the  assignor  nor  his 
executor  can  be  compelled  to  permit  the  assignee  to  use  his  name  for  the 
recovery  of  the  debt : 

Held,  that  neither  a  voluntary  assignment  by  deed  of  a  mortgage  debt, 
accompanied  by  a  grant,  not  specifying  the  particular  estate,  but  of  all 
estates  held  in  mortgage,  and  by  a  covenant  for  further  assurance  and 
without  delivery  of  the  mortgage  deed  or  notice  to  the  mortgagor,  nor  the 
voluntary  assignment  of  a  policy  of  assurance  retained  in  the  hands  of  the 
assignor,  and  without  notice  given  to  the  grantor,  though  accompanied  by 
a  covenant  for  further  assurance,  can  be  considered  as  a  complete  and 
effectual  assignment,  to  be  acted  upon  and  enforced  by  the  assignee, 
without  any  further  or  other  act  to  be  done  by  the  assignor. 

In  the  month  of  July,  1826,  William  Whitelock  was  possessed  of 
and  entitled  to  certain  household  goods  and  effects,  a  sum  of 
5462.  29.  &d,  (the  payment  of  which  to  whom,  with  interest,  was 
secured  by  a  mortgage  in  fee  of  certain  customary  lands),  and  a 
policy  of  assurance  for  the  sum  of  1,000L  payable  after  his  death. 
He  executed  an  indenture,  dated  the  27th  day  of  the  same  *month,  [  *202  ] 
purporting  to  be  made  between  himself  of  the  JGirBt  part,  the 
defendants  William  T.  Ward  and  Margaret  his  wife,  and  Mary 
Hervey,  since  deceased,  of  the  second  part,  and  the  plaintiff  of  the 
third  part;  and  thereby,  after  noticing  that  he  was  mindful  and 
desiroas  of  making  provision  for  Margaret  Ward  and  Mary  Hervey, 
his  nieces  and  only  near  relations,  and  reciting  as  therein  men- 
tioned, it  was  witnessed,  that  he  granted,  bargained,  and  assigned 
to  the  plaintiff  his  household  goods,  and  all  sums  of  money 
then  owing  to  him,  with  all  policies  of  insurance  and  other 
securities  for  the  same ;  and  all  other  his  personal  estate,  together 
with  the  mortgage  deeds  and  writings  relating  to  the  premises ;  to 
have,  hold,  receive,  and  take  the  same,  unto  the  plaintiff,  upon  the 
trusts  following,  namely,  to  the  use  of  the  grantor  William  Whitelock 
during  his  life,  and  after  his  death,  to  the  use  of  William  Turner 

(1)  It  is   now   establiahed  that  a  can  do  to  make  the  settlement  operative 

Tohmtary  settlement  of  property  in-  and  binding  upon  himself ;   see  /n  re 

f*pable  of  l^al  transfer  is  not  imper-  King  (1879)  14  Ch.  D.  179,  49  L.  J. 

feet  if  the  settlor  has  done  all  that  he  Ch.  73.— 0.  A.  S. 

B.B.— VOL.  Lxvm,  6 
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Ward  Ward  and  Margaret  his  wife,  and  Mary  Hervey  or  their  children,  in 
AuDLAND.  manner  therein  mentioned.  And  it  was  further  witnessed,  that  for 
better  enabling  the  plaintiff  to  get  in  any  sum  of  money  secured  on 
mortgage,  William  Whitelock  granted,  assigned,  and  transferred  to 
the  plaintiff,  the  lands  to  which  William  Whitelock  was  seised  or 
entitled  in  mortgage  for  any  term  of  years,  in  fee,  or  otherwise. 

And  William  Whitelock  thereby  appointed  the  plaintiff  *'  Joseph 
Ward  and  his  heirs,"  his  attorney,  to  receive  the  debts,  &c.,  and  on 
non-payment,  to  bring  actions  and  suits  "  in  such  manner  and 
form,  as  he  the  said  Joseph  Ward  or  his  heirs  should  think  proper  " 
and  generally  to  do  all  acts  &c.,  as  effectually  as  if  he  William 
Whitelock  did  the  same  &c. 

William  Whitelock  thereby,  for  himself,  his  heirs,  executors,  and 
[  *203  ]  administrators  covenanted,  promised,  *and  agreed  to  and  with  the 
plaintiff  Joseph  Ward,  his  executors  and  administrators,  that  he 
the  said  William  Whitelock,  his  heirs,  executors,  and  administrators, 
and  all  and  every  other  person  or  persons  having  or  claiming,  or 
who  should  or  might  have  or  claim  any  estate,  right,  title,  or 
interest  at  law  or  in  equity  of,  in,  to,  or  out  of  the  said  personal 
estate  and  effects,  or  any  part  or  parcel  thereof,  intended  to  be 
thereby  assigned  and  transferred,  by,  from,  or  under  him,  them,  or 
any  of  them,  should  and  would,  from  time  to  time,  and  at  all  times 
thereafter  at  the  request  of  the  said  Joseph  Ward,  his  executors  or 
administrators,  make,  do,  acknowledge,  sign,  pass,  and  execute,  or 
cause  and  procure  to  be  made,  done,  acknowledged,  signed,  passed, 
and  executed,  all  and  every  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  things,  devices,  transfers,  assignments, 
releases,  conveyances,  and  assurances  in  the  law,  whatsoever,  for 
the  further  and  better  assigning  and  transferring  all  and  singular 
the  said  personal  estate  and  effects  thereby  assigned  and  transferred, 
or  intended  so  to  be,  and  every  part  thereof,  with  the  appurtenances 
unto  the  said  Joseph  Ward,  his  executors,  administrators,  and 
assigns  upon  the  trusts  aforesaid,  be  the  same  by  any  lawful  ways 
or  means  whatsoever,  as  by  the  said  Joseph  Ward,  his  executors  or 
administrators,  or  the  person  or  persons  for  the  time  being  entitled, 
or  his  or  their  counsel  learned  in  the  law,  should  be  lawfully  and 
reasonably  advised  or  devised  and  required. 

The  deed  was  executed  by  Mr.  Whitelock  and  the  plaintiff,  and 
on  the  execution  thereof,  it  was  delivered  to  the  plaintiff,  bat 
William  Whitelock  himself  continued  in  possession  of  the  furniture 
thereby  assigned,  and  in  the  receipt  of  the  income  arising  from  the 
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mortgage  deed,  and  no  notice  of  the  assignment  was  given,  either        Wabd 
*to  the  mortgagor  or  to  the  grantors  of  the  policy  of  insurance.  audland. 

Mary  Hervey,  one  of  the  nieces  named  in  the  deed,  died,  leaving  [  *204  ] 
the  defendants  William  Whitelock  Hervey  and  Dorothy  Ann  Hervey, 
her  children,  her  surviving.  On  the  5th  day  of  July,  1883,  William 
Whitelock  made  his  will  of  that  date,  and  thereby  gave  to  the 
defendants  William  Fisher  Audland  and  Robert  Moser,  the  lands 
therein  mentioned,  together  with  the  money  secured  thereon  by  way 
of  mortgage,  and  also  all  his  right  and  interest  in  the  policy  of 
insurance  for  1,0001.,  and  also  all  his  household  goods  and  furni- 
ture, and  all  the  residue  of  his  estate,  on  the  trusts  in  the  will 
mentioned  for  the  benefit  of  William  Whitelock  Hervey  and 
Dorothy  Ann  Hervey;  and  he  appointed  Audland  and  Moser 
executors  of  his  will. 

The  testator  died  on  the  15th  of  November,  1886,'  and  his  will 
was  duly  proved  by  the  defendant  William  Fisher  Audland  alone. 

Soon  after  the  testator's  death,  the  plaintiff,  as  trustee,  and 
William  Turner  Ward  and  Margaret  his  wife  (as  parties  beneficially 
interested),  insisted  on  the  validity  of  the  assignment  of  July,  1826, 
and  the  plaintiff  required  the  possession  of  the  furniture,  and  claimed 
to  be  entitled  to  receive  the  mortgage  money,  and  the  money  due 
on  the  policy  of  insurance  thereby  purported  to  be  assigned. 

The  defendants,  the  executors,  and  the  Hervey s  insisted,  that 
the  deed  was  altogether  invalid ;  and  thereupon,  the  present 
plaintiff  and  William  Turner  Ward  and  Margaret  his  wife  filed 
their  bill  in  this  Court,  praying  that  the  deed  might  be  established, 
and  the  *trust8  executed  in  this  Court.  The  cause  was  heard  [  *206  ] 
before  the  Yicb-Chancbllob  of  England,  who  dismissed  the  bill,  on 
the  ground  that  there  was  no  equity,  the  right  of  the  plaintiff,  if 
any,  bemg  at  law.  On  a  rehearing  before  Lord  Cottenham,  the 
order  was  afiBirmed ;  but  his  Lordship  being  of  opinion  that  the 
form  of  the  suit  was  not  proper,  and  that  the  circumstances  were 
such,  that,  in  a  proper  form  of  suit,  the  trustee  might,  for  some 
pnrposes,  have  a  right  to  the  assistance  of  the  Court,  dismissed  the 
bill  without  prejudice  to  the  institution  of  any  other  suit. 

In  consequence  of  that  clause,  added  by  the  Lord  Changellob 
to  the  order  for  dismissal  made  by  the  Yiob-Chanoellob  of 
Enolahd,  the  present  suit  was  instituted. 

The  bill  prayed,  that  an  account  might  be  taken  of  the  household 
{umitore,  monies  and  securities  for  money,  policies  of  assurance 
and  other  effects,  which  William  Whitelock  was  possessed  of  or 

5 — 2 
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wabd  entitled  to  on  the  27th  day  of  July,  1826 ;  that  it  might  be  aecer- 
AuDLAKD.  tained  by  the  Court,  what  parts  thereof  and  what  estate  or  interest 
therein,  were  assip^ned  to  the  plaintiff,  under  an  indenture  bearing 
date  on  that  day ;  that  the  trusts  of  that  indenture  might  be 
executed,  under  the  directions  of  the  Court,  and,  if  necessary,  that 
an  account  might  be  taken  of  William  Whitelock's  personal  estate 
possessed  by  his  executors,  and  also  of  his  debts ;  that  his  personal 
estate,  acquired  subsequently  to  the  date  of  the  indenture,  might 
be  declared  first  liable  to  the  payment  of  his  debts;  that  the 
property  and  effects  assigned  by  the  indenture,  or  the  value  thereof, 
might  be  made  good  out  of  the  personal  estate,  and  that  the 
[  '*206  ]  ^defendants  might  be  decreed  to  join  in  conveying  and  surrendering 
the  legal  estate  in  the  mortgaged  lands  and  premises,  in  the  bill 
mentioned,  to  the  plaintiff,  as  trustee  of  the  indenture. 

When  the  cause  came  on  to  be  heard  on  the  29th  of  July,  1848, 
it  was  referred  to  the  Master  to  inquire  what  property  was  included 
in  the  indenture,  and  whether  the  same,  or  any  and  what  part 
thereof,  came  into  the  possession  of  the  defendants  the  executors, 
and  whether  there  was  any  and  what  property  belonging  to  the 
testator  at  the  time  of  his  death,  which  was  not  included  in  the 
indenture,  and  what  debts  there  were  of  the  testator  at  the  time 
of  his  death,  and  whether  any  and  which  of  them  remained  unpaid. 

The  Master,  by  his  report  dated  the  6th  of  May,  1844,  found, 
that  the  property  included  in  the  indenture,  consisted  of  the  mort- 
gage money  of  5462.  28.  6c2.,  the  policy  of  insurance  for  the  sum  of 
1,0002.,  and  certain  furniture;  and,  in  the  first  schedule  to  his 
report,  he  set  forth  the  parts  of  such  property  which  came  into 
possession  of  the  defendant  William  Fisher  Audland.  He  also 
stated  the  particulars  of  the  property  belonging  to  the  testator  at 
the  time  of  his  death,  which  were  not  included  in  the  indenture, 
and  the  amount  of  the  testator's  debts,  all  of  which  had  been  paid, 
and  amounted,  in  the  whole,  to  a  sum  less  than  the  amount  of  the 
personal  estate  not  included  in  the  indenture. 

The  cause  now  came  on  to  be  heard  on  the  merits. 

Mr.  C.  P.  Cooper  and  Mr,  Rolt  for  the  plaintiff,  and  Mr.  Tinney 
I  •207  ]      and  Mr.  J.  H.  Taylor^  for  defendants  in  *the  same  interest  [cited 
Jones  V.  Gi6ion«(l),  Dewey  v.  Bayntun{2),  Duffiel     v.   £2ir€«(3), 
Foi'teseue  v.  Bamett  (4),  Morley  v.  Frear  (5),  and  other  cases]. 

(1)  7  B.  E.  247  (9  Ves.  p.  410).  N.  S.  498). 

(2)  8  E.  E.  476  (6  East,  267).  (4)  41  E.  E.  5  (3  My.  &  K.  36). 

(3)  30  E.  E.  69,  Preface  v.  (1  Bligh,         (5)  31  E.  E.  489  {6  Bing.  647). 
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Mr.  Turner  and  Mr.  Dickenson^  contrd  :  Ward 

*    *    This  Courfc  will  not  interfere  to  assist  a  mere  volunteer :     attdlakd. 

Jefferys  v.  Jefferyg  (i),  Meek  v.  Ketdewell  (2).  f  2^®  J 

r  209  1 

We  do  not  dispute  that  a  voluntary  covenant  may  be  the  subject 
of  a  demand  in  equity,  but  the  question  as  to  what  extent  a  court 
of  equity  will  give  effect  to  it,  depends  on  the  nature  of  the  covenant 
and  the  frame  of  the  suit.  The  frame  of  this  suit  is  not  for  the 
administration  of  the  assets,  but  for  the  recovery  of  the  specific 
property,  and  the  covenant  is  such,  that  nominal  damages  would 
alone  be  recovered  at  law.    *    *    * 

Mr.  Tinney,  in  reply. 

The  Mastbb  of  thb  Bolls  :  Feb.  27 

For  the  plaintiff  and  the  defendants,  Ward  and  wife,  it  was  [  210  ] 
argaed,  that  this  suit  has  been  instituted,  precisely  in  the  form  and 
for  the  purposes  suggested  by  the  Lord  Ghancbllob  on  the  rehearing 
of  the  former  cause,  when  he  intimated,  that  the  plaintiff  would, 
or  might,  be  entitled  to  some  relief ;  that,  in  fact,  the  deed  did  con- 
Btitate  a  valid  and  effectual  assignment  of  the  mortgage-money, 
the  policy  of  insurance  and  the  furniture,  thereby  purported  to  be 
assigned ;  and  that  as  the  executors  have  received  the  money  due 
on  the  policy,  and  have  sold  the  furniture,  the  plaintiff  is  entitled 
to  have  from  them  satisfaction  for  the  value,  or  the  amount  of 
monies  received  by  them  on  account  thereof. 

The  defendants,  the  executors,  and  the  Herveys,  on  the  other 
hand,  have  insisted,  that  the  Lord  Ghancbllob  expressed  no  opinion 
whatever  on  the  merits  of  the  case ;  that  the  assignment,  being  an 
assignment  of  choses  in  action,  could  never  have  been  made  effectual 
without  the  aid  of  this  Court,  and  that  the  assignment,  being  merely 
volmitary,  the  Court  would  give  no  assistance  to  make  it  perfect 
and  e£fectaal ;  and,  therefore,  that  the  assignment  was,  and  ought 
to  be  deemed,  invalid,  and  the  bill  should  be  dismissed. 

It  appears  to  me,  upon  a  consideration  of  the  report  of  the 
judgment  of  the  Lobd  Ghancbllob  in  the  former  cause,  that  no 
opmion  was  pronounced  on  the  legal  effect  of  the  deed,  and  that 
the  question  is  now  open  for  consideration. 

The  intention  of  Mr.  Whitelock,  at  the  date  of  the  deed,  was  to 
Msign  the  property  in  question  to  the  *plaintiff  absolutely,  and  to       [  •211  ] 

(I)  54  B.  E.  249  (Cr.  &  Ph.  138).  (2)  58  B.  B.  137  (1  Hare,  464 ;  1 

Phil.  342) 
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Wabd  declare  trusts  to  be  executed  out  of  the  estate,  which,  by  the  assign- 
AtTDLAND.  ment,  was  intended  to  be  vested  in  the  plaintiff.  The  covenant 
appears  to  me  to  have  been  entered  into,  in  aid  of  the  form  of 
the  transfer  or  assignment  intended  to  be  made.  Mr.  Whitelock 
intended  to  make  a  gift  by  assignment,  and  not  to  declare  a  trast 
to  be  executed  by  himself. 

Supposing  the  assignment  to  have  been  a  complete  and  effectual 
assignment,  there  is  not  only  no  conflict  but  no  question,  nor  any 
difficulty  as  to  the  trusts  which  the  plaintiff  had  to  perform.  If 
the  property  was  legally  vested  in  the  plaintiff,  he  might  have 
recovered  it  at  law,  and  applied  it  on  the  trusts;  if  the  property  was 
not  legally  and  effectually  vested  in  the  plaintiff,  then,  as  the  deed 
was  voluntary,  this  Court  could  afford  no  assistance  to  the  plaintiff 
in  recovering  it,  and,  under  these  circumstances,  the  only  question 
between  the  parties  is,  what  is  the  legal  effect  of  the  assignment. 

The  property  claimed  under  this  deed  consists,  first,  of  a  debt 
secured  by  a  mortgage  in  fee  of  a  customary  estate ;  secondly,  a 
policy  of  insurance  on  the  life  of  Mr.  Whitelock;  and,  thirdly, 
certain  household  furniture. 

The  debt  and  the  policy  of  insurance  are  choses  in  action  not 
assignable  at  law,  and  it  is  plain,  that  the  whole  estate  and  interest 
of  the  assignor  did  not,  and  could  not,  pass  to  an  assignee ;  and  I 
apprehend,  that  in  the  case  of  a  voluntary  deed,  neither  the  assignor 
nor  his  executor  could  have  been  compelled  to  permit  the  assignee 
to  use  his  name  for  the  recovery  of  the  debt.  The  assignment  was 
deficient,  because  it  did  not  vest  in  the  assignee  all  that  the  assignor 
professed  and  intended  to  pass,  and  no  instance,  except  in  the  case 
[  •212  ]  of  Fortesctie  v.  *Bamett  (i),  has  been  produced,  in  which  this  Court 
has  given  effect  to  such  an  assignment  (2).  It  does  not  appear  by  the 
report,  what  were  the  grounds,  on  which  Lord  Cottenham,  in  deciding 
the  case  of  Edwards  v.  Jones  (d),  gave  the  interpretation  he  did  to 
the  case  of  Fortescue  v.  Bamett ;  but  it  is  certainly  clear,  that  Sir 
John  Leach  did  not,  in  that  case,  intend  to  alter  the  rule  of  the 
Court  which  was  previously  established  ;  and  it  is  also  clear,  that 
the  circumstances,  by  which  Lord  Cottemham  seemed  to  think  that 
Fonesciie  v.  Baittett  might  be  explained,  are  not  found  in  the  present 
case.  It  appears  to  me,  that  neither  a  voluntary  assignment  by 
deed  of  a  mortgage  debt,  accompanied  by  a  grant,  not  specifying 
the  particular  estate,  but  of  all  estates  held  in  mortgage,  and  by  a 

(1)  41  R.  R.  6  (3  My.  &  K.  36).  (3)  43  B.  B.  178  (1  My.  &  Cr.  226). 

(2)  See  note,  ante,  p.  65. 
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covenant  for  further  assurance,  without  delivery  of  the  mortgage 
deed  or  notice  to  the  mortgagor,  nor  the  voluntary  assignment  of 
a  policy  of  assurance,  retained  in  the  hands  of  the  assignor,  and 
without  notice  given  to  the  grantor,  though  accompanied  by  a 
covenant  for  further  assurance,  can  be  considered  as  a  complete  and 
effectual  assignment,  to  be  acted  upon  and  enforced  by  the  assignee, 
without  any  further  or  other  act  to  be  done  by  the  assignor. 

With  respect  to  the  furniture,  the  bill  claims  the  legal  right  to  it 
for  the  plaintiff,  and  if  he  had  it,  I  am  of  opinion  that  he  ought  to 
have  proceeded  at  law  to  recover  it.  With  respect  to  the  mortgage, 
the  bill  alleges  the  legal  estate  to  be  in  the  defendants,  or  some  of 
them,  and  prays  for  a  conveyance  in  aid  of  the  voluntary  gift.  On 
the  whole,  I  think  that  the  plaintiff  is  not  entitled  to  any  relief,  and 
that  the  bill  must  be  dismissed,  but  without  costs. 


Ward 

V. 

AUOLAND. 


DICK  V.  LACY. 

(8  Beav.  214—222  ;  8.  C.  14  L.  J.  Ch.  150;  9  Jur.  21.) 

A  gift  to  A.  for  life,  with  remainder  to  the  daughters  of  B.,  "  and  their 
desoendante,  per  stirpes ^  to  hold  to  them,  their  heire,  and  assigns  for  ever." 
The  daughters  had  children  at  the  death  of  the  testator  and  of  the  tenant 
for  life :  Held,  that  the  daughters  took  absolute  interests  and  in  joint 
tenancy,  and  that  the  issue  could  only  take  by  substitution. 

The  words  per  stirpes  held  to  import  not  only  distribution,  but  succession 
or  some  species  of  representation. 

The  question,  in  this  cause,  arose  upon  a  will,  which  was  in  the 
following  terms  :  *'  As  to  all  the  rest,  residue,  and  remainder  of  my 
estate,  both  real  and  personal,  I  give  and  bequeath  the  same  unto 
Anne,  the  lady  of  Sir  Thomas  Mantell,  Knight,  for  her  life,  and 
after  her  decease,  I  give,  devise,  and  bequeath  the  same  unto  her 
nieces,  the  daughters  of  Captain  Boyce,  and  their  descendants  per 
ftirpet^  to  hold  to  them,  their  heirs  and  assigns  for  ever;  Lady 
Hantell  and  the  descendants  of  Captain  Boyce  paying  unto  my 
relation,  Mrs.  Leplastrier,  the  sum  of  50Z.  a  year  for  her  life." 
The  testator  died  in  1826. 

Lady  Mantell,  the  tenant  for  life,  died  in  September,  1848. 
Captain  Boyce  had  three  daughters  only,  viz.,  Catherine  Lacy, 
who  survived  the  testator  and  died  in  July,  1848,  without  having 
bad  any  issue,  in  the  lifetime  of  the  tenant  for  life ;  Mary  S.  Dick, 
who  was  still  living,  and  had  several  children;  and  Elizabeth 
0.  Fielding,  who  was  also  still  living,  and  had  children. 
The  question  was,  what  interest  the  daughters  of  Captain  Boyce 
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Ffib.  24,  26. 
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Dick        and  their  descendantB  took  in  the  personal  estate  of  the  testator,  no 
ij/cT,       &<^t  having  been  done  to  sever  any  joint  tenancy. 

Mr.  Turner  and  Mr.  Beavan^  for  the  plaintiff  Mrs.  Dick  and 
[  *215  ]  her  husband,  contended,  first,  that  the  three  ^daughters  took  abso- 
Inte  interests ;  secondly,  that  the  property  was  given  to  them  as 
joint  tenants;  and,  consequently,  that  the  two  survivors  were 
absolutely  entitled  to  the  whole  residue.  [They  cited  Butter  v. 
Ommaney  (i),  Gibbs  v.  Tait{2),  Pearson  v.  Stephen  (3)  ^  and  Wiiky 
V.  Mangles  (4).] 

[  216  ]  Mr.  Kindersley  and  Mr.  J.  Baily,  for  Mrs.  Fielding,  in  the  same 

interest  as  the  plaintiff : 

[  217  ]  »    »    The  habendum  is  to  them,  their  heirs  and  assigns  for  ever ; 

therefore  the  interest  of  the  parents  cannot  be  limited  to  a  life  estate. 
The  words  "  and  their  descendants ''  may  be  read,  '^  or  their  descen- 
dants," and  the  children  would  take  by  way  of  substitution  (5). 

Secondly,  the  gift  creates  a  joint-tenancy,  at  all  events,  in  the 
parents ;  and  the  testator  must  have  meant,  that,  if  either  of  the 
daughters  died  in  the  lifetime  of  Lady  Mantell,  the  joint-tenancy 
was  to  be  severed  so  as  to  let  in  the  children  to  take  by  way  of  sub- 
stitution for  the  parent ;  but  if  a  daughter  died  without  issue,  and 
without  having  severed  the  joint-tenancy,  then  that  the  survivors 
should  take. 

Mr.  Purvis  and  Mr.  Lloyd^  for  Mr.  Lacy,  the  legal  personal 
representative  of  Mrs.  Lacy,  claimed  one-third  of  the  residuary 
property,  contending  that  the  three  daughters  took  absolute  interests 
as  tenants  in  common.  They  argued  as  follows :  First,  the  gift  is 
to  them  and  their  descendants.  Now  the  word  '^  descendants " 
means  posterity  of  every  kind,  and  has  been  held  by  Lord  Eldon 
and  Lord  Cottenham  to  be  synonymous  with  the  word  ''issue" : 
Oddie  V.  Woodfmd  (6),  Bemal  v.  Bemal  (7).  It  is  therefore  the  same 
as  if  the  gift  had  been  to  them  and  their  issue.  Secondly,  they  take 
as  tenants  in  common,  for  the  expression  "per  stirpes  "  implies  that 
each  niece  and  her  descendants  are  to  take  separately  and  distinctly 
[  *2i8  ]  from  the  others.  It  is  a  severance  of  equal  shares,  and  *is  equiva- 
lent to  saying  that  they  were  to  take  equally.    If  the  descendants 

(1)  28  B.  B.  6  (4  Buss.  70).  (5)  See  Price  y.  LocMey,  63  B.  B.  46 

(2)  42  B.  B.  136  (8  Sim.  132).  (6  Beay.  180). 

(3)  35  B.  B.  49  (5  Bligh,  203).  (6)  45  B.  B.  331  (3  My.  &  Or.  684). 

(4)  55  B.  B.  106  (4  Beay.  358).  (7)  45  B.  B.  330  (3  My.  &  Or.  559). 
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take  by  substitation  for  the  parent,  and  *'  per  stirpes,''  as  has  been  Dick 
argued  for  the  plaintiffs,  it  is  impossible  that  they  could  take  with  l^gt. 
the  other  daughters  in  joint-tenancy.  Again,  the  expression  is  such, 
as  to  create  a  tenancy  in  tail,  in  which  case  a  joint-tenancy  cannot 
exist ;  besides  this,  the  shares  of  the  parents  and  children  would 
not  vest  at  the  same  time,  and  "  it  is  contrary  to  the  rule  of  law, 
that  persons  who  are  to  take  at  different  times  can  take  as  joint- 
tenants '*  :  Woodgate  v.  Unwin  (1). 

Mr.  Woodf  for  the  children  of  Mrs.  Dick,  and  Mr.  Teed  and 
Mr.  Younge^  for  the  children  of  Mrs.  Fielding : 

Either  the  children  take  absolute  interests  jointly  with  their 
mothers,  or  the  mothers  take  for  life,  with  remainder  to  their 
children.  If  a  man  devise  land  to  A.  and  to  his  children  or  issue, 
and  A.  has  issue,  the  latter  will  take  jointly  with  the  parent :  Wild's 
case  (2).    *     *    Heron  v.  Stokes  (3),  Crockett  v.  Crockett  (4). 

1!  the  first  be  not  the  true  construction,  then,  secondly,  the  parents 
take  a  life  interest,  with  remainder  to  their  children :  [Crawford  v. 
Trotter  (6) ,  Morse  v.  Morse  (6) ,  Vaughan  v.  The  Marquis  ofHeadfort  (7) , 
French  v.  French  (8)]. 

Mr.  KindersUy^  in  reply.  [  219  ] 

Thb  Master  of  thb  Bolls  : 

This  is  a  case  attended  with  very  considerable  di£Sculty,  but  I  am 
afndd  I  cannot,  by  any  further  consideration,  ascertain  with  any 
greater  certainty  what  was  really  intended  by  this  testator. 

The  words  are  simply  these :  after  the  death  of  Lady  Mantell, 
''I  give,  devise,  and  bequeath  the  same  unto  her  nieces,  the 
daughters  of  Captain  Boyce  and  their  descendants,  per  stirpes,  to 
hold  to  them  their  ^heirs  and  assigns  for  ever ;  Lady  Mantell,  and  [  *220  ] 
the  descendants  of  Captain  Boyce  paying  unto  my  relation  Mrs. 
Lephistrier,  the  sum  of  50/.  a  year  for  her  life."  There  is  no 
question  as  to  the  time  of  distribution ;  it  was  to  be  on  the  death 
of  Lady  Mantell.  Who  then  are  the  persons  intended  by  the 
t«8tator  to  take  the  benefit  of  his  gift?  The  daughters  of  Captain 
Boyce  and  their  descendants  per  stirpes.  What  interest  is  intended 
ior  them  ?    They  are  to  hold  ''  to  them  their  heirs  and  assigns  for 

(1)  33  B.  B.  101  (4  Sim.  129).  (5)  20  E.  B.  312  (4  Madd.  361). 

(2)  6  Co.  Bep.  17a.  (6)  29  R  B.  147  (2  Sim.  485). 

(3)  59  B.  B.  652  (2  Dr.  ft  War.  89 ;  (7)  51  B.  B.  330  (10  Sim.  639). 
12  a  ft  Pin.  161).  (8)  54  B.  B.  368  (11  Sim.  257). 

(4)  58  B.  B.  135  (1  Hare,  451). 
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DioK        ever :  "  bo  that  whoever  may  be  the  persons  who  are  to  take,  ther 

Lacy.        ^^^  to  enjoy  an  absolute  and  entire  interest  at  the  time  they  take. 

It  follows,  then,  that  the  daughters  of  Captain  Boyce  and  their 

descendants  per  stirpes  were  to  take  absolute  interests,  to  them 

their  heirs  and  assigns  for  ever. 

The  first  question  discussed  is,  what  is  the  effect  of  a  gift  "  to 
the  daughters  and  their  descendants  per  stirpes,*'  and  it  has  been 
contended  that  the  word  '^  descendants  "  is  to  have  the  same  effect 
as  the  word  "issue;"  and  that  the  words  "per  stiipes'*  are  not 
very  material  to  the  construction  ;  so  that,  there  being  in  effect,  a 
gift  to  the  nieces  and  their  issue,  a  tenancy  in  tail  would  be  created 
in  the  real  estate,  and  an  absolute  interest  in  the  personal  estate. 

Whatever  may  be  meant  by  the  words  *'per  stirpes,''  I  think  it  must 
be  admitted  that  they  mean  a  distribution  of  some  sort  or  other, 
and  that  the  words  "  descendants  per  stirpes  "  do  not  mean  that 
species  of  limitation,  which  would  constitute  the  first  taker  a  tenant  in 
tail ;  I  think  the  idea  is  wholly  excluded  by  the  words  "  per  stiipes,'* 
and  also  by  the  subsequent  words  which  give  the  absolute  estate. 
[  221  ]  I  am  therefore,  among  the  difficulties  of  this  case,  of  opinion, 

that  the  word  "  descendants  "  is  not  to  be  considered  as  a  word  of 
limitation,  but  is  to  be  considered  as  a  word  of  purchase  ;  and  then 
arises  the  next  question,  namely,  what  estate  or  interest  the  children 
are  entitled  to  under  this  will.  When  they  get  the  estate,  when  it 
comes  to  them,  they  are  to  have  an  absolute  estate ;  but  Low  are 
they  to  arrive  at  the  estate  ?  Are  they  to  take  concurrently  with 
their  parents,  or  are  they  to  take  in  succession  either  by  way  of 
substitution,  in  case  of  the  death  of  their  parents  before  the  time 
of  distribution,  or  by  way  of  remainder  expectant  upon  the  decease 
of  their  several  parents  ? 

The  difficulties  certainly  are  very  considerable  any  way.  It  is 
said,  that  the  words  "  descendants  per  stirpes  "  are  to  be  construed 
as  signifying  the  class  of  children  or  grandchildren  who  are  tbe 
descendants  of  each  parent;  that  is,  that  each  parent  and  their 
descendants  are  to  constitute  one  class,  and  are  to  take  an  aliquot 
proportion  of  the  residuary  estate,  to  them  their  heirs  and  assigns 
for  ever.  The  point  has  been  ingeniously  and  elaborately  argued, 
but  I  cannot  find  any  thing  in  the  words  which  distinctly  point  to 
that,  and  I  have  not  had  a  single  case  or  authority  pointed  out, 
where,  the  distinction  being  taken  between  the  parent  and  bis 
descendant  taking  per  stiipes,  the  children  have  been  held  to  take 
concurrently  with  their  parents. 
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I  am  obliged  to  consider,  that  the  words  ";)^r  stirpes''  not  only 
import  distribution,  but  also  import  succession  or  some  species  of 
representation.  If  that  be  so,  and  the  children  are  excluded  from 
taking  concurrently  with  the  parents,  as  I  think  they  are,  the 
question  then  is,  in  *what  species  of  succession  are  they  to  take  ? 
and  I  think  they  can  only  take  by  substitution. 

We  must  observe,  that  whatever  estate  is  taken  by  the  children, 
is  to  be  an  absolute  estate,  and  that  the  time  of  distribution  is  the 
death  of  the  tenant  for  life.  That  is  the  time  to  which  we  must 
have  regard ;  and  if  one  of  the  nieces  had  died  leaving  issue  in  the 
lifetime  of  the  tenant  for  life,  then  there  would  have  been  persons 
exactly  to  answer  the  description,  that  is  to  say,  two  nieces  and 
the  descendants  of  a  niece,  which  descendants  would  take  "per 
stirpes.'* 

If  this  case  had  been  new,  I  should  probably  have  come  to  a 
conclusion  similar  to  that  in  Pearson  v.  Stephen;  but  I  do  not 
find  any  material  or  substantial  distinction  betwcjen  the  two 
cases  on  which  I  could  reasonably  hfi  induced  to  ground  a  different 
decision  from  that  in  Pearson  v.  Stephen.  Not  seeing  any  material 
or  substantial  distinction  between  that  case  and  the  present,  and 
thinking  also  that  such  is  the  proper  construction  of  this  will,  I 
must  make  a  decree  in  conformity  not  only  with  the  decision  in 
that  case,  but  also,  as  I  think,  with  the  proper  construction  of  this 
will.  I  must  declare,  that  in  the  events  which  have  happened,  and 
according  to  the  true  construction  of  this  will,  the  residuary  estate 
belongs  to  the  two  surviving  nieces. 

Costs  of  all  parties  out  of  the  fund. 


Dick 

r. 
Lact. 


[  •222  J 


BEIDSON   V.  M^ALPINE(l). 

(8  Beav.  229—232.) 

In  a  patent  case,  a  motion  for  an  injunction  was  ordered  to  stand  oyer 
for  the  plaintiff  to  bring  an  action  to  establish  his  right  The  plaintiff 
obtained  a  verdict,  but  the  defendant  tendered  a  bill  of  exceptions,  which 
€OQld  not  be  determined  without  some  considerable  delay.  Upon  the 
motion  being  renewed,  the  Court,  under  the  circumstances,  ordered  it  to 
stand  oyer  till  the  bill  of  exceptions  had  been  disposed  of. 

Principles  on  which  this  Court  proceeds,  upon  an  application  for  an 
interim  injunction  in  patent  cases. 

In  the  month  of  May  last,  on  the  hearing  of  a  motion  for  an 
injunction  to  restrain  the  defendant  from  infringing  the  plaintiff's 

(1)  PlimptoH  V.  8piller  (1876)  4  Ch.  D.  286,  So  L.  T,  656, 


1844. 
May  24. 

1845. 
Jan.  16. 
Feb.  24. 

Rolls  CouH. 

Lord 

Lanqdalb, 

M.H. 

[  229] 
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BBID60N      patent,  it  was  ordered,  that  the  plaintiff  should  bring  an  action  for 
M'Alpinb.     the  alleged  infringement,  and  that  the  motion  should  stand  over 
till  a  verdict  should  be  given  in  the  action,  and,  in  the  meantime, 
the  defendant  undertook  to  keep  an  account. 

The  action  was  brought  and  came  on  for  trial  in  December  last, 
and  the  plaintiff  obtained  a  verdict,  subject  to  a  bill  of  exceptions, 
tendered  by  the  defendant  to  the  direction  of  the  learned  Judge 
before  whom  the  action  was  tried.  The  plaintiff  afterwards,  and 
before  the  bill  of  exceptions  had  been  disposed  of,  renewed  his 
motion  for  an  injunction. 

[  280  ]  Mr.  Kindersley,  Mr.  Turner,  and  Mr.  Bacon,  for  the  plaintiff: 

The  decision  of  the  Exchequer  Chamber  cannot  be  obtained  until 
after  Trinity  Term  next.  The  plaintiff  having  obtained  a  verdict, 
ought  not  to  be  further  delayed  in  obtaining  an  injunction. 

Mr.  RoupeU,  Mr.  WiUcock,  and  Mr.  Webster,  contra  : 

A  verdict  is  not  a  judgment,  and,  until  there  is  a  judgment  at 
law,  this  Court  will  not  interfere  with  the  legal  rights  of  the  parties. 
The  only  question  decided  by  the  jury  was  the  novelty,  the  validity 
in  law  of  the  patent  still  remains  undetermined. 

Thb  Master  of  the  Bolls  : 

I  will  communicate  with  the  Chief  Justice  of  the  Common  Fleas 
on  the  subject. 

In  every  case  of  this  kind,  it  is  important  to  consider  what  it  is 
that  the  Court  can  most  satisfactorily  do  provisionally.  Where  an 
injunction  is  asked  to  restrain  the  infringement  of  a  patent,  the 
Court  has  occasion  to  consider,  first,  the  validity  of  the  patent; 
and,  secondly,  the  fact  of  the  infringement.  Where  those  two  facts 
are  established,  it  is  within  the  power,  as  it  is  the  duty  of  the  Court, 
to  grant  the  injunction. 

There  are  many  cases  in  which  it  is  not  clear  either  that  the 
patent  is  legally  valid,  or  that  it  has  been  infringed.  It  depends 
on  the  degree  of  doubt  which  exists  on  these  questions,  whether 
the  Court  will  grant  the  interim  injunction.  In  such  cases  it  will 
cautiously  consider  the  degree  of  convenience  and  inconvenience  to 
the  parties  by  granting  or  not  granting  the  injunction.  These 
things  are  to  be  carefully  considered :  the  right  between  the  parties 
is  a  legal  right,  and  being  a  legal  right,  this  Court,  in  cases  where 
[  *23i  ]      the  *matter  is  doubtful,  is  naturally  anxious  to  obtain  the  decision 
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>f  a  court  of  law,  where  the  matter  is  properly  cognisable^  before     bbidbon 

t  interferes  to  prevent  a  party  exercising  his  prinid  facie  rights,     m^alpink. 

According  to  the  doubt  which  may  exist  in  the  mind  of  the  Court 

upon  the  facts,  and,  according  to  the  degree  of  inconvenience  to 

the  parties,  the  Court,  not  thinking  fit  to  grant  the  injunction  at 

the  time,  may  take  one  of  several  courses ; — it  may  either  refuse 

to  grant  the  injunction  simply,  or  it  may  refuse  it  on  the  terms  of 

the  party  undertaking  to  keep  an  account,  or  it  may  direct  the 

motion  to  stand  over,  on  the  terms  of  the  plaintiff  proceeding  to 

a  trial  at  law.    When  it  has  been  determined  that  the  plaintiff 

must  first  estabUsh  his  right  at  law,  the  Court  does  not  generally 

interfere  with  the  mode  of  trying  the  legal  question,  though,  in 

some  instances,  it  may  require  the  parties  to  make  the  necessary 

admissions  of  facts  to  facilitate  the  trial.    It  is  to  be  remembered 

that  the  proceeding  is  not  like  the  trial  of  an  issue,  but  an  action 

ID  the  ordinary  form,  with  which,  generally  speaking,  the  Court 

will  not  interfere  until  the  legal  right  has  been  determined  at  law. 

I  must,  however,  qualify  this  by  saying,  that  in  cases  of  over- 

whehning  mischief,  this  Court  has  authority  to  interfere  at  any  time. 

Here,  the  motion  being  made  for  the  injunction,  the  Court,  on 

consideration,  did  not  think  fit  to  grant  it,  until  the  legal  question 

bad  been  decided.     There  has  been  this  trial,  and  we  have  the 

opiaion  of  a  Judge  on  the  matter  of  law,  and  certain  facts  which 

were  in  doubt,  have  been  either  found  by  the  jury  or  admitted,  so 

that  the  case  is  now  in  a  somewhat  different  situation  to  that  when 

it  fonnerly  came  before  this  Court.    Admitting  that  there  is  this 

point  to  be  determined,  namely,  whether  the  opinion  of  the  Judge 

at  Nisi  PriuB  will  be  confirmed  by  the  Court  of  Error,  we  must  also 

take  into  consideration  *the  circumstance  that  this  question  cannot      [  *232  ] 

be  determined  till  after  the  sittings  after  Trinity  Term.    That  is 

a  serioos  delay.    The  first  thing  to  be  done  is  to  ascertain  the 

opinion  of  the  Judge.     I  must  then  consider  the  case  as  before  me 

origmally,  in  connection  with  the  facts  found  or  admitted  at  the 

trial,  bearing  in  mind  also  that  the  final  determination  of  the  points 

liaised  by  the  bill  of  exceptions  cannot  be  had  till  after  Trinity 

Tenn,  and  the  inconvenience  which  this  delay  may  produce  to  the 

Kveral  parties. 

Thb  MaSTBB  op  THB  SoIiLS  :  Feb.  24, 

Since  the  renewed  motion  was  heard,  I  have  communicated  with 
vlie  learned  Judge,  and  reconsidered  the  case,  and  I  find  that  the 
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Bridson 
M'Alpine. 


opinion  of  the  learned  Judge  is  clearly  in  favour  of  the  validity  of 
the  patent ;  but  it  appears  that  the  questions  of  law  which  are 
involved  in  the  matter  are  of  some  nicety,  and  that  the  course 
pursued  by  the  defendant  for  the  purpose  of  having  the  question 
decided,  is  not  considered  to  be  open  to  any  objection,  on  the  ground 
of  its  being  adopted  for  the  purpose  of  delay  or  otherwise. 

Till  those  questions  are  decided,  the  trial  cann6t  be  considered 
as  complete,  and  seeing  no  reason  to  alter  the  opinion  which  I 
expressed  on  the  first  motion,  that  the  plaintiff's  right  should  be 
established  at  law  before  the  injunction  was  granted,  I  think  that 
the  present  motion  should  stand  over  till  the  bill  of  exceptions  is 
disposed  of. 

The  account  must  be  kept  in  the  meantime. 


1846. 
Jan.  14. 
Feb,  II. 

Jl4}lU  Court, 

Lord 

Lanqdals, 

M.R. 

[  283] 


JOHNSTONE  V.   BABER. 

(8  Beav.  233—235  ;  S.  C.  on  further  proceedings,  22  Beav.  562 ;  6  De  G.  M.  &  G. 
439;  25  L.  J.  Ch.  899;  2  Jur.  N.  ti.  1053.) 

A  testator  devised  his  adyowson  to  trustees,  to  sell  on  the  death  of  A. 
and  divide  the  produce  amongst  certain  persons.  A.  was  the  incumbent, 
so  that  on  his  death  no  sale  could  be  made  until  the  vacancy  was  filled  up : 
Held  that  the  Court  had  no  jurisdiction  to  authorisse  a  sale  in  the  lifetime 
of  A.  on  the  groimd  that  it  would  be  beneficial  to  the  parties. 

Thb  testator,  by  his  will  dated  in  1805,  devised  his  real  and 
personal  estate  to  trustees,  upon  trust  to  sell  all  and  singular  his 
said  real  estate,  except  his  advowson  of  the  rectory  of  Gulmington, 
&c.,  and  after  providing  an  annuity  for  his  wife,  to  divide  the  clear 
residue  between  his  nine  children;  and  upon  trust,  that  his  trustees, 
should  immediately  after  the  decease  of  his  the  said  testator's  son 
William  Johnstone,  absolutely  sell  the  advowson  of  the  rectory  of 
Gulmington,  &c.,  and  divide  the  produce  between  the  children  of  his 
son  William,  who  should  be  living  at  the  time  of  his  decease,  and 
in  default,  between  the  testator's  nine  children. 

The  suit  was  instituted  in  1806,  to  carry  the  trusts  of  the  will 
into  execution,  and  various  proceedings  had  been  had  therein. 

William  Johnstone  was,  at  the  time  of  the  decease  of  the  testator 
and  now,  rector  of  the  living  of  Gulmington,  and  was  a  widower 
without  children. 

John  Lloyd,  the  executor  of  the  surviving  trustee  and  executor 
of  the  will,  presented  a  petition,  stating  that  he  had  been  lately 
advised,  that  it  was  his  duty  to  bring  before  the  consideration  of 
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.he  Court,  the  propriety  of  causing  the  said  advowson  of  the  rectory  Johnstone 
3f  Culmington  to  be  sold  in  the  lifetime  of  the  said  William  John-  babeb. 
stone,  the  present  incumbent,  notwithstanding  that  the  said  testator 
had,  by  his  will,  directed  that  the  *same  should  be  sold  after  the  [  ^^^^  1 
decease  of  his  son  William,  inasmuch  as,  that  if  no  sale  should  be 
made,  before  the  living  should  become  vacant  by  the  decease  of  the 
said  William  Johnstone,  it  would  be  necessary,  that  the  presenta- 
tion of  a  new  incumbent  should  first  be  made,  before  any  proceed- 
ings could  be  taken  towards  such  sale,  and  thereby  the  value  of 
such  presentation  would  be  lost  to  the  parties  beneficially  interested. 
The  petition  prayed  a  reference  to  the  Master,  to  inquire  and 
state  to  the  Court,  whether  it  would  be  fit  and  proper,  and  for  the 
benefit  of  the  parties  interested,  that  the  said  advowson  of  the 
rectory  of  Culmington  should  now,  or  at  any  period  and  when  be 
sold,  without  waiting  for  the  decease  of  William  Johnstone,  and  for 
making  provision  for  the  costs. 

Mr.  BoupeU,  in  support  of  the  petition  : 

If  the  parties  wait  until  the  death  of  the  present  incumbent,  the 
advowson  cannot  be  sold  while  the  living  is  vacant,  for  that  would 
be  simoniacal.  It  would,  therefore,  be  necessary  to  fill  up  the 
Tacancy  before  a  sale,  and  the  value  of  the  next  presentation  would 
be  lost  to  the  parties  beneficially  interested.  All  the  trustee  desires 
is  to  have  the  direction  of  the  Court,  in  order  to  relieve  him  from 
all  personal  responsibility. 

Mr.  Lewin^  for  some  of  the  parties  beneficially  interested, 
supported  the  application. 

Mr.  Kindersley^  for  the  heir  and  four  brothers,  resisted  the 
reference : 

He  said  that  even  if  it  should  be  found  beneficial,  still  the  Court 
bad  not  power  to  carry  an  immediate  sale  into  effect,  for  selling 
contrary  to  the  trusts  of  the  will,  a  good  title  could  not  be  secured 
to  a  purchaser. 

Mr.    Osborne^    for    another    party    interested,    resisted    the       [2S5] 
application. 

Mr.  Roupeli,  in  reply. 

Hawking  v.  Chappel  (i),  and  MaHin  v.  Martin  (2),  were  referred  to. 
;i)  1  Atk.  620.  (2)  56  R.  B.  110  (12  Sim.  679). 
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1856. 
July  91. 


The  Mastab  of  thb  Bolls: 

I  have  nothing  to  do  with  the  question,  whether  the  sale  as  pro- 
posed will  or  not  be  for  the  interest  of  the  parties  now  before  me. 
They  are  adults,  and  are  competent  to  act  for  themselves. 

If  I  have  jurisdiction  to  make  an  order,  it  must  be  on  the  gronnd 
that  it  will  be  beneficial  to  the  children  which  the  testator's  son 
William  may  hereafter  have ;  but  I  am  of  opinion  that  I  cannot 
make  any  such  order  of  reference;  for  if  the  Master  were  to 
report,  that  it  was  for  the  benefit  of  the  parties  interested,  that 
the  advowson  should  be  sold  before  the  death  of  the  present  incum- 
bent, I  could  not  act  in  direct  contradiction  to  the  directions  of  the 
will,  which  it  is  my  duty  to  carry  into  execution.  If  I  proceeded 
on  the  notion  of  what  might  be  beneficial  to  the  parties,  I  sboald 
assume  a  legislative  instead  of  a  judicial  power.  I  am  of  opinion 
that  I  can  make  no  order  like  that  asked. 

[Subsequent  proceedings  in  this  suit  are  reported  in  22  Beav.  562, 
and  on  appeal  in  6  De  6.  M.  &  6.  489,  where  it  was  held  that  the 
right  of  presentation  on  the  death  of  the  testator's  son  William 
without  leaving  any  child  devolved  upon  the  testator's  other  children, 
and  that  in  default  of  agreement  they  must  draw  lots  to  determine 
their  priority  of  exercising  the  right  as  between  themselves.— 
0.  A.  S.] 


184ft. 
Jan.  29. 

Bolls  CohH. 

Lord 

Lanodale, 

M.B. 

[237] 


In  re  THOMPSON  (1). 

(8  Beav.  237—240;  S.  C.  14  L.  J.  Ch.  137 ;  9  Jur.  169.) 

To  obtain  the  taxation  of  a  bill  of  costs  after  payment,  the  petitioDer 
must  allege  and  prove  specific  items  of  overcharge,  even  if  the  payment 
has  been  made  under  protest  and  upon  pressure. 

Upon  a  petition  for  taxatiou,  the  Court  has  no  jurisdiction  to  determine 
the  construction  of  a  disputed  special  contract  as  to  the  costs. 

The  Court,  though  it  refuses  the  prayer  of  a  petition  for  taxation,  dees 
not  always  give  the  costs. 

This  was  a  petition  for  the  taxation  of  a  bill  of  costs,  under  the 
following  circumstances : 

In  a  suit  of  Haiiis  v.  Harris^  an  attachment  had  issued  against 
the  defendants  for  want  of  answer,  in  consequence  of  which  the 
parties  entered  into  terms  of  compromise  of  the  suit.  On  the  18th 
of  July,  1848,  a  memorandum  was  signed  embodying  the  terms  of 
the  compromise,  which  stated  as  follows,  ''  the  defendants  to  par 
costs."     On  the  26th  of  October,  1848,  the  plaintiff's  solicitor 

(1)  See  anU,  p.  48. 
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delivered  to  the  defendants  his  bill  of  costs,  amounting  to  45/.,        in  re 

TH  Oil  P801T 

^hich  the  defendants'  solicitor  considered  made  oat  on  an  erroneous 
principle.  Discussions  took  place  as  to  this  bill  of  costs,  it  being 
msisted,  on  the  one  hand,  that  the  costs  intended  were  costs  as 
between  party  and  party,  and  on  the  other,  that  the  costs  con- 
templated by  the  parties  to  the  agreement  were  all  the  costs 
inemred  by  the  plaintiff.  Ultimately,  on  the  18th  of  Novemberi 
1843,  the  petitioners  paid  the  bill,  as  they  alleged,  under  protest, 
and  under  the  pressure  of  a  threat  of  executing  the  attachment  if 
the  matter  was  not  settled. 

On  the  18th  of  November,  1844,  the  defendants  presented  this 
petition  for  the  taxation  of  the  bill,  relying  on  the  protest  and 
pressure,  and  alleging,  generally,  *'*  that  the  said  bill  of  costs  [  ^238  ] 
contained  very  many  objectionable  and  improper  items  and 
charges,  and  that  whether  or  no  the  same  were  reasonable  and 
proper  between  Messrs.  Thompson  and  their  client  (the  plaintiff), 
the  same  were  unreasonable  and  improper  to  have  been  charged 
against  the  petitioners,  under  the  terms  of  settlement,"  as  stated 
in  the  memorandum  of  the  18th  of  July,  1848.  The  petition  did 
not  further  specify  any  particular  items  of  overcharge. 

Mr.  IMyydy  in  support  of  the  petition,  contended  that  the  bill 
having  been  paid  under  pressure  and  protest,  ought  to  be  taxed ; 
that  in  such  a  case  it  was  not  necessary  to  allege  or  prove  particular 
items  of  overcharge,  and  that  such  was  the  effect  of  the  decision  of 
Lord  Ltndhubst  in  Ex  parte  Andrews  (l). 

Mr.  Kindersley,  contra,  was  directed  to  address  himself  to  the 
question  of  the  costs  of  this  petition. 

The  Master  of  the  Bolls  : 

If  the  Lord  Chancellor  has  laid  down  a  rule  in  the  case  which 
has  been  cited,  not  only  would  it  be  my  duty  to  follow  it,  but  I 
should  do  so  with  great  satisfaction.  I  do  not,  however,  find  that 
he  has  laid  down  any  such  rule  as  has  been  supposed. 

As  to  a  bill  of  costs  actually  paid,  the  late  Act  of  Parliament  (2) 
says,  payment  shall  not  preclude  taxation  ''if  the  special  circum- 
stances of  the  case  shall,  in  the  opinion  of  the  Court  or  Judge, 
appear  to  require  the  same." 

I  do  not  think  that  an  excessive  item,  nor  one  or  more  excessive 
items,  are  the  only  special  circumstances  ♦required  by  the  Act,  but       [  •239  ] 

(1)  March  30th,  1844  [13  L.  J.  Ch.  222].  (2)  6  &  7  Vict.  c.  73,  s.  41. 
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In  re  I  am  of  opinion,  that  amongst  the  special  circumstances  required, 
there  must  be  a  statement  of  some  specific  item  which  is  erroneous, 
otherwise  it  is  impossible  to  tell  to  what  latitude  the  right  of 
taxation,  after  payment  and  settlement,  may  be  carried. 

I  think  there  are  special  circumstances  in  this  case,  viz.  the 
threat  of  the  attachment  and  other  matters,  which,  if  no  answer 
were  given,  would  be  considered  very  special  circumstances  indeed, 
and  would  tend  to  induce  the  Court  to  order  a  taxation,  if  some 
specified  items  of  overcharge  were  alleged  by  the  petition,  and 
satisfactorily  proved;  but  all  that  is  stated  in  this  petition  is,  ''that 
the  petitioners  are  advised  that  the  bill  of  costs  contains  very  many 
objectionable  and  improper  charges,"  &c.  but  not  one  objectionable 
or  improper  item  of  charge  is  pointed  out  by  the  petition.  In  the 
absence  of  any  such  specified  item  of  the  kind,  I  do  not  think,  that, 
according  to  the  view  I  have  repeatedly  taken  in  similar  cases,  I 
could  order  a  taxation.  If  the  Lord  Chancellor's  intention  was, 
as  is  stated,  I  admit  that  my  view  of  this  case  is  erroneous.  To 
obtain  the  taxation  of  a  bill  which  has  been  paid,  it  has  always 
been  held  that  specific  items  of  overcharge  ought  to  be  alleged  and 
proved,  and  I  do  not  think  that  the  late  Act  of  Parliament  has 
made  any  difference. 

If  this  objection  were  out  of  the  way,  I  am  not  sure  that  I  should 
have  jurisdiction.  Under  the  authority  given  me  by  this  Act,  I 
have  no  right  to  determine  the  construction  of  a  contract,  under 
which  parties  make  adverse  claims.  Here  there  is  an  agreement 
to  compromise  and  ''  to  pay  costs."  The  petitioners  say  that  this 
[  ^240  ]  *means  costs  taxed,  as  between  party  and  party,  the  other  side 
swears  that  something  else  was  intended,  and  that  it  means  all  the 
costs  incurred  by  the  plaintiff.  This  matter  is  in  controversy 
between  the  parties,  and  can  only  be  determined  by  construing  the 
contract.  I  repeat  I  have  not,  under  this  Act,  any  authority  to 
determine  such  a  question  between  the  parties. 

The  petition  must  be  dismissed. 

As  to  the  costs  of  the  petition, 

The  Master  of  the  Bolls  said: 

Primd  facie,  the  petition  being  dismissed,  it  ought  to  be  dismissed 
with  costs ;  but  in  some  cases  circumstances  arise  which  create  a 
modification  of  the  rule,  and,  under  particular  circumstances,  it 
has  been  decided,  that  the  costs  ought  not  to  be  charged  on  the 
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petitioner,  though  he  may  have  failed  to  establish  his  right  to  a 
taxation :  several  such  cases  have  occurred  in  this  Court. 

Upon  the  opening  of  the  petition,  it  appeared  to  me  possible  that 
snch  pressure  had  been  used  on  this  occasion,  that  I  should  not  be 
able  to  say,  that  the  petitioners  ought  to  be  charged  with  the  costs 
without  some  further  consideration  of  the  matter,  and,  for  the 
purpose  of  ascertaining  that  point,  the  hearing  of  the  petition  has 
been  prolonged. 

Having  regard  to  the  circumstances  of  this  case,  I  cannot  deprive 
the  respondents  of  their  costs. 

The  petition  must  be  dismissed  with  costs. 


In  re 
Thompbon. 


CATTELL  V.   SIMONS  (1). 

(8  Beav.  243—246;  S.  C.  14  L.  J.  Ch.  138;  9  Jur.  418.) 

A  bond  creditor  proved  his  debt  under  a  decree  in  a  creditor's  suit ;  be 
also  daiined  to  have  an  equitable  mortgage  for  the  amount.  The  matter 
stood  over  to  amend  his  claim.  He  neglected  to  do  so,  and  was  reported  a 
bond  creditor  only.  The  estate  was  sold  and  the  money  paid  into  Court, 
snd  an  apportionment  directed.  Nine  years  after,  his  personal  representa- 
tive  presented  a  petition  for  liberty  to  go  in  and  establish  his  mortgage, 
alleging  that  he  had  recently  discovered  that  the  claim  had  not  been 
amended :  it  was  dismissed  with  costs. 

In  1886,  a  decree  was  made  in  this  suit,  for  the  administration 
of  the  estate  of  the  testator,  containing  the  usual  reference  to  the 
Master  to  take  an  account  of  the  debts,  &c. 

In  1886,  Bates  carried  into  the  Master's  office  a  claim  as  bond 
creditor  for  2002.  It  was  stated  to  the  Master  that  this  debt  was 
farther  secured  by  deposit  of  title  deeds ;  and  an  imperfect  affidavit 
as  to  the  facts  was  afterwards  irregularly  brought  before  the  Master, 
who,  in  1887,  made  the  following  memorandum  in  the  state  of  facts 
''farther  secured  by  deposit  of  title  deed,  see  Affidavit."  The  claim 
stood  over  to  allow  the  charge  of  Bates  to  be  amended.  This 
requisition  of  the  Master  had  never  been  complied  with,  though 
the  town  agent  had  stated  to  the  country  solicitor  of  Bates,  that 
it  had  been  done. 

In  December,  1887,  the  Master  made  his  report,  whereby  he 
found  Bates  to  be  a  bond  creditor  only.  In  February,  1888,  the 
Court  ordered  a  sale  of  the  real  estates  of  the  testator,  which  was 
effected,  and  the  purchase  money  was  still  in  Court.   Subsequently, 

(1)  In  re  Mdcal/e  (1879)  13  Ch.  D.  236,  49  L.  J.  Ch.  192,  41  L.  T.  572, 
«LT.  383. 
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Bolls  OfuH. 
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Lanodals, 

M.R. 

[248] 


84  1846.     CH.     8  BEAV.  243—246.  [ilk, 

Gattkll  in  December,  1888,  Jonathan  Flecknoe  claimed  to  be  a  specialty 
Sim  oNB.  creditor  of  the  testator,  and  obtained  leave  of  the  Court  to  go  in 
and  establish  his  claim,  which  he  did  to  the  extent  of  1,OOOZ.  In 
July,  1844,  the  Court  ordered  the  whole  surplus  money,  arising 
from  the  sale  of  the  estate,  to  be  apportioned  between  the  only 
[  *244  ]  two  specialty  creditors,  viz.  Bates  and  Flecknoe,  *the  fund  being 
insufficient  to  pay  the  whole  of  their  claims. 

The  personal  representative  of  Bates  now  presented  a  petition, 
stating  that  she  had  only  discovered  in  December  last,  that  Bates' 
charge  had  not  been  amended,  and  praying  liberty  to  go  in  before 
the  Master  and  establish  her  title  as  equitable  mortgagee  of  the 
testator,  and  for  the  payment  out  of  the  money  in  Coart  of  the 
amount  due  on  the  equitable  mortgage,  and  for  the  payment  of  the 
residue  to  Flecknoe. 

Mr.  Bii'd,  in  support  of  the  petition  : 

*  *  The  report  is  erroneous  in  finding  Bates,  who  was  an 
equitable  mortgagee  and  whose  representative  now  holds  the  title 
deeds  of  the  estate  sold,  a  mere  bond  creditor.  Bates  relied  on  the 
Master's  note,  and  on  the  representation  made  by  the  town  agent 
that  the  nature  of  his  claim  would  be  properly  stated  in  the  Master's 
report.  It  was  the  duty  of  the  plaintiff  to  see  that  it  was  correct, 
for  creditors  are  not  served  with  the  warrants  on  preparing  and 
signing  the  Master's  report,  and,  therefore,  have  no  opportunity 
of  seeing  to  its  accuracy ;  besides  this,  the  omission  was  of  no 
consequence,  until  Fleknoe,  by  special  leave,  was  allowed  to 
establish  his  claim  as  specialty  creditor. 

Mr.  W.  T.  S.  Daniel,  for  the  plaintiff: 

r  245  J  The  fund  is  insufficient  to  pay  the  specialty  debts,  so  that  the 

plaintiff  had  no  interest  in  the  matter;  he  is  not,  however,  to 
blame  for  any  omission  in  the  report,  for  no  warrant  was  taken 
out  when  the  affidavit  was  produced  in  support  of  Bates'  claim  as 
equitable  incumbrancer,  and,  therefore,  the  plaintiff's  attention  was 
not  brought  to  the  claim.    He  asked  for  the  costs  of  the  petition. 

Mr,  Chandless,  for  Flecknoe,  in  opposition  to  the  applications : 

Bates  had  an  opportunity,  in  1886,  of  establishing  the  claim 
which  is  now  brought  forward,  by  amending  his  state  of  facts  and 
regularly  completing  his  proofs.  He  neglected  to  do  so,  and  now, 
after  the  expiration  of  nine  years,  when  the  rights  of  the  parties 
have  been  determined,  and  the  money  ordered  to  be  paid,  he  comes 


VOL.  Lxvin.]        1845.     CH.     8  BEAV.  245—246. 


85 


and  seeks  to  vary  all  that  has  been  previously  done.    After  such      Cattbll 
neglect  and  laches,  the  Court  ought  not  to  assist  him.     *    *     *  Simons. 

Mr.  Bird,  in  reply. 


The  Mastbb  of  the  Bolls  : 

It  is  clear,  that  there  is  no  imputation  whatever,  either  on  the 
Master,  or  on  Flecknoe,  who  opposes  this  ^application.  It  is  clear 
also,  that  the  petitioner  must  bear  the  costs,  not  only  of  the  petition 
but  of  any  further  investigation  of  the  matter.  The  only  question 
is,  whether  she  is  entitled  to  the  enquiry  she  asks  by  the  petition. 

Here  the  claimant,  with  full  knowledge  communicated  to  him 
that  it  was  necessary  to  amend  his  state  of  facts  and  charge,  has 
allowed  the  cause  to  proceed,  without,  in  any  way,  complying  with 
what  was  required  by  the  Master.  Am  I  then,  after  the  lapse  of 
so  many  years,  to  give  effect  to  the  alleged  equitable  security,  and 
deprive  the  party  of  the  benefit  of  the  order  he  has  obtained  for 
payment  of  his  specialty  debt  ?  I  have  great  difficulty  in  doing  it, 
(hough  nothing  can  be  more  painful  to  the  Court,  than  to  believe 
that  a  party  has  a  right,  which,  in  consequence  of  the  neglect 
of  his  agent,  it  cannot  give  effect  to.  If  I  refuse  to  grant  this 
application  it  does  not  follow  that  the  petitioner  will  be  deprived 
of  all  remedy,  she  will  still  retain  such  title  as  she  may  have  under 
the  deposit  of  the  deeds,  and  the  equitable  mortgage ;  for,  though  the 
estate  has  been  sold  under  the  order  of  the  Court,  yet  the  purchaser 
has  accepted  the  title  without  the  deeds.  Again,  if  the  creditor  has 
been  misled  by  the  solicitor  or  his  agent,  so  that  by  their  neglect 
she  has  been  prejudiced,  she  will  have  her  remedy  against  them. 

If  I  were  able  to  grant  relief,  it  would  have  been  at  the  costs  of 
Uie  petitioner.  On  the  best  consideration,  I  do  not  think  I  ought 
to  give  relief,  and  this  petition  must  therefore  be 

Dismissed  with  costs. 


[  -246  ] 


WAEING  V.  LEE. 

(8  Beav.  247—250;  S.  0.  9  Jur.  170.) 

Power  by  deed  or  will  to  appoint  to  *'  nephews  and  nieces,  grand-nephews 
and  nieces,"  in  such  shares,  and  subject  to  such  trusts  &c.  as  A.  should 
appoint :  Held,  not  to  authorize  an  appointment  by  will  to  a  grand-niece 
for  life,  with  remainder  to  her  children. 

The  testator,  after  giving  a  life  estate  to  his  widow,  gave  the 
residue  and  remainder  of  his  estate  and  effects,  whatsoever  and 


1845. 
Feb,  14. 

Rolls  Court, 

Lord 

Lanodale, 

M.R. 

[  247  ] 


86  1845.     CH.     8  BEAV.  247—249.  [r.b. 

Wabino      wheresoever,  unto  sach  of  his  the  said  testator's  nephews  and  nieces, 

LsE.        grand-nephews  and  nieces,  in  sach  parts,  shares  and  proportions, 

and  subject  to  such  trusts,  intents,  and  purposes,  as  his  wife  Ann 

Waring  should,  by  any  deed  or  deeds,  writing  or  writings,  or  by  her 

last  will,  appoint,  and  in  default  to  his  next  of  kin. 

Margaret  Cross  was  a  grand-niece  of  the  testator. 

The  widow  by  her  will  appointed  8,000{.,  a  portion  of  the  testator's 
estate,  to  Margaret  Gross  for  life,  with  remainder  *'  unto  all  the 
children  of  the  then  late  and  then  present  husband  of  her  the  said 
Margaret  Gross,  which  should  be  living  at  her  (the  said  Margaret 
Gross')  decease,"  equally  to  be  divided. 

Margaret  Gross  died  in  1887,  and  the  widow  of  the  testator  died 
in  1842. 

The  plaintiffs  were  the  next  of  kin  of  the  testator ;  the  defendants 
were  the  children  of  Margaret  Gross  by  her  two  husbands.  The 
husbands  had  no  other  children.  The  question  argued,  related  to 
the  validity  of  the  appointment,  the  plaintiffs  claiming  the  S,000{., 
on  the  ground  that  the  appointment  beyond  the  life  estate  to  Margaret 
Gross  was  not  within  the  limits  of  the  power,  and  void. 

[  248  ]  Mr.    WiUcocky  for  the  plaintiffs  [cited]  Shelley  v.  Bryer  (i), 

where  a  testator  gave  the  residue,  to  be  divided  after  his  sister's 
death,  amongst  his  nephews  and  nieces,  and  by  a  codicil,  gave  to  a 
great  niec^,  whom  he  called  his  niece,  5002.,  over  and  above  her 
share,  after  the  decease  of  his  sister  in  the  body  of  his  will  treated 
of  more  at  large,  it  was  held,  that  none  of  the  great  nephews  or 
nieces  were  entitled  to  share  in  the  residue.  Again  in  Sanderson  v. 
Bayley  (2),  it  was  held,  that  a  bequest  to  the  testator's  ''  first  cousins 
or  cousins  german  "  did  not  include  the  descendants  of  first  cousins. 

Mr.  Kindersley  and  Mr.  Mitchell,  for  the  children  of  Margaret 
Gross : 

[  249  ]  *    *    The  children  of  the  grand-niece  may  be  considered  as 

objects  of  the  power.  The  expression  used  by  the  testator  is  like  the 
general  word  *'  nepotes,'  including  all  descendants.  In  Hussey  v.  Lady 
Dillon  (3),  also  reported  under  the  name  of  Hussey  v.  Berkeley  (4), 
it  was  held,  that  the  word  ''grand-children"  in  a  will  comprised 
the  great  grand-children.  Lord  Henley  observed,  "  grand-children 
is  a  word  of  large  extent,  and  in  common  parlance,  takes  in  every 

(1}  23  E.  E.  32  (Jac.  207).  (3)  Amb.  603. 

(2)  48  E.  K.  8  (4  My.  &  Cr.  56).  (4)  2  Eden,  196. 
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body  descended  from  the  testator,  and  will  have  that  effect,  unless 
the  intention  appears  to  the  contrary."  In  a  recent  case  of  Jame% 
V.  Smitii  (i)  before  the  Yice-Chakcellob  of  England,  his  Honour 
held,  upon  the  context  of  a  will,  that  under  a  gift  to  nephews,  the 
children  of  nephews  would  take. 

Mr.  Hargrave^  for  the  executors. 

Tee  Master  of  thb  Bolls: 

The  parties  to  take  under  the  appointment  must  be  the  objects 
pointed  out  by  the  author  of  the  power,  and  the  question  is,  if  these 
persons  come  within  the  class.  Where  the  testator  uses  the  words 
"  children  "  and  **  grand-children  "  indiscriminately,  the  Court,  upon 
a  slight  indication  of  intention,  extends  the  word  beyond  its  strict 
limits.  Such  was  the  case  of  Hussey  v.  Dillon,  in  which  a  great 
grand-child  had  been  described  as  a  grand-child,  and  the  case  of 
Joinet  V.  Smiih  (i),  in  which  the  expressions  *' nephew  "  and  ''children 
of  nephews  "  had  been  used  convertibly. 

Is  there  any  indication  in  the  present  case  of  including  the 
children  of  grand-nephews  and  nieces  in  the  expressions  "  grand- 
nephews  and  nieces  ?  "  I  think  ^there  is  none.  In  the  absence  of 
such  indication,  and  the  power  not  literally  extending  to  make  the 
grand-children  objects  of  the  power,  I  must  hold  that  the  appointment 
in  favour  of  the  children  of  the  grand-nieces  is  invalid. 


Warhto 

V, 
LSB. 


[  •260  ] 


BLOMFIELD  v.  EYRE  (2). 

(8  Beay.  250—259 ;  8.  G.  14  L.  J.  Gh.  260 ;  9  Jar.  717.) 

An  infant  is  entitled  to  treat  a  person  who  enters  on  his  estate  during  his 
iniancy  as  his  bailiff,  who  is  accountable  as  such. 

The  jurisdiction,  which  this  Cotut  has,  to  decrge  accounts  of  the  estates 
of  in&nts,  against  persons  entering  thereon  during  their  minority,  is  not 
taken  away  by  the  fact,  that  at  the  time  when  the  bill  was  filed  the  infant 
had  attained  twenty-one. 

Excepted  case,  in  which  an  injunction  was  granted  though  not  prayed 
for  by  the  bill 

In  this  case,  the  plaintiff  Benjamin  Goodyear  Blomfield  prayed, 
by  his  bDl,  that  the  defendant,  Charles  Eyre,  might  account  with 
him  for  the  rents  and  profits  of  the  copyhold  estate  in  the  bill 
mentioned,  which  had,  or,  without  the  wilful  default  of  the  defen- 
dant, might  have  been  received  by  him,  from  the  time  when  he 


(1)  eth  July,  1844  [since  reported, 
6dE.B.  562(14  Sim.  214)]. 


(2)  Wall  V.  SUinwick  (1887)  34  Ch. 
D.  7(53,  56  L.  J.  Ch.  501,  56  L.  T.  309. 
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Jan.  14,  23, 

24. 
March  n. 

RolU  amrt. 

Lord 

Lanodale, 

M.K. 

£250] 
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Bloufisld  entered  into  the  receipt  thereof,  including  the  value  of  such  timber, 
Etbb.  underwood,  gravel  and  soil,  as  in  the  bill  mentioned.  And  that,  in 
taking  such  account,  the  defendant  might  be  charged,  as  the  plain- 
tiff's guardian  and  bailiff,  with  interest  on  his  balances,  and  that  he 
might  deliver  up  the  possession  of  the  estate ;  or,  if  necessary,  that 
the  plaintiff  might  be  at  liberty  to  bring  an  action  of  ejectment  to 
recover  possession  from  the  defendant  Eyre.  And  that  both  the 
defendants  might  be  decreed  to  deliver  up  to  the  plaintiff,  the  copies 
of  Court  roll  and  evidences  of  title  relating  to  the  estate.  The 
plaintiff  prayed  other  relief,  in  the  event  of  its  appearing,  that  the 
defendant  Ansell  was  entitled,  as  against  the  plaintiff,  to  hold  the 
estate  as  mortgagee  for  valuable  consideration  without  notice. 

The  copyhold  estate  in  question  was  parcel  of  the  manor  of 
[  *26l  ]  Overhall  and  Nethershall  in  the  county  of  Essex,  *and  in  the  month 
of  August,  1764,  Mary  Sida,  being  entitled  thereto,  surrendered  the 
same  into  the  hands  of  the  lord  of  the  manor  ;  to  the  intent  that 
the  same  should  be  re-granted,  to  the  use  of  Mary  Sida  until  her 
then  intended  marriage  with  John  Blomfield,  and  afterwards  to  the 
use  of  John  Blomfield  for  life,  with  remainder  to  the  use  of  Mary 
Sida  for  life,  with  remainder  to  the  use  of  such  child  or  children  of 
the  body  of  Mary  Sida,  by  John  Blomfield  her  intended  husband  to 
be  begotten,  and  for  such  estate  or  interest  and  so  chargeable  as 
Mary  Sida,  by  deed  or  by  her  last  will  and  testament  in  writing,  to 
be  by  her  signed,  sealed,  and  published  as  such,  in  the  presence  of 
and  attested  by  three  or  more  witnesses,  should  or  might  limit, 
declare,  devise,  direct  or  appoint,  and  for  want  of  such  appointment, 
to  the  uses  therein  mentioned,  subject,  however,  to  a  conditional 
surrender  theretofore  made  by  Mary  Sida  to  James  Blyth,  to  secure 
the  payment  of  200Z. 

The  marriage  between  John  Blomfield  and  Mary  Sida  was 
solemnised  on  the  80th  of  May,  1765.  The  surrender,  which  had 
been  made  out  of  Court,  was  presented  by  the  homage.  On  the 
16th  of  March,  1767,  the  homage  again  presented  the  surrender 
and  the  marriage,  and  John  Blomfield  and  Mary  his  wife  were 
admitted  tenants,  pursuant  to  the  surrender  of  the  2nd  of  August, 
1764,  and  subject  to  the  conditional  surrender  therein  mentioned. 

In  the  beginning  of  the  year  1767,  there  were  two  children  of 
the  marriage,  viz.  John  Blomfield  (the  father  of  the  plaintiff)  and 
William  Blomfield.  Mary  Blomfield,  by  will  dated  the  5th  day  of 
January,  1767,  purporting  to  be  made  according  to  and  pursuant 
to  the  power  reserved  to  her  in  the  surrender  of  August,  1764, 


VOL.  Lxvm.]        1845.     CH.     8  BEAV.  251—258.  89 

devised,  directed,  and  appointed  the  estate,  unto  her  *8on  John  and    Blomfikld 
his  heirs,  from  and  after  the  decease  of  her  husband  John  Blomfield,        j^yvm. 
upon  condition,  nevertheless,  that  her  son  John  should  pay  to  her       [  *252  ] 
other  son  William  the  sum  of  2002.  within  a  year  and  a  day  after 
the  death  of  her  husband,  in  case  William  should  then  be  living 
and  twenty-one  years  of  age ;  but  in  case  William  should  then  be 
under  twenty-one  years  of  age,  her  will  was,  that  the  sum  of  200Z. 
should  be  paid  him  as  soon  as  he  came  to  the  age  of  twenty-one 
years.     But  in  case  neither  of  her  sons  should  be  living  at  the 
decease  of  her  husband,  she  devised,  directed,  and  appointed  the 
estate  to  be  sold  and  the  purchase  money  to  be  applied  in  a  manner 
which,  it  was  admitted,  was  not  authorised  by  the  power. 

The  son  William,  named  in  the  will,  died  in  his  mother's 
lifetime;  but  she  had  several  other  children.  She  died  on  the 
1st  of  December,  1782,  leaving  her  son  John  and  five  other  children, 
one  of  whom  was  called  William,  her  surviving. 

On  the  8rd  of  February,  1801,  the  homage  presented  the  death 
of  Mary  Blomfield,  leaving  her  husband  and  six  children,  John, 
William,  Mary,  Samuel,  Henry,  and  Sarah,  and  also  her  said  will, 
and  that  the  son  William,  who  survived  her,  was  born  after  the 
death  of  the  son  William  named  in  the  will,  and  thereupon,  the  son 
John  was  admitted  tenant  to  the  remainder  in  fee,  immediately 
expectant  on  the  death  of  his  father ;  to  hold  to  him  and  his  heirs 
immediately  after  the  decease  of  his  said  father,  pursuant  to  the 
surrender  of  the  2nd  of  August,  1764. 

John  Blomfield,  the  son  so  entitled  in  remainder,  died  in  the  month 
of  August,  1820,  leaving  the  plaintiff  his  youngest  son  and  customary 
heir,  an  infant  of  very  *tender  age,  him  surviving ;  and  the  bill  [  •263  ] 
alleged,  that  the  remainder  in  fee,  to  which  the  plaintiff's  father  was 
entitled  at  the  time  of  his  death,  thereupon  descended  to  the  plaintiff. 
The  plaintiff's  grandfather,  (the  husband  of  Mary  Sida  and  the 
tenant  for  life,)  having  long  survived  his  wife,  died  in  September, 
1820,  and  soon  afterwards,  the  five  surviving  children  of  the  plain- 
tiff's grandfather  and  grandmother  alleged,  that  the  appointment 
made  by  the  will  of  their  mother  was  void.  They  took  possession 
of  the  estate,  and  on  the  21st  of  February,  1821,  they  procured  the 
plaintiff,  then  an  infant  of  only  six  months  old,  to  be  admitted 
tenant,  as  the  bill  alleged,  of  one  undivided  sixth  part  only  of  the 
estate,  and  procured  themselves  to  be  admitted  tenants  of  the  other 
five-sixth  parts  of  the  same. 
On  the  14th  of  December,  1824,  the  surviving  children  of  the 
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Blompisld  plaintiff's  grandfather  and  grandmother  sold  and  conveyed  the 
Etbe.  five-sixths,  or  as  the  answer  alleged,  the  six-sevenths,  to  which  tliej 
claimed  title  and  had  procured  themselves  to  be  admitted  tenants, 
to  the  defendant  Charles  Eyre.  They  delivered  ap  possession  of 
the  whole  to  him ;  he  procured  himself  to  be  admitted  tenant 
thereof,  and  he  had,  ever  since,  been  in  the  receipt  of  the  rents  and 
profits.  He  said,  that  about  the  same  time,  William  Bouse  Clarke, 
as  guardian  of  the  plaintiff,  granted  him  a  lease  of  the  plaintiff's 
share  for  sixteen  years,  and  that  he  had  paid  the  rents  and 
performed  the  covenants  in  the  lease  reserved  and  contained. 

The  plaintiff  attained  his  age  of  twenty-one  years  on  the  18th  of 
August,  1841,  and  on  the  ISth  of  January,  1842,  this  bill  was  filed. 
[  254  ]  It  appeared  that  Mr.  Eyre,  at  the  time  of  his  purchase,  well 

knew  the  several  facts  upon  which  the  plaintiff's  title  rested,  and 
in  his  answer,  he  admitted,  that  at  the  time  when  he  entered  into 
possession  of  the  premises,  he  had  some  notice  of  the  several  matters 
in  the  bill  set  forth ;  but  he  said,  that  he  had  no  means  of  judging  of 
those  matters,  and  he  craved  leave  to  refer  the  same  generally  to 
the  Court,  and  to  express  his  submission  to  the  decree  of  the  Court 
touching  the  same.  In  another  place,  he  said,  he  believed  that,  by 
the  surrender  of  the  conveying  parties  and  the  admission,  he 
obtained  the  legal  estate  of  and  in  the  premises,  and  was  fully 
entitled  thereto,  and  that  if  the  plaintiff  should  bring  an  ejectment 
to  recover  possession  thereof,  he  should  set  up  such  legal  estate,  if 
the  same  were  in  him,  or  procure  the  same  to  be  set  up,  if  it  should 
be  vested  in  any  other  person  and  within  his  control,  as  a  defence 
to  and  by  way  of  defeating  the  ejectment. 

Mr.  Turner  and  Mr.  Chandless,  for  the  plaintiff,  argued,  first, 
as  to  the  effect  of  the  appointment  It  is,  however,  unnecessary 
particularly  to  detail  this  part  of  the  argument,  as  the  Coubt  stopped 
it,  saying  that  it  was  a  mere  legal  question. 

Secondly,  they  argued,  that  the  defendant,  having  entered  during 
the  minority  of  the  plaintiff,  might  be  treated  as  his  bailiff,  and  be 
sued  in  this  Court  for  an  account  of  the  profits  of  the  estate.  They 
cited  Littleton  (i),  who  says,  **  And  if  any  other  man  who  is  not  the 
next  friend,  occupies  the  lands  or  tenements  of  the  heir  as  guardian 
in  socage,  he  shall  be  compelled  to  yield  an  account  to  the  heir,  as 
well  as  if  he  had  been  the  next  friend ;  for  it  is  no  plea  for  him  in 
the  writ  of  account  to  say,  that  he  is  not  the  next  friend,  &c.,  but 

(1)  Sect.  124. 
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*he  shall  answer  whether  he  hath  occupied  the  lands  or  tenements    Bloufibld 
as  guardian  in  socage  or  no.    Bat  quare^  if,  after  the  heir  hath       etbb. 
accomplished  the  age  of  fourteen  years,  and  the  guardian  in  socage       [  *255  ] 
continually  occupieth  the  land  until  the  heir  comes  to  full  age, 
sciL  ol  twenty-one  years,  the  heir  at  his  full  age  shall  have  an 
action  of  account  against  the  guardian,  from  time  that  he  occupied 
after  the  said  fourteen  years,  as  guardian  in  socage,  or  against  him 
as  his  hailiff." 

And  Lord  Coke,  on  this  quttre,  observes,  ''This  qtL€ere  came  not 
out  of  Littleton's  quiver,  for  it  is  evident  that  after  the  age  of 
fourteen  years  he  shall  be  charged  as  bailif e,  at  any  time  when  the 

heire  will,  either  before  his  age  of  twenty-one  years  or  after." 

*  «  *  «  « 

Mr.  Purds  and  Mr.  Bagshawe,  contra,  insisted  that  Eyre  was       [  256  ] 
a  purchaser  for  valuable  consideration  of  five-sixths  of  the  copyhold 
estate,  and  that  he  had  the  legal  estate  by  a  valid  conveyance  and 
admission. 

They  argued,  that  the  plaintiff's  title,  if  any,  was  a  mere  legal 

one  to  be  enforced    at    law,  and  that  there  was  no  ground  for 

equitable  interference.    That  no  outstanding  term  or  legal  impedi* 

ment  had  been  proved  to  exist,  and  that  no  deeds  were  necessary 

to  prove  the  plaintiff's  title  of  heir,  and  that  he  might  maintain  an 

action  of  ejectment  without  previous  admittance :  Doe  d.  Tairant  v. 

Hellierii).    In  Crow  v.  Tyrrell  (2),  it  was  held,  on  demurrer,  that 

an  heir  out  of  possession  could  not  maintain  a  bill  for  the  possession 

of  the  estate  and  the  title  deeds ;  and  that  this  bill  did  not,  in  form, 

seek  to  remove  impediments  to  a  fair  trial  of  the  right  at  law.    In 

PuUeney  v.  Warren  (3),  Lord  Eldon  says,  "  I  do  not  *know  a  case      [  •267  ] 

in  which  the  heir  has  claimed,  merely  as  heir,  an  account ;  not 

stating  any  impediment  to  his  recovering  at  law — ^that  the  defendant 

has  the  title  deeds  necessary  to  maintain  his  title ;  that  terms  are 

in  the  way  of  his  recovery  at  law ;  or  other  impediments  which  do, 

or  which  may  probably  prevent  it ;  upon  which  probability  or  upon 

the  fact,  the  Court  founds  its  jurisdiction." 

As  to  treating  the  defendant  as  the  plaintiff's  bailiff,  it  is  to  be 
observed  that  the  principle  does  not  apply  to  an  adverse  holding 
like  the  present,  and  Littleton  speaks  only  of  land  of  socage  tenure, 
and  the  principle  has  never  been  applied  to  copyhold  estates.  The 
cases  cited  on  that  point  proceeded  on  their  special  circumstances. 

(1)  1  E.  E.  680  (3  T.  E.  162).  (3)  3  E.  E.  226  (6  Ves.  p.  89). 

(2)  3  Madd.  179. 
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Blomfiild  Mr.  Leach,  for  Ansell  the  mbrigagee. 

r. 

Mr,  Turner,  in  reply. 
The  Master  of  the  Bolls  reserved  his  judgment. 

The  Master  of  the  Bolls: 

In  the  coarse  of  the  hearing,  I  expressed  my  opinion,  that  the 
plaintiff's  title  ought  to  be  tried  at  law,  and  then  the  question  came, 
whether  the  bill  should  be  dismissed,  as  the  defendant  insisted  it 
ought  to  be,  or  whether,  as  the  plaintiff  contended,  the  bill  ought  to 
be  retained  for  a  year,  in  order  that  the  plaintiff  might  first  bring- 
his  ejectment,  and  afterwards  bring  on  his  cause  upon  the  equity 
reserved. 
[  258  ]  Considering  the  infancy  of  the  plaintiff,  and  the  notice  which  the 

defendant  possessed  at  the  time  of  his  purchase,  it  appears  to  me, 
that  if  the  plaintiff  establishes  his  title,  he  will  be  entitled   to 
consider  and  to  treat  the  defendant,  as  having  possessed  the  estate 
in  the  character  of  bailiff,  and  as  being  now  liable  to  account 
accordingly,  and  I  do  not  think  that  the  jurisdiction  which  this 
Court  has,  to  decree  accounts  of  the  estates  of  infants,  is  taken 
away  by  the  fact,  that  at  the  time  when  the  bill  was  filed,  the 
infant  had  attained  the  age  of  twenty-one  years.    In  this  case,  it 
cannot  be  said  that  there  was  any  improper  delay,  the  bill  being 
filed  within  five  months  after  the  attainment  of  twenty-one,  and  as 
soon  as  proper  advice  could  reasonably  be  expected  to  be  obtained. 
The  authorities  relating  to  cases  of  this  kind,  in  which  the  Court 
will    exercise    jurisdiction,  are  not    very   distinct,  perhaps    not 
altogether  consistent ;  but  it  is  to  be  observed,  that,  in  this  case, 
the  defendant,  aware  of  the  facts,  took  and  held  possession  during 
the  infancy  of  the  plaintiff:  dealt  with  the  property,  or  at  least  so 
much  thereof  as  purported  to  be  conveyed  to  him,  as  his  own  :  took 
possession  of  the  documents  of  title  relating  to  the  whole,  and 
delivered  them  over  to  his  own  mortgagee.    He  admits,  however, 
that  part  of  the  estate  belongs  to  the  plaintiff,  and  says,  that  in 
respect  of  that  part,  he  has  paid  rent,  though  he  does  not  say  to 
whom.     This  is  a  circumstance  which  will  have  to  be  considered  on 
taking  the  account ;  and  as  the  plaintiff  must  have  come  here  for  a 
discovery,  I  think  it   is  a  case,  in   which  the  legal  title  being 
established,  this  Court  should  give  relief.    There  is,  moreover, 
reason  to  believe,  that  a  legal  estate  is  outstanding.    The  surrender 
of  August,  1764,  was  made  subject  to  a  former  conditional  surrender, 
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and  althoagh  the  defendant  states,  that  the  condition  has  been   Blompibld 
satisfied,  it  does  not  appear  that  means  may  not  be  found  to  *place       etbb. 
the  legal  estate  ander  his  control,  and  he  plainly  states,  that  he      [  *259  ] 
will  avail  himself  of  any  legal  estate  which  he  can  obtain,  to  defeat 
any  ejectment  which  may  be  broaght  by  the  plaintiff.    I  do  not 
think  that  a  legal  estate  outstanding  is  so  proved,  as  to  found 
the  jurisdiction  upon  it;  but  there  being  other  grounds  for  the 
jurisdiction — the  existence  of  a  prior  surrender  being  apparent  ; 
the  satisfaction  of  the  condition  being  alleged  by  the  defendant, 
who  is  silent  as  to  the  legal  estate  being  obtained  by  means  of  the 
surrender,  and  yet  avows  his  intention  to  defeat  the  ejectment,  by 
means  of  any  legal  estate  he  can  procure,  appear  to  me  to  add  some 
force  to  the  reasons  for  entertaining  the  jurisdiction. 

I  think,  therefore,  that  this  bill  ought  to  be  retained  for  a  year, 
for  the  purpose  of  enabling  the  plamtiff  to  bring  his  ejectment,  and 
with  liberty  to  apply. 

His  Lordship  afterwards  added :  "  On  looking  at  the  prayer  of  the 
bill,  I  do  not  find,  that  it  distinctly  and  specifically  prays  to  restrain 
the  defendant  from  setting  up  any  outstanding  legal  estate ;  but, 
nevertheless,  I  think  that  it  is  quite  clear,  the  whole  object  of  the 
proceeding  would  be  defeated,  if  any  such  outstanding  term  could 
be  set  up.  I  must  consider  this  case  as  one  of  the  few  exceptions 
which  there  are  to  the  rule,  that  in  order  to  obtain  an  injunction 
there. must  be  a  distinct  prayer  for  it  in  the  bill." 

"  The  bill  must  be  retained  for  a  year,  with  liberty  to  the  plaintiff 
to  bring  an  ejectment;  and  if  the  ejectment  is  brought,  the 
defendant  is  not  to  set  up  any  outstanding  legal  estate." 


In  re   BEACEY(l). 

(8  Beav.  266—268 ;  S.  C.  14  L.  J.  Ch.  299;  9  Jur.  417.) 

In  equity  the  client  in  prosecuting  the  common  order  for  taxation  may 
object,  on  the  ground  of  want  of  retainer,  to  any  items  of  the  bill,  except 
those  as  to  which  he  has  admitted  the  retainer  by  his  petition.  The 
practice  is  different  at  law. 

A  party  appl3ring  for  a  special  order  for  taxation,  in  a  case  in  which  he 
might  have  obtained  the  common  order,  must  pay  the  costs  though  he 
succeeds. 

In  this  case,  the  petitioners  were  the  executors  of  William  Meyrick, 
deceased,  who,  in  his  lifetime,  employed  Mr.  Bracey  as  his  solicitor. 


(1)  /n  re  HerheH  (1887)  84  Ch.  D. 
504,  56  L.  J.  Ch.  719,  66  L.  T.  322 ; 


In  re  Frape  [1894]  2  Ch.  290,  63  L.  J. 
Ch.  678,  8  E.  274,  71  L.  T.  80. 


1846. 
March  17. 
April  10. 

HolU  Court. 

Lord 

Langdale, 

M.R. 

[266] 
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In  re  Since  Mr.  Meyrick'a  death,  Mr.  Bracey,  in  December,    1844, 

Bbacby.  elelivered  to  his  executors  a  bill  of  costs  amounting  in  the  whole  to 
the  sum  of  8982.  Is. 

This  was  a  special  petition  presented  for  the  purpose  of  obtaining 
an  order  to  have  that  bill  taxed,  and  that  the  Master  might  be 
authorized  to  distinguish  the  items,  which  the  petitioners,  as 
executors,  were  liable  to  pay. 

The  bill  consisted  of  four  distinct  classes  of  items,  and  in  respect 
of  such  classes,  the  bill  was  divided  into  four  distinct  parts,  which 
were  distinguished  as  follows : 

General  bill  of  costs    - 
Plaintiff's  costs  in  suit 
Defendant  Meyrick's  ditto  - 
Defendant  Otway's  ditto     - 


The  petitioners  admitted,  that  they  were  liable  to  pay  the  bills 
which  were  incurred  upon  the  retainer  of  Mr.  Meyrick ;  but  they 
did  not  admit  their  liability  to  pay  the  costs  of  the  suit,  which 
were  incurred  on  the  behalf  of  the  plaintiff  and  of  the  defendant 
Otway. 
[267]  The  solicitor,  Mr.  Bracey,  had  commenced  an  action  for  the 

recovery  of  his  whole  bill,  and  he  alleged,  that  he  could  prove  the 
liability  of  Mr.  Meyrick  to  pay  the  costs  of  the  plaintiff  and  of  the 
defendant  Otway. 

Under  these  circumstances,  the  only  question,  on  the  hearing  of 
the  petition,  was,  whether  the  taxing  Master  to  whom  the  bill 
might  be  referred,  would  take  into  his  consideration  the  question  of 
liability  or  retainer. 

Mr,  Kindersley  and  Mr.  Wright^  in  support  of  the  petition : 

It  was  necessary  to  present  a  special  petition,  in  order  to  obtain 
the  special  directions  of  the  Court.    *    ♦    ♦ 

Mr.  Turner^  contra : 

A  special  petition  was  quite  unnecessary.  It  has  always  been 
the  practice  in  equity,  under  the  ordinary  reference  for  taxa- 
tion, to  determine  questions  of  liability  and  retainer  as  to  any 
items  of  the  bill  carried  in.  The  petitioners  ought  to  have 
obtained  an  order  of  course  for  the  taxation,  in  the  common 
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the  jurisdiction. 
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In  re 
Bbacey. 


The  Masteb  of  the  Bolls  said  he  would  make  inquiries  on  the      -^pri^  lo. 
point.  |-  268  ] 

Thb  Master  of  the  Bolls: 

The  only  question  on  the  hearing  of  the  petition  was,  whether 
the  taxing  Master  to  whom  the  bill  might  be  referred,  would  take 
into  his  consideration  the  question  of  liability  or  retainer,  and  upon 
application  to  the  taxing  Masters,  they  have  certified  to  me,  that 
according  to  the  practice  of  the  Court,  the  party  prosecuting  the 
common  order  for  taxation,  may  object,  on  the  ground  of  want  of 
retainer,  to  any  items  of  the  bill,  except  those  for  which  he  has 
admitted  the  retainer  by  his  petition,  and  this,  notwithstanding 
an  action  at  law  may  have  been  brought  for  the  recovery  of  the 
bill. 

This  is  in  conformity  with  the  opinion  of  Lord  Eldon  as 
stated  in  the  case  of  Rigby  v.  Edwards,  reported  in  Beames  on 
Costs. 

The  practice  seems  to  be  otherwise  at  law.  The  Master  at  law 
has  no  power  to  examine  witnesses,  and  there  is  a  provision  in  the 
Act  (1),  that  when  the  taxation  is  at  law,  judgment  is  to  be  entered 
ap,  unless  the  retainer  be  disputed  ;  whereas,  where  the  taxation  is 
in  equity,  payment  is  to  be  enforced  according  to  the  course  of  the 
Court,  and  nothing  is  said  about  disputed  retainer. 

It  being  the  practice  to  have  questions  of  disputed  retainer 
considered  by  the  taxing  Master,  justice  to  both  parties  may  be 
done  on  the  reference ;  which  must,  accordingly,  be  made  in  the 
usual  form. 

The  petitioner  must  pay  the  costs  of  the  petition. 


BEAUCLEEK  v.  ASHBUENHAM. 

(8  Beav.  322—329 ;  8.  0.  14  L.  J.  Ch.  241 ;  9  Jur.  146.) 

Tnmtees  were  **  authorized  and  required "  with  the  **coDBent  and 
direction  in  writing  "  of  the  tenant  for  life,  to  lay  out  the  trust  monies 
on  'leasehold  hereditaments,"  ''  in  some  convenient  place  : "  Held,  that  it 
was  imperatiye  on  the  trustees,  on  the  requisition  of  the  tenant  for  life, 

(I)  Sect  43. 


1845. 
Feb.  13,  26. 

MolU  Court. 

Lord 

Lanodalb, 

M.R. 

[322] 
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ASHBURN 
HAM. 


Beauclerk  to  invest  in  leaseholds,  and  that  they  could  not  refuse  to  do  so,  on  tJie 

^*  ground  of  the  liabilities  to  be  incurred  by  them  on  the  covenants,  tbey 

""""  having  expressly  contracted  on  the  subject,  but  that  they  had  a  discretion 

to  exerdse  as  to  value,  title,  and  locality ;  secondly,  that  leasehold  houses 
were  within  the  power. 

Upon  the  marriage  of  the  plaintiff,  Henry  William  Beauclerk, 
with  Lady  Katherine  Ashbarnham,  a  settlement  was  executed, 
whereby  certain  funds  and  real  estates  were  vested  in  trustees, 
in  trust,  in  effect,  for  the  husband  for  life,  with  remainder  to  the 
wife  for  life,  with  remainder  for  the  children  of  the  marriage. 

The  settlement  contained  the  following  power :  "  Provided  always, 
and  it  is  hereby  also  agreed  and  declared,  that  it  shall  be  lawful 
for  the  said  Percy  Ashburnham,  Robert  Vyner,  Henry  Bichard  Cox, 
and  Spencer  Drummond,  &c.  and  they  are  hereby  authorised  and 
required,  at  any  time  or  times  after  the  solemnisation  of  the  said 
intended  marriage,  by  and  with  the  consent  and  direction  in  writing 
of  the  said  John  Beauclerk,  during  his  life,  as  to  the  said  trust 
funds,  and  premises,  secondly  thereinbefore  put  in  settlement,"  at 
the  costs  of  the  trust  premises,  to  sell  any  part  of  the  trust  funds, 
or  call  in  the  securities  or  any  part  thereof,  and  "by  and  with  such 
consent  and  direction  as  aforesaid,  and  at  the  like  costs  and  charges, 
to  lay  out  and  invest  the  monies  to  arise  by  any  such  calling  in, 
sale,  or  transfer,  in  one  or  more  purchase  or  purchases  of  freehold 
or  copyhold  hereditaments,  or  leasehold  hereditaments  for  a  term 
of  years  of  which  not  less  than  sixty  years  shall,  at  the  time  of 
such  purchase,  be  unexpired,  and  either  with  or  without  requiring 
the  production  of,  or  enquiring  into  the  title  of  the  lessor  of  such 
leasehold  hereditaments  to  or  to  demise  the  same  leasehold  heredita- 
ments, in  some  convenient  place  or  places  in  England  or  Wales,*' 
to  be  conveyed,  surrendered,  assigned  and  assured  unto  the  trustees, 
[  *32S  ]       with  power  *to  resell  such  hereditaments,  in  like  manner,  and  in 
the  meantime,  and  until  such  hereditaments  shall  be  resold,  to  pay 
and  apply  the  rents  and  profits  thereof,  (after  paying  thereout  the 
expenses  incident  to,  or  caused  by  any  repairs  or  insurance  against 
damage  by  fire,  of  any  of  the  buildings  on  such  hereditaments,  and 
such  repairs  and  insurance,  the  trustees  or  trustee  for  the  time 
being  are  hereby  authorized  to  make  and  effect,  if  they  or  he  shall 
think  fit  so  to  do,)  upon  such  and  the  same  trusts,  and  in  such 
and   the  same  manner,   as   the  interest,   dividends,  and  annual 
produce  of  the  monies  laid  out  in   the  purchase  thereof  would 
have  been  applicable,  if  the  same  had  not  been  so  laid  out  in  such 
purchase,  and  such  hereditaments  so  to  be  purchased  are,  for  the 
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purposes  of  the  settlement,  to  be  considered  as  money  and  personal   Bkauclebk 

eSb&te.  ASHBUBN* 

Lady  Katherine  died  in  1889,  leaving  an  infant  daughter.  ^^^• 

The  tenant  for  life,  Mr.  Beauclerk,  was  desirous  of  having  7,740Z. 
part  of  the  trust  monies,  invested  in  two  leasehold  houses  in  Lyall 
Street  and  Ghesham  Place,  Belgrave  Square,  producing  a  clear 
income  of  465Z.  a  year,  after  payment  of  the  ground  rent.  He  made 
the  necessary  application  in  writing  to  the  trustees,  for  that  pur- 
pose. Two  of  the  trustees  (Ashbumham  and  Yyner)  declined  to 
comply  with  this  request,  the  other  two  assented.  One  of  the 
objections  raised  was,  that  the  trustees,  by  taking  an  assignment 
of  the  leaseholds,  would  become  personally  liable  to  the  covenants. 
Upon  which  it  was  proposed,  on  behalf  of  Mr.  Beauclerk,  that  the 
premises  should,  in  the  first  instance,  be  assigned  to  Mr.  Beau- 
clerk, who  should  assign  them  to  the  trustees  and  give  his  bond  of 
indemnity. 

The  request  not  having  been  complied  with,  Mr.  Beauclerk  filed       [  S24  ] 
this  bill  to  compel  the  trustees  to  make  the  investment  in  the 
leaseholds,  and  if  necessary,  for  the  removal  of  the  two  dissentient 
tmstees. 

The  two  trustees,  by  their  answer,  said,  that  when  the  proposal 
was  made  by  the  plaintiff,  '*  considering  such  proposal  to  be  made 
by  him,  evidently  with  a  view  to  his  own  sole  benefit,  as  tenant  for 
life,  and  to  the  great  and  obvious  prejudice  of  his  child,  who  was 
entitled  to  the  capital  of  the  said  trust  fund  under  the  trusts  of  the 
said  settlement,  (he,  the  plaintiff,  being,  from  his  age,  that  is  to 
say,  thirty-two  years  or  thereabouts,  not  unlikely  to  live  out  the 
larger  portion  of  the  terms  for  which  such  leasehold  premises  were 
holden,)  and  believing,  that  the  terms  of  the  power  of  investing 
the  trust  funds  in  the  purchase  of  real  and  leasehold  estates, 
authorised  them  and  their  co-trustees  to  use  their  discretion  as  to 
their  compliance  with  such  proposal,  they,  for  their  better  govern- 
ment, as  such  trustees,  took  the  opinion  of  a  barrister  of  long 
standing  upon  the  subject  of  such  proposal,"  (which  opinion  they 
set  out  at  length),  and  acting  thereon,  they  refused  to  comply. 

They  also  submitted,  that  they  were  entitled  to  refuse,  on  the 
ground  of  the  legal  liabilities  which  they  would  incur,  by  taking 
an  assignment  of  the  leaseholds,  subject  to  the  rents  and  covenants. 

Mr.  Kindersley  and  Mr.  J.  Baily^  for  the  plaintiff : 

The  power  not  only  ''  authorises,"  but ''  requires  "  the  trustees, 
B.B,— VOL.  LXvni.  7 
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Beauclbbk    **  by  and  with  the  consent  and  direction  *'  of  the  plaintiff,  to  lay 

AsHBUBN.     out  the  trust  monies  in  the  purchase  of  leaseholds.    The  power  is 

^^^'        therefore  imperative  on  them,  and  their  discretion  is  limited  as  to 

the  value  of  the  property.    Here  the  leasehold  houses  are  admitted 

[  *325  ]       to  *be  worth  the  amount  proposed  to  be  invested  in  their  purchase. 

It  will  be  objected,  that  the  trustees  may  incur  some  liability 

under  the  covenants  of  the  lease,  but  that  will  be  provided  for,  by 

the  mode  in  which  the  arrangement  is  proposed  to  be  carried  into 

execution  ;  besides  this,  the  trustees  have  undertaken,  by  the  terms 

of  the  settlement,  to  incur  such  a  liability.    Stickney  v.  SeweU  (i), 

which  is  cited  in  the  opinion  taken  by  the  trustees,  has  no  application 

to  the  present  case. 

Mr.  Turner  and  Mr.  Whitbread  for  incumbrancers  on  the 
plaintiff's  life  interest,  concurred  in  the  application.  They 
observed,  that  this  was  not  the  case  of  a  discretionary  power,  but 
of  one  which  was  imperative,  and  contained  the  very  word 
''required"  pointed  out  in  the  case  of  Lee  v.  Young  (2). 

Mr.  Cox,  tor  the  two  consenting  trustees. 

Mr.  Sidebottom,  tor  Mr.  Ashburnham,  one  of  the  dissentient 
trustees : 

It  is  questionable  whether  the  property  comes  within  the  power, 
and  whether  this  expression  ''leasehold  hereditaments,"  would 
comprise  houses ;  but,  supposing  it  does,  still  was  such  the  inten- 
tion of  the  authors  of  the  settlement  ?  The  investment  is  to  be  on 
freehold,  or  copyhold,  or  leasehold  hereditaments  "in  some  con- 
venient place,"  and  this  evidently  means,  that  the  leasehold  must 
be  conveniently  situate  with  regard  to  the  other  parts  of  the  freehold 
or  copyhold  estate. 

The  trustees  were  intended  to  have  a  discretion,  and  they  ought 
[  3S6  ]  to  have  regard  to  the  interests  of  all  parties.  *  *  Trustees  ought 
not  to  be  subject  to  such  a  liability.  As  to  the  indemnity,  they  are 
not  bound  to  take  the  bond  of  the  plaintiff,  and  by  the  other 
arrangement  which  has  been  proposed,  the  property,  in  transitu^ 
may  become  liable  to  the  plaintiff's  debt.    *    *    * 

Mr.  Bacon^  for  Mr.  Yyner,  another  dissentient  trustee : 
The  power  does  not  take  away  the  discretion  of  the  trustees  in 

(1)  43  R.  B,  129  (1  My.  &  Or.  8).  (2)  60  B.  B.  258  (2  Y.  &  0.  0.  C. 

p.  536). 
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the  selection  of  leaseholds  on  which  to  invest  the  trust  money.    In   Rbauglebk 
the  execution  of  that  discretion,  this  trustee,  not  thinking  that  this     ashborn- 
will  be  a  proper  investment,  has  refused  to  concur.    The  other        ^^^• 
alternative  proposed  to  him  was  to  retire ;   such  a  course  would 
manifestly  be  most  improper  on  the  part  of  any  trustee.     The 
trustees  disagreeing,  the  matter  must  necessarily  be  referred  to  the 
only  jurisdiction  which  can  decide  on  its  propriety. 

Mr.  RoupeU  and  Mr.  Law,  for  the  infant.    ♦    *    * 

Mr.  Kindersley,  in  reply.  r  327  i 

Thb  Mastbb  of  thb  Bolls  : 

The  refusal  of  the  trustees  cannot  rest  on  this,  that  leasehold 
houses  are  not  within  the  power,  nor  on  the  degree  of  risk  they 
may  incur  by.  investing  on  leaseholds,  for,  by  the  settlement,  they 
have  contracted  for  that  liability,  though  it  ought  to  be  reduced 
within  the  least  possible  limits.  If  the  trustees  desire  it,  I  would 
willingly  refer  it  to  the  Master,  to  make  any  enquiries  as  to  the 
value  or  situation  of  the  property,  or  any  other  particulars  they 
may  require. 

I  must  confess  that  if  I  had'  been  in  the  situation  of  these 
trustees,  I  should  have  been  just  as  unwilling  to  consent.  Let  the 
matter  stand  over  for  a  week  to  see  if  the  trustees  desire  any 
enquiries  before  the  Master. 

This  case  came  on  again,  when  a  discussion  took  place,  how  far      Feb,  26. 
the  Court  had  declared  that  there  was  an  imperative  duty  on  the 
trustees  to  invest  the  trust  money  on  the  leaseholds  in  question. 

The  Master  of  the  Bolls  said,  he  was  afraid  of  adopting  the 
declaration  asked  by  the  plaintiff,  for  the  trustees  had  many  things 
to  consider.  What  he  conceived  was  this :  that  upon  the  requisition 
of  the  tenant  for  life,  the  trustees  were  bound  to  lay  out  the  funds 
in  the  purchase  of  ''  leasehold  hereditaments,"  in  some  convenient 
place  &c. :  that  leasehold  houses  were  within  the  meaning  of  the 
expression  "  leasehold  hereditaments  "  contained  in  the  settlement, 
and  that  the  trustees  were  not  entitled  to  reject  this  property  as  an 
investment,  simply  on  the  ground  that  it  consisted  of  leasehold 
houses.  That  he  did  not  mean  to  say  anything  about  these 
particular  houses,  or  as  to  their  title,  situation,  description,  &c., 
for  he  considered  that  the  trustees  had  a  most  important  discretion 
to  exercise  in  respect  to  those  matters,  which  he  did  not  mean,  in 
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[b.r. 


Bhauclbrk   the  least,  to  interfere  with.     That  being  broaght  before  the  Court, 

AsHBURK-    they  had  a  right  to  have  any  of  those  matters  now  enquired  into 

HAM.        before  the  Master,  because  it  must  be  agreed,  at  once,  that  it  would 

not  be  fit  for  them  to  lay  out  the  trust  monies  in  a  low,  bad,  and 

deteriorating  situation. 

The  trustees  must,  therefore,  determine  whether  they  would  take 
upon  themselves  the  charge  of  ascertaining  these  matters,  or,  being 
brought  here,  would  require  the  assistance  of  the  Court  by  means  of 
an  enquiry. 

The  enquiry  was  waived  by  the  trustees. 
[  329  ]  The  question  of  costs  was  then  left  to  the  Court,  the  trustees 

having  served,  and 

The  Master  of  the  Bolls  thought,  that  in  such  a  case  as  this, 
regard  must  be  had  to  all  the  circumstances,  and  that  all  parties 
should  have  their  costs  out  of  the  fund,  as  between  solicitor  and 
client,  except  the  incumbrancers,  whose  costs  ought  to  be  borne  by 
the  tenant  for  life. 


1845. 
AprUn. 

jRolU  Cimrt. 

Lord 

Lanodalb, 

M.R. 

[331] 


STOPFOED  V.  CHAWOETH. 

(8  Beav.  331—337  ;  S.  0.  9  Jur.  639.) 

Under  limitations  in  a  wiU,  to  a  married  woman,  her  husband  and 
children,  held,  on  the  context,  that  the  children  of  her  second  marnage 
took  nothing. 

Bequest  to  a  married  daughter  for  life,  and  if  she  survived  her  husband 
and  children,  to  transfer  it  to  her,  but  if  she  left  children,  then  to  her 
husband,  Captain  W.,  for  life,  with  remainder  to  her  children,  with  a  gift 
over,  in  the  event  of  her  dying  in  the  life  of  her  husband  without  leaving 
children.  She  died  leaving  children  by  Captain  W.,  and  by  a  second 
marriage  :  Held,  that  the  latter  were  not  entitled  to  participate  in  the  fund. 

Lewis  Montolieu,  at  the  time  of  making  his  will,  had  two 
daughters,  namely,  Maria  Georgiana,  who  was  unmarried,  and 
Julia  Fanny,  the  wife  of  Captain  Wilbraham,  who  at  the  time 
had  no  children. 

By  his  will,  dated  in  1817,  the  testator,  after  reciting  that  he  was 
possessed  of  three  specified  species  of  stock,  bequeathed  one  half 
thereof  to  his  daughter  Maria  Georgiana,  her  heirs  and  assigns 
for  ever. 

He  then  gave  the  other  moiety  to  trustees,  upon  trusts,  which 
were  declared  as  follows : 

''In  trust  that  they  will  regularly  pay  to  my  daughter,  Julia 
Fanny,  all  the  dividends  arising  from  the  three  said  sums,  for  her 
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Bole  aud  separate  use,  independent  of  *her  husband ;  and  should     stopford 
she  survive  her  husband  and  children,  that  they  will,  whenever  that   chawobth. 
shoold  take  place,  transfer  to  her,  the  said  Julia  Fanny,  the  said      [  *^'^  ] 
three  sums  of  2,187i.  Bank  stock,  10,000i.  Consols,  2,250Z.  Old 
Souih  Sea  Annuities,  to  be  at  her  own  disposal,  to  her,  her  heirs, 
and  assigns  for  ever ;  but  should  she  die  leaving  a  child  or  children, 
that  they  will,  after  her  death,  pay  the  said  dividends  to  her 
husband,  Captain  Wilbraham,  during  his  life,  and  at  his  death, 
transfer   the  said  three  sums  to  any  one  child,  or  among  her 
children,  in  such  proportions  as  she,  by  will  or  deed,  or  any  other 
written  document,  may  have  appointed,  upon  their  attaining  the 
age  of  twenty-one  years,  or  marriage  of  the  daughters ;  but  in  case 
of  her  having  left  no  such  will,  deed,  or  appointment,  then  the 
whole  to  the  child,  should  there  be  but  one,  otherwise  in  equal 
proportions  among  the  children,  upon  their  attaining  the  age  of 
twenty-one  years,  or  marriage  of  the  daughters ;  but  should  the 
said  Julia  Fanny  die  during  the  lifetime  of  her  husband  without 
leaving  children,  that  the  said  trustees  will,  immediately  after  the 
death,  transfer  the  said  sums  of  2,187Z.  Bank  stock,  10,000Z.  Con- 
solidated Bank  Annuities,  and  2,2502.  Old  South  Sea  Annuities,  to 
my  daughter  Maria  Georgiana,  her  heirs,  and  assigns  for  ever." 
The  testator  died  in  1817. 

Captain  Wilbraham  died  in  1824,  leaving  his  widow  him  surviving, 
who  in  1826  married  Sir  H.  F.  Bouverie. 

The  testator's  daughter,  Julia  Fanny,  died  in  1886,  without 
having  executed  her  power  of  appointment,  leaving  four  children 
by  her  first,  and  two  by  her  second,  marriage. 

The  question  in  the  cause  was  this,  whether  the  children  of  the        [  833  ] 
second  marriage  participated  in  the  fund. 

Mr.  Tinney,  Mr.  Turner,  and  Mr.  Prior  for  the  plaintiffs,  the 
children  of  the  first  marriage : 

The  word  "children"  in  the  will  is  applicable  only  to  the 
children  of  the  existing  marriage.  It  is  plain  from  the  context 
of  the  will  that  the  ''  husband"  referred  to  is  Captain  Wilbraham, 
who  is  specifically  named.  If  there  should  be  surviving  children, 
he  is  to  take  a  life  interest,  and  the  class  of  children  would  have  to 
be  determined  at  his  death.  If  she  survived  her  husband  and 
children,  (meaning  those  by  her  first  marriage),  then,  ''  whenever 
that  event  should  take  place,"  the  funds  were  to  be  transferred  to 
her.     The  only  gift  is  in  the  direction  to  transfer,  and  the  gift 
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Stopford  therefore  vested  only  on  the  happening  of  that  event :  Batsford  v. 
Chawobth.  Kebble  (i) ;  but  if  the  event  depended  upon  her  death,  leaving  no 
children  of  any  marriage,  as  contended  for  by  the  defendants,  there 
could  be  no  vesting  until  her  death,  and  no  transfer  could  ever,  by 
any  possibility,  be  made  to  her.  The  testator  evidently  considered 
that  the  trust  might  terminate  in  her  lifetime,  otherwise  he  would 
not  have  directed  a  transfer  to  her.  The  testator  intended,  in  the 
event  of  his  youngest  daughter  becoming  a  widow  without  children, 
to  assimilate  her  legacy  to  that  of  the  eldest  daughter,  to  whom  the 
bequest  was  absolute. 

Under  a  bequest  to  a  wife,  the  widow  of  an  after  marriage  will 
not  take;  neither  should  children  of  a  subsequent  marriage  be 
allowed  to  take,  under  a  gift  to  the  children  of  a  marriage 
specifically  pointed  at  by  the  will.  They  also  cited  Wilkinson  v. 
Adam  (2), 

[  S34  ]  Mr.  RoU  in  the  same  interest. 

Mr.  Lloyd  (in  the  absence  of  Mr.  Kindersley)  for  the  children 
of  the  second  marriage : 

At  the  date  of  the  testator's  will,  his  daughter  had  no  children, 
therefore  there  were  no  children  who  were  peculiar  objects  of  his 
bounty;  but  his  intention  was  generally  to  provide  for  any  children 
his  daughter  might  have.  If  the  construction  contended  for  by  the 
plaintiffs  be  the  right  one,  the  children  of  the  first  marriage  might 
all  die,  and  the  surviving  children  by  a  second  marriage  would  be 
unprovided  for,  and  if  she  died  leaving  children  but  no  husband, 
there  would  be  an  intestacy.  The  words  of  the  bequest  will  be 
satisfied  by  including  all  children  and  any  husband,  and  by  holding, 
that  the  meaning  of  the  word  '*  husband  "  is  limited  in  that  clause 
only,  in  which  Captain  Wilbraham  is  specifically  mentioned.  In 
Barrington  v.  Tristram  (3),  under  a  gift,  "  upon  trust  for  and  for 
the  benefit  of  all  and  every  the  child  and  children  of  the  testator's 
niece,  Mrs.  Tristram,  the  wife  of  the  Beverend  Thomas  Tristram," 
the  children  of  a  subsequent  marriage  of  the  niece  born  before  the 
period  of  distribution,  were  held  entitled  to  take. 

The  Master  of  the  Bolls: 

I  feel  much  obliged  to  Mr.  Lloyd  for  his  very  able  argument,  but 
I  do  not  think  I  need  trouble  you,  Mr.  Tinney,  to  reply  in  this  case. 

(1)  4  E.  R.  15  (3  Ves.  363).  (3)  5  E.  B.  322  (6  Yes.  345). 

(2)  12  E.  E.  255  (1  y.  &  B.  43). 
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If  I  were  at  liberty  to  make  a  will  for  this  gentleman,  or  to     Stopfobd 
conBtrne  it  upon  a  conjecture  of  what  he  would  have  done  if  the   chawobth. 
circiunBtances  had  been  present  to  his  mind  at  the  time,  I  should 
have  no  hesitation  at  all  in  giving  that  construction  which  would 
meet  Mr.  lAoyd'u  *view ;  but  I  am  not  at  liberty  to  do  any  such      [  •sss  ] 
thing :  I  must  take  the  words  as  they  stand. 

This  is  an  extremely  ill  drawn  will,  and  I  am  satisfied  this 
gentleman  had  not  in  his  mind  any  such  contingency  as  that  which 
has  happened.  His  will  does  not  contain  such  a  general  description, 
or  any  such  statement,  as  to  enable  me  to  construe  the  words  in  a 
way  to  give  effect  to  that,  which  probably  would  have  been  his 
intention,  and  which  he  would  have  expressed,  if  he  had  contem- 
plated the  contingency  which  has  happened.     This  testator  was 
possessed  of  very  considerable    sums  of    stock.     He    had  two 
daughters,   one   who  was   married,   but   had   no   children,   and 
another  who  was  unmarried.     He  divided  the  sums  in  question 
between  his  two  daughters.    To  the  unmarried  daughter,  he  gave 
one  moiety  absolutely  "  to  her,  her  heirs,  and  assigns."    There  is 
the  same  expressions  in  the  gift  to  the  married  daughter,  ''  to  her, 
her  heirs,  and  assigns."    With  respect  to  the  married  daughter, 
who  had  no  children,  he  meant  to  provide  for  the  children ;  he 
meant  to  give  something  to  the  husband,  if  he  and  the  children 
survived  the  wife ;  but  in  no  other  event. 

I  agree  with  Mr.  Lloyd  that  there  were  four  contingencies,  but 
he  provides  for  three  only ;  first,  in  case  of  the  daughter  surviving 
her  husband  and  children:  in  that  case,  he  desires  the  moiety 
which  he  had  intended  for  her  family,  to  be  transferred  to  her 
absolutely,  "  to  her,  her  heirs,  and  assigns  for  ever ; "  that  is,  if 
she  became  a  childless  widow,  she  was  to  be  the  absolute  owner  of 
this  moiety,  in  the  same  manner  that  he  had  made  her  sister 
absolute  owner  of  the  other. 

The  next  event  he  provides  for,  is,  if  she  dies,  leaving  her  [  836  ] 
husband  and  children.  In  that  event,  he  makes  a  gift  to  the 
husband  for  life,  and  afterwards  to  the  children.  There  is  a  third 
contingency ;  if  she  died,  leaving  a  husband  and  no  children,  in 
that  case,  he  gives  the  fund  over  to  the  other  daughter,  and  the 
husband  gets  nothing. 

If  he  had  been  asked,  whether,  intending  to  provide  for  his 
daughter  and  her  children,  he  meant  to  say  this,  that  if  she 
married  twice,  and  left  no  children  by  the  first  husband,  surviving 
her,  but  several  children  by  the  second,  those  children  should  go 
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without  provision,  one  could  hardly  think  that  he  woald  have 
assented.  It  is,  however,  possible ;  for  this  gentleman  might  liave 
disapproved  of  a  second  marriage,  and  might,  on  that  accoant, 
have  made  no  provision  for  the  children  in  that  event,  thoagli  it 
seems  to  me  to  be  improbable. 

Under  these  circumstances,  the  question  which  arises  in  this 
case  is,  whether  he  has  used  such  general  words  in  describing  the 
children  who  are  to  take,  as  justifies  the  Court  in  comprising  the 
children  of  the  second  husband ;  that  is  the  question. 

She  had  a  husband  at  the  time.  First,  he  gave  it  to  her  for  her 
separate  use,  independent  of  her  husband,  and  if  she  survived  her 
husband  (which  I  can  only  construe  to  mean  her  present  husband) 
and  children,  the  trustees,  whenever  that  event  takes  place,  are  to 
transfer  the  said  three  sums  to  her,  her  heirs,  and  assigns  for  ever; 
but  should  she  die  leaving  a  child  or  children,  that  they  shall, 
after  her  death,  pay  the  said  dividends  to  her  husband  Captain 
Wilbraham,  using  the  very  same  expression  used  before  ''  to  her 
husband,"  and  adding,  by  way  of  exemplification,  '' Captain 
Wilbraham." 
[  337  ]  Now  Mr.  Lloyd  has  very  ingeniously  argued,  that  this  expression 

''Captain  Wilbraham  "  limited  the  meaning  of  the  word  ''husband  " 
to  that  particular  clause ;  and  as  that  limitation  was  not  contained 
in  the  former  clause,  the  word  "husband"  might  be  construed  to 
mean  any  husband  she  might  happen  to  have.  I  confess  I  do  not 
think  that  this  is  a  liberty  I  can  take  with  the  words.  She  had  a 
husband,  by  description,  applicable  to  it.  Well,  then,  pay  the 
dividends  to  her  husband  Captain  Wilbraham  during  his  life,  and 
at  his  death,  transfer  the  said  three  sums  among  her  children. 
And  we  come  again  to  the  last  clause,  which  is  this,  "  should  the 
said  Julia  Fanny  die  during  the  lifetime  of  her  husband,  without 
leaving  children,  then  the  funds  are  given  over." 

If  I  could  have  found  any  expressions  in  this  will,  extending 
the  bequest  to  her  children  generally,  without  reference,  either 
expressly,  or  by  necessary  implication,  to  the  husband  she  then 
had,  I  should  have  had  great  satisfaction  in  so  construing  this 
will ;  but  taking  the  words  of  the  will  as  they  stand,  it  appears  to 
me,  that  I  am  not  at  liberty  to  construe  "  her  children  "  to  be 
any  other  children  than  those  she  might  have  by  that  particular 
husband. 

I  very  much  regret  to  see  such  a  result,  for  the  consequence 
might  have  been,  that  none  of  her  children  living  at  the  time 
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would  have  been  provided  for  at  all;  I  think,  however,  this  is     stopford 
the  necessary  effect  of  this  will,  and  I  must  make  a  declaration   chawobth. 
accordingly.  * 


FKASEK  V.  WOOD. 

(8  Beav.  339—342 ;  S.  C.  14  L.  J.  Ch.  220.) 

Where  there  has  been  great  delay  and  there  is  little  hope  of  perfecting 
the  title  within  a  reasonable  time,  the  Court  will  dismiss  a  purchaser 
"with  costs. 

In  1842,  the  defendant  contracted  to  purchase  an  estate.  A  suit  for 
specific  performance  haying,  in  the  same  year,  been  instituted  by  the 
Tenders,  it  appeared,  that  the  vendors  claimed  under  a  testator  who  died  in 
1809,  and  subject  to  his  debts :  that  a  creditor's  suit  had  been  instituted  in 
1813,  and  a  decree  for  an  account  and  sale  made  in  1817,  since  which  time 
nothing  effectual  had  been  done  in  the  suit,  and  no  report  of  debts  had 
been  actuaUy  confirmed.  After  so  great  delay,  no  further  time  was  given 
to  the  vendors  to  complete  their  title,  and  the  bill  for  specific  performance 
was  dismissed  with  costs. 

In  1842,  the  plaintiffs  put  some  property  up  for  sale,  subject  to 
Bx>ecial  conditions  of  sale,  and  the  defendant  Wood  became  the 
porchaser  for  81,500Z.  The  abstract  was  delivered  in  May,  which 
suppressed  all  mention  of  a  suit  which  is  after  stated.  In  November 
following,  the  vendors  instituted  a  suit  for  specific  performance,  in 
which  a  decree  was  made  in  April,  1848,  referring  it  to  the  Master 
to  inquire  whether  a  good  title  could  be  made.  In  July,  1848,  the 
defendant  carried  in  his  objections  to  the  title.  In  the  investigation, 
the  following  circumstances  appeared  relative  to  the  title  of  the 
estate : 

The  estate  had  belonged  to  John  Beveit,  who,  by  his  will,  charged 
his  real  estates  with  the  payment  of  his  debts.  He  died  in  1809, 
and  in  1818  a  creditor's  suit  (i)  was  instituted,  and  in  1817  a  decree 
was  made  for  taking  the  accounts,  and  for  raising  the  deficiency  of 
*the  personal  estate,  by  a  sale  of  the  real  estate.  The  suit  had 
become  abated  in  1820,  and  in  1884  a  decree  had  been  made  in  a 
supplemental  suit  of  Jessup  v.  Revett.  The  suit  became  abated  in 
1838,  and  was  revived  in  1889 ;  but  no  effective  proceedings  had 
ever  been  had,  and  no  report  of  debts  had  ever  been  made.  It 
was  therefore  objected,  that,  the  estate  being  subject  to  the  decree 
of  1817,  and  to  the  unascertained  debts,  a  ^ood  title  could  not  be 
made  by  the  plaintiffs. 

The  plaintiffs,  it  appeared,  claimed  under  parties  beneficially 
entitled  under  the  will  of  the  testator ;  the  estates  having  been  by 

(1)  JesBup  V.  White. 


1845. 
Feb.  24. 

Rolls  Omrt. 

Lord 

Lanodale, 

M.R. 

[339] 
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Frabkb  them  conveyed  in  1825  to  trastees  for  sale,  and  the  plaintiff  Fraser 
Wood.       being  a  sabstituted  trustee  under  a  deed  dated  in  1889. 

To  remove  the  objection,  the  plaintiff,  in  Febraary,  1844, 
produced  the  draft  of  the  Master's  report  in  the  creditor's  suit, 
finding  debts  to  the  amount  of  1,0522. ;  but  this  report  had  never 
been  confirmed. 

The  Master,  in  July,  1844,  reported  against  the  title,  whereupon 
the  plaintiffs  excepted  to  the  report. 

The  cause  came  on  upon  the  exceptions,  and  for  further 
directions. 

Mr.  Turner  and  Mr.  Cole,  for  the  plaintiffs,  contended  that, 
after  such  a  lapse  of  time,  the  presumption,  naturally  arising  was, 
that  there  were  no  other  debts  than  those  stated  in  the  Master's 
report,  which  would  be  provided  for  out  of  the  purchase  money. 

(Thb  Master  of  thb  Bolls  :  If  this  were  a  case  out  of 
Court,  there  would  be  a  strong  presumption  after  the  lapse 
[  *S41  ]  of  time ;  but  where  there  is  a  decree  *for  the  benefit  of  all  the 
creditors,  and  while  the  matter  is  in  the  Master's  office,  the 
Court  cannot  act  on  such  a  presumption.  The  proceedings  in  this 
Court  are  sometimes  made  use  of  to  prevent  a  party  prosecuting 
his  claims.) 

At  all  events,  the  Court  will  give  to  the  vendors  an  opportunity  of 
perfecting  their  title. 

Thb  Master  of  the  Bolls: 

It  is  clear  that  there  is  at  present  no  title :  the  only  question  is, 
whether  the  vendors  are  entitled  to  any  further  inquiry. 

Mr.  Kindersley,  Mr.  Wood,  and  Mr.  Simpson,  for  the  purchaser, 
commented  on  the  dates  of  the  different  proceedings  in  the  creditor's 
suit,  and  argued,  that,  after  the  gross  neglect  that  characterised 
the  proceedings  in  the  creditor's  suit,  the  irregularity  and  imper- 
fection of  the  proceeding,  the  wilful  concealment  of  the  existence 
of  the  suit,  and  having  regard  to  the  special  conditions,  and  the 
little  hope  of  a  speedy  termination  of  the  litigation,  the  plaintiffs 
had  no  claim  to  further  indulgence  to  enable  them  to  make  out 
a  title. 

Mr.  Cole,  in  reply. 
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The  Mastrb  of  thb  Bolls  (after  referring  to  the  facts)  said : 

Can  any  one  entertain  a  doubt  of  the  correctness  of  the  Master's 

finding,  seeing  there  was  a  suit  in  which  the  estate  was  made 

subject  to  a  decree  pronounced  in  1817,  in  which  no  report  has 

been  yet  made,  and  in  which  nothing  has  been  ascertained  as  to 

the  debts.      The  parties  rely  on  the  ordinary  presumptions  as 

between  individuals  where  there  is  no  suit,  but,  under  the  decree, 

if  the  debts  are  not  paid,  *the  creditors  have  a  right,  at  any  time, 

to  come  in  and  be  admitted.    In  the  Master's  office  the  plaintiffs 

relied  on  the  presumption,  and  seemed  staggered  at  the  objection, 

and  how  did  they  try  to  get  rid  of  the  defect  ?    I  am  unwilling  to 

suppose  that  they  obtained  from  one  of  the  Masters,  ignorant  of 

the  facts,  a  report  in  the  absence  of  the  parties  interested :  yet  it 

appears,  that  to  this  hour  they  have  not  been  able  to  confirm  the 

report,  and  they  can  only  produce  the  draft  report  in  1844,  which 

has  not  been  confirmed. 

A  sale  has  been  ordered  under  the  Court,  but  there  have  been  so 
many  irregularities  in  the  proceedings,  that  no  man  will  believe 
that  this  matter  can  be  set  right  without  great  delay  and  expense. 
The  question  is,  whether  this  is  one  of  those  cases  in  which  the 
Court  has  given  time  to  the  plaintiff  to  set  the  matter  right.  I  did 
so  in  Sidebotham  v.  Barrington  (i) ;.  but  each  case  must  depend  on 
its  peculiar  circumstances.  I  must  see  that  the  parties  have  not 
been  in  grievous  error;  and  I  ought  also  to  see  some  probable 
chance  of  the  difficulty  being  got  over  in  a  short  time.  I  do  not 
see  either.  If  I  did,  I  should  act  as  I  did  on  a  former  occasion, 
and  give  leave  to  present  a  petition  for  a  reference  back  to  the 
Master;  but  I  see  no  reason  to  give  time.  The  exceptions  must  be 
OTermled,  and  on  further  directions,  the  bill  must  be 

Dismissed  with  costs. 


Fbasbb 

V. 

Wooa 


[  •Si2  ] 


CONOLLY  V.   FARRELL(2). 
CONOLLY  V.   BUTCHER. 

(8  Beav.  347—352 ;  S.  0.  14  L.  J.  Ch.  189 ;  9  Jur.  242.) 

A  testator  bequeathed  a  house  &c.  to  his  wife,  for  the  use  of  herself  and 
his  daughter,  subject  to  the  following  trust,  *'  that  his  wife  and  daughter 
should  live  together,  and  that  his  wife  should  take  charge  and  see  to  the 
maintenance  and  support  of  his  daughter,  during  her  minority,  with  the 


(I)  52  B.  B.  212  (3  Beay.  524 ;  4 
lJ«v.llO;6Beav.261). 


(2)  Wilwm  V.  Bell  (1869)  L.  E.  4  Ch. 
581. 


1846. 
Feb.  26,  27. 
March  3, 18. 

JRolU  Qmrt. 

Lord 

Langdale, 

H.R. 

[347] 
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CONOLLT  instractions  of  H.  G."    He  also  gave  lOOZ.  to  his  wife,  in  addition  to  Uie 

V*  house  &c.,  for  the  further  support  of  herself  and  his  daughter :  Held,  that 

FABBBLL.  ^Q  widow  took  absolutely,  subject  to  a  trust  for  the  nuiintenance  and 

support  of  the  daughter  during  minority,  and  which  did  not  cease  upon  her 

marriage  under  age. 

Thb  testator,  by  his  will  dated  in  1839,  appointed  his  wife 
Elizabeth  and  Hugh  GonoUy  executors,  and  he  thereby  gave  and 
bequeathed  to  his  wife  Elizabeth,  all  the  goodwill  of  the  house  and 
business,  being  situate  and  known  by  the  name  of  the  ''  Blue  Pig  *' 
in  St.  Mary  Axe,  with  the  stock  in  trade,  fixtures,  fumitare,  &c., 
and  every  thing  of  household  goods  that  he  might  be  possessed  of 
at  the  time  of  his  death,  for  the  use  of  his  wife  Elizabeth  and  his 
daughter  Sarah  Ann,  subject  to  the  following  trust :  that  his  wife 
Elizabeth  and  his  the  said  testator's  said  daughter  should  live 
together,  and  that  his  wife  should  take  charge  and  see  to  the 
maintenance  and  support  of  his  said  daughter  during  her  minority, 
with  the  instruction  of  the  said  plaintiff  Hugh  Conolly ;  and  if  his 
wife  Elizabeth  should  dispose  of  the  business  &c.  of  the  said  public- 
house  in  St.  Mary  Axe  aforesaid,  then  he  desired  that  Hugh 
Conolly  and  his  wife  should  act  jointly,  and  adopt  the  best  means 
which  might  seem  expedient  to  them,  for  the  future  maintenance 
of  his  said  daughter  during  her  minority. 

And  he  gave  and  bequeathed  to  his  said  daughter  Sarah  Ann 
the  sum  of  8302.,  which  sum  was  then  held  in  trust  for  him,  and 
at  interest,  in  the  hands  of  Messrs.  Calvert  &  Co.,  brewers,  at 
5  per  cent.,  with  power  to  Hugh  Conolly  and  his  wife  to  place  the 
said  sum  of  8302.  in  the  public  funds  or  stocks,  in  their  joint  names, 
for  his  daughter  Sarah  Ann,  and  to  receive  and  take  the  dividends, 
[  *348  ]  and  to  apply  the  same  to  the  best  advantage  *for  his  said  daughter 
Sarah  Ann.  And  he  also  desired  that  the  said  principal  sum  of 
330Z.  should  not  be  touched,  but  remain  at  interest  until  his  said 
daughter  should  attain  the  age  of  twenty-one  years,  then  to  be 
disposed  of  to  her  advantage,  as  his  wife  and  Hugh  Conolly  should 
deem  most  expedient. 

And  the  said  testator  directed  that  the  sum  of  1052.,  which  then 
stood  in  his  name  in  the  3^  per  Cents.,  should  be  transferred  into 
the  joint  names  of  his  wife  and  Hugh  Conolly;  and  the  said 
testator  desired  them  to  receive  the  interest  and  annual  income, 
and  apply  the  same  towards  the  maintenance  of  his  said  daughter 
Sarah  Ann,  until  she  should  attain  the  age  of  twenty-one  years, 
and  the  said  testator  directed  that  immediately  on  his  said  daughter 
attaining  that  age,  the  said  sum  of  1052.  should  be  sold,  with  the 
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K>ii8ent  of  his  wile  and  Hugh  GonoUy,  and  the  produce  thereof  be     Ck)N0LLT 
Lixiinediately  divided  between  his   (the  said  testator's)  two  sons     fabbell. 
squally,  share  and  share  alike.    And  the  said  testator  directed, 
bliat  in  case  of  the  death  of  either  of  them,  then  the  shares  of  the 
deceased  should  go  to  the  survivor  of  them. 

And  he  also  gave  and  bequeathed  the  sum  of  1002.,  then  standing 
in  Ilia  name  in  the  8  per  cent.  Consolidated  Annuities,  in  the  Bank 
of  ^England,  to  his  wife,  *'  in  addition  to  the  house,  furniture,  and 
goodwill,  as  aforesaid,  for  the  further  support  of  herself  and  his 
daaghter  Sarah  Ann." 

The  testator  died  in  February,  1889,  and  his  daughter  resided 
\riih  her  mother,  and  was  maintained  by  her  until  September,  1840, 
when  she  married  Farrell. 

After  the  testator's  death,  his  wife  Elizabeth  married  Butcher,       [  349  ] 
and  subsequently  died. 

The  principal  question  in  the  cause  was,  what  interest  the  widow 
and  daughter  took  in  the  goodwill  of  the  house  and  business,  with 
the  stock  in  trade,  fixtures,  furniture,  and  effects,  which  were  of  the 
value  of  S902.,  and  also  in  the  1002.  8  per  Cents,  mentioned  in 
the  will. 

Mr.  Kindersley  and  Mr.  Olasse,  for  the  plaintiff  Conolly. 

Mr.  Roupell  and  Mr.  Willcock,  for  the  testator's  daughter  and 
her  husband,  contended,  that  there  was  a  gift  to  the  testator's 
wife  and  daughter  in  joint-tenancy,  and  that  the  same  not 
having  been  severed  by  their  marriages,  the  whole  belonged  to  the 
daughter  by  survivorship,  or  secondly,  that  they  took  as  tenants 
in  common ;  and  thirdly,  that  at  all  events,  there  was  a  valid  trust 
for  the  maintenance  and  support  of  the  daughter,  which  did  not 
cease  upon  her  marriage,  but  continued  afterwards,  during  her 
minority.  \ 

Mr.  Purvis  and  Mr.  Borton,  for  the  representative  of  the  testa* 
tor's  widow,  contended,  that  the  testator's  widow  took  an  absolute 
interest  in  the  property,  subject  to  the  daughter's  claim  for  main- 
tenance I  but  that  such  right  ceased  upon  her  marriage,  and  her 
ceasing  to  live  with  her  mother. 

Mr.  TiUoUon,  for  the  testator's  sons,  objected  to  the  costs  of 
the  litigation  falling  upon  their  legacy. 
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CoNOLLT         The  following  authorities  were  cited : 

Fab&bll.  Bracebridge  v.  Coolee  (i) ,  Jubber  v.  Jvhber  (2),  Oilbert  *v.  Bennett  (3) , 
[  •360  ]  De  WitteY.  Be  Witte  (4),  Woods  v.  Woods  (6),  Wetherell  v.  Wilson  (6), 
Prufe  V.  FooA:«  (7),  Longmore  v.  Elcum  (8),  JFood  v.  Richardson  (9), 
Tfcorp  V.  Ou7eyi(io),  -EKw  v.  Maa:t£?eK  (11),  Foky  v.  Pan-y  (12),  and 
Camden  v.  Benson  (13),  in  which  there  was  a  bequest  to  Sarah 
Hesbeth,  during  her  life,  in  support  of  herself  and  three  children, 
and  it  was  held  by  Sir  C.  G.  Pbpys,  that  the  trust  for  the  daughter's 
support  ceased  on  her  marriage. 

Thb  Masteb  of  thb  Bolls: 

This  case  is  open  to  great  doubt,  and  I  cannot,  upon  the  will, 
find  any  clear  or  distinct  principle  upon  which  to  proceed. 

This  will  disposes  of  nearly  the  whole  of  the  testator's  property 
in  specific  legacies.  The  testator  had  to  provide  for  his  widow,  his 
daughter,  and  two  sons,  and  after  directing  the  payment  of  his 
debts,  &c.,  he  proceeds :  (His  Lordship  recapitulated  the  bequests.) 
ConoUy  and  the  testator's  widow  proved  the  will.  There  seems  to 
have  been  debts  to  some  amount,  and  there  were  no  means  of  pay- 
ment, except  by  resorting  to  the  specific  legacies,  and  this  bill  was 
filed  by  the  executors  to  have  the  debts  ascertained  and  paid.  The 
case  has  come  on  in  a  very  imperfect  state ;  but  this  is  quite  clear, 
that  the  debts,  and  the  costs  of  the  suit  instituted  for  the  protection 
of  the  executors  and  the  administration  of  the  estate,  must  be  paid 
[  *36i  ]  out  of  the  specific  ^legacies,  and  be  thus  borne  by  the  persons  who 
are  the  partakers  of  the  testator's  bounty. 

The  consequence  is,  that  the  specific  legacies  will  undergo  a 
reduction,  and  the  contest  then  arises  upon  the  reduced  fund, 
which  will  remain  after  contribution  between  the  specific  legatees 
towards  the  payment  of  the  debts  and  costs. 

On  the  principal  question,  I  think,  after  carefully  reading  the 
will,  that  it  was  intended  that  the  mother  should  take  these 
legacies  absolutely,  subject  to  the  maintenance  of  the  daughter 
during  her  minority,  and  I  think  there  is  something  more,  in 
this  case,  than  a  gift  to  a  mother  ''in  support  of  herself  and 

(1)  2  Plowden,  418.  (8)  60  E.  E.  192  (2  Y.  &  0.  C.  C.  363). 

(2)  47  E.  E.  291  (9  Sim.  503).  (9)  65  E.  E.  38  (4  Beav.  174). 

(3)  51  E.  E.  268  (10  Sim.  371).  (10)  62  E.  E.  253  (2  Hare,  607). 

(4)  54  E.  E.  325  (11  Sim.  41).  (11)  52  E.  E.  235  (3  Beav.  587). 

(5)  43  E.  E.  214  (1  My.  &  Cr.  401).  (12)  39  E.  E.  163  (5  Sim.  138). 

(6)  44  E.  E.  27  (1  Keen,  80).  (13)  41  E.  E.  214  (4  L.  J.  (N.  S.) 

(7)  50  E.  E.  227  (2  Beay.  430).  Ch.  256). 
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children,"  becanse  here,  the  gift  is  to  the  mother,  for  the  use  of 
herself  and  her  daughter  in  trast  to  ''  see  to  the  maintenance  and 
support  of  his  daughter  during  her  minority,"  ^^hich  words  will  not 
be  satisfied  without  giving  something  more.  It  goes  beyond  the 
case  of  Camden  v.  Benson,  because  of  these  words,  which  follow 
after  the  gift,  namely,  **  for  the  use  (be,"  and  it  appears  to  me, 
that  the  daughter  must  be  considered  as  entitled  to  be  maintained 
and  supported  down  to  the  time  of  her  attaining  twenty-one,  though 
she  married  in  the  mean  time. 

A  proper  sum  must,  therefore,  be  allowed  to  the  daughter  for 
her  maintenance,  from  the  time  of  her  marriage  to  the  time  of 
her  attaining  twenty-one.  If  the  amount  cannot  be  settled  by 
arrangement  (i),  it  must  be  referred  to  the  Master. 

I  may  observe,  that  in  a  case  cited.  Pride  v.  Fooks  (2),  the 
question,  as  to  maintenance  and  advancement,  was  *not  much 
litigated  here,  but  all  parties  were  anxious  for  their  continuance. 
I  do  not,  therefore,  look  on  that  case  as  a  very  high  authority. 


COWOLLT 

r. 
Fabbxll. 


[  •352  ] 


Thb  duke  of  ST.  ALBANS  v.  SKIPWITH(8). 

(8  Beay.  354—360;  S.  C.  14  L.  J.  Ch.  247  ;  9  Jur.  265.) 

It  cannot  be  decided,  as  a  general  propoeition,  without  any  exception,  that 
the  convenion  of  ancient  meadow  into  arable  is  to  be  treated  as  waste. 

In  respect  to  waste,  a  parson  or  vicar  is  not  to  be  considered  as  merely 
lessee  for  years,  or  as  tenant  for  life,  under  a  will  or  settlement. 

The  Court  will  not  restrain  an  incumbent  from  ploughing  up  meadow 
infested  with  moss  and  weeds,  for  the  purpose  of  laying  it  down  again  in 
grass  when  properly  cleaned. 

Whether  a  patron  is  in  any  case  entitled  to  an  injxmction  to  restrain  the 
incumbent  from  ploughing  up  ancient  meadows,  quoere. 

The  plaintiff,  in  this  cause,  was  the  owner  of  the  advowson  and 
the  patron  of  the  rectory  of  Pickworth,  of  which  the  defendant  was 
the  rector  and  incumbent. 

To  ibe  rectory  there  was  belonging  a  glebe  of  somewhat  more 
than  twenty  acres,  including  three  closes  of  meadow  land  called  the 
eight-acre,  the  five-acre,  and  the  three-acre  closes. 

Upon  the  closes  called  eight-acre  and  five-acre  closes,  there  were 
marks  of  the  plough ;  but  the  defendant,  expressing  his  belief,  that 
they  had  been  ploughed  up,  and  in  tillage  within  the  last  seventy 
years,  nevertheless  admitted,  that  he  had  not  been  able  to  find  any 

(1)  The  parties  agreed  that  it  should  (3)  Bosa  ▼.  Adeock  (1868)  L.  B.  3 
be  taken  at  61.  lOf.  per  annum.  C.  P.  655,  37  L.  J.  C.  P.  290,  19  L.  T. 

(2)  50  E.  B.  227  (2  Beay.  430).  202. 
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person,  who  could  positively  state,  whether  those  two  closes  were  or 
was  ever  ploughed. 

The  plaintiff  filed  this  bill,  alleging  that  the  three  closes  were 
ancient  meadow  or  pasture:  that  they  had  always  or  for  many 
years  past,  been  exclusively  used  as  meadow  land,  and  that  to 
convert  them  into  tillage  would  be  detrimental  to  the  value  of  the 
rectory,  as  well  as  to  the  enjoyment  of  the  rectory  house  as  a 
residence,  and  upon  afiSdavits,  showing  that  the  defendant  was 
beginning  to  plough  up  part  of  the  meadow  land,  obtained  an 
ex  parte  injunction  to  prevent  him  from  doing  so. 

The  defendant,  in  his  answer,  stated,  that  the  grass  on  the  eight- 
acre,  and  five-acre  closes  was  greatly  intermixed  *with  moss  and 
weeds,  and  that  he  was  desirous  of  ploughing  up  those  two  closes 
for  the  purpose  of  thoroughly  cleansing  and  cultivating  them ;  and 
when  sufficiently  cleaned  and  prepared  in  due  course  of  husbandry, 
to  have  the  same  laid  down  again  in  grass  seeds,  of  such  an 
improved  quality  and  nature,  as  the  present  advanced  state  of 
agricultural  science,  in  connexion  with  experience,  had  shown  to  be 
best  suited  to  the  soil.  He  also  said,  that  he  had  consulted  very 
experienced  agriculturalists  upon  the  point,  and  that  it  was  their 
opinion  also,  that  it  would  be  beneficial  to  the  two  closes  to  be 
ploughed  up,  cleaned  and  cultivated,  and  afterwards  laid  down 
in  grass  again,  as  contemplated  by  the  defendant.  And  he  stated, 
for  himself,  that  if  he  were  permitted  to  carry  his  intentions  into 
effect,  the  condition  and  state  of  the  two  closes  would  be  greatly 
improved ;  and  that  he  believed  that  the  permanent  value  of  the 
rectory,  in  a  pecuniary  view,  would  be  greatly  increased,  and  would 
not,  as  a  residence,  be  in  the  least  degree  deteriorated  in  value. 

Upon  this  answer,  the  defendant  moved  that  the  injunction  might 
be  dissolved. 

Mr.  Kindersley  and  Mr.  Glasse,  in  support  of  the  motion  to 
dissolve,  argued,  that  a  parson,  having,  for  some  purposes,  a  fee 
simple  vested  in  him,  was  in  a  different  position  from  a  mere  lessee 
or  tenant  for  life,  and  that  there  was  no  instance  in  which  an  injunc- 
tion like  the  present  had  been  granted.  That  if  a  parson  could,  in 
no  instance,  plough  up  meadow  land,  the  soil  would,  for  ever,  be 
fettered  with  one  species  of  cultivation,  however  detrimental  to  the 
land,  and  to  all  persons  who  might  afterwards  become  interested 
therein.  In  The  Countess  of  Rutland's  case  (i),  a  prohibition  was 
♦moved  to  prevent  a  parson  digging  new  mines  of  coal  in  his  glebe, 

(1)  1  Lev.  107. 
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and  from  felling  trees,  "  but  the  Court  held,  that  it  lay  not  for 
mines,  for  if  so,  no  mines  in  any  glebe  should  be  now  opened." 

Again,  that  it  did  not  appear  that  these  were  ancient  meadows, 
which  was  the  point  to  be  first  established.  Goring  y.  Goring  (i) ; 
and  that  even  if  they  were,  then  considering  their  present  worn  out 
state,  that  which  was  intended  to  be  done  would  be  a  benefit,  and 
not  a  waste  to  the  glebe.    They  also  referred  to  Bird  v.  Relph  (2). 

Mr.  Turner  and  Mr.  Amphlett,  for  the  plaintiff: 

It  has  been  settled,  "  that  the  patron  of  a  living  may  have  an 
injunction  against  the  incumbent  to  stay  waste."  Knight  v.  Mosely  (3) 
and  the  authorities  establish,  that  to  plough  up  ancient  meadow  is 
waste,  and  therefore  the  plaintiff  is  entitled  to  retain  the  injunction. 
The  incumbent  having  but  a  life  interest,  it  is  but  reasonable  that 
the  successors  should  be  protected. 

The  land  has  not  been  in  tillage  for  seventy  years,  it  therefore 
must  be  presumed  that  they  are  ancient  meadows,  unless  the  defen- 
dant  makes  out  the  contrary.  If  any  doubt  exists,  the  injunction 
ought  to  be  continued  until  the  fact  has  been  determined. 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Bolls  : 

The  matter  seems  trifling  in  the  present  instance,  but  it  involves 


a  question  of  great  importance, 
before  deciding. 


I  will  therefore  read  the  papers 


The  Mastbb  of  the  Bolls: 

Upon  the  evidence,  I  am  of  opinion,  that  there  is  nothing  to  show, 
that  converting  the  two  closes  in  question  into  tillage,  would  be,  in 
any  way,  detrimental  to  the  enjoyment  of  the  rectory  house,  as  a 
residence ;  but  the  plaintiff  contends,  that  the  defendant  being 
unable  to  show  that  the  closes  have  been  in  tillage  for  seventy  years, 
it  ought  to  be  presumed,  that  they  are  ancient  meadow :  that  the 
defendant,  as  rector  and  incumbent,  has  no  right  to  alter  the 
character  of  the  land,  or  the  course  of  cultivation,  for  any  purpose 
whatever :  that  it  is  clearly  waste  to  convert  ancient  meadow  into 
arable  land :  and  that  this  Court  has  authority,  at  the  instance  of 
the  patron,  to  prevent  such  waste  by  the  incumbent. 


(1)  3  Swanst.  661.  A  noiie  from 
Lord  Notttkoham's  MSS.,  dated  the 
17th  December,  1676,  stating  his  re*- 
fuaal  of  an  injunction  against  a  lessee 
where  pasture  had  been  ploughed  up 

B.B. — VOL.  LXVUI- 


within  30  years  before  the  commence- 
ment of  the  lease. — 0.  A.  S. 

(2)  38  B.  B.  382  (4  B.  &  Ad.  826). 

(3)  Amb.  176;   Martin  v.  Coggar, 
1  Hog.  120* 
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The  There  is  no  doabt,  bat  that  the  conversion  of  ancient  meadow  into 

St.  Albans  arable  has,  in  very  many  cases,  been  considered  as  waste,  and  is 
Skipwith  always  prima  facie  considered  as  waste,  both  in  this  Court  and  at 
law ;  and  in  the  case  of  Simmons  v.  Norton  (i),  upon  a  writ  of  waste 
bronght  by  a  reversioner  against  a  tenant  for  years,  and  a  plea  of 
the  general  issue,  it  was  held,  that  no  evidence  could  be  given,  to 
show  that  the  act  was  done  to  meliorate  the  land. 

Converting  meadow  into  pasture  has  been  held  waste,  on  the 
ground  that  it  alters  the  course  of  husbandry,  the  nature  and 
character  of  the  land,  and  also  that  it  alters  the  evidence  of  title. 

As  between  lessor  and  lessee,  there  are  covenants  expressed  and 
implied  respecting  the  course  of  husbandry ;  and  as  between  tenant 
[  *358]  for  life  and  reversioner  or  remainderman,  *it  is  just  to  take  care 
that  the  temporary  owner  should  transmit  it  unaltered  to  the  suc- 
cessor who  is  entitled  so  to  receive  it ;  and  there  are  cases  in  which 
it  has  been  generally  held,  that  the  conversion  of  pasture  into  arable 
land  is  waste. 

But  even  in  the  case  between  reversioner  and  tenant  for  years. 
Chief  Justice  Tindal,  after  stating  two  grounds  for  considering  the 
act  as  waste,  says,  **  The  law,  therefore,  considers  the  conversion  of 
pasture  into  arable  as  prima  facie  injurious  to  the  landlord  on  these 
two  grounds  at  least : "  he  adds,  ''  I  do  not  say  that  that  which  is 
prima  facie  waste  may  not  be  altered  in  its  character,  if,  under 
peculiar  circumstances,  it  should  appear  to  have  been  done  for  the 
melioration  of  the  land ;  but  if  that  be  so,  it  must  be  expressly  stated 
on  the  record." 

It  cannot,  therefore,  be  decided,  as  a  general  proposition  without 
any  exception,  that  the  conversion  of  ancient  meadow  into  pasture 
is  to  be  treated  as  waste ;  and  it  is  to  be  considered  whether  it  ought 
to  be  so  in  the  present  case. 

By  the  law  as  admitted  between  the  lessor  and  lessee,  or  between 
tenant  for  life  and  reversioner,  very  valuable  improvements  in  agri- 
culture may  be  prevented,  during  the  temporary  possession  of  a 
tenant,  or  a  succession  of  tenants  for  years  or  li(e.  The  time,  how- 
ever, comes,  when  the  fetters  imposed  by  the  contract  or  relation 
between  the  parties  may  be  released ;  but  if  you  apply  the  same  law 
to  the  case  of  a  parson's  glebe,  the  course  of  husbandry  and  cultiva- 
tion must  remain  the  same  in  all  time.  What  is  once  arable  or 
pasture  must  always  continue  so ;  and  no  rector  or  vicar  must  employ 
[  *3^9  ]      any  part  of  his  glebe  in  any  other  manner  than  he  found  it  ^employed, 

(1)  33  R.  B.  588  (7  Bing.  648}. 
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anlesB  he  can  prove  that  it  had  been  otherwise  employed  within  some 
limited  antecedent  time.  In  a  close  which  he  cannot  prove  to  have 
been  employed  otherwise  than  as  meadow,  he  is  not  to  plongh,  nor 
to  make  an  orchard,  nor  to  plant  a  bed  of  potatoes,  however  con- 
venient and  useful  it  might  be  for  the  parsonage  that  he  should  do 
so.  He  mast  do  nothing,  which,  as  between  landlord  and  lessee  for 
years,  the  law  has  considered  to  be  waste.  No  authority  has  been 
cited  foY  so  general  a  proposition,  nor  even  upon  the  particular 
question,  whether  the  Court  ought  to  restrain  the  particular  act  now 
complained  of ;  and  the  only  case  of  which  I  am  aware,  in  which 
the  Court  has  interfered  to  stay  the  conversion  of  glebe  meadow 
into  pasture,  is  the  case  of  Hoskins  v.  Featherstone  (i),  where  the  bill 
was  filed,  not  against  the  incumbent,  but  against  the  widow  of  an 
incumbent,  who  was  doing  the  acts  complained  of  during  a  vacancy. 

Lord  Coke  (2)  says,  that ''  a  parson  or  vicar,  for  the  benefit  of  the 
church  and  his  successor,  is,  in  some  cases,  esteemed  in  law  to  have 
a  fee  simple  qualified ;  but  to  do  anything  to  the  prejudice  of  his 
successor,  in  many  cases,  the  law  adjudgeth  him  to  have,  in  effect, 
but  an  estate  for  life ; "  and  if,  on  the  one  hand,  it  be  clear,  that 
the  parson  or  vicar  is  not  entitled  to  use  his  glebe  as  an  absolute 
owner  may  do,  and  that  this  Court  will,  at  the  instance  of  the 
patron,  restrain  him  from  doing  various  acts  of  waste  or  destruction, 
yet  it  seems,  on  the  other  hand,  to  be  equally  clear,  that  he  is  not 
to  be  considered  merely  as  lessee  for  years,  or  as  tenant  for  life 
under  a  will  or  settlement. 

And  considering  his  position,  the  question  is,  whether  the  act  of 
ploughing  up  meadow  infested  with  moss  and  weeds,  for  the  purpose 
of  laying  it  down  again  in  grass  when  properly  cleansed,  is  an  act 
which,  in  such  a  case  as  this,  the  Court  will  restrain  as  waste  ? 
Finding  no  authority  upon  the  subject,  thinking  that  the  cases 
between  landlord  and  tenant  or  between  tenant  for  life  and  rever- 
sioner do  not  apply,  and  thinking  that  a  law  to  prevent  the 
amelioration  of  glebe  lands,  by  such  means,  would  probably  be  very 
injurious  to  the  persons  who  are,  successively,  from  time  to  time, 
to  enjoy  the  possession  of  such  lands,  it  appears  to  me  that  this 
injunction  ought  to  be  dissolved. 


[Note. — See  also  the  following  authorities :  Wither  v.  Dean  dec. 
Winchester  (3),  Herring  v.  Dean  of  St.  PauVs  (4),  Morris  v.  Morris  (5).] 

(4)  (1825)  19  B.  B.  259  (3  SwaDst. 
492). 

(5)  (1825)  34  E.  B.  230  (1  Hog.  238). 

8—2 


(1)  2  Br.  C.  C.  552. 

(2)  Co.  LiU.  341  a. 

(3)  (1819)  17  B.  B.  107  (3  Mer.  421). 
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Lakodalk, 
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[36S] 


WAINMAN  V.  BOWKER. 

(8  Beav.  363.) 

All  payments  made  by  a  person  entitled  to  an  indemnity  carry  interest  in 
his  favour  until  repaid. 

By  the  decree  in  1828»  the  defendant  Samuel  Barker  Mras  directed 
to  pay  certain  monies  into  Court,  and  also  the  costs  of  himself  and 
of  the  several  other  parties,  and  it  was  declared,  that  he  would  ''  be 
entitled  to  be  indemnified  "  out  of  certain  specified  sums  in  Court, 
which  were  subject  to  the  payment  of  annuities,  and  liberty  was 
given  to  apply.  He  paid  the  same  accordingly  in  1828  to  the 
amount  exceeding  4,000Z. 

This  was  a  petition  for  repayment  to  him  of  the  amount  so  paid 
out  of  the  indemnity  fund,  which  had  become  released  by  the  death 
of  the  annuitant.  It  asked  for  interest  at  4  per  cent,  on  the  several 
payments. 

Mr.   Turner  and  Mr.  H.  K.   Cankrien,  in  support  of  the 
petition.    ♦    ♦    * 

Mr.  Tinney,  contra  : 
The  petitioner  is  not  entitled  to  interest,  especially  on  the  costs. 

The  Masteb  of  thb  Bolls: 

Barker  being  entitled  to  be  indemnified,  is  entitled  to  interest  on 
every  sum  he  has  paid,  and  to  the  costs  of  the  application. 


1846. 
May  2, 6,  26. 

BolU  Court, 

Lord 

Lai^gdale, 

M.B. 
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MATSON  V.  SWIFT  (1). 

(8  Beav.  368—379 ;  S.  C.  14  L.  J.  Ch.  354 ;  9  Jur.  621.) 

As  to  the  right  of  the  Crown  to  probate  duty  on  realty  of  a  deceased 
party  impressed,  in  equity,  with  the  character  of  personalty. 

J.  S.  conveyed  a  fee  simple  estate,  upon  trust  by  sale  &c.  to  pay  certain 
debts,  and  ^e  residue  to  himself,  his  executors,  administrators,  and 
assigns,  without  any  equity  thereon  in  favour  of  his  heirs  or  real  repre- 
sentatives, notwithstanding  the  estate  might  remain  unconverted  at  the 
time  of  his  death.  The  estate  was  sold  after  his  death :  Held  that  no  part 
of  the  produce  was  liable  to  probate  duty. 

Operation  of  a  probate  in  evidencing  the  will  and  authenticating  the 
title  of  the  executor  to  property  not  comprised  within  the  grant  of 
administration. 

John  Swift,  being  indebted  on  mortgages,  bonds,  and  otherwise 
to  several  persons,  executed  an  indenture,  dated  the  14th  day  of 


(1)  A.'G.  V.  Dodd  [1894]  2  Q.  B.      600.     In  A. 
150,  63  L.  J.   Q.  B.  319,  70  L.  T.      bury  (1887) 


'O,  V.  Marquis  of  AHeS" 
12  App.   Ca.   at  p.  696 
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November,  1886,  and  thereby  conveyed  the  estates  subject  to  the  Matson 
mortgages,  together  with  some  other  estates,  to  William  James  and  swift. 
Robert  Hinde  in  fee,  in  trust,  when  they  in  their  discretion  should 
think  proper  and  without  the  consent  or  concurrence  of  Swift,  by 
mortgage,  sale,  lease,  or  other  disposition  of  the  estates,  to  raise 
such  money  as  they  should  think  necessary,  and  stand  possessed 
thereof,  on  trust  thereout  to  pay  certain  costs,  and  then  the 
mortgage,  bond,  and  other  debts  therein  mentioned,  and  after  and 
subject  to  the  answering  of  such  trusts,  "On  trust  to  pay  the 
residue  or  surplus,  if  any,  of  the  trust  money  so  to  be  raised,  unto 
Swift,  his  executors,  administrators,  and  assigns,  and  that  without 
any  claim  or  equity  thereon,  by  or  in  favour  of  the  heir  or  real 
representatives  of  Swift,  whether  the  same,  notwithstanding  that 
the  said  trust  estate  or  any  part  thereof  should  or  might  remain 
unconverted  at  the  time  of  his  decease." 

On  the  23rd  of  January,  1887,  Swift  died,  before  any  part  of  the 
estate  had  been  sold.  He  left  a  will,  of  which  he  appointed  his 
wife  an  executrix,  and  she  alone  proved  the  will.  This  suit  was 
instituted  in  July,  1837. 

In  September,  1839,  the  trustees  sold  part  of  the  estate  conveyed       [  369  ] 
to  them  by  the  deed,  and  they  soon  afterwards  contracted  to  sell 
the  remainder.    Their  contract  for  that  purpose  had  since  been 
carried  into  execution,  under  the  direction  of  this  Court. 

After  deducting  from  the  purchase-money,  the  costs  of  executing 
the  trusts,  and  the  amount  of  the  debts,  the  payment  of  which  was 
secured  by  the  deed,  there  remained  a  surplus  or  residue  of 
10,882Z.  Is.  8d.,  and  there  was  in  Court  a  sum  of  1,7672.  lOs.  Id. 
undistributed. 

The  purchase-money  had  been,  in  the  administration  of  the 
estate,  treated  as  the  personalty  of  Swift. 

Under  these  circumstances,  the  Commissioners  of  her  Majesty's 
Board  of  Stamps  claimed  to  be  entitled  to  probate  duty  in  respect 
of  the  10,882Z.  Is.  3d.,  and  they  desired  payment  of  the  amount  of 
such  probate  duty  out  of  the  1,7572.  lOs.  Id.  now  in  Court. 

This  petition  was  presented  by  the  plaintiffs,  and  they  prayed, 
that  if  the  Court  should  be  of  opinion  that  the  probate  duty  was 
payable  in  respect  of  the  sum  of  10,832Z.  Is.  3d.,  the  amount 
thereof  might  be  ascertained  and  paid. 

(57  L.  J-  Q.  B.  83,  68  L.  T.  192),      be  placed  upon  MaUon  v.  Swift.— 
an  opinion  was  expressed  by  Loid      O.  A.  S. 
MAGNAGHTEii'    that   no  reliance  can 
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Matson  Mr.  Purvis  and  Mr.  Olasse^  for  the  petitioners,  and 

V, 

BWIPT. 

Mr.  KindersUy  and  Mr.  O.  Turner^  for  parties  in  the  same 
interest,  argned  to  the  effect  following : 

The  doctrine  of  equitable  conversion,  peculiar  to  this  Court, 
operates  merely  to  settle  the  devolution  of  and  the  rights  to 
property,  as  between  the  real  and  personal  representatives  of  a 
[  *37o  ]  party,  but  it  has  no  application  to  the  fiscal  ^demands  of  the 
Crown.  The  right  to  probate  duty  depends  on  the  actual  situation 
of  the  property  at  the  death  of  the  testator.  If  it  be  then  personal 
estate,  it  is  liable  to  the  duty,  but  if  actual  real  estate,  it  is  exempt. 
Here  there  was  no  conversion  in  the  lifetime  of  the  testator ;  and 
at  his  death,  it  was  de  facto  land.  In  Wright  v.  Rose  (i),  a  mortgage 
was  made  with  a  power  of  sale,  and  the  surplus  was  limited  to  the 
executors  and  administrators.  It  was  held,  that  if  the  sale  had 
taken  place  in  the  lifetime  of  the  mortgagor,  the  surplus  would  be 
personal  estate ;  but  if  after  his  death,  it  would  be  real  estate. 

Here  the  testator  in  his  lifetime  and  his  next  of  kin  after  his 
death  might  have  paid  off  the  specific  charges,  and  have  insisted 
on  a  reconveyance,  as  against  the  trustees  or  the  executors  or 
administrators.  If  that  be  so,  would  the  Crown  have  had  any 
equity  to  interpose  and  insist,  adversely,  on  a  sale,  for  the  purpose 
of  making  the  freehold  estate  liable  to  probate  duty  ?  Could  any 
public  right  flow  to  the  Crown  from  a  private  arrangement  between 
individuals  to  which  it  was  a  stranger  ?  Certainly  not :  the  right 
of  the  Crown  is  a  legal  right,  and  no  such  thing  exists  as  a  mere 
equity  in  respect  of  fiscal  matters.  In  DuHourmelin  v.  Sheldon  (2), 
it  was  attempted,  on  the  authority  of  Fourdrin  v.  Qowdey  (8),  to 
support  an  equity  in  the  Crown  on  the  produce  of  real  estate  vested 
in  trustees  for  sale,  and  in  which  aliens  were  interested,  but  it 
failed. 

Take  the  converse  case,  and  suppose  a  man  were  to  vest  his 
[  *S7i  3  personal  estate  in  trustees,  and  declare  that  it  ^should  to  all  intents 
and  purposes  be  considered  freehold ;  would  it,  by  such  a  declaration, 
upon  his  death,  be  relieved  from  the  liability  of  paying  probate 
duty  ?  Again,  if  the  right  now  contended  for  were  to  prevail,  and 
a  contract  were  entered  into  for  the  sale  of  freeholds,  which  was 
incomplete  at  the  deaths  of  the  vendor  and  purchaser,  the  Crown 
would  be  entitled  to  double  duty,  first,  on  the  purchase-money  in 

(1)  25  E.  R.  209  (2  Sim.  &  Si  323).   &  Cr.  525). 

(2)  48  E.  E.  165  (1  Beav.  79 ;  4  My.    (3)  41  R  E.  91  (3  My.  &  K  383). 
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the  hands  of  the  executors  of  the  purchasers,  and  secondly,  on  the  Matson 
principle  of  constructive  conversion,  upon  the  same  amount  in  the  swift. 
hands  of  the  executors  of  the  vendor.  Again,  in  the  cases  of 
partnerships,  freeholds  used  for  the  purposes  of  the  partnership 
are  considered  as  personalty ;  and  by  this  new  doctrine,  all  such 
real  estates  of  partnerships  will  be  drawn  into  a  liability  to  probate 
duty.  Such  a  claim  is  at  present  under  discussion  in  another 
branch  of  the  Court:  Custance  v.  Bradshaiv  (i). 

Secondly.  By  the  Act  (2),  probate  duty  is  chargeable  only  on  the 
^'estate  and  effects,  for  or  in  respect  of  which  such  probate,"  &c., 
"  shall  be  granted."  It  has  been  held  that  personal  estate  in 
America  belonging  to  a  testator  domiciled  in  England  is  not  liable 
to  probate  duty,  it  not  being  within  the  jurisdiction  of  the  ordinary 
at  the  death :  Attomey-Oeneral  v.  Hope  (3).  "  So  where,  under  the 
will  of  a  testator,  his  daughter  had  power  to  appoint  property  by 
her  will,  it  was  held,  that  probate  duty  was  not  payable  in  respect 
of  her  will :  Piatt  v.  Routh  (4).     *     *     * 

They  also  cited  Oxenden  v.  Lord  Compton  (s),  Attorney-General  v.       [  372  ] 
Mangles  (6),  Attomey-Qeneral  v.  Jackson  (7). 

Mr.  Twisi  and  Mr.  Maide,  for  the  Crown,  admitted  that  the 
Crown  could  not  claim  probate  duty,  if  the  conversion  took  place 
under  a  will,  and  that  the  only  case  in  which  it  could  claim  it  was, 
where  the  conversion  was  under  some  deed  executed  in  the  deceased's  ' 
lifetime.    *    ♦    * 

It  is  said  that  the  parties  might,  by  paying  off  the  charges,  [  373  ] 
prevent  an  actual  conversion.  True ;  but  that  option,  exercised  by 
the  party  entitled,  would  not  intercept  the  right  of  the  Crown  to  its 
duty:  Attorney-General  v.  Holford(s).  As  to  this  property  being 
equitable  assets,  so  is  the  equitable  right  to  a  bond  debt,  or  to  a 
mortgage  absolute,  or  to  a  share  in  a  partnership  which  can 
only  be  recovered  through  this  Court ;  yet  all  these  are  liable  to 
probate  duty. 

As  to  the  case  of  vendor  and  purchaser,  though  the  purchaser 
might  be  charged  in  the  first  instance  on  the  amount  of  purchase- 
money,  it  would  be  returned,  by  means  of  treating  the  amount  of 

(1)  4  Hare,  315,  over-niled.     See      aflBrmed  10  CI.  &  Fin.  257). 
,Tiow A.-Q.Y*Hubbuck(lSS^)  13Q.B.D.  (5)  2  E.  E.  131  (2  Ves.  Jr.  69). 

275.  (6)  52  E.  E.  655  (5  M.  &  W.  120). 

(2)  55  Geo.  m.  0. 184,  schedule.  (7)  37  E.  E.  12  (8  Bligh,  15). 

(3)  37  B.  B.  29  (8  BUgh,  44).  (8)  16  B,  E.  737  (1  Price,  426). 

(4)  52   B*  E.   122    (3  Beav,  257; 
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MAT80N      the  purchase-money  as  a  debt  due  to  the  vendor,  in  the  execator's 
Swift.       account.    They  also  cited  Bacon's  Abr.  (Executors  and  Adminis- 
trators), E.  3. 

Mr.  Purvis,  in  reply. 

Atay2e,        ThE  MaSTER  OF  THE  BoLLS  : 

[  874  ]  At  the  hearing  of  this  petition,  it  was  contended  by  the  petitioners 

and  other  parties  interested  in  the  estate,  that  probate  duty  is  not 
payable,  and  all  parties  have  requested  me  to  make  an  order,  or  to 
state  my  opinion  on  the  subject. 

For  the  Crown,  it  was  argued,  that  by  the  operation  of  the  deed 
of  November,  18S6,  and  according  to  the  established  doctrine  of 
courts  of  equity,  the  real  estates  of  John  Swift  which  were  con- 
veyed by  the  deed,  were  converted  out  and  out  into  personal  estate, 
and  ought  to  be  so  treated  for  all  purposes.  If,  it  was  said,  you 
give  to  real  estates  the  attributes  of  personalty  for  some  purposes, 
there  can  be  no  sufficient  reason  for  not  making  it  subject  to  all  the 
incidents  of  personal  estate,  and,  amongst  other  incidents,  to  the 
liability  to  probate  duty. 

A  conveyance  by  the  owner  of  real  estate,  on  trust  to  sell  it  for  a 
particular  purpose,  as  the  payment  of  debts,  with  a  direction  to  pay 
any  surplus  of  the  purchase-money  to  the  owner,  his  executors, 
administrators,  and  assigns,  may  have,  and  often  has,  the  effect  of 
inducing  this  Court  to  apply  to  the  property,  in  whatever  state 
it  may  be  found,  the  rules  of  distribution  which  are  commonly 
applicable  to  personal  estate  only. 

In  the  cases  where  this  is  done,  the  owner  is,  in  figurative  lan- 
[  *S75  ]      guage,  said  to  have  impressed  upon  his  *real  estate  the  character 
of  personalty,  or  to  have  converted,  out  and  out,  the  realty  into 
personalty. 

This  language  is  used,  and  the  Court  has  occasion  to  apply  the 
rules  of  distribution  in  the  manner  I  have  noticed,  only  in  cases 
where  there  has  been  no  actual  conversion  by  the  owner ;  and  it  is 
important  to  observe,  that  such  application  of  those  rules  of  dis- 
tribution is  effected  only  by  executing  trusts,  express  or  implied, 
which  the  Court  enforces  against  all  persons  having  any  legal  estate 
interfering  with  the  apparent  intentions  of  the  owner  of  the  property, 
or  opposed  to  the  rights  which  he  meant  to  confer.  What  is 
meant  is,  that  for  the  purposes  plainly  contemplated  by  the  owner, 
or  necessary  for  the  accomplishment  of  his  apparent  intention,  and 
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to  give  efifect  to  the  rights  he,  expressly  or  by  implication,  meant  to      Matson 
confer,  the  Court  will  declare  or  impute  trusts,  and,  under  the       swift. 
execution  of  such  trusts,  will  distribute  the  property  as  if  it  were 
personalty. 

After  such  a  conveyance,  (even  if  we  assume  that  obligatory 
claims  to  portions  of  the  intended  purchase-money  have  been 
created,)  an  equity  in  the  land  remains  with  the  owner,  and  after 
satisfying  the  pecuniary  claims,  which  he  has  rendered  obligatory, 
either  by  other  means  or  out  of  the  land  itself,  he  may  require  the 
trustees  to  re-convey  to  him,  either  the  whole  estate  or  any  surplus 
of  it ;  and  even  without  conveyance,  he  may,  by  declarations  which 
have  been  called  "  slight,"  take  from  the  property  that  personal 
character  which  was  said  to  have  been  impressed  upon  it,  and 
establish  his  right  to  it  in  its  actually  existing  character  of  land  or 
real  estate. 

If  he  does  not  at  all  intervene,  and  no  sale  is  made  in  his  life- 
time, then,  at  the  time  of  his  death,  this  Court  has  jurisdiction  to 
give  e£fect  to  his  apparent  intention,  and  *will,  for  that  purpose,  [  *S76  ] 
consider  the  person  in  whom  the  legal  estate  is  vested  (whether 
trustee  created  by  the  deed  or  heir  entitled  by  descent),  as  a  trustee 
for  that  purpose,  but  not  for  any  other  purpose :  so  that  if  there  be 
not,  by  the  deed,  by  devise,  or  otherwise,  an  apparent  intent  to  take 
the  surplus  from  the  heir,  the  heir  will,  in  equity,  be  held  entitled 
to  the  surplus,  though  it  may  have  been  actually  converted  into 
money  by  the  trustees,  in  making  sales  pursuant  to  the  trusts,  and 
for  the  purpose  of  answering  the  intention  really  appearing. 

The  cases,  in  which  the  actual  conversion  into  money  under  a 
deed  does  not  deprive  the  heir  of  his  title  by  descent,  show  the 
great  difference  between  an  actual  conversion,  and  that  which  has 
been  in  equity  called  a  conversion  out  and  out.  That  expression  is 
strictly  applicable  to  a  conversion  which  the  Court  has  jurisdiction 
to  make  and  will  make,  only  by  enforcing  equities  and  executing 
trusts,  which  it  declares  or  imputes,  for  the  purpose  of  carrying  into 
effect  the  intentions  expressed  or  implied  of  the  owner  of  the  land. 
In  the  cases  supposed,  the  real  estate  is  not,  in  fact,  altered,  at  the 
time  of  the  owner's  death,  and  equity  considers  not  what  might 
have  been  done,  but  what  ought  to  be  done,  and  will  declare  or  act 
upon  the  trusts  which  are  required  for  the  purpose  of  making  the 
actual  conversion,  at  the  instance  only  of  those  who  show  them- 
selves entitled  to  the  benefit  of  such  trusts.  And  we  may  reasonably 
ask  the  question^  whether^  after  a  conveyance  of  land  in  trust  to 
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MAT80N      sell,  or  after  valid  contracts  for  the  sale  of  land  and  the  death  of 

8WIFT.  the  legal  owner,  the  Crown  can  be  entitled,  for  its  own  purposes 
only,  to  enforce  the  equities  between  the  parties?  If  the  parties 
should  release  each  other,  could  the  Grown,  for  purposes  merely 
fiscal,  not  in  the  contemplation  of  any  party,  and  not  required  to 

[  *377  ]  fui£|  iii^Q  intention  of  any  party,  be  entitled  to  the  ^benefit  of  trusts, 
which  are  declared  or  acted  upon,  only  for  the  purpose  of  giving 
effect  to  the  intentions  of  the  parties?  (i). 

Supposing  the  conversion  not  to  have  been  actually  made,  and 
not  to  be  required  for  the  purposes  of  the  deed,  and  supposing  any 
equities  which  may  have  existed  amongst  persons  interested  in  the 
estate  to  have  been  waived  or  satisfied,  I  am  of  opinion  that  the 
Crown  would  not  be  entitled  to  enforce  those  equities  for  its  own 
purposes. 

In  the  present  case,  an  actual  conversion  was  required  and  has, 
accordingly,  been  made  since  the  testator's  death,  and  I  am  of 
opinion  that  the  Crown  is  not  entitled  to  any  benefit  from  the 
conversion  so  made,  and  that  the  interest  of  the  deceased  in  the 
property  was  not  subject  to  probate  duty,  because,  in  fact,  the 
interest  of  the  deceased  existed  in  the  form  of  an  equitable  interest 
in  land  of  inheritance,  and  not  in  the  form  of  personal  estate,  in 
which  form  alone  the  administration  of  it  could  be  granted  by 
the  probate. 

The  probate,  so  far  as  it  relates  to  the  grant  of  administration, 
has  regard  only  to  the  personal  estate  within  the  jurisdiction,  which 
the  deceased  had  whilst  living  and  at  the  time  of  his  death,  and  the 
probate  duty  is  payable  only  upon  the  personal  estate,  in  respect  of 
which  the  probate  was  granted,  i.e.  upon  the  personal  estate  within 
the  jurisdiction  which  he  had  whilst  living  and  at  the  time  of 
his  death. 

Goods,  chattels,  and  credits  constitute  the  personal  estate  in 

[  *378  ]      respect  of  which  the  probate  is  granted.    An  ^equitable  interest  in 

land  of  inheritance,  or  equities  founded  solely  on  the  right  to  such 

land  and  attached  to  the  ownership,  do  not  constitute  personal 

estate,  although  the  owner  may  have  so  dealt  with  the  land,  that 

he  can  receive  the  benefit  of  it  only  in  the  shape  of  money,  by 

means  of  a  conversion  to  be  made  under  the  authority  of  this 

Court,  in  the  execution  of  trusts  which  he  has  created.    I  am  of 

opinion  that  the  ordinary  has  no  jurisdiction  over  sach  property, 

(1)  See    Walker  v.  Denne  (1793)  2      v.  Sheldon  (1839)  48  E.E.  165  (1  Beav. 
E.  E.  186  (2  Ves,  169) ;  Du  Hourmelin      79;  4  My.  &  Cr.  525). 
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ind  that  the  person  to  whom  administration  is  granted  has  not,  by 
idrtue  only  of  the  grant  of  administration  contained  in  the  probate 
only,  any  right  to  the  administration  of  such  property. 

In  cases  of  this  sort,  an  ambigaity  may  have  arisen,  from  the 
figurative  or  metaphorical  language  in  which  the  eqaitable  doctrine 
is  expressed,  and  also  from  the  twofold  character  of  the  probate, 
which,  besides  granting  the  administration  authenticates  the  will, 
and  is  the  evidence  of  the  character  of  executor. 

The  probate,  as  evidence  of  the  will  and  of  the  character  of 
executor,  may  be  required  for  the  purpose  of  proving  the  executor's 
title  to  personal  estate  which  may  not  be  comprised  in  ihe  grant  of 
administration  contained  in  the  same  probate. 

In  the  present  case,  I  am  of  opinion  that  the  money  to  arise,  and 
which  afterwards  did  arise  from  the  sale  of  the  estates  comprised  in 
the  deed  of  November,  1836,  was  not  personal  estate,  in  respect  of 
which  the  probate  was  granted,  and  that  the  probate  duty  is  not 
payable  upon  it. 

And  such  being  my  opinion,  this  petition  is  so  framed  as  to 
preclude  me  from  making  any  order  upon  it. 

If  it  IB  desired  to  have  an  order,  the  petition  may,  by  consent  of 
parties,  be  so  amended  as  to  obtain  it,  as  has  been  done  in  other 
cases  (1). 


Matson 
Swift. 


[379] 


MERYON  V.  COLLETT. 

(8  Beav.  386—395 ;  S.  C.  14  L.  J.  Ch.  369 ;  9  Jur.  459.) 

Under  a  limitation  by  deed  of  a  fund,  to  "  the  executors  or  adminiBtrators 
of  the  settlor,  to  and  for  his  and  their  own  use  and  benefit:  "  Held,  under 
the  circumstanoes,  that  the  administrator  did  not  take  the  fund  beneficially. 

A.  B.  being  under  an  obligation  to  make  a  settlement  on  his  wife,  by  deed 
expressed  to  be  made  in  order  to  make  such  provision,  conveyed  property 
to  trustees  in  trust  to  permit  him  and  his  assigns  to  receive  the  dividends, 
*'  to  and  for  his  and  their  own  entire  use  and  benefit  during  the  joint  lives 
of  himself  and  his  wife ; "  and  in  case  A.  B.  survived  his  wife,  then  in 
trust,  after  her  death,  to  assign  it  to  him,  "  hb  executors,  administrators 
and  assigns,  to  and  for  his  and  their  own  use  and  benefit ;  "  but  if  his  wife 
should  survive  him,  then  to  her  for  life,  and  afterwards  to  assign  it  *<  unto 
the  executors  or  administrators  of  A.  B.  to  and  for  his  and  their  own  use 
and  benefit.*'  The  wife  survived;  held,  that  subject  to  her  life  interest, 
the  fund  belonged  to  the  next  of  kin  of  A.  B. 

Tms  bill  prayed  for  a  declaration,  that  the  plaintiffs  were  entitled 
to  five-sixteenth  parts  of  2,800^.  New  8}  per  cent.  Annuities,  formerly 
standing  in  the  names  of  the  trustees  of  an  indenture  dated  the 

(1)  In  PlaU  V.  liouth,  52  B.  B,  122  (3  Beav.  257 ;  10  CI.  ft  Fin.  257). 


1845. 
May  5. 
June  2. 

noils  Court. 

Lord 

Lamgdalb, 

M.B. 

[386] 
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Merton      4th  of  September,  1802 ;  and  to  have  the  same  replaced,  if  sold,  oi 
Cohlm.     ^6  proceeds  of  such  sale  reinvested,  and  also  to  a  sum  eqaal  to  the 
dividends  and  interest  which  would  have  accrued  due  thereon,  in  case 
the  same  had  remained  invested  upon  the  trusts  of  the  indenture. 
And  that  defendant,  CoUett,  might  be  decreed  to  transfer  and  pa; 
what  might  be  due  from  him,  in  accordance  with  such  declaration. 
By  an  indenture,  dated  the  6th  of  December,  1796,  and  made 
[  *387  ]       between  George  Marshall  of  the  first  part,  *Ann  Wentworth  of  the 
second  part,  and  Stephen  Wentworth  and  John  Meysey  of  the 
third  part,  in  consideration  of  the  marriage  then  intended  and 
afterwards  solemnized  between  George  Marshall  and  Ann  Went- 
worth, George  Marshall  covenanted  with  Wentworth  and  Meysey, 
as  trustees,  that  he  would,  within  three  months  after  the  death  of 
his  grandfather,  George  Marshall,  settle  and  convey  an  estate  of 
inheritance  in  fee  simple  in  possession,  of  at  least  the  yearly  value 
of  3002.  above  reprizes,  to  the  use  of  George  Marshall  himself  for 
life,  and  after  his  decease  to  the  use  and  intent  that  his  intended 
wife  might  yearly,  during  her  life,  receive  an  annuity  of  2001.,  with 
proper  remedies  by  distress  and  entry,  for  her  jointure  in  lien  of 
dower  and  thirds;  and  after  the  death  of  George  Marshall,  the 
husband,  then  as  to  the  estate  so  to  be  settled  and  charged  with 
the  annuity,  to  such  U3es  as  should  be  thereof  declared  by  the  deed 
of  settlement  by  which  the  estates  were  covenanted  to  be  settled. 

There  were  four  children  of  the  marriage,  viz.  George  Marshall 
the  younger,  the  defendant  Mary  Marshall,  Sarah  Smith,  and  the 
plaintiff  Eliza  Meryon. 

George  Marshall  the  grandfather  died,  and  George  Marshall  the 
husband  did  not  then  perform  the  covenant  which  he  had  entered 
into  before  his  marriage ;  but  on  the  4th  of  September,  1802,  an 
indenture  was  executed,  by  and  between  George  Marshall  the 
husband  of  the  first  part,  Ann  Marshall  his  wife  of  the  second  part, 
and  John  Meysey,  Richard  Cox,  and  Joseph  Pridham  of  the  third 
part ;  and  thereby,  after  reciting  the  indenture  of  the  6th  day  of 
December,  1796,  that  George  Marshall  the  grandfather  was  dead, 
but  no  settlement  had  been  made,  and  that  Stephen  Wentworth, 
one  of  the  trustees  in  the  former  deed,  was  also  dead ;  and  further, 
[  *388  ]      *that  George  Marshall  the  husband  had  no  estate  of  the  value 
covenanted  to  be  settled,  and  that  it  was  highly  disadvantageous  to 
him  to  make  a  purchase  of  such  an  estate,  he  the  said  George 
Marshall,  in  order  to  make  a  provision  for  his  wife,  equal  in  value  to 
and  in  full  satisfaction  of  the  intended  rent  charge,  had  proposed  and 
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kgreed  to  transfer  4,0001.  Navy  5  per  cent.  Annuities  into  the  names     Mebton 
>f  Meysey,   Ck)x,  and  Pridham,  upon  the  trusts  after  mentioned,     collbtt. 
ind  had,  in  pursuance  of  such  proposal,  and  with  the  consent  of  his 
mf e,  transferred  the  same  sum  of  4,0002.  Navy  5  per  cent.  Annuities 
into  the  names  of  Meysey,  Cox,  and  Pridham.   It  was  witnessed  and 
declared,  that  Meysey,  Cox,  and  Pridham  should  stand  possessed 
of  the  same  Annuities,  and  the  dividends  and  interest  thereof, 
upon  trust  to  authorize  and  empower  George  Marshall  and  his 
assigns  to  receive  and  take,  to  and  for  his  and  their  entire  use  and 
benefit,  the  dividends  and  interest  of  the  4,0002.  Navy  6  per  cent. 
Annuities,  daring  the  joint  lives  of  himself  and  his  wife ;  and  in 
case  Greorge  Marshall  should  survive  his  wife,  then  in  trust,  after 
her  death,  to  assign  and  transfer  the  same  Annuities  to  George 
Marshall,  his  executors,  administrators,  and  assigns,  to  and  for  his 
and  their  own  use  and  benefit ;  but  if  his  wife  should  survive  him, 
then  to  pay  the  dividends  to  her,  or  as  she  should  appoint,  during 
her  life,  for  her  separate  use ;  and  from  and  after  the  decease  of  Ann 
Marshall  surviving  her  husband,  upon  trust  to  assign  and  transfer 
the  same  Annuities  unto  the  executors  or  administrators  of  the 
said  George  Marshall,  to  and  for  his  and  their  own  use  and  benefit. 
George  Marshall  the  husband  died,  intestate,  in  the  month  of 
August,  1816,  leaving  his  widow  and  the  four  children  surviving 
him,  and  in  the  following  month  of  December,  letters  of  administra- 
tion of  his  personal  estate  were  granted  to  Ann  Marshall  the  widow. 

The  question  in  the  cause  depended  upon  the  construction  which       [  389  ] 
ought  to  be  put  upon  the  limitation  contained  in  the  deeds  as  to 
the  Navy  5  per  cent.  Annuities,  after  the  decease  of  the  widow 
surviving  the  husband. 

It  was  contended,  on  the  behalf  of  the  plaintiffs,  that  although 
ihe  limitation  was  in  words,  "  to  the  executors  and  administrators 
of  the  said  George  Marshall,  to  and  for  their  own  use  and  benefit," 
jet  that,  upon  the  true  construction  of  the  instrument,  the 
annuities  vested  in  the  administratrix,  in  trust  for  the  next  of 
kin  of  George  Marshall. 

The  defendant  Mrs.  CoUett  contended,  that  she,  as  administratrix, 
was  entitled  to  them  beneficially  for  her  o\cn  use. 

It  appeared  that  until  a  long  time  after  her  husband's  death,  the 
Btock,  subject  to  her  life  interest,  was  by  her  advisers  considered 
to  belong  to  the  estate  of  her  deceased  husband,  and  to  belong 
beneficially,  as  to  one-third  only^  to  the  widow  for  her  own  use,  and 
as  to  the  remaining  two-thirdS|  to  the  children  as  next  of  kin ;  for 
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Mebton      the  stock  having  been  converted  into  4,200Z.  New  4  per  Cents.,  the 

CoLLETT.  trustees,  in  the  month  of  September,  1824,  transferred  to  her  or 
sold  for  her  benefit  one-third  part  of  the  whole,  leaving  2,800^. 
(being  the  remaining  two-thirds)  standing  in  their  names.  The 
stock  was  subsequently  converted  into  New  3}  per  cent.  Annuities, 
the  amount  not  being  altered. 

In  the  year  1825,  George  Marshall  the  son,  one  of  the   four 
children,  died  intestate,  and  his  mother  the  widow  became  his  legal 
personal  representative. 
In  the  mean  time,  Ann  Marshall  had,  by  indenture  dated  the 

[  *390  ]  14th  day  of  March,  1819,  charged  the  dividends  *with  the  payment 
of  an  annuity  of  59Z.  to  Joseph  Pridham,  and  by  a  subsequent  deed, 
dated  the  13th  of  February,  1826,  she  sold  her  life  interest  in  the 
remaining  dividends  of  the  stock,  reduced  to  2,8002.,  to  Joseph 
Pridham  for  a  valuable  consideration. 

An  indenture  dated  the  9th  day  of  April,  1834,  was  executed  by 
and  between  Ann  Marshall  of  the  first  part,  the  defendant  Mary 
Marshall  of  the  second  part,  William  Henry  Smith  and  Sarah  his 
wife  of  the  third  part,  Maria  Pridham  of  the  fourth  part,  and  the 
defendant  John  GoUett  of  the  fifth  part ;  and  thereby,  the  inden- 
tures of  the  4th  of  September,  1802,  of  the  14th  of  March,  1819, 
and  of  the  18th  of  February,  1826,  were  recited.    And  it  was  further 
recited,  that  by  a  memorandum  in  writing,  dated  the  28rd   of 
September,  1824,  indorsed  on  the  deed  of  the  4th  of  September,  1802, 
it  was  declared,  that  Ann  Marshall  having  claimed,  as  the  widow 
of  Mr.  Marshall,  who  died  intestate,  one-third  of  the  capital  of  the 
settled  stock  of  4,000Z.  5  per  Cents.,  then  New  Fours,  as  her  own 
exclusive  right  and  property,  1,4002.  of  the  New  Fours  had  been, 
accordingly,  transferred  to  her  absolutely,  and  she  executed  a 
proper  release  to  the  trustees,  dated  the  29th  of  September,  1824, 
so  that  the  then  remaining  settled  stock  was  only  2,800Z.  New 
Fours.    It  was  also  recited,  that  Maria  Pridham  was  sole  executrix 
of  the  will  of  Joseph  Pridham,  and  had  agreed  to  the  repurchase 
of  the  annuity  granted  to  Joseph  Pridham,  and  to  sell  her  interest 
in  the  remaining  dividends  of  the  settled  stock.    It  was  then 
recited,  that  at  the  time  of  the  decease  of  George  Marshall,  the  only 
children  he  left  surviving  him  were,  George  Marshall  the  younger, 
Eliza  Meryon,  Mary  Marshall,  and  Sarah  Smith,  who  were  the 
next  of  kin  of  George  Marshall,  and  as  such  became  entitled  at  the 
decease  of  Ann  Marshall  to  the  sum  of  2,8002.  8^  per  Cents.,  in 

[  *39i  ]      equal  shares ;  and  that  George  Marshall  the  son  afterwards  *died 
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n testate ;  that  Ann  Marshall  was  his  administratrix ;  and  that  at  Mbbtok 
lis  decease  his  next  of  kin  were,  Ann  Marshall,  Eliza  Meryon,  colliett. 
^J!ary  Marshall,  and  Sarah  Smith,  who,  as  sach,  became  entitled 
o  his  estate  in  equal  shares.  And  after  farther  reciting,  that  Mr. 
3ollett  had  agreed  with  Ann  Marshall,  Mary  Marshall,  William 
tlenry  Smith,  and  Sarah  his  wife,  for  the  absolate  purchase  of  the 
life  interest  of  Ann  Marshall,  and  of  the  parts  and  shares  of  the 
capital,  in  which  Ann  Marshall,  Mary  Marshall,  and  Smith  and  his 
wife  had  a  vested  interest,  it  was  witnessed,  that  for  the  considera- 
tion therein  mentioned,  Maria  Pridham,  at  the  request  of  Ann 
Marshall,  and  the  said  Ann  Marshall  for  herself  sold  to  GoUett  all 
the  dividends  of  the  2,8002.  8}  per  cent.  Annuities  during  the  life 
of  Ann  Marshall ;  and  for  the  same  considerations,  Ann  Marshall, 
Mary  Marshall,  William  Henry  Smith,  and  Sarah  his  wife,  sold  to 
CoUett  all  and  every  the  parts,  shares,  and  proportions,  original, 
accrued,  or  otherwise,  then  vested  in  them  or  any  of  them,  of  and 
in  the  same  sum  of  2,8002.  8}  per  cent.  Annuities. 

To  this  deed  and  assignment  the  plaintijGfs  were  not  parties,  their 
interest  was  not  affected;  but  Mr.  CoUett  said,  that  Smith,  alleging 
that  he  had  authority  from  the  plaintiffs,  sold  him  their  interest  in 
the  fund  for  a  sum  which  he  paid  to  Smith. 

The  fund  was  afterwards  transferred  into  the  joint  names  of  Mr. 
Ck>llett  and  of  Cox,  the  surviving  trustee,  who  soon  afterwards  died. 
Soon  after  the  execution  of  the  deed  of  the  9th  of  April,  1884, 
and  about  eighteen  years  after  her  husband's  death,  Ann  Marshall 
alleged  that  she  had  been  advised,  that  under  the  limitations  of 
the  deed  of  September,  1802,  she  became  entitled,  as  administratrix 
of  her  husband,  to  the  whole  of  the  trust  fund  for  her  own  absolute 
use  and  benefit,  and  she  accordingly  filed  her  *bill  in  the  Court  of  [  *392  ] 
Exchequer  (i)  to  have  that  alleged  right  declared,  and  to  have  the 
fond  transferred  to  her,  upon  the  terms  she  offered.  A  demurrer 
to  the  bill  was  allowed,  and  in  July,  1885,  she  died. 

The  defendant  Mary  Marshall  is  now  the  legal  personal  repre- 
sentative  of  George  Marshall  her  father,  and  of  George  Marshall 
the  younger,  her  brother. 

Mr.  Oreene  (in  the  absence  of  Mr.  Turner),  for  the  plaintiffs, 
claimed  one-fourth  of  the  2,800^.,  as  one  of  the  next  of  kin  of  the 
settlor,  and  one-fourth  of  one-fourth,  as  one  of  the  next  of  kin  of 
the  testator's  son  George. 

(1)  41  E.  E.  254  (1  Y.  &  0.  Ex.  Bq.  232). 
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Mkbton  Mr.  Kindersley  and  Mr.  W.  James,  for  Mr.  Collett,  insisted, 

CoLLBTT.  ^^^^  under  the  limitation  to  the  administrators  of  the  settlor,  "  to 
and  for  his  and  their  own  use  and  benefit,"  the  widow,  as  adminis- 
tratrix, took  the  whole  fund  beneficially;  and  that  therefore  the 
plaintijffs  had  no  interest.  [They  cited  Sanders  v.  Franks  (i),  Wixjd 
V.  Cox  (2),  Collier  v.  Squire  (3),  and  other  cases.] 

Mr.  Turnery  in  reply.     •    ♦    * 

June  2.         ThB  MaSTEB  OF  THB  BoLLS : 

Mr.  GoUett  has  not  proved  his  alleged  contract  with  Smith  to 
purchase  the  plainti£f's  interest;  and  his  defence,  in  that  respect, 
fails  for  want  of  evidence. 
[  393  ]  The  argument  in  his  favour  has  rested  on  the  construction  of  the 

deed  of  September,  1802,  and  the  effect  of  the  assignment  of  Ann 
Marshall's  share  to  him  by  the  deed  of  April,  1884. 

The  question  between  the  parties  to  this  cause  depends  upon  the 
effect  of  the  deed  of  September,  1802. 

The  only  professed,  and,  as  it  appears  to  me,  the  only  real  object 
of  the  deed,  was  to  secure  to  Mrs.  Marshall  a  jointure  annuity, 
in  substitution  or  satisfaction  of  the  annuity  provided  for  by  the 
former  deed  of  1796.    During  the  joint  lives  of  Mr.  and  Mrs. 
Marshall,  he  was  to  receive  and  enjoy  the  income ;  if  Mr.  Marshall 
survived  Mrs.  Marshall,  the  fund  was  to  revert  to  him;  if  she 
survived  him,  the  fund  was,  on  her  death,  to  revert  to  his  executors 
or  administrators.    In  reference  to  the  three  states  of  things,  the 
joint  lives,  the  survivorship  of  the  husband,  and  the  survivorship 
of  the  wife,  words  are  used  which  imply  the  limitation  of  a  beneficial 
interest,  using,  in  the  first  case,  the  words  ''  George  Marshall  and 
his  assigns,  to  and  for  his  and  their  entire  use  and  benefit,"  in  the 
second  case,  the  words  ''  George  Marshall,  his  executors,  adminis- 
trators, or  assigns,  to  and  for  his  and  their  own  use  and  benefit,** 
and  using,  in  the  third  case,  the  words  ''  the  executors  or  adminis- 
trators of  the  said  George  Marshall,  to  and  for  their  own  use  and 
benefit."    In  the  two  first  cases,  the  words  "to  and  for  his  and 
their  entire  or  own  use  and  benefit"  are  obviously  surplusage,  and 
of  no  effect.    A  limitation  to  himself,  his  executors,  administrators, 
or  assigns,  would  have  had  just  the  same  effect,  and  would  have 
made  it  the  duty  of  the  trustees  to  transfer  the  fund  to  him,  or  as 

(1)  17  E.  E.  202  (2  Madd.  147).      My.  &  Cr.  684). 

(2)  45  B.  E.  166  (1  Keen,  317;  2    (a)  27  B.  B.  112  (3  Buss.  467). 
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he  directed.  The  words  in  the  cases  must  have  been  used,  for  the  Mbbyox 
purpose,  which  was  unnecessary,  of  emphatically  showing  the  collbtt. 
quantity  of  interest  given,  and  the  ^exoneration  of  the  trustees  [  *394  ] 
from  the  duty  of  attending  to  the  application  of  the  dividends,  or 
of  the  fund,  after  payment  or  transfer  to  him  or  his  representatives; 
and  considering  the  great  improbability  of  George  Marshall  (at  the 
time  when  he  was  securing  a  jointure  for  his  wife  in  satisfaction  of 
a  former  obligation,  and  only  professing  to  have  that  object  in  view,) 
taking  the  opportunity  to  limit  the  whole  fund  employed  as  such 
security  to  the  person  who  might  chance  to  be  his  legal  personal 
representative,  I  think  it  much  more  probable,  that  his  only  object 
was,  in  the  third  case  also,  to  express  emphatically  the  quantity  of 
interest  given :  to  use  words  making  it  clear  to  the  trustees,  that 
they  might  safely  transfer  the  whole  fund  to  his  executors  and 
administrators,  and  he  thereupon  relieved  them  from  their  trust ; 
that  the  fund  was  to  be  disposed  of  by  the  executors  or  adminis- 
trators, without  the  trustees  being  under  the  necessity  of  looking 
to  its  application;  and  that  the  words  were  not  used  for  the  purpose 
of  placing  the  money  in  the  hands  of  an  executor  or  administrator 
for  his  own  personal  enjoyment,  but  for  the  purpose  of  enabling 
him  to  make  a  proper  application  of  it,  without  the  interference  of 
the  trustees.  As  far  as  the  trustees  were  concerned,  it  was  to  be 
the  absolute  property  of  the  legal  personal  representatives  of  George 
Marshall. 

I  readily  admit  that  cases  of  this  kind  are  attended  with  great 
di£Eicalty;  words  are  used  which,  in  their  ordinary  acceptation, 
have  not  only  no  relation  to,  but  are  in  apparent  contradiction 
to  the  plain  object  and  intention  of  the  deed;  but  deeds  of  this 
kind  must,  if  possible,  have  effect  given  to  them,  according  to  the 
intention  of  the  parties;  and  there  is,  I  think,  less  difficulty  in 
construing  this  deed,  so  as  to  make  the  fund  part  of  the  general 
estate  of  George  Marshall,  than  in  construing  it  so  as  to  make  the 
fund  the  absolute  property,  *for  his  own  use,  of  the  person  who  [  *395  ] 
might  chance  to  be  his  administrator. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiffs  are  entitled, 
in  the  right  of  Mrs.  Meryon,  to  relief,  and  to  have  restored  or 
transferred  to  them  Mrs.  Meryon's  original  share  of  the  fund,  and 
also  her  share  of  the  original  share  of  her  deceased  brother  George 
(i  +  i  of  J  or  ^ths)  of  the  2,800Z.  8J  per  Cents. 

The  plaintiffs  are  entitled  to  the  costs  of  the  suit  and  of  the  cross 
bill  of  discovery. 

B.B. — ^VOL.  LXVIU.  9 
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GREEN  WOOU   v.   CHURCHILL  (J). 

(8  Beav.  413—415  ;  S.  C.  14  L.  J.  Ch.  143;  9  Jur.  196.) 

On  a  sale  under  the  Court  in  June,  1839,  it  was  provided  by  the  con- 
ditions, that  the  abstract  should  be  delivered  in  twenty-one  days,  that  the 
purchaser  should  be  entitled  to  the  rents  from  October,  and  pay  hie 
purchase- money  in  November,  and  if  **from  any  caiise  whatever**  it 
should  not  be  paid  at  that  time,  he  should  pay  interest  at  5  per  cent.  The 
vendors  were  unable  to  deliver  the  abstract  within  the  time,  und  there  was 
great  delay  and  difficulty,  on  their  part,  in  making  out  their  title,  which 
was  not  complete  till  1845.  The  purchaser  had  entered  into  possession. 
On  a  motion  made  in  1845  to  pay  the  purchase-money  and  interest  into 
Court,  the  Court  held,  that  it  could  not  relieve  the  purchaser  from  pay- 
ment of  interest,  but  made  the  order  without  prejudice  to  any  application 
for  compensation. 

On  the  27th  of  Jane,  1889,  a  considerable  property  was  sold 
under  the  Court,  subject  to  special  conditions  of  sale.  J.  C.  Risley 
became  the  purchaser. 

It  was  stipulated  by  the  conditions  of  sale  that  the  abstract  should 
be  delivered  within  twenty-one  days.  The  purchaser  was  to  have 
the  rents  from  the  11th  of  October,  1889,  and  pay  in  his  purchase- 
money  on  or  before  the  9th  of  November,  1889 ;  but  if,  from  any 
cause  whatever,  the  purchase-money  should  not  be  paid  into  the 
Bank  by  the  time  before  stipulated,  the  purchaser  was  thereupon  to 
pay  interest  thereon  at  5  per  cent,  per  annum. 

The  purchaser  entered  into  possession,  and  had  exercised  distinct 
acts  of  ownership,  but  had  not  paid  the  purchase-money  into 
Court,  in  consequence  of  the  delay  of  the  vendors  in  making  out 
the  title. 

An  imperfect  abstract  was  delivered  on  the  18th  of  July,  1889, 
and  it  was  insisted  that  the  first  perfect  one  was  delivered  in 
August,  1841.  Great  difficulties  and  delay  had  occurred  in 
making  out  the  title;  but  ultimately  the  purchaser  accepted  it 
as  it  was. 

A  motion  was  now  made  that  the  purchaser  should  pay  his 
purchase-money,  11,785{.,  into  Court  (which  *part  of  the  motion 
was  not  resisted),  together  with  interest  at  5  per  cent,  from  the 
9th  of  November,  1889.    The  only  question  was  as  to  the  interest. 

Mr.  Hodgson  and  Mr,  Cole  for  the  plaintiff,  and 

Mr.  Turner  and  Mr.  Stinton,  for  other  parties,  contended,  that 
the  purchaser  was  liable  to  pay  interest  according  to  the  express 
condition  of  the  contract,  Esdaile  v.  Stephenson  (2),  and  that  he  was 

(1)  Ex  relatione.  (2)  24  E.  E.  161  (1  Sim.  &  St.  122). 
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not  entitled  to  retain  both  his  purchase-money  and  possession  of   Gbeenwood 
the  estate.  Ohdrchih,. 

Mr.  Kindersley  and  Mr.  Chandless,  contra  : 

The  purchaser  ought  not  to  be  charged  with  interest  at  so  high 
a  rate  as  5  per  cent. ;  the  delay  having  been  wholly  created  by  the 
vendors,  and  by  their  neglect  in  not  ascertaining  their  title  before 
the  sale,  so  as  to  be  able  to  deliver  a  perfect  abstract  within  the 
time  agreed  upon  and  to  evidence  their  title  within  a  limited  period. 
The  title  is  not  perfect  even  now,  though  the  purchaser  has  agreed 
to  accept  it. 

The  Masteb  of  the  Bolls: 

This  is,  no  doubt,  a  case  of  hardship  on  the  purchaser,  who  has 
acted  in  a  laudable  and  generous  manner ;  and  there  may  be  a 
reason  for  considering  his  case  in  another  form ;  but  at  present  it 
appears  that  he  is  seeking  to  procure  a  variation  of  the  contract. 
The  conditions  expressly  provide,  that  the  purchase-money  shall  be 
paid  into  Court  before  the  9th  of  November,  1889;  and  if  any  delay 
arose,  from  any  cause  whatever,  it  was  to  be  paid  with  interest  at 
5  per  cent.  The  vendors  were  also  to  deliver  an  abstract  within 
twenty-one  days  from  *the  27th  of  June,  1889 ;  but  they  were  not  [  *415  j 
in  a  situation  to  do  so,  and,  as  the  purchaser  says,  they  did  not 
deliver  any  abstract  before  the  20th  of  August,  1841.  Since  then, 
they  have  made  out  a  title  which  the  purchaser  consents  to  accept, 
but  which,  it  is  said,  is  not  such  a  title  as  he  was  bound  to  accept. 
If,  however,  the  purchaser  consents  to  accept  it,  I  must  consider  it 
sufficient.  The  vendors  having  now  shown  a  title,  it  is  asked  that 
the  purchase-money  and  interest  may  be  paid  into  Court ;  and  the 
only  objection  made  is  as  to  the  interest.  1  think,  however,  that  no 
reasons  have  been  stated  which  furnish  any  ground  for  altering  the 
express  terms  of  the  contract.  It  is  said  that  the  purchaser  has 
been  put  to  an  expense  to  which  he  would  not  have  been  liable  if 
the  state  of  the  title  had  been  known.  This  may  be  a  ground  for 
considering  his  case,  and  may  entitle  him  to  compensation.  The 
purchaser  might  have  applied  to  the  Court  when  he  found  that  he 
was  likely  to  be  put  to  expense  or  inconvenience,  but  upon  the 
present  application  the  contract  cannot  be  altered.  I  must  there- 
fore make  the  order  which  is  asked,  without  prejudice  to  the 
purchaser's  right,  if  so  advised,  to  make  any  distinct  application 
for  compensation  out  of  money  in  Court. 

9—2 
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(8  Beay.  416—419  ;  S.  C.  14  L.  J.  Ch.  215.) 

Where  payment  of  a  bill  of  costs  has  been  obtained  by  tmdue  pressure, 
a  taxation  may  be  directed  on  proof  of  overcharge,  without  showing  that 
such  oyercharges  are  so  gross  as  to  amount  to  fraud. 

It  is  a  *'  special  circumstance  *'  within  the  6  &  7  Yict.  c.  73,  where,  on 
paying  off  a  mortgage,  a  solicitor  produces  his  bill  and  insists  on  payment 
as  a  condition  for  immediate  completion,  though  items  are  objected  to,  and 
a  taxation  will  be  directed  after  payment,  if  there  are  apparent  oyer- 
charges. 

A  taxation  at  the  instance  of  a  mortgagor  of  the  bill  of  the  mortgagee's 
solicitor,  must  be  as  between  the  solicitor  and  his  client,  the  mortgagee. 

Upon  an  application  to  tax  a  paid  bill,  the  solicitor  will  not  be  permitted 
to  add  to  any  undercharges  contained  therein,  but  the  taxation  must  be  had 
on  the  bill  as  delivered  and  paid. 

This  was  a  petition  by  a  mortgagor  for  the  taxation,  after 
payment,  of  the  bil]  of  costs  of  the  mortgagee's  solicitor. 

An  arrangement  having  been  made  for  transferring  the  mortgage, 
the  respondent,  the  mortgagee's  solicitor,  was  applied  to  to  furnish 
an  abstract.  He  accordingly  prepared  a  new  abstract  of  the  title, 
instead  of  adding  the  abstract  of  the  mortgage  deed  to  the  abstract 
of  title  already  in  his  possession. 

On  the  18th  of  December,  1844,  the  parties  met  to  complete, 
when  the  clerk  of  the  respondent  attended,  and  then  presented  bis 
bill  of  costs,  amounting  to  19Z.  1«.  \0d.  The  mortgagor  and  her 
solicitor  objected  to  several  items,  and  requested  that  the  bill  might 
stand  over  for  a  few  days,  in  order  to  see  Mr.  Wells  thereon  ;  but 
the  clerk  refused  to  complete  the  transfer  and  deliver  over  the 
deeds  without  full  payment  of  the  bills.  The  mortgagor  thereupon 
paid  the  bill,  and  the  transfer  was  completed.  She  now  presented 
a  petition  for  the  taxation  of  the  bill,  on  the  ground  of  pressure. 
Items  of  overcharge  were  specified  in  the  petition,  to  the  amount  of 
61.  11«.  8d.,  which  were  as  follow : 


Instructions  for  abstract,  &c.   - 
Preparing  draft  abstract  - 
Fair  copy        -        -        -        . 


£ 
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[417]  Mr.   Goodete,  in   support  of  the  petition,  said,  there  were 

sufficient  special  circumstances  to  induce  the  Court  to  send  this 
bill  for  taxation,  for  it  had  been  paid  under  pressure,  and  contained 
plain  overcharges.  He  commented  on  the  items.  That  there  were 
also  items  which  were  properly  chargeable,  as  against  the  mortgagor 
only,  and  not  as  against  the  mortgagee. 
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Mr.  Twrner,  contra^  contended  that  there  was  not  sufficient  to  In  re 
put  the  parties  to  the  expense  of  a  reference.  That  the  charges  '^^' 
were  proper ;  and  if  not,  that  the  overcharges  were  trivial ;  and 
that  to  induce  the  Court  to  direct  a  taxation  after  payment,  the 
overcharges  must  be  so  gross,  as  to  be  evidence  of  fraud:  Horhck  v. 
Smith  {!),  Waters  v.  Taylor  {2).  That  the  other  items  of  the  bill 
were  considerably  undercharged ;  and  that,  if  the  overcharges  were 
to  be  deducted,  the  solicitor  ought,  in  fairness,  to  be  allowed  to  add 
to  the  undercharges,  for  he  had  charged  3«.  4(2.  for  attendances,  for 
which  he  was  entitled  to  &$.  M. 

The  Master  of  the  Bolls: 

It  is  much  to  be  regretted  that  there  should  be  a  litigation  like 
this  for  so  small  an  amount;  but  I  think  that  if  the  objection 
raised  by  the  respondent  to  the  taxation  were  to  prevail,  and  be 
applied  to  all  cases  of  this  kind,  the  greatest  injustice  might  be  the 
consequence. 

I  conceive  it  my  duty  to  order  the  taxation  of  this  bill.  The  first 
"  special  circumstance  "  is,  that  the  bill  was  delivered  at  a  time 
when  it  was  impracticable,  according  to  the  nature  of  the  trans- 
action, to  submit  it  to  a  satisfactory  examination  before  it  was 
paid :  the  second  '^'^  special  circumstance  "  is  this :  that  with  such  [  *418  ] 
means  of  examining  the  bill  as  the  parties  then  had,  material 
items  were  pointed  out  and  objected  to,  so  that  the  party  received 
payment  with  knowledge  that  the  items  were  objected  to  :  and  the 
third  '*  special  circumstance  "  (in  the  absence  of  which  I  never 
order  a  paid  bill  to  be  taxed)  is,  that  there  are  apparent  over- 
charges. There  is  no  reflection  on  the  solicitor,  because  on 
the  other  charges  there  is  an  exceeding  moderation ;  but  that 
is  no  reason  why  these  charges  should  not  be  subjected  to 
taxation. 

I  am  unable  to  say  what  difference  there  would  be  between 
making  a  new  abstract  and  making  the  proper  additions,  and 
comparing  a  copy  of  the  abstract  with  the  old  one ;  it  might  be 
the  same.  That  is  a  question  for  the  taxing  Master.  The  taxation 
must  take  place  as  between  the  solicitor  and  the  mortgagee  his 
client,  and  not  as  between  him  and  the  mortgagor ;  and  the  Master 
may  state  special  circumstances.  I  cannot  allow  the  solicitor  to 
take  in  a  new  bill  (8).    Beserve  the  costs. 

(1)  45  R.  E.  125  (2  My.  &  Or.  495).  (3)  In  re  Carven,  post,  144. 

(2)  45  B.  B.  129  (2  My.  &  Cr.  526). 
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In  re  Mr.  Turner  oflfered  to  return  dl.;  bat  the  o£fer  was  refused. 

Wills. 

The  taxing  Master  found  an  overpayment  to  the  amount  of 
21.  is. ;  whereupon,  the  solicitor  presented  a  petition,  ^ting  that 
the  deduction  was  considerably  less  than  one-sixth,  and  praying 
that  the  mortgagor  might  pay  the  costs  of  the  former  application 
and  of  the  taxation,  and  for  a  reference  back  for  the  taxation  of 
these  costs. 

Jwns  24.  Mr.  Turner t  in  support  of  the  application,  referred  to  his  offer 

r  4i9'l       ^^  ^^®  former  occasion,  and  said  that  if  the  solicitor  had  been 

allowed  to  increase  the  undercharges,  he  would  have  been  found  to 

be  underpaid. 

Mr.  Goodeve^  contra  : 

The  Master  has  found  the  solicitor  to  be  in  the  wrong,  and  that 
he  exacted,  under  pressure,  21.  4$.  more  than  he  was  entitled  to, 
notwithstanding  the  remonstrances  of  the  mortgagor.  This  is  not 
a  case  for  costs. 

The  Master  of  the  Bolls  (without  hearing  a  reply) : 

There  is  no  difficulty  in  this  case.  It  is  absolutely  necessary 
that  these  vexatious  petitions  should  be  subject  to  the  control  of 
the  Court.  On  a  former  occasion  I  considered  that  there  were 
sufficient  special  circumstances  to  authorize  me  to  direct  an  investi- 
gation of  this  bill,  namely,  pressure  and  overcharge.  What  was 
fairly  said  by  the  solicitor  was  this,  if  there  are  overcharges,  there 
are,  on  the  other  hand,  undercharges ;  I  am  willing  to  return  you 
8Z.,  and  let  the  matter  rest.  This  was  refused,  and  an  order  was 
made  for  taxation,  and  the  costs  were  reserved.  The  Master 
has  found  that  both  parties  were  in  the  wrong;  that  the  whole 
abstract  was  not  necessary,  and  12.  6^.  8d.  has  been  disallowed 
on  it.  The  result  is,  that  21.  is.  has  been  struck  off  the  bill. 
Is  this  a  reason  why  the  solicitor  should  not  have  the  costs?  I 
think  not. 

This  case  will,  I  hope,  act  as  a  warning  to  parties,  and  prevent 
such  unnecessary  and  vexatious  proceedings  respecting  so  trifling 
a  matter. 

Note. — The  respondent's  costs  alone  of  these  proceedings,  which 
ended  in  striking  off  21,  is.  from  a  bill  of  191.  Is.  lOd.,  were  taxed 
at  i&l.  9s, 
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FLACK  V.  LONGMATE(l). 

(8  Beav.  420—424.) 

A  party  died  in  1830,  Having  vested  in  Him  a  mortgage  in  fee,  and  tHe 
lapse  of  time  and  circumstances  were  such,  as  to  render  it  very  improbable 
that  any  party  could  now  establish  any  right  to  the  equity  of  redemption : 
Held,  nevertheless,  that  the  widow  was  not  entitled  to  dower. 

Thb  qaeBtion  in  this  case  was  as  to  the  right  of  the  widow  of 
Henry  Flack  to  dower  out  of  an  estate  in  which  he  was  interested ; 
but  as  to  \¥hich,  it  was  doubtful,  whether  he  was  seised  in  fee, 
or  had  a  mere  mortgage  title  subject  to  redemption. 

In  1754,  Browne  mortgaged  the  estate  to  Joseph  Biou  in  fee,  and 
in  1781  the  mortgage  money  was  vested  in  Susannah  Biou  and  her 
sister,  and  the  equity  of  redemption  in  Sewell  Mansell.  By  inden- 
ture dated  in  1781,  Sewell  Mansell  conveyed  the  estate  to  Abel 
Jenkins,  in  trust  to  sell  and  pay  the  mortgages  and  certain  other 
debts.  Abel  Jenkins  entered  into  possession,  and  died  in  1802, 
having  devised  his  estate  to  James  and  Owen,  who  entered  into 
possession,  and  continued  to  pay  interest  on  the  mortgage  till 
July,  1816. 

In  November,  1817,  James  and  Owen  filed  their  bill  against 
Susannah  Biou,  to  redeem,  and  for  an  injunction  to  prevent  her 
recovering  possession  by  ejectment,  and  a  motion  being  made  for 
an  injunction,  it  was  ordered,  in  March,  1818,  that,  the  plaintiffs 
undertaking  to  give  judgment  in  the  action  against  the  tenants,  the 
defendant  should  not  proceed  therein  until  the  further  order  of 
the  Court. 

By  a  subsequent  order,  made  in  May,  1819,  Susannah  Biou  was 
ordered  to  restore  possession  of  the  premises  to  the  plaintiffs  in 
that  suit.  Susannah  Biou  died  in  *1821,  having,  by  her  will, 
given  the  mortgage  monies  and  securities  for  the  same,  and  the 
title-deeds  to  Flack.  The  bill  having  been  afterwards  revived,  was 
heard  in  1826,  and  was  then  dismissed  with  costs,  on  the  ground 
that  the  trustee  under  the  deed  of  1781,  and  those  representing 
him,  being  bare  trustees  (the  other  debts  having  been  paid),  had  no 
right  to  redeem. 

Flack  had  then  obtained  possession,  which  he  retained  until  his 
death  in  1880.  His  widow  claimed  a  right  to  dower  out  of  the 
estate,  and  on  a  reference  to  the  Master,  he  reported  against  her 
claim,  whereupon  she  took  exceptions  to  the  report,  which  now 
came  on  for  argument. 

(1)  In  re  loveridge  [1904]  1  Ch.  518,  73  L.  J.  Ch,  15, 


1845. 
^fare^  10. 

liolls  Court. 

Lord 
Langdale, 

M.R. 

[420] 


[  '^21  ] 
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Flack  Mr.  Kindersley  and    Mr.  John    Baily    in    sapport    of    the 

T/)iroiiAm  exceptions : 

After  the  great  lapse  of  time,  there  is  not  the  slightest  reason 
for  believing  that  any  person  will  come  forward,  or  be  able  to 
establish  any  right  to  the  equity  of  redemption.  The  only 
claimants  were  defeated  in  1826,  now  twenty  years  ago,  and 
nothing  appears  of  the  last  owner  since  1781.  At  law.  Flack, 
at  his  death,  had  a  fee  simple  absolute,  to  which  all  the  incidents  to 
that  estate  attached,  and,  amongst  them,  the  right  to  dower.  The 
widow  having  the  legal  right  to  dower,  this  Court  will  not  interfere 
with  it,  except  it  defeats  some  equitable  right,  and  there  is  none. 

The  Court  has  treated  this  as  real  estate,  and  the  Master  reports 
that  Flack  died  seised  of  the  estate,  and  that  it  descended  to  the 
heir,  subject  to  the  equity  of  redemption  (if  any)  of  the 
mortgagor. 

Mr.  Tinney^  Mr.  Stinton,  and  Mr.  C.  Barber ^  contra : 

The  widow  is  not  entitled  to  dower,  and  the  Master's  finding  is 
[  H22  ]  correct.  You  must  consider  what  estate  Flack  "^^had  at  his  death. 
Interest  was  paid  down  to  1816,  and  at  Flack's  death,  fourteen 
years  only  had  expired  since  the  last  payment  of  interest,  so 
that  the  mortgagor's  claim  could  not  have  been  barred.  The  title 
of  Biou  and  of  Flack  has  always  been  admitted  to  be  a  mortgage 
title,  and  liable  to  redemption.  The  property  was  left  to  Flack  as 
a  mortgage  by  the  will  of  Susannah  Biou.     *     *    * 

The  Master  of  the  Bolls: 

This  case  is  very  unsatisfactory  in  many  particulars ;  but  I  have 
no  difficulty  in  coming  to  a  conclusion  on  it.  The  widow,  in  this 
case,  claims  to  be  entitled  to  dower  out  of  an  estate  which  she 
alleges  belonged  to  her  husband  at  the  time  of  his  death.  It  is, 
therefore,  necessary  to  consider  what  estate  the  husband  had  at 
the  time  of  his  death.  That  this  was  originally  a  mortgage  estate 
nobody  can  have  any  doubt;  it  was  vested  in  Susannah  Biou 
in  1818 ;  but  who  was  entitled  to  the  equity  of  redemption  either 
then  or  at  a  short  time  afterwards,  does  not  in  any  way  appear. 
She  was  entitled  only  as  mortgagee  of  the  estate,  and  she 
received  interest  on  the  mortgage  security  so  late  as  the  month  of 
July,  1816,  and  I  assume,  in  the  absence  of  any  thing  to  the 
contrary,  that  she  received  the  interest  from  some  proper  source. 
Not  long  after,  and  in  the  lifetime  of  Susannah  Biou,  a  bill  was 
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filed  to  redeem  (i).     On  the  8rd  of  January,  1821,  Susannah  Biou       Flack 

died,  having,  by  her  will,  given  this  as  a  mortgage  property  to    lonomate. 

Flack,  who  obtained  possession,  and  enjoyed  it  in  the  character  of 

mortgagee  in  possession.    *The  suit  went  on  and  was  revived,  after      C  '^^s  ] 

the  death  of  Susannah  Biou,  against  her  representatives ;  when  it 

came  on  for  decision,  it  appeared  that  the  person  claiming  the 

right  to  redeem  had  not  a  perfect  right ;  the  bill  was  dismissed, 

and  in  1829  this  was  finally  ordered  by  the  Lord  Ghancbllob  on 

appeal  from  the  Yicb-Chancellob.     Though  it  was  not  found  who 

was  the  party  entitled  to  redeem,  still  I  think  I  may  say,  from  my 

own  recollection  of  the  case,  that  there  was  no  doubt  that  this  was 

a  mortgage,  and  that  the  only  question  was,  whether  the  plaintiff 

in  that  suit  had  made  out  a  title  to  redeem.     The  decision  was 

made  in  the  lifetime  of  Flack.   He  therefore  remained  in  possession 

of  this  estate,  admitted  to  be  a  mortgage  estate,  though  without 

knowing  who  was  entitled  to  redeem.    It  is  very  probable,  that  he 

might  have  considered  himself  absolutely  entitled  to  the  estate,  and 

it  is  very  natural  to  suppose,  that  he  congratulated  himself  that  he 

had  got  a  windfall. 

In  order  to  consider  whether  the  widow  is  dowable,  we  must  look 

at  the  matter  as  it  stood  at  the  death  of  her  husband ;  and  I  have 

no  hesitation  in  saying,  that  he  must  be  considered  as  having  had 

a  mortgage  estate,  for  if  any  person  claiming  under  the  mortgagor 

had  come  forward,  he  would  have  had  a  right  to  redeem,  and  that 

^as  the  situation  of  things  when  he  died.    It  is  to  that  period  we 

must  have  regard  in  considering  the  right  to  dower,  and  we  are  not 

to  look  at  subsequent  events  (2).      It  may  happen  that,  at  the 

present  moment,  there  is  no  right  in  anybody  to  redeem ;  that  the 

time  has  passed,  and  that  if  any  claims  to  redeem  were  now  made, 

the  answer  would  be,  ''  more  than  twenty  years  have  elapsed, 

during  which  we  have  had  undisturbed  possession.*'     *It  may       [  *424  ] 

appear  that  nobody  is  entitled  to  redeem ;  but  did  this  state  of 

things  exist  at  the  death  of  the  husband  ?    Though  the  husband 

might  have  considered  it  as  his  own  at  his  death,  and  tl^ough  I 

inay  not  now  consider  it  subject  to  any  claim  to  redemption,  yet 

the  quality  of  the  estate,  in  the  consideration  of  this  Court,  at  the 

decease  of  the  husband,  was  not  such  as  to  give  a  right  to  dower. 

I  must  overrule  the  exception. 

(1)  25tli  Nov.  1817.    See  James  y.  (2)  See  Curre  y.  Bowyer,  59  B.  B. 

Biou,  19  E.  B.  200  (3  Swanst.  234).  395,  n.  (5  Beay   6,  note  (b) ). 

ll 
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[  ♦428  ] 


CRAIG  V.  WATSON  (1). 

(8  B©av.  427—436.) 

A  solicitor  took  an  insufficient  security  for  his  client,  and  the  nature  of 
the  transaction  was  such,  as  in  the  opinion  of  the  Court  to  create  a  case  of 
combined  agency  and  trust.  He  was  held  (under  the  circtiin stances; 
personally  responsible  for  the  deficiency,  and  for  the  costs  of  suit. 

The  object  of  this  suit  \^as,  to  make  a  solicitor  responsible  for  a 
deficient  mortgage  security,  taken  by  him  for  a  client  under  the 
following  very  peculiar  circumstances : 

In  April,  1886,  the  defendant  Watson,  an  attorney  and  solicitor. 
applied  to  the  plaintiff,  a  clergyman,  and  requested  him  to  lend 
John  Wyn  8,000Z.  on  mortgage  of  lands,  a  valuation  of  which,  at 
8,942^.  10«.  was  produced.     The  plaintiff  agreed,  gave  Watson  a 
cheque  for  3,000Z.,  and  left  the  completion  of  the  arrangement  to 
Watson.    A  mortgage  security  was  forthwith  executed   by   Wyn, 
which  was  of  the  nature  hereafter  stated,  and  bore  date  the  27th  of 
April,  1886.     Watson  retained  it  in  his  possession,  and  continued 
to  pay  the  interest  on  the  mortgage  down  to  November,  1840,  when 
he  refused  to  continue  further  payment,  stating  that  the  rents 
were  insufficient.    The  mortgage  deed  was  afterwards  handed  over. 
On  investigation,  it  turned  out,  that  the  security  was  considerably 
deficient.     That  to  part  of  the  property  valued  at  8752.  as  fee-simple, 
Wyn  was  only  entitled  in  right  of  his  wife,  who  held  it  for  life :  that 
other  part  of  the  properly,  valued  in  the  survey  at  5292.,  had  been 
altogether  omitted  from  the  security :  that  the  residue  was  subject 
to  a  debt  of  50Z.,  and  a  mortgage  of  200Z.  due  to  Watson  under  a 
deed  of  June,  1885.     It  also  appeared,  that  the  mortgage  securities 
to  the  plaintiff  were  of  the  following  form :  the  first  deed  was  dated 
the  27th  of  April,  1886,  and  purported  to  be  made  between  Wyn 
and  wife  of  the  first  part,  Watson  *of  the  second  part,  David  Lloyd 
of  the  third  part,  and  Edward  Saxton  of  the  fourth  part.     The  deed 
recited  the  former  mortgage  to  Watson  of  June,  1885,  and  the  life- 
interest  of  Elizabeth  Wyn,  and  further,  that  2002.  only  remained 
due  on  Watson's  mortgage,  that  Wyn  had  occasion  for  2,870?., 
which  Watson  had  agreed  to  advance  him ;  and  it  was  purported 
to  be  witnessed,  that  for  the  purposes  therein  mentioned,  and  in 
consideration  of  2,870i.  to  Wyn  paid  by  Watson  (making  with  the 
sum  of  2002.  before  due,  the  sum  of  8,070Z.),  Wyn  and  wife  sold  and 
confirmed  to  Watson  and  his  heirs,  the  premises  therein  mentioned 


(1)  Docly  V.  Watson  (16188)  39  Ch,  P,  ^78,  57  I^,  J,  Ch,  865,  5$  L.  T.  9^3, 
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sind  described,  to  hold  to  Watson  and  his  heirs,  on  the  trusts  therein-  Craio 
Bifter  mentioned,  that  is  to  say,  on  trust  that,  if  default  should  be  watsok. 
made  in  payment  of  the  3,0702.  at  the  time  therein  mentioned, 
Watson  should  sell  the  property,  and  hold  the  purchase-money  in 
trust  lor  payment  of  his  own  costs,  and  an  allowance  for  his  loss  of 
time  and  professional  fees,  and  in  the  next  place,  in  satisfaction  of 
the  3,070Z.  and  interest,  and  any  surplus  was  to  be  paid  to  the 
Wyns.  liloyd  assigned  a  term,  and  Saxton  was  made  trustee  of 
terms  for  Watson. 

By    an   indenture  of  even  date   (the  27th    April,   1886),  and 

purporting  to  be  made  between  Watson  of  the  one  part,  and  the 

plaintiff  of  the  other  part,  after  reciting  that  8,000Z.,  part  of  the 

8,070Z.  mentioned  in  the  last  deed,  was  the  proper  money  of  the 

plaintiff,  and  that  Watson's  name  was  only  used,  as  to  that  sum  of 

3,0002.,  in  trust  for  the  plaintiff  and  in  pursuance  of  an  alleged 

agreement,  it  was  witnessed,  that  Watson  assigned  that  sum  of 

3,000L  to  the  plaintiff,  with  power  to  the  plaintiff  to  use  Watson's 

name  for  the  recovery  of  it ;  and  there  was  a  covenant  of  Watson, 

that  he  would  stand  possessed  of  the  mortgaged  premises,  so  far  as 

regarded  the  8,000Z.  and  interest,  in  trust  for  the  plaintiff. 

The  nature  of  the  security  was  not  shown  to  have  been  known  to       [  429  ] 
the  plaintiff  until  the  year  1889  or  1840. 

Wyn  became  insolvent,  and  the  property  having  been  put  up  for 
sale  by  auction,  was  bought  infer  2,200Z.,  a  sum  insufficient  to  pay 
the  mortgage  to  the  plaintiff.  Negotiations  took  place  with  a  view 
to  obtaining  payment  from  Watson,  which  being  ineffectual,  Mr. 
Craig  filed  this  bill  on  the  13th  of  April,  1842,  against  Watson, 
Wyn,  and  others. 

The  bill  prayed  a  declaration,  that  the  sum  of  3,000Z.,  advanced 
by  the  plaintiff,  was  improperly  invested  and  disposed  of  by  the 
defendant  Watson,  and  that  the  plaintiff  was  entitled  to  the  benefit 
of  the  indenture  dated  the  27th  day  of  April,  1886,  or  to  the  benefit 
of  the  mortgaged  premises,  free  from  the  charge  thereby  created ; 
and  that,  if  necessary,  Watson  might  release  such  charge,  and  that, 
if  necessary,  an  account  might  hQ  taken  of  what  was  owing  to  the 
plaintiff,  for  principal  and  interest  on  the  sum  of  S,000Z.,  and  that 
Watson  might  be  decreed  to  pay  the  same  by  a  limited  day,  or  that 
the  estate  comprised  in  the  indenture  might  be  sold ;  that  all  proper 
parties  might  join  in  a  conveyance  to  the  purchaser,  and  that  the 
proceeds  might  be  applied  towards  satisfaction  of  what  should  be 
found  due  to  the  plaintiff,  and  that  the  deficiency  might  be  decreed 
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Cbaio       to  be  paid  by  the  defendant  Watson.    The  bill  also  prayed  fori' 
Watson,      receiver  and  for  further  relief. 

Mr.  Kvidersley  and  Mr.  Daniel  for  the  plaintiff.     *      *     * 

Mr.  Terrell  (in  the  absence  of  Mr.  Turner)  for  the  defendan; 
[  •430  ]  Watson,  contended  that  this  Court  had  no  *jurisdiction  to  declare 
the  defendant  liable  for  any  loss,  and  that  the  remedy  was  at  law, 
by  action  on  the  case  in  the  nature  of  an  action  of  deceit :  Padeyi. 
Freeman  (i).  That  the  case  came  within  Lord  Tenterden's  Act 
(9  Geo.  lY.  c.  14),  and  that  in  order  to  entitle  the  plaintiff  to 
recover,  the  '^  representation  or  assurance  "  must  be  in  writing, 
signed  by  the  party  to  be  charged  therewith.  lyyde  v.  Barnard  (2), 
Evans  v.  Bicknell  (8)  were  also  cited. 

Mr.  Temple  and  Mr.  Glasse,  for  Mr.  Gilbert  and  Mr.  Stanley, 
subsequent  mortgagees,  who  disclaimed. 

Mr.  Stinton  for  Mr.  and  Mrs.  Wyn. 

Mr.  Beavan  for  Saxton,  a  trustee,  who  disclaimed. 

Mr.  Kindersley,  in  reply. 

ApHi2S.      The  Master  of  the  Bolls: 

The  case  is,  that  in  the  month  of  April,  1886,  the  defendant 
Watson,  who  is  an  attorney  and  solicitor,  applied  to  the  plaintiff,  a 
clergyman,  and  requested  him  to  lend  to  John  Wyn  the  sum  of 
8,0002.  on  mortgage  of  certain  lands,  which  had  recently  been 
valued  at  the  sum  of  3,9422.  10«.  The  plaintiff,  who  seems  to  have 
had  entire  confidence  in  Watson,  agreed  to  the  proposal,  gave  to 
Watson  a  cheque  for  the  sum  of  8,0002.,  and  left  the  business 
entirely  in  his  hands.  Watson,  accordingly,  conducted  the  business 
as  he  pleased,  and  afterwards  represented  it  to  be  settled,  and  he 
himself  paid  to  the  plaintiff  the  interest  at  4^  per  cent.,  as  it,  from 
[  *43i  ]  time  to  *time,  became  due,  (with  one  accidental  omission),  from 
the  first  payment  in  1886  till  1840.  The  nature  of  the  security 
which  was  taken  is  not  shown  to  have  been  known  to  the  plaintiff 
till  the  year  1889  or  1840,  and  it  appears  to  have  been  thought 
sufficient  till  November,  1840,  when  Watson,  being  applied  to  for 
the  interest  then  due,  answered,  that  he  had  paid  it  long  enough, 

(1)  1  E.  E.  634  (3  T.  E.  51).  (3)  6  E.  E.  245  (6  Vee.  174). 

(2)  46  fi.  E.  269  (1  M.  &  W.  99). 
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and  should  not  pay  it  any  more.    It  soon  afterwards  appeared,  that       Craio 
the  rents  of  the  mortgaged  estates  were  insufficient  to  keep  down      watson. 
the  interest  of  the  money  advanced  by  the  plaintiff,  and  Watson 
alleged  that  he  had,  up  to  that  time,  made  up  the  interest  out  of  his 
own  pocket. 

It  is  now  admitted  that  the  estate  is  and  was  a  greatly  deficient 
security,  but  it  is  alleged,  on  the  behalf  of  Watson,  that  as  against 
him,  the  Court  has  no  jurisdiction  to  give  the  plaintiff  any  relief, 
that  although  the  most  confidential  relation  may  have  subsisted,  as 
it  plainly  did  subsist,  between  the  plaintiff  and  Watson,  although 
the  plaintiff   may  have   relied    wholly    on    the   statements  and 
representations  of  Watson,  and  was  wholly  deceived,  yet  no  relief 
or  remedy  is  to  be  given.    It  was  argued  that  the  plaintiff,  instead 
of  trusting  Watson  as  to  the  value  of  the  estate,  ought  to  have 
adopted  other  means  to  ascertain  that  value,  and  that  his  not  doing 
80,  secures  the  impunity  of  Watson,  and  further,  that  because  the 
plaintiff  trusted  Watson,  Watson  is  not  to  be  answerable  in  this 
Court  for  any  loss  occasioned  by  such  gratuitous  and  ill-placed 
confidence,  or  by  any  conduct  of  Watson  in  relation  to  this  matter. 
He  conceives,  that  although  he  has,  by  his  own  unauthorised  act, 
made  it  impossible  for  the  plaintiff  to  obtain  the  relief  to  which  he 
is  entitled,  without  making  him  a  party,  the  case  must  not  be  here 
considered  in  all  its  parts,  but  must  be  confined  to  those  parts  only, 
in  which  Mr.  Watson  ^admits  himself  to  be  a  trustee,  excluding       [  ^432  ] 
those  parts  in  which  he  alleges  himself  to  have  been  only  agent. 

Considering  the  circumstances  of  the  case,  the  argument  is  a 
little  singular.  How  far  Mr.  Watson  is  entitled  to  any  benefit  from 
it  will  appear  from  the  facts  of  the  case. 

Mr.  Watson  solicited  his  employment  on  this  occasion,  asked  Mr. 
Craig  to  advance  the  8,000{.,  through  his  agency,  on  the  proposed 
security,  and  he  produced  a  valuation  of  the  property  to  be 
comprised  in  the  mortgage,  and  which  was  stated  to  be  of  the  value 
of  8,9421.  IO0. 

The  plaintiff  placed  8,000Z.  in  the  hands  of  Watson,  intending 
that  Watson,  acting  as  his  attorney  and  agent,  should  take  care 
that  it  was  properly  secured. 

The  defendant  did  obtain  the  security,  and  it  must  be  looked  at, 
in  the  first  place,  with  reference  to  the  particulars  and  valuation 
vhich  was  produced  to  the  plaintiff  by  Watson.  That  valuation 
contained  property  described  as  "  the  further  Lockley  and  stone 
quarry,"  and  it  was  stated  to  be  of  the  value  of  8752.,  and  is  plainly 


1«  1845.     CH.     8  BEAV.  482—484.  ^r-h. 

Craig  bo  valued  as  the  absolute  property  of  Wvn,  whereas,  it  appears  that 
Watsok.  Wyn's  only  title  to  it  was  in  right  of  his  wife,  who  had  no  more 
than  a  life  estate  in  it,  which  one  of  the  plaintiff's  witnesses  states 
to  have  been  of  the  value  of  60^  The  valuation  also  contained 
other  property  stated  to  be  of  the  value  of  529Z.,  and  this  being  so, 
Mr.  Watson  in  direct  violation  of  his  plain  duty  and  obligation  to 
Mr.  Craig,  left  this  last  property  wholly  out  of  the  security,  and 
never  informed  Mr.  Craig  either  of  that  important  fact,  or  of  the 
fact  that  the  life  interest  of  Wyn's  wife  in  a  portion  of  the  property 
[  «433  ]  *had  been  valued  as  an  absolute  interest  in  himself.  Bat  in  this 
matter,  Mr.  Watson  had  not  only,  by  his  own  request,  procured 
himself  to  be  employed  as  solicitor  and  agent  of  the  'plaintiff,  he 
not  only  acted  as  such  solicitor  and  agent,  but  constituted  himself 
trustee  for  the  plaintiff,  and  conducted  himself  as  such.  The 
premises  included  in  the  mortgage  were  not  only  subject  to  a  prior 
charge  of  501.,  but  some  of  them  were  subject  to  a  prior  mortgage 
executed  to  Mr.  Watson  in  the  month  of  June,  1885,  and  for  some 
reason,  he  procured  to  be  executed  a  deed,  dated  the  27th  of  April, 
1886,  and  purporting  to  be  made  between  Wyn  and  wife  of  the  first 
part,  &c.,  &c.  and  it  was  purported  to  be  witnessed,  that  for  the 
purposes  therein  mentioned  and  in  consideration  of  2,870Z.,  &e.,  &c. 
(His  Lordship  here  stated  this  deed.) 

By  an  indenture  of  even  date  (the  27th  of  April,  1886),  and 
purporting  to  be  made  between  Watson  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  after  reciting,  &c.,  &c.  (His  Lordship 
here  stated  the  deed.) 

Such  was  the  transaction,  such  the  security  teken.  Mr.  Watson 
was  not  agent  and  solicitor  only,  but  also  trustee.  He  received 
the  money  from  the  plaintiff,  without  any  security  whatever  but 
the  confidence  which  the  plaintiff  placed  in  him.  It  was  his  plain 
duty,  in  his  character  of  solicitor  and  agent  only,  to  invest  the 
money  on  proper  security,  and  to  use  no  fraud,  misrepresentation, 
or  deceit ;  but  having  obtained  the  money,  he  constituted  himself 
trustee  of  it,  and  must,  in  my  opinion,  be  treated  as  trustee,  from 
the  time  when  he  obtained  the  possession  of  it  or  the  power  over  it. 

It  was  wholly  inconsistent  with  his  duty,  either  as  agent  or  as 
[  *434  ]      trustee,  to  teke  any  security  less  than  that  *on  which  he  prevailed 
on  Mr.  Craig  to  advance  the  money. 

If,  as  he  alleges,  he  did  not,  at  the  time  when  he  produced  the 
valuation  to  Mr.  Craig,  know  that  the  life  interest  of  Mrs.  Wyn 
had  been  valued  as  the  absolute  property  of  Mr.  Wyn ;  if,  as  he 
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leges,  he  did  not,  at  the  same  time,  know  that  property  not  Cbaio 
>solutely  conveyed  to  Wyn,  had  been  valued  at  5292.,  it  is  perfectly  watton. 
ear,  that  he  knew  both  facts  in  a  few  days  afterwards,  and  whilst 
ie  money  of  Mr.  Craig  was  in  his  hands  or  power.  When  the 
^ed  was  executed,  he  knew  that  it  comprised  only  the  life  interest 
[  Mrs.  Wyn,  although  the  property  had  been  valued  as  an  absolute 
iterest  of  her  husband,  and  he  knew  that  he  had  withdrawn  from 
lie  security,  property  stated  in  the  valuation  to  be  worth  529Z., 
nd  he  had  then  in  his  hands  or  power,  the  sum  of  8,000i.  belonging 
0  the  plaintiff,  which  he  parted  with  on  that  reduced  security, 
n  so  acting,  he  was  not  acting  as  the  solicitor  or  agent  of  the 
>laintifiF  to  invest  the  money  on  a  given  security,  but  was  assuming 
he  power  and  discretion  to  invest  the  money  on  an  altered  security, 
md  his  conduct  cannot  be  reconciled  with  the  performance  of  his 
luty,  either  as  solicitor  and  agent,  or  as  trustee,  and  I  am  afraid  it 
^nnot  be  attributed  to  mere  negligence.  The  utmost  value  was 
stated  to  be  3,942Z.  10«.,  and  when,  from  this,  the  value  of  the 
property  excluded  is  deducted,  together  with  the  difference  arising 
from  the  improper  value  of  the  life  estate  of  Mrs.  Wyn,  and  when 
it  is  further  considered,  that  Mr.  Watson  was,  at  the  same  time, 
obtaining  a  payment  for  himself,  or  a  client  for  whom  he  was 
personal  security,  and  mixing  up  the  plaintiff's  money  and  trans- 
action with  his  own  money  and  transaction,  there  is  too  much 
reason  to  think  that  Mr.  Watson  must  have  had  some  distinct 
object  of  his  own  in  view. 

Mr.  Craig,  in  his  confidence  in  Mr.  Watson,  felt  secure,  and  that  [  435  j 
feeling  of  security  was  prolonged  by  Mr.  Watson's  conduct.  The 
rents  of  the  property  were  insufficient  to  pay  the  interest  of  the 
mortgage.  Mr.  Watson  managed  every  thing  and,  from  some  time 
in  1837,  received  the  rents ;  but  so  far  from  informing  Mr.  Craig  of 
the  deficiency,  as  he  ought  to  have  done,  he  made  up  the  amount  out 
of  his  own  pocket,  and  paid  to  Mr.  Craig  the  full  amouht  of  interest, 
when  due,  (with  an  accidental  exception,)  till  November,  1840,  when 
he  declared  that  he  had  paid  enough,  and  would  pay  no  more. 

The  case  appears  to  me  to  be  a  case  of  combined  agency  and 
trust,  and  I  am  of  opinion  that  the  defendant  Watson  has  so  acted 
as  to  make  himself  personally  answerable  to  the  plaintiff  for  the 
whole  sum  advanced. 

The  defendant  Watson  seems  to  have  thought  he  was  only  agent 
or  solicitor ;  he  says,  he  believes  that  the  plaintiff  was  induced  to 
accept  the  mortgage  on  seeing  the  valuation  of  Mr.  Eyton  and  of 
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[436] 


Wiley  and  Ash^  but  he  states,  for  himself,  that  he  was  not  aware 
of  the  valae  of  the  premises,  and  did  not  consider  it  to  be  his  duty 
to  ascertain  the  actual  value  of  the  property  on  which  the  plaintiff 
advanced  his  money  ;  that  is,  in  Mr.  Watson's  view  of  his  duty,  he 
may  prevail  upon  his  client  to  advance  money  on  a  representation 
communicated  by  Mr.  Watson  himself,  without  any  knowledge  of  its 
truth.  I  hope  that  Mr.  Watson's  view  of  duty,  in  such  a  case,  does 
not  extensively  prevail.  He  further  says,  that  he  does  not  believe 
that  the  plaintiff  relied  on  any  thing  said  by  him  as  to  the  value,  but 
made  inquiries  in  various  quarters  of  the  value  of  the  security,  but 
he  has  produced  no  evidence  whatever  in  support  of  this  allegation. 

Take  an  account  of  what  is  due  to  the  plaintiff,  for  principal  and 
interest  of  the  sum  of  8,0002.  Decree  a  sale  of  the  estate,  with  the 
usual  directions,  and  let  the  purchase-money  be  applied  in  payment, 
so  far  as  the  same  will  extend,  of  what  shall  be  found  due  to  the 
plaintiff  on  the  account.  And  declare  that  the  defendant  Watson 
is  personally  liable  to  make  good  the  deficiency,  and  let  him  be 
ordered  to  pay  the  same,  together  with  the  costs  of  this  suit,  which 
must  be  taxed.    Liberty  to  apply. 


1845. 
May  80. 

Mollt  Cknirt. 

Lord 

Lanodale, 

M.R. 

[486] 


In  re  CAKVEN(l). 

(8  Beav.  436—439 ;  S.  0.  14  L.  J.  Ch.  372.) 

A  BolidtoT  having  delivered  his  bill,  is  bound  by  it,  and  the  taxation 
must  be  on  that  biU ;  be  is  not  entitled,  as  of  course,  to  reduce  his  demand, 
or  to  reserve  the  power  of  adding  to  the  charges. 

Mb.  Cabyen  was  professionally  concerned  for  Messrs.  Francis  and 
Almond,  of  Liverpool,  whose  town  agents  were  Messrs.  Bridger  and 
Blake. 

At  the  request  of  Messrs.  Francis  and  Almond,  he  furnished  his 
account  to  them  unsigned,  but  enclosed  in  a  letter  signed  and 
referring  to  it.  They  acknowledged  the  receipt,  and  stated  they 
left  its  adjustment  to  their  agents.  Mr.  Carven  forwarded  a  copy 
of  the  bill  to  Messrs.  Bridger  and  Blake  on  the  19th  of  February, 
1845,  made  out  as  against  Messrs.  Francis  and  Almond. 

On  the  12th  of  March,  1845,  Messrs.  Bridger  and  Blake  obtained, 
at  the  Bolls,  a  common  order  to  tax  Mr.  Carven's  bill,  upon  a  petition 
representing  themselves  as  the  employers  of  Carven,  that  the  bill 
in  question  had  been  delivered  to  them,  and  that  they  were  the 
persons  charged  thereby. 

(1)  In  re  Thompson  (1886)  30  Ch.  D.  441,  56  L.  J.  CL  138,  53  L.  T.  479. 
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On  the  4th  of  April,  Mr.  Carven  delivered  to  Messrs.  Francia  aud        in  le 

Gahvkx 

Almond  a  redaced  bill,  in  lieu  of  *the  former  one,  whereby  he      ^  ,^g^  ' 
demanded  lOZ.  ISs.  4d.  instead  of  16Z.  O^.  2d. 

It  was  now  moved,  on  behalf  of  Mr.  Carven,  to  discharge  the 
order  of  taxation  of  the  12th  of  March. 

Mr.  Turner^  in  support  of  the  application. 

Mr.  C.  P.  Cooper  and  Mr.  Cooke,  contra. 

The  Mastbr  of  the  Bolls  : 

I  have  no  doubt  of  the  order  which  ought  to  be  made  in  this 
case,  which  is  very  simple.  I  do  not  consider  now  the  facts  any 
furiher  than  the  statement  upon  the  petition  for  the  order  for 
taxation,  and  the  nature  of  the  bill  which  had  been  delivered. 

Carven  alleges  that  he  was  employed  by  Francis  and  Almond, 
who  were  solicitors  in  the  country,  whose  agents  in  town  were 
Messrs.  Bridger  and  Blake.  In  the  course  of  the  alleged  employ- 
ment, Carven  had  different  communications  with  Bridger  and  Blake. 
He  delivered  the  bill  distinctly  made  out  in  the  name  of  Francis  and 
Almond,  and  it  seems  that  after  the  bill  had  been  delivered,  Bridger 
and  Blake,  alleging  that  they  had  been  the  employers  of  Carven, 
obtained  the  common  order  for  the  taxation  of  the  bill,  as  if  it  had 
been  delivered  to  them,  and  as  if  they  were  the  persons  charged 
in  the  bill. 

If  they  had  been  the  persons  liable  to  pay  the  bill,  they  had, 
under  the  Act  (i),  a  perfect  right  to  obtain  an  order  to  tax  the  bill 
as  between  Carven  and  the  alleged  employers  Francis  and  Almond. 
On  the  other  hand,  *if  they  could  have  proved  that  they  were  the  [  *438  ] 
persons  who  directly  employed  Carven,  then  there  had  been  no  bill 
delivered  to  them,  and  they  might  have  said,  we  have  employed 
Carven  as  our  solicitor,  let  him  deliver  his  bill  as  against  us,  and 
let  it  be  taxed.  Instead  of  doing  this,  they  obtained  an  order  of 
course  to  tax  this  bill,  as  if  it  had  been  delivered  to  them.  It  has 
been  argued,  that  there  has  been  a  due  delivery  to  them  of  a  signed 
bill  by  means  of  the  signature  to  the  letter  enclosing  it.  The  Act 
says  that  for  certain  purposes  there  must  be  a  signed  bill,  and  if 
not  signed,  it  will  be  sufficient  if  it  is  enclosed  in  or  accompanied 
by  a  letter  subscribed  in  like  manner  referring  to  such  bill  (2). 
Here  the  bill  is  made  out  to  one  person,  and  the  letter  is  addressed 
to  another;  would  that  be  a  good  delivery  for  the  purpose?    I 

(1)  6  &  7  Vict.  c.  73,  8.  38.  (2)  Sect.  37. 
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[ •439  ] 


think,  however,  that  on  the  ground  of  the  inaccurate  statement  in 
the  petition,  this  is  an  irregular  order. 

If  ever  an  order  was  vexatiously  asked  to  be  set  aside,  this  is  an 
instance ;  here  is  an  o£fer  to  pay  every  thing  that  may  be  dae,  and 
there  cannot  be  the  least  doubt  that  the  bill  would  be  paid.  But 
this  has  happened ;  Garven  had  delivered  a  bill  for  more  than  he 
was  entitled  to,  and  if  the  excess  were  taken  off  upon  taxation,  he 
would  have  to  pay  all  the  costs,  and  he  is  therefore  desirous  of 
getting  rid  of  the  first  bill  of  costs.  I  believe  that  this  is  the  object 
of  the  application,  and  no  other. 

I  must  take  leave  to  say,  that  if  a  solicitor  has  delivered  his  bill, 
he  is  bound  by  it,  and  the  taxation  must  be  on  that  bill  (i)  ;  he  is 
not  entitled,  as  of  course,  to  reduce  his  demand,  or  to  reserve  the 
power  of  delivering  a  bill  containing  other  charges.  I  conceive  that 
a  most  improper  object.  Gases  may  arise,  where,  from  accident  or 
mistake,  a  bill  of  costs  contains  overcharges,  *and  in  such  case,  a 
proper  application  of  the  solicitor  to  redress  the  error  will  deserve 
and  receive  consideration ;  but  to  do  it  of  course,  when  he  finds 
himself  in  a  scrape,  will  not  be  permitted. 

I  am  bound  to  discharge  this  order,  but  I  will  not  charge  these 
parties  with  one  farthing  of  the  costs. 


1845. 
/>».  28,  29. 
March  6, 10. 

Rolls  OouH. 

Loid 
Lanodalb, 

M.R. 

[439] 


HAEVEY  V.   MOUNT. 

(8  Beav.  439—454 ;  S.  C.  14  L.  J.  Ch.  233;  9  Jur.  741.) 

Voluntary  settlement  by  a  younger  sister,  of  the  whole  of  her  present 
and  future  property  principally  in  favour  of  her  eldest  sister,  set  aside,  the 
eldest  sister  having  obtained  great  ascendancy  and  influence  over  the 
3'ounger,  the  circumstances  of  the  transaction  being  open  to  suspicion,  the 
settlement  being  very  improvident,  and  the  settlor  not  having  had  the 
benefit  of  independent  professional  advice. 

A  solicitor  acted  for  both  parties  in  the  matter  of  a  voluntary  settlement, 
which  was  set  aside  for  undue  influence.  He  was  made  a  defendant  to 
the  suit  for  that  purpose.  The  Cou&T,  though  exonerating  him  from 
culpability  in  the  matter,  made  him  bear  his  own  costs,  because  he  had  not 
acted  with  proper  prudence. 

The  object  of  this  bill  was  to  set  aside  a  voluntary  settlement,  on 
the  ground  of  undue  influence,  &c.  The  circumstances  of  the  case 
were  as  follows : 

The  mother  and  father  of  Grace  and  Sarah  Beake  (who  were  the 
principal  parties  to  this  suit),  died  in  1810,  leaving  Grace  and  Sarah, 
and  several  other  children  them  surviving.    The  management  of 

1    In  re  Welh,  ante,  132. 
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the  family  thereupon  wholly  deyolved  on  Miss  Grace  Beake,  the      Habvbt 

eldest  daughter.    The  children  continued  to  reside  together  until      MonW. 

some  of  them  married  and  settled,  when  they  left,  and  ultimately 

in  1822,  Grace  and  Sarah  alone  remained  together.    They  continued 

to  reside  together  ♦from  1822  until  the  year  1841.    Grace  had  the       t  ***^  ] 

whole  superintendence  and  management  of  the  establishment.    She 

received  into  her  hands  the  income  of  Sarah,  she  wholly  arranged 

the  expenditure,  and  provided  Sarah  with  clothes,  and  all  other 

necessaries.    Grace,  the  eldest  sister,  was  a  person  of  strong  mind, 

hut  Sarah,  though  not  alleged  to  be  incompetent,  was  a  person  of 

bad  health  and  very  inferior  in  mental  powers  to  her  sister.    The 

eldest  sister  naturally  attained  very  great  influence,  control,  and 

ascendancy,  over  the  younger,  and  their  relative  position  was 

described  by  the  witnesses,  to  be  like  that  of  a  daughter  to  a 

mother. 

In  October,  1841,  a  marriage  (which  afterwards  took  place)  was 
in  contemplation  between  Grace  and  the  defendant  Mount,  on  which 
occasion  the  settlement  in  question  was  executed,  and  the  circum- 
stances which  preceded  its  execution  were  detailed  in  the  answer  of 
Mount  and  Grace,  his  wife,  as  follows  : 

"  That  after  their  marriage  was  agreed  upon,  defendants  discussed 
the  nature  and  amount  of  the  property  of  defendant,  Grace  Mount, 
and  she  informed  him.  Mount,  of  the  nature  and  amount  of  all  her 
property,  and  therein  included  all  the  property  of  the  plaintiff,  Sarah 
Beake,  subject  to  her  life  interest  therein,  whereupon  he,  William 
Mount,  enquired  in  what  manner  she  was  entitled  thereto,  and  she 
informed  him,  that  Sarah  Beake  had  made  her  will  "  in  her  favour, 
"  and  had  often  said  she  would  not  alter  it ;  and  that  he,  William 
Mount,  then  told  her,  that  notwithstanding  such  assurance,  the  will 
was  revocable,  and  if  such  assurance  had  been  given,  it  would  be 
satisfactory  on  the  occasion  of  their  marriage,  that  a  settlement, 
similar  in  terms  to  the  disposition  contained  in  the  said  will,  should 
be  made." 

"  And  they  said,  that  on  a  subsequent  occasion  about  the  middle       [  ^^i  ] 
of  October,  the  defendants.  Mount  and  wife,  before  they  had  informed 
any  other  member  of  the  family  of  Sarah  Beake  thereof,  informed 
her  of  the  intended  marriage,  and  William  Mount  then  said,  '  Mind, 
what  has  passed  must  not  go  further  than  the  room.' " 

And  they  said,  "  That  Sarah  Beake,  on  or  about  the  20th  of 
October,  1841,  without  any  previous  communication  from  any 
person,  voluntarily  broached  the  subject  of  her  own  property,  and 

10— a 
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Habvbt  said  to  William  Mount,  *  Mr.  Mount,  I  hare  a  fayonr  to  ask  of  you, — 
MouKT.  ^ill  you  be  my  trustee  to  take  care  of  me  and  my  property  ?  •  to 
which  William  Mount,  after  a  little  further  consideration  on  the 
subject,  did  not  object ;  and  on  that  occasion,  Grace  said  to  Sarah 
Beake,  that  she,  Sarah,  could  not  continue  to  live  with  Mount  and 
wife  after  their  marriage,  and  asked  her  what  she  intended  to  do  ; 
at  which  intimation,  she  appeared  much  affected,  and  replied,  *  I 
cannot  live  with  either  of  the  Spains  or  Cordeauxs  (her  other  married 
sisters),  and  I  do  not  know  what  I  shall  do.'  '* 

And  they  further  said,  "  that  on  a  subsequent  occasion,  Grace 
and  Sarah  were  discussing  the  subject  of  her,  Sarah  Beake's, 
property,  and  Grace  communicated  to  her  the  conversation  which 
she  had,  as  aforesaid,  had  thereon  with  William  Mount,  whereupon 
Sarah  expressed  her  approbation  of  the  proposition  that  a  settlement 
should  be  made  as  before  mentioned,  and  her  willingness  to  execute 
such  settlement,  and  to  giVe  instructions  for  the  preparation  of  the 
same ;  and  further,  that  if  defendants  would,  or  so  long  as  they 
would  permit  her,  Sarah,  to  live  with  them,  the  interest  of  her 
property,  reserved  to  herself  for  life,  should  be  paid  to  Grace,  she 
paying  all  the  personal  expenses  of  Sarah." 
[  442  ]  It  appeared  that  a  Messrs.  Sladden  and  Sankey  had  hitherto 

been  the  professional  advisers  of  the  two  sisters,  but  on  this  occa- 
sion, another  professional  gentleman,  of  the  name  of  White,  was 
employed  by  them.  The  two  sisters  called  on  him  together,  but 
he  was  from  home,  he  afterwards  called  on  them,  and  received 
their  instructions,  which  were  so  imperfectly  given,  that  he 
erroneously  prepared  a  mere  power  of  attorney  for  the  manage- 
ment of  Sarah's  property.  Grace,  on  his  afterwards  calling  on 
them,  informed  him,  that  this  did  not  accomplish  their  wishes, 
and  they  then  explained  to  him  what  it  was  they  wanted,  and 
they  referred  him  to  Mr.  Mount  for  more  correct  information 
than  they  could  give. 

Mr.  White,  being  thus  put  in  communication  with  Mount, 
proceeded  to  prepare  the  settlement,  which  he  did  with  con- 
siderable care;  having  consulted  counsel,  and  sent  the  draft  up 
to  London. 

The  deed  was  ultimately  settled  and  executed,  bearing  date  the 
17th  of  November,  1841. 

This  deed  purported  to  be  an  indenture  made  between  Sarah 
Beake,  of  the  first  part,  Grace  Beake  of  the  second  part,  and  William 
Mount  of  the  third  part.    It  recited  the  property  to  which  Sarah 
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Beake  was  entitled,  that  Grace  Beake  did  then,  and  for  some  time      Harvet 
past,  had  lodged,  boarded,  and  provided  Sarah  Beake  with  all  proper      mount. 
necessaries,  and  that  Sarah  Beake,  in  consideration  thereof,  and  of 
the  covenants  and  agreements  thereinafter  contained  on  the  part  of 
Grace  Beake,  had  agreed  to  make  such  transfer  and  conveyance  as 
were  thereinafter  contained.    And  it  was  witnessed,  that,  in  con- 
sideration of  and  in  part  satisfaction  of  such  maintenance  as  afore- 
said of  Sarah  Beake  by  Grace  Beake,  as  well  as  for  the  natural  love 
which  Sarah  Beake  had  for  her  ^sister  Grace  Beake,  and  in  con-       [  *i43  ] 
sideration  of  five  shillings  to  Sarah  Beake  in  hand,  paid  by  Grace 
Beake,  she,  Sarah  Beake,  did  bargain,  &c.,  unto  William  Mount, 
his  executors,  &c.,  all  the  principal  monies  and  personal  estate 
therein  particularly  mentioned,  and  also  all  and  every  goods,  chattels, 
personal  and  other  estate,  whatsoever  and  wheresoever,  which  she 
was  then,  or  at  any  time  thereafter  might  be  possessed  of,  or  in 
anywise  entitled  unto,  subject  to  the  trusts  after  declared.    And 
Grace  Beake  covenanted  with  Sarah  Beake,  that  she  would,  during 
the  term  of  the  natural  life  of  Sarah  Beake,  find  and  provide  for  her 
sufficient  meat,  drink,  washing,  lodging,  clothing,  physic  and  surgery 
in  case  of  sickness,  and  all  other  necessaries  fitting  her  degree  and 
quality.    And  it  was  declared,  that  Mount  should  hold  the  property, 
upon  trust,  during  the  life  of  Sarah  Beake,  in  case  and  so  long  as 
the  said  Grace  Beake  should  find  and  provide  for  Sarah  Beake 
sufficient  meat  &c.,  &c.,  according  to  the  terms  of  the  covenant  on 
the  part  of  the  said  Grace  Beake,  to  pay  the  whole  of  the  rents, 
dividends,  &c.,  of  the  said  trust  monies  and  premises  unto  Grace 
Beake,  her  executors,  administrators,  or  assigns;  but  if  Grace 
Beake  should  fail  to  find  and  provide  the  said  Sarah  Beake  with 
such  sufficient  meat,  &c.,  according  to  the  terms  of  the  covenant,' 
that  then,  upon  the  receipt  of  notice,  in  writing,  of  such  failure  on 
the  part  of  the  said  Grace  Beake  under  the  hand  of  the  said  Sarah 
Beake,  Mount  should,  during  the  life  of  the  said  Sarah  Beake,  pay 
the  said  rents,  dividends,  &c.  unto  Sarah  Beake,  and  immediately 
after  her  decease,  should  stand  possessed  of  the  trust  premises  in 
trust  for  Grace  Beake  absolutely. 

The  settlement  made  no  provision  for  the  future  residence  of       [  ^^^  J 
Sarah  with  her  sister  Grace. 

The  marriage  took  place  between  Mr.  Mount  and  Grace  Beake, 
and  their  marriage  settlement  was  prepared  by  Messrs.  Sladden 
and  Sankey. 
The  following  circumstances,  which  occurred  after  the  execution 
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Habvet      of  the  deed  of  the  17th  of  November,  1841,  were  relied  on,  as  showing 
Mount.      the  suspicious  character  of  the  transaction. 

The  deed  was  never  communicated  by  the  Mounts  to  any  of  the 
members  of  Sarah's  family.  Again,  shortly  after  the  marriage, 
Mr.  Mount  was  in  want  of  money,  and  he  desired  to  have  a  sam  of 
8002.  which  belonged  to  his  wife,  which,  being  laid  out  on  mortgage, 
could  not  be  conveniently  called  in.  Mr.  Sankey»  to  whom  the 
application  was  made,  said,  without  hesitation,  that  he  had  got  800/. 
of  Sarah's  in  his  hands,  that  Mount  could  have  the  500L,  and  let 
Sarah  have  the  benefit  of  the  mortgage  to  that  extent.  Mount  took 
the  500{.  as  Sarah's  money,  and  gave  security  to  Sankey  for  the 
loan,  saying  nothing  whatever  of  the  settlement. 

Afterwards,  it  was  intended  to  sell  the  house  in  which  the  sisters 
had  resided,  one-third  of  which  belonged  to  Sarah.  Beake.  Mr. 
Sankey  was  employed  to  sell  and  to  make  out  an  abstract  of  title. 
He  applied  to  Mount  for  the  title  deeds,  who  furnished  them,  with 
the  exception  of  the  settlement,  which  he  wholly  suppressed. 

hi  December,  1841,  Sarah  Beake  executed  a  second  settlement  of 
her  property,  with  the  assistance  of  another  solicitor,  in  favour  of 
herself  and  her  other  sisters  and  their  families,  and  at  the  time,  all 
parties  appeared  to  have  been  ignorant  of  the  existence  of  the  settle- 
ment of  November,  1841.  An  application  having  been  afterwards 
made  to  Mount  for  the  title  deeds  and  accounts,  he,  on  the  27th  of 
[  *445  ]  December,  1841,  set  up  a  right  to  ^Sarah's  property,  and,  without 
explaining  the  matter,  stated,  *'  that  he  was  armed  with  power  to 
frustrate  any  attempt  to  supersede  the  trustees  already  voluntarily 
appointed  by  Sarah  Beake." 

Applications  were  made,  on  behalf  of  Sarah  Beake,  to  White,  for 
a  copy  of  the  deed,  which  he  refused,  and  Mount  and  wife  declined 
to  state  the  contents  thereof. 

This  bill  was  filed  by  Sarah  Beake,  the  trustees  of  the  settlement 
of  December,  1841,  and  the  other  parties  interested  therein  against 
Mr.  and  Mrs.  Mount  and  Mr.  White,  and  it  sought  to  set  aside  the 
deed  of  the  17th  of  November,  1841,  and  to  make  the  defendants 
pay  the  costs  of  the  proceedings. 

Mr.  Roupell  and  Mr.  Qoodeve^  for  the  plaintiffs. 

Mr.  Kindersley  and  Mr.  E.  F.  Smith,  for  Mount  and  wife. 

Mr.  Lowndes  and  Mr.  FoUett,  for  White. 

Mr.  Roupelif  in  reply. 
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[Griffiths  V.  Robins  (l),  Jones  v.  Jones  (2),  Huffuenin  v.  jB(MeZ^(3)9  Harvey 
Casbome  v.  JBar«fcam(4),  Consett  v-  jBeH(5),  Oibson  v.  iZtt8«eU(6),  Moukt. 
Johnston  v.  Todd  (7),  and  many  other  cases  were  cited.] 

The  Masteb  of  the  Bolls:  

This  contest  between  parties  so  nearly  connected  to  each  other       ^       ^ 
is  very  painful ;  there  has  been  a  great  deal  of  exaggeration  and 
statement  of  irrelevant  matters  introduced,  but  when  divested  of 
this  extraneous  covering,  the  facts  appear  to  be  of  a  simple  nature 
and  the  law  relating  to  the  case  easy  of  application. 

This  bill  prays  for  a  declaration,  that  a  settlement  insisted  upon 
by  the  defendants  was  improperly  and  fraudulently  obtained,  &c.,  &c. 
The  settlement  thus  sought  to  be  set  aside,  is  dated  17th  of 
November,  1841,  and  by  it  the  whole  of  the  property  present  and 
future  of  the  plaintiff  Sarah  Beake  was  assigned  to  the  defendant 
Mr.  Mount,  the  then  intended  husband  of  her  sister,  Grace,  and 
by  that  conveyance  Grace,  then  a  single  woman,  was  bound  to 
provide  meat,  drink,  clothing,  and  physic  for  her  sister  Sarah 
during  her  life,  or  if  she  failed  to  do  so,  then  Mr.  Mount  was  to 
pay  the  income  of  the  property  to  Sarah.    This  no  doubt  was,  in 
itself,  a  very  extraordinary  transaction,  and  such  an  one  as  nobody 
can  contemplate,  without  at  least  thinking  it  incumbent  on  those 
concerned  in  it  to  show,  satisfactorily,  the  reasons  for  making  it. 
If  Sarah  Beake  was  a  person  in  all  respects  competent  to  act  of  her 
own  free  will,  she  had,  no  *doubt,  a  right  to  give  every  thing  she      [  ^^^^  1 
had  in  the  world  to  her  sister,  if  she  thought  fit  so  to  do,  and  to 
make  herself  entirely  dependent  upon  her  bounty  for  her  future 
support ;  but  if  on  the  other  hand,  she  was  not  entirely  competent, 
and  did  not  do  the  act  of  her  own  free  will,  then  it  is  to  be  con- 
sidered, whether  she  was  not  in  the  situation  of  a  person  entitled 
to  the  protection  of  this  Court  against  such  a  transaction  as  this. 
It  is  necessary  therefore  to  look  a  little  into  the  history  of  the 
family.     (His  Lordship  stated  the  circumstances  prior  to  1822.) 
From  1822  down  to  the  year  1841,  Grace  and  Sarah  lived  together. 
During  the  whole  of  this  time  Grace  was  at  the  head  of  the  estab- 
lishment, and  she  managed  every  thing  relating  to  the  family  ; .  not 


(1)  53  H.  B.  34  (3  Madd.  191). 

(2)  42  E.  E.  249  (8  Sim.  633).        (6)  60  E.  E.  60  (2  Y.  &  0.  0.  C. 

(3)  9  E.  E.  148.  276  (14  Ves.  273).    104). 

(4)  60  E.  E.  106  (2  Beav.  76).        (7)  69  E.  E.  673  (5  Beav.  597). 

(5)  57  E.  E.  451  (1  Y.  &  C.  C.  C. 


152  1845.     CH.     8  BEAV.  447—448.  [b.r. 

Habyet      only  that,  but  the  whole  of  the  income  of  her  sister  Sarah  was  paid 
Mount.      ^^^  ^^^  hands:  she  supported  herself  and  Sarah  out  of  the  common 
fund  so  constituted,  and  she  provided  every  thing  for  Sarah.    Sarah 
indeed  even  seems  to  have  been  dependent  upon  Grace  for  her 
supply  of  clothes  and  of  every  other  necessary  which  she  required. 
In  stating  all  this,  I  wish  it  to  be  understood,  that  I  find  nothing 
to  throw  the  smallest  discredit  upon  Grace  as  to  the  mode  in  which 
she  conducted  the  establishment,  or  as  to  the  mode  in  which 
she  provided  the  clothing  and  other  necessaries  of  Sarah :  bat  one 
necessary  consequence  followed  from  this  relative  position,  which 
is  described,  by  the  witnesses  on  both  sides,  as  like  that  of  a 
daughter  to  a  mother,  and  which  consequence  could  not  possibly 
be  avoided,  namely,  thai  Grace  must  have  acquired  a  great  ascen- 
dancy and  influence  over  Sarah.     Under  all  the  circumstances, 
there  must  have  been  and  was  a  great  ascendancy  on  the  part 
of  Grace,  and  a  great  tendency  to  submission  on  the  part  of  Sarah. 
Now  that  species  of  influence  may  be  used,  for  good  or  for  evil, 
and  as  the  advice  of  one  so  circumstanced  is  received  by  the  other 
[  *44$  ]      as  a  command,  submission  may  be  easily  ^effected.    I  find,  however, 
nothing  on  the  part  of  Grace  that  tends  to  her  discredit  down  to 
October,  1841,  and  then,  without  making  any  imputation  whatever, 
we  find  these  two  persons  in  this  relation,  one  necessarily  having 
great  influence  over  the  other.    A  marriage  was  then  contemplated 
between  Grace,  the  elder  sister,  and  Mr.  Mount.    The  younger 
sister  was  of  the  age  of  fifty-two  years;  and  the  defendants  in  their 
answer  give  this  account  of  what  transpired. 

(His  Lordship  stated  the  effoct  of  the  answer  on  this  point.) 
Now  it  is  important  to  bear  in  mind  what  was  the  situation  and 
condition  of  Sarah  Beake  at  this  time.  She  had  relied  upon  her 
sister  for  the  management  of  all  her  affairs  down  to  that  moment, 
the  whole  of  her  income  had  been  always  received  by  Grace,  and 
Sarah  not  at  all  knowing  how  to  manage  the  property.  She  had 
been  living  all  these  years  under  the  protection  of  her  sister,  and 
that  sister  being  about  to  be  married,  she  became  naturally  very 
anxious  to  know  what  was  to  become  of  herself  and  her  property. 
The  answer  states  it  thus. 

(His  Lordship  stated  the  passage  set  out,  ante^  p.  147.) 

So  we  have,  not   only  the   ordinary  influence  which    Grace 

exercised  over  Sarah,   but  we  have  plainly  here  stated  in  the 

answer,  the  anxiety  and  perplexity  of  Sarah,  not  knowing  what 

she  should  do.    The  object  of  Mr.  Mount  at  this  time  appears  to 
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liave  been  to  obtain  a  settlement  which  was  not  revocable,  and      Harvey 
hopes  were  held  out  to  Sarah  that  she  would,  by  the  arrangements,      mount. 
be  relieved  from  the  difficulties  in  which  she  was  involved  by  the 
marriage  of  her  sister,  with  whom  she  had  so  long  lived,  and  to 
whom  she  had  intrusted  *the  management  of  her  property  and      [  *^^^  1 
every  thing,  and  by  her  declaration  that  she,  Sarah,  could  not 
continue  to  live  with  her.    Now  here  we  have  not  only  influence, 
bat  also  circumstances  of  the  utmost  importance  to  be  taken  into 
consideration  by  those  who  have  to  judge  of  the  transaction  which 
unmediately  followed. 

(His  Lordship  recapitulated  the  circumstances  relating  to  the 
preparation  of  the  settlement,  and  to  the  employment  of  White 
instead  of  Sankey,  who  had  hitherto  been  employed.) 

It  is  to  be  observed  that  these  ladies  had  for  a  long  course  of 
years  employed  Mr.  Sankey  as  their  solicitor  and  legal  agent,  in 
the  management  of  their  affairs,  yet  in  this  matter  they  had  recourse 
to  Mr.  White ;  and  it  seems  most  extraordinary,  the  object  of  these 
ladies  being  such  as  is  now  stated,  that  Mr.  White,  a  man  of  business* 
should  have  understood,  from  their  original  instructions,  that  they 
wanted,  not  an  assignment  and  settlement,  but  a  power  of  attorney 
for  some  one  to  transact  the  business  and  manage  the  affairs  of 
Sarah. 

It  is  singular  again,  that  although  Mr.  Mount  was  going  to 
marry  Grace,  the  person  who  was  to  come  under  the  obligation  to 
maintain  Sarah,  he.  Mount,  should  be  proposed  as  a  sole  trustee  to 
stand  fairly  between  the  two  sisters,  and  to  take  care  that  if  Grace 
did  not  fairly  perform  her  covenant,  Sarah  should  be  restored  to 
her  income,  and  be  reinstated  in  her  property.  How  such  a  pro-  . 
position  could  ever  have  entered  into  the  head  of  any  reasonable  man 
does  seem  to  me  very  extraordinary.  The  intention  however  was 
persevered  in,  the  draft  seems  to  have  gone  through  a  great  deal 
of  deliberation,  and  then,  at  last,  it  ended  in  this  deed  of  17th  of 
November^  1841,  which  is  sought  *to  be  set  aside,  and  Mr.  Mount  [  *^oO  ] 
became  then  trustee  under  it. 

The  deed,  after  reciting,  at  great  length,  the  property  of  Sarah, 
contains  a  recital,  that  Grace  had  lodged,  boarded,  and  provided 
for  Sarah,  the  real  fact  being,  that  Grace  was  only  at  the  head  of 
the  family,  which  had  been  provided  for  in  every  thing  by  the  joint 
income  of  the  two  sisters.  It  seems  that  Sarah  was  hardly  so  rich 
as  Grace ;  and  there  is  reason  to  believe,  that  Grace  must  have 
expended  more  of  her  own  money  than  of  Sarah's,  but  it  was  a 
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Habvet      joint  income,  and  these  persons  were  living  together  under  circam- 
MoniiT.      stances,  that  made  it  impossible  that  one  should  become  a  debtor 
of  the  other. 

Then  comes  the  assignment,  and  Grace  covenants  with   Sarah, 
during  her  life,  to  find  for  her  sufficient  meat,  drink,  <bc.,  and  all 
other  necessaries  fitting  her  degree  and  quality.    Who  is  to  be  the 
judge  of  that?    Where  is  the  provision,  which  it  is  said  was  specially 
the  object  of  Sarah,  that  she  should  have  the  option  of  residing 
with  her  sister?    That  was  entirely  omitted.     Sarah  had  parted 
with  every  thing,  with  all  her  present  as  well  as  all  her  fatare 
property,  and  she  was  to  be  provided  for  with  what  is  here  called 
sufficient  food,  &c.,  fitting  to  her  degree  and  quality.  How  indefinite! 
What  might  they  judge  proper  for  her  degree  and  quality  ?     And 
then  what  lodging  was  she  to  have  ?    Where  was  she  to  go  ?     It 
is  quite  true,  that  when  this  settlement  was  executed,  provision 
was  made  for  her  residence,  because  Mr.  Mount  provided  for  her 
a  proper  apartment  in  his  house,  and  it  was  intended  for  her  to 
go  there,  but  under  what  obligation  were  Mr.  and  Mrs.  Mount  to 
continue  her  there,  if  she  gave  them  any  o£fence,  or  if  they  desired 
to  get  rid  of  her  out  of  their  house  and  to  find  her  with  a  lodging 
suitable  to  her  quality  ?    As  long  as  the  trusts  of  the  deed  were 
[  *45i  ]       performed,  *the  whole  of  Sarah's  income  was  to  be  paid  to  Grace, 
but  if  Grace  failed  in  the  performance  of  them,  then  the  trustee, 
who  was  about  to  become  the  husband  of  Grace,  was  to  pay  over 
to  Sarah  that  income  which  otherwise  would  have  belonged  to  him 
or  to  his  wife.   There  was  a  power  to  call  in  all  outstanding  monies, 
and  also  a  power  to  change  trustees,  but  in  vain  do  I  look  for  any 
power  to  revoke.   So  that  however  they  might  have  behaved  to  her, 
or  however  wretched  she  might  have  been  made,  she  had  no  power 
to  revoke  the  grant  she  had  made,  and  her  trustee  was  the  husband 
of  the  person  who  alone  entered  into  the  obligation  with  her. 

This  deed  however  was  executed,  and  the  marriage  of  Mr.  Mount 
and  Grace  Beake  took  place,  their  settlement  upon  the  occasion 
was  prepared  for  them  by  Mr.  Sankey,  an  alleged  dissatisfaction 
with  whom  is  held  out  as  a  reason  why  they  employed  Mr.  White, 
a  strange  solicitor,  in  the  other  business. 

Then  comes  the  transaction  of  the  loan  of  5001.  which  was 
obtained  by  Mount,  from  Sankey,  who  was  ignorant  of  the  settle- 
ment. It  was  received  as  Sarah's  money,  and  lent  as  such  by 
Sankey,  who  held  it  for  the  purpose  of  investment ;  Mount  gave 
security  to  Sankey  for  the  loan,  although,  at  that  very  time,  he, 
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IMount,  was  the  assignee  of  Sarah  under  the  deed  of  settlement,  Habvkt 
and  entitled,  if  that  were  a  fair  legal  instrument,  to  the  money  as  mount. 
a  right  instead  of  as  a  loan.  Again,  in  the  transaction  of  the  sale  of 
the  house,  one-third  of  which  belonged  to  Sarah,  Mr.  Sankey  was 
the  person  employed  to  sell  and  to  make  out  an  abstract  of  title; 
lie  desired  to  have  all  the  deeds  relating  to  the  title,  which  were 
accordingly  furnished  to  him  by  Mr.  Mount,  but  the  deed  of  the 
17th  of  November,  1841,  by  which  Sarah's  interest  in  that  house 
became  vested  in  Mount,  was  suppressed. 

These  then  being  the  facts  of  the  case,  it  seems  to  me  perfectly  [  ^52  ] 
clear  and  manifest,  that,  in  this  Court,  the  deed  of  November,  1841, 
cannot  stand.  It  is  by  no  means  necessary  to  state,  jihat  there  was 
a  fraudulent  design  wilfully  to  plunder  Sarah;  but  when  we  consider 
the  relation  which  subsisted  between  these  parties,  the  want  of  any 
proper  precaution  to  protect  Sarah,  at  the  time  when  the  deed  was 
executed,  and  the  provisions  contained  in  the  deed,  it  is  clear, 
according  to  all  principles  of  equity,  and  according  to  what  I  believe 
has  been  the  constant  doctrine  of  this  Court  with  regard  to  deeds 
obtained  under  improper  circumstances,  that  this  deed  cannot 
stand. 

There  are  two  other  questions.  First,  as  to  the  defendant, 
Mr.  White ;  and,  secondly,  as  to  some  part  at  least  of  the  costs 
of  this  suit. 

As  to  Mr.  White,  I  see  no  reason  for  imputing  any  blame  to  him, 
for  accepting  the  employment  by  these  ladies.  Under  the  circum- 
stances, I  have  no  right  to  assume  that  he  knew  any  thing  of  their 
characters  more  than  could  be  learned  in  society,  and  in  ordinary 
visits  which  he  was  in  the  habit  of  making  them.  I  do,  however, 
think,  that  he  would  have  taken  a  more  prudent  and  wise  course, 
when  he  found  out  that  these  ladies  understood  so  little  what  it  was 
they  wanted, — ^when  he  found  the  influence  which  Mount,  the 
intended  husband,  was  to  have,  and  saw,  from  the  nature  of  the 
arrangements,  that  Sarah  would,  the  moment  the  transfer  was 
completed,  become  wholly  dependent  upon  the  other  party, — if  he 
had  said,  I  will  act  for  one  of  you  only,  I  cannot  act  for  both.  If 
he  had  directed  his  mind  to  the  consideration  of  what  was  separately 
the  interest  of  Sarah,  I  cannot  think  that  he  would  ever  have  agreed 
to  this  settlement  on  her  behalf.  By  directing  his  attention  to  the 
interest  of  both,  and  by  ^endeavouring  to  give  satisfaction  to  both,  [  *^&3  ] 
he  seems  to  me  to  have  failed,  and  in  this  respect  I  think  that  his 
conduct  was  erroneous ;  and  it  was  certainly  erroneous  in  allowing 
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Habvst      Mr.  Mount  to  be  a  trustee,  for  in  such  a  case  he  wanted  the 
Mount.      independence  necessary  for  the  protection  of  the  interests  of  the 
party  most  in  need  of  it.    I  do  not  think  he  is  to  blame  in  regard 
to  the  false  recital ;  nor  have  I  any  reason  to  impute  to  him  a 
knowledge  that  the  transaction  was  of  a  very  wrong  or  calpable 
nature.     This  matter,  although  so  unfortunate,  seems  to  have 
been  conducted  by  him  with  considerable  care  and  pains ;  and  if 
I  am  asked  to  conclude,  that  Mr.  White  wilfully  and  designedly 
conspired  with  Mr.  Mount  to  obtain  this  deed  from  Sarah  Beake, 
or  that  he  was  a  wilful  partaker  in  any  fraud  intended  to  be 
practised  upon  this  lady,  I  must  own  that  I  cannot  come  to  that 
conclusion  upon  the    evidence    before  me.      I  shall,   therefore, 
dismiss  the  bill  as  against'  him,  but,  thinking  he  has  not  done 
all  that  he  ought  to  have  done,  I  shall  dismiss  it  without  costs. 
With  respect  to  the  costs  of  the  other  parties,  I  own  I  have  had 
a  perplexity.  I  have  read  carefully  the  answers,  and  my  impression 
is,  that  with  a  very  little  addition  thereto,  the  case  would  have  been 
made  out.    There  is  a  mass  of  evidence  before  me  which  oaght 
never  to  have  been  taken ;  and  I  should  really  be  doing  a  great 
injustice  to  the  defendants  if  I  did  not  try  to  relieve  them  from 
some  of  the  costs  occasioned  by  it.    The  result  is  this :  This  deed 
of  November,   1841,  must  be  set  aside,  the  property  must  be 
re-assigned  and  re-conveyed  to  the  trustees  of  the  settlement  of 
December,  1841,  and  it  must  be  done  at  the  expense'of  Mount. 
Mr.  Mount  must  pay  the  costs  of  this  suit  up  to  the  time  when  the 
[  *464  ]      evidence  was  about  to  be  taken.     The  *Vice-Chancellor,  Knight 
Bruob,  has  furnished  me  a  precedent  for  this,  in  a  case  lately  before 
him,  and  as  to  the  other  costs,  I  shall  not  give  any  on  either  side. 
With  respect  to  the  subsequent  deed  of  December,  1841,  there  has 
been  a  long  argument  upon  it,  but  the  validity  of  that  deed  is  not 
before  me,  and  I  have  no  jurisdiction  to  deal  with  it.    I  do  not 
mean  by  this,  my  judgment,  to  confirm  it ;  all  I  say  of  it  is,  that  it 
so  far  remains  unimpeached. 


JRcUi  Court, 
Loid 
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LOVE  V.  GAZE.  i846. 

May  26. 
(8  Beav.  472—478 ;  S.  0.  9  Jur.  910.)  ^4-  »• 

A  testator  appointed  A.  and  B.  his  executors,  and  he  gave  them  all  his 
personal  estate,  **  that  is  to  say,  for  you  to  pay  all  as  follows."    He  then 
gave  several  legacies,  and  afterwards  said,  '*  I  wish  all  this  to  be  paid     XiANODALE, 
in  six  months  after  my  death : "   Held,  under  Lord  St.  Leonards'  Act  m.R. 

(11  Geo.  lY.  and  1  WiU.  lY.  c.  40),  that  the  executors  did  not  take  the         r  472  ] 
unexhausted  residue  beneficially,  but  in  trust  for  the  next  of  kin. 

Lord  St.  Leonards'  Act  requires,  that  the  intention  that  the  executor 
should  take  beneficially,  should  appear  by  the  will. 

Parol  evidence  is  now  inadmissible  to  show  that  the  testator  intended  his 
executors  to  take  the  residue  beneficially. 

The  question  in  this  cause  was,  whether  the  residue  of  the 
personal  estate  of  William  Wiseman  belonged  to  his  executors 
or  to  his  next  of  kin. 

By  his  will,  he  appointed  George  Gaze  and  Charles  Gaze  to  be 
his  executors.  He  gave  an  annuity  of  202.  to  the  plaintiff  Kelah 
Love,  and  certain  houses  to  his  ^nephew  John  Gaze,  and  he  willed  [  *473  ] 
and  bequeathed  George  Gaze  and  Charles  Gaze,  his  two  executors, 
to  them  he  gave  all  his  money  on  mortgage,  bonds,  on  houses  or 
lands,  all  his  money,  clothes,  all  he  was  worth  at  his  death, ''  that  is 
to  say,  for  you  to  pay  all  as  follows  *' :  He  then  gave  several  legacies, 
and  afterwards  expressed  himself  as  follows:  "I  wish  all  this  to  be 
paid  in  six  months  after  my  death.  I  here  declare  this  my  last  will 
and  testament." 

The  legacies  given  by  the  will  did  not  exhaust  the  personal  estate 

given  to  the  executors.     The  surplus  was  claimed  by  the  next  of 

kin,  under  the  statute  1  Will.  IV.  c.  40  (1),  on  the  ground  that  it 

(1)  The  enactment  is  as  follows :  that  the  law  should  be  extended  in 

"Whereas  testators  by  their  wills  that  respect;  be  it  therefore  enacted, 

frequently  appoint  executors,  without  &c. :  That  when  any  person  shall  die 

making  any  express  disposition  of  the  after  the  1st  day  of  September  next 

residue  of  their  personal  estate.    And  after  the  passing  of  this  Act,  having, 

whereas  executors  so  appointed  be-  by  his  or  her  will,  or  any  codicil  or 

come,  by  law,  entitled  to  the  whole  codicils  thereto,  appointed  any  person 

residue  of  such  personal  estate,  and  or  persons  to  be  his  or  her  executor  or 

courts  of  equity  have  so  far  followed  executors,  such  executor  or  executors 

the  law,  as  to  hold  such  executors  to  shall  be  deemed  by  .courts  of  equity 

be  entitled  to  retain  such  residue  for  to  be  a  trustee  or  trustees  for  the 

their  own  use,  unless  it  appears  to  person  or  persons,  (if  any,)  who  would 

have  been  their  testator's  intention  to  be  entitled  to  the  estate  under  the 

exclude  them    from    the    beneficial  Statute  of  Distributions  in  respect  of 

interest  therein,  in  which  case,  they  are  any  residue  not  expressly  disposed  of, 

held  to  be  trustees  for  the  person  or  unless  it  shall  appear,  by  the  will  or 

persons  (if  any)  who  would  be  entitled  any  codicil  thereto,    the   person   or 

to  such  estate  under  the  Statute  of  persons    so    appointed    executor   or 

Distributions,  if  the  testator  has  died  executors  was  or  were  intended  to  take 

intestate.    And  whereas  it  is  desirable  such  residue  beneficially." 
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LovB  was  not  expressly  disposed  of  by  the  will,  and  that  it  did  not  appear 
gazb.  ^^^  ^^0  executors  were  intended  to  take  it  beneficially-  The 
[  H7i  ]      'executors  contended,  that  every  thing  was  by  the  will  given  to 

them ;  that  the  case  was  not  within  the  provisions  of  the  statute ; 

and  that  the  presumption  in  favour  of  the  legal  title  of  the  executors 

ought  to  prevail,  especially,  as  it  was  supported  by  parol  evidence 

taken  in  the  cause. 

Mr.  Turner  and  Mr.  O.  L.  Russell,  for  the  plaintiff,  and  Mr.  R. 
W.  Moore,  in  the  same  interest : 

Under  the  1  Will.  IV.  c.  40,  the  executors  are  to  be  deemed 
trustees  for  the  next  of  kin,  "  unless  it  shall  appear  by  the  will," 
&c.,  and  that  the  executors  were  intended  to  take  beneficially.  Here, 
there  is  no  such  intention  apparent  on  the  face  of  the  will.  The 
gift  to  them  is  for  a  specified  limited  purpose,  namely,  to  pay  the 
particular  legacies,  and  that  purpose  being  performed,  the  beneficial 
interest  in  the  residue  is  undisposed  of.  [They  cited  Robinson  v. 
Taylor  (i).  King  v.  Denison  (2),  and  other  cases  under  the  old  law.] 

[  475  ]  Mr.  Kindersley  and  Mr.  Terrell,  contra,  for  the  executors : 

The  statute  is  inapplicable  to  this  case.  It  provides  only  for  the 
case,  in  which  the  property  is  vested  in  the  executor,  by  virtue  ot 
his  appointment,  and  it  does  not  apply  to  a  case  in  which  he  takes 
it  by  virtue  of  an  express  gift.  This  is  apparent  from  the  preamble 
of  the  Act ;  "  whereas  testators,  by  their  wills,  frequently  appoint 
executors,  without  making  any  express  disposition  of  the  residue  of 
their  personal  estate.  And  whereas  executors  so  appointed  become  by 
law  entitled  to  the  whole  residue,"  &c. ;  and  sub8equently,it  is  enacted> 
that  where  a  person  shall  die  having  appointed  an  executor,  &c- 
Again,  he  is  to  be  a  trustee  "in  respect  of  any  residue  not  expressly 
disposed  of,"  making  no  mention  of  the  case  where  there  is  an 
express  gift  of  the  property  to  the  executor.  Here,  there  is  an 
express  bequest  under  which  the  executors  take,  and  the  Act, 
therefore,  does  not  apply.    *    *    * 

[  476  ]  Mr.  Turner,  in  reply.    ♦    *    * 

Aug.  9.         ThB  MaSTBB  OF  THB  BOLLS  : 

[  477  ]  This  will  is  inaccurately  and  unskilfully  drawn.    After  giving  an 

annuity  and  a  specific  legacy,  it  gives  to  the  executors,  all  the 
(1)  2  Br.  C.  C.  688.  (2)  12  E.  E.  227  (1  V.  &  B.  260). 
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testator  was  worth  at  his  death,  with  an  intimation  that  the  gift        Love 
was  for  them  to  make  certain  payments,  and  nothing  further  is        qazr. 
said,  except  that  he  wished  the  payments  to  be  made  in  six  months 
after  his  death.    It  was  truly  said,  that  a  gift  to  the  executors  to 
enable  them  to  pay  the  legacies  was  superfluous,  because  the  law, 
which  vested  the  estate  in  them  independently  of  any  gift,  was 
sufficient  for  the  purpose ;  and  it  was  then  argued,  that  the  gift  of 
the  whole  estate,  avowedly  for  the  purpose  of  their  paying  away 
only  a  part,  cannot  reasonably  be  imputed  to  any  thing  but  an 
intention  to  give  the  surplus  to  them  beneficially. 

The  Act  is  so  expressed  as  to  exclude  two  distinct  cases,  first,  the 

case  where  the  residue  is  expressly  disposed  of,  and  secondly,  the 

case  where  it  appears,  by  *the  will,  that  the  person  appointed       [  '^^^  J 

executor  was  intended  to  take  the  residue  beneficially.     In  the  case 

noM?  under  consideration,  the  residue  is  not  expressly  disposed  of, 

the  word  "  residue  "  does  not  even  occur  in  the  will,  and  though 

the  residue  may  be  considered  as  involved  or  comprised  in  the 

general  gift  to  the  executors,  and,  in  that  way,  may  be  considered 

as  given  to  them,  yet  it  does  not  appear,  that  they  were  intended 

to  take  beneficially ;  nothing  is  said  about  it,  and  there  might  have 

been  nothing  to  take. 

Questions  have  sometimes  arisen  upon  the  exclusion  of  the 
executors,  where  there  has  been  a  general  bequest  of  personal 
estate  or  of  the  residue  of  personal  estate  upon  trusts  not  exhaust- 
ing the  whole  property  {Robinson  v.  Taylor  (i),  Pratt  v.  Sladden  (2), 
Datcion  v.  Clark  (3),  SotUhouse  v.  Bate  (4),  WoUett  v.  Hams  (5) ) ;  and 
circumstances,  apparently  minute,  have  been  considered  important 
for  the  determination  of  such  questions,  but  the  Act  appears  to  me 
to  require,  that  the  intention  for  the  executor  to  take  beneficially 
should  appear  by  the  will,  and  as  it  does  not  so  appear  in  this  case, 
I  am  of  opinion  that  the  case  is  within  the  statute,  that  the  parol 
evidence  must  be  rejected,  and  that  the  residue  belongs  to  the 
next  of  kin. 

(1)  See  11  E.  E.  191,  n.  (2  Br.  C.  0.      Ves.  247). 

588;  1  Vee.  Jr.  44).  (4)  2  V.  &  B.  396. 

(2)  14  Yes.  193.  (5)  5  Madd.  452. 

(3)  11  R.  B.  188  (15  Ves.  409;  18 
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1M5.  In  re  JONES  (1). 

•'%'!'».''■  (8Be.v.479-4M.) 

^~~T*  A  mortgagee's  solicitor  would  not  part  with  the  deeds  until  pajment  of 

his  bill  of  costs,  which  had  been  delivered  to  the  mortgagor's  solicitor  a 
Lanod^lr  month  previously  :  Held,  that  this  was  not  a  sufficient  case  of  pressure  to 

11^  g,     *  induce  the  Court  to  order  a  taxation. 

r  479  1  A  mortgagor  has  not  a  right  to  have  the  bills  of  the  mortgagee's  solicits >r 

taxed  upon  different  principles  from  those  which  would  be  applied  to  the 
taxation  of  the  same  bill,  upon  the  petition  of  the  mortgagee. 

Payment  of  a  solicitors  bill,  delivered  at  the  last  moment  of  settling  a 
mortgage,  being  insisted  on,  without  any  opportunity  of  examination 
being  afforded,  is  a  **  special  circumstance,"  within  the  meaning  of  the 
Solicitors'  Act. 

This  was  a  special  petition  for  the  taxation  of  a  bill  of  costs  after 
payment. 

The  petitioners  stood  in  the  relation  of  mortgagors,  the  respon- 
dents were  the  solicitors  of  the  mortgagees.  In  1844,  the  petitioners 
were  desirous  of  paying  ofif  the  mortgage,  and  took  the  usual  steps 
for  the  purpose.  On  the  18th  of  August,  1844,  the  respondents 
delivered  their  bill  of  costs  to  Mr.  Loughborough,  the  solicitor  of 
the  petitioners.  On  the  18th  of  September,  1844,  the  petitioners* 
solicitor  attended  to  complete  the  matter,  when  the  respondents 
refused  to  deliver  up  the  title  deeds,  until  payment  of  their  bill  of 
costs,  and  thereupon,  the  amount,  after  objections  made  to  some  of 
the  charges,  was  paid  *'  under  protest,'*  and  a  receipt  given. 

The  mortgagors  presented  this  special  petition,  praying  a  reference 
to  the  taxing  Master,  to  ascertain  what  was  the  proper  amount  or 
sum  of  money  properly  payable  by  the  petitioners  to  Messrs.  Jones, 
for  costs,  charges,  and  expenses  in  respect  to  the  mortgage  debt, 
and  that  the  amount  overpaid  might  be  refunded.  The  petition 
specified  the  particular  items  complained  of,  and  principally  objected, 
that  they  were  not  such  as  ought  to  be  charged  as  between  mortgagor 
and  mortgagee. 

Mr.  Tuimer  and  Mr.  W.  H.  Clarke^  in  support  of  the  petition, 
[  •480  ]       contended,  that  the  bill  ought  to  be  taxed  on  *the  ground  of  pressure 
and  overcharge.    In  re  WelU  (2)  was  cited. 

Mr.  Kindersley  and  Mr.  Giffard,  contra,  insisted  that  there  had 
been  no  pressure,  as  the  bill  had  been  delivered  a  month  previous 
to  payment,  and  might  have  been  taxed  during  that  interval ;  and, 
secondly,  that  the  Court  could  not  direct  the  taxation  of  the  bill  as 

(1)  In  re  Llewtllin  [1891]  3  Ch.  145,  (2)  AnU,  p.  132. 

«0  L.  J.  Ch.  732,  66  L.  T.  249. 
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between  the  mortgagor  and  mortgagee,  becaaBe,.in  order  to  obtain  a  in  re 
taxation  under  the  6  &  7  Vict.  c.  78  (i),  third  parties  must  place 
themaelves  in  the  situation  of  the  client,  and  that,  on  such  a 
taxation,  a  mortgagor  was  liable  for  any  charges  which  were 
properly  chargeable  as  between  the  solicitor  and  the  niortgagee, 
by  whom  he  was  employed. 

Mr.  Turner t  in  reply. 

The  Masteb  ot  the  Bolls  reserved  judgment. 

The  Mastbb  of  the  Bolls:  Aug, 9, 

I  have  read  the  affidavits  filed  in  this  case,  and  it  is  plain,  that 
a  considerable  part  of  the  complaint  made  by  the  petitioners  is 
founded  upon  the  notion,  that  under  the  Solicitors'  Act,  a  mort- 
gagor has  a  right  to  have  the  bills  of  the  mortgagee's  solicitor  taxed, 
upon  principles  different  from  those  which  would  be  applied  to  the 
taxation  of  the  same  bills  on  the  petition  of  the  mortgagee. 

This  is  a  mistake.    The  Act  though  it  gives  to  the  mortgagor  a 
right  to  have  the  bills  taxed,  has,  in  no  respect,  altered  the  right  of 
the  solicitor,  to  his  charges  ^against  his  client  the  mortgagee,  and       [  *48i  ] 
they  must,  therefore,  be  taxed  and  dealt  with  as  charges  of  the 
solicitor  against  the  mortgagee,  and  not  otherwise. 

If  it  should  so  happen,  that,  from  the  nature  of  the  employment, 
the  bill  should  contain  charges  which  can  be  justly  sustained  as 
charges  of  the  solicitor  against  his  client  the  mortgagee,  but  which 
the  mortgagee  would  not  be  entitled  to  recover  against  the  mortgagor, 
the  solicitor  may  still  maintain  his  right,  and  if  the  mortgagor,  for 
his  own  convenience,  thinks  proper  to  pay  to  the  solicitor  charges 
which  were  due  to  him,  but  which  the  mortgagor  could  not  have 
been  compelled  to  pay  to  the  mortgagee,  the  mortgagor  cannot,  in 
such  case,  recover  payment  back  from  the  solicitor,  but  must  look 
to  the  mortgagee,  who,  under  the  circumstances  supposed,  has 
improperly  subjected  the  estate  or  the  deeds  to  a  claim  which,  as 
against  the  mortgagor,  was  unauthorized. 

The  petitioner  seems  also  to  have  supposed,  that  no  part  of  the 
business  charged  for  was  done  at  the  instance  or  for  the  benefit  of 
the  mortgagor,  although  the  fact  was  otherwise. 

But  passing  over  these  mistakes,  the  petition  was  ultimately  made 
to  rest  on  the  allegation,  that  payment  of  the  bill  was  obtained 
by  pressure,  and  contained  at  least  one  item  of  overcharge. 

(1)  Sect.  38. 

lUB. — VOL.  Lxvm.  11 
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In  K  I  am  of  opinion,  that  in  the  absence  of  pressure,  the  allied 

overcharge  is  not  sach,  as  would,  of  itself,  authorize  me  to  order 
the  taxation  of  a  bill  already  paid,  and  therefore  the  single  question 
is,  whether,  in  this  case,  there  was  such  pressure  or  surprise,  as, 
r  ^^s*"^  ]  under  *the  Act,  ought  to  be  considered  a  special  circumstance,  to 
induce  the  Court  to  order  a  paid  bill  to  be  taxed. 

Several  cases  have  occurred,  in  which  I  have  considered  it  as  a 
special  circumstance,  for  this  purpose,  that  payment  of  a  bill, 
delivered  at  the  last  moment  of  settling  a  mortgage,  was  then 
insisted  upon,  without  any  opportunity  of  examination  being 
afforded,  and  I  adhere  to  the  principle  upon  which  those  cases  were 
decided. 

But  every  case  requires  investigation  with  regard  to  its  own 
circumstances.  We  must  always  consider  whether  there  was 
pressure  or  surprise  in  the  particular  case. 

The  settlement,  in  the  present  case,  took  place  on  the  18th  of 
September,  1844.  Before  that  time,  there  had  been  a  long 
negotiation  for  paying  off  the  mortgage,  and  the  mortgagee  had 
been  disappointed  by  the  mortgagor  on  a  previous  occasion.  The 
mortgagee,  having  made  his  preparation  for  being  paid  on  a  former 
day,  and  for  the  immediate  employment  of  his  money,  was  put  to 
expense,  and  obliged  to  borrow  money  for  a  purpose  to  which  he 
intended  to  apply  part  of  the  mortgage  money.  In  consequence  of 
this,  and  on  the  1st  of  July,  1844,  the  mortgagee's  solicitor  informed 
the  solicitor  of  the  mortgagor,  that  his  client  would  look  to  them  to 
indemnify  him  against  any  expense  he  might  be  put  to  for  extra 
interest  and  expense  of  commission,  which  he  must  pay  for  the  sum 
which  he  had  been  obliged  to  borrow,  and  the  amount  of  which  he 
stated.  It  does  not  appear  that  this  intimation  received  any  notice 
from  the  solicitor  of  the  mortgagor;  no  objection  was  made, 
[  ^483  ]  probably,  because  it  was  not  thought  that  *any  reasonable  objection 
could  be  made  to  it.  Afterwards,  Mr.  Loughborough  required  the 
bill  of  charges  of  the  mortgagee's  solicitor,  and  that  was  sent  on  the 
18th  of  August,  and  by  an  accompanying  letter,  Mr.  Loughborough 
was  informed,  that  to  the  charges  must  be  added  ten  guineas 
for  a  valuation,  the  agent's  charges  for  attending  with  a  deed, 
the  charges  of  Drew  and  Woosman,  and  subsequent  charges  of 
their  own. 

Mr.  Loughborough  had  this  bill  and  the  letter  in  his  hands  for 
more  than  a  month,  and  during  that  time,  never  found  any  fault 
with,  or  made  any  objection  to,  or  even  noticed  any  item  of  charge. 
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or  any  claim.    On  the  16th  of  September,  he  wrote  to  the  respondents,         in  re 
appointing  the  18th  of  the  same  month  as  the  day  for  settling  the 
business. 

At  the  meeting,  the  charges  mentioned  in  the  letter  were  brought 
forward  and  particularised. 

The  sum  of  6^.  11«.  4(2.  was  charged  for  the  extra  interest  and 

expense  of  commission,  indemnity  from  which  had  been  claimed,  in 

general  terms,  by  the  letter  of  the  1st  of  July:  the  sum  of  ten 

guineas  specifically  claimed  by  the  letter  of  the  18th  of  August,  and 

the  two  sums  of  5Z.  4«.  for  agent's  charges,  and  lOZ.  Is.  for  the 

charges  of  Drew  and  Woosman,  both   of  them  mentioned,  but 

without  the  items  or  amount  being  particularised  in  the  same  letter 

of  the  18th   of  August.    With  the  nature  of  these  claims,  Mr. 

Loughborough  could  not  have  been  surprised.    If  he  had  meant  to 

dispute  his  client's  liability  to  pay  any  thing  in  respect  of  those 

claims,  he  ought  to  have  done  so,  during  the  month  which  elapsed 

between  the  time  when  he  had  notice  of  them  and  the  day  of  the 

meeting ;  if  he  did  not  deny  liability,  he  was  *well  aware  that  he       L  **^*  ] 

bad  the  means  of  obtaining  the  items  and  amount  of  charge. 

As  notice  of  the  nature  of  the  intended  charges  had  been  so  long 
given,  Mr.  Yearsley  had,  perhaps,  some  reason  to  be  surprised  by 
the  objections,  then  first  brought  forward,  but  it  does  not  appear 
that  be  insisted  on  the  items  objected  to  being  allowed  without 
consideration.    It  was  the  mode  of  considering  them  which  became 
a  subject  of  difference,  and  in  the  end,  seems  to  have  prevented  the 
investigation  which  had  not  previously  been  refused.    As  I  under- 
stand Mr.  Loughborough's  affidavit,  Mr.  Yearsley  desired  to  have 
all  the  items  objected  to  marked,  and  Mr.  Loughborough  refused 
to  mark  them  all,  until  some  determination  had  been  come  to  as 
to  some.    Mr.  Yearsley  wished  to  know  the  full  extent  of  the 
objections,  and  Mr.  Loughborough  refused  to  mark  them  all  at 
once.    In  consequence  of  this  dispute,  the  items  were  not  investi- 
gated, and  Mr.  Loughborough  paid  the  bill  as  he  found  it,  and  as 
he  says,   under  pressure.     Considering,  that  his  own  refusal  to 
mark  all  the  items  objected  to  before  Mr.  Yearsley  would  agree  to 
proceed  with  the  investigation,  seems  to  have  been  the  only  reason 
why  the  whole  bill  and  all  the  charges  were  not  investigated  at  the 
time,  it  is  difficult  to  understand  the  pressure  to  which  he  was 
subjected.    I  am  not  sure,  that  he  ought  not  to  be  considered  as 
having  attempted  a  pressure  upon  the  gentleman  with  whom  he 
was  treating. 

11—2 
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i'b.k. 


In  re 
Jones. 


[  •486  ] 


Having  considered  the  peculiar  circamstanceB  of  this  case,  the 
bill,  though  not  the  whole  Dill  so  long  previously  delivered,  the 
distinct  notice  given  of  the  nature  of  the  further  claims  to  be  made, 
the  absence  of  all  objection,  either  to  the  items  of  the  bill  delivered, 
or  to  *the  nature  of  the  further  charges,  of  which  notice  was  given, 
and  the  refusal  to  mark  all  the  items  objected  to  without  a  previoas 
determination  as  to  some,  I  do  not  think  that  Mr.  Loughborough 
was  under  any  such  pressure,  as,  having  regard  to  the  items  objected 
to,  I  ought  to  consider  as  a  special  circumstance  authorising  me  to 
order  the  taxation  of  a  paid  bill,  and  I  therefore  dismiss  the  petition 
with  costs. 


1845. 
July  16. 

Rolls  Omrt. 

Loid 

Lanodalb, 

M.R. 

[486] 


[486] 


DANIEL  V.  NEWTON  (1). 

(8  Beav.  485—486.) 

Ghiardians  were  api>ointed  in  Ireland,  to  infants  brought  up,  educated  and 
domiciled  there.  IDieir  fortunes  were  in  Court  in  England.  The  Ck>UBT 
adopted  the  proceedings  in  Ireland,  appointed  the  same  persons  guardiana, 
notwithstanding  they  resided  out  of  the  jurisdiction,  and  ordered  payment 
to  them  of  the  maintenance  money. 

Thb  infant  petitioners  had  been  broaght  up  and  educated  in 
Ireland,  and  were  there  domiciled.  Their  fortunes  were  principally 
in  Court  in  this  suit.  In  August,  1844,  upon  the  death  of  their 
father,  a  reference  was  made  in  England  to  approve  of  a  guardian 
and  maintenance,  and  the  Master  in  April,  1845,  reported  that  it 
appeared  to  him  that  a  Mr.  and  Mrs.  Sandwith,  but  for  their 
residence  beyond  the  jurisdiction  of  the  Court,  (in  Ireland,)  would 
befit  and  proper  persons  to  be  appointed  guardians,  and  he  approved 
of  a  sum  to  be  paid  for  their  maintenance. 

In  September,  1844,  a  reference  was  made  by  the  Court  of 
Chancery  in  Ireland  to  appoint  a  guardian,  and  approve  of 
maintenance ;  and  in  June,  1845,  upon  the  Master's  report  there, 
Mr.  and  Mrs.  Sandwith  were  appointed  guardians,  and  maintenance 
approved  of ;  and  it  was  ordered,  that  the  petitioners  should  be 
at  liberty  to  apply  to  the  Court  of  Chancery  in  England,  for  payment 
of  the  maintenance  money  out  of  the  infants'  fortunes  in  Court 
there. 

A  petition  was  presented  to  this  Court  asking  that  Mr.  and  Mrs. 
Sandwith  might  be  appointed  guardians,  and  for  the  payment  to 
them  of  the  amount  of  maintenance  money. 


(1)  See  Johnstone  v.  BeaUie,  59  B.  R  23  (10  CL  &  Fin.  42). 
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Mr.  Moore^  in  support  of  the  petition. 

The  Masteb  of  the  Bolls  said,  he  should  adopt  the  proceedings 
in  Ireland,  and  act  on  them. 
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HOBSON  V.  SHEABWOOD. 

(8  Beav.  486—487.) 

Lien  of  a  solicitor  upon  a  fund  in  Court  for  his  costs  of  suit,  protected 
by  a  stop  order. 

No  effective  proceedings  could  be  taken  in  a  suit,  in  consequence  of  the 
oonteznpt  of  two  defendants :  Held,  that  the  plaintiff's  solicitor  was  entitled 
to  a  taxation  of  his  costs,  and  to  a  stop  order  on  the  funds. 

This  was  a  partition  suit  instituted  in  1888.  By  the  decree  made 
in  1841,  the  receiver  was  continued,  and  the  rents  were  directed  to 
be  apportioned  between  the  plaintiff  and  the  defendants,  and  a 
partition  was  directed.  The  costs  of  the  plaintiff  were  directed  to 
be  taxed,  and  paid  out  of  his  share  of  the  rents  in  Court,  and  this 
had  been  done  accordingly.  Two  of  the  defendants  obstinately 
persisted  in  not  producing  the  title-deeds  and  were,  in  July,  1842, 
committed  to  the  Queen's  prison  for  their  contempt,  where  they 
still  remained,  and  in  consequence,  the  decree  for  partition  could 
not  be  made  effective. 

Subsequent  to  the  decree,  considerable  costs  were  incurred,  and 
Mr.  Bodgers,  the  plaintiff's  solicitor,  delivered  his  bill  amounting 
to  237Z.,  and  required  interest  under  the  8  &  4  Will.  IV.  c.  42,  s.  28. 

Mr.  Bodgers  now  presented  his  petition  for  a  taxation  of  his  bills, 
and  for  a  calculation  of  interest  thereon.  He  also  prayed  for  pay- 
ment, out  of  a  sum  of  2712.  in  Court  standing  to  the  credit  of  the 
plaintiff;  and  for  a  stop  order  on  that  fund. 

Mr.  Wood,  in  support  of  the  application,  did  not  press  for 
interest,  but  merely  asked  for  a  reference  for  the  taxation  of  the 
bill,  and  for  a  stop  order. 

Mr.  Hardy,  contrd,  contended  that  the  application  was  prema- 
ture, and  that  the  solicitor  must  wait  for  a  settlement  of  his  costs, 
until  the  suit  had  been  brought  to  a  conclusion  (i). 

The  Mastbb  of  thb  Bolls  said  that  this  was  not  an  ordinary 

(1)  See  Cres$well  r.  Byron,  9  R,  R.  275  (14  Ves.  271);  Fairland  v.  Enever, 
1  Dick.  114. 
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H0B80N      case.    That  in  consequence  of  the  contempt  persisted  in  by  these 
susABwooD.   two  ladies,  the  suit  could  not  be  effectively  prosecuted,  but  the 
solicitor  was  not  to  be  tied  up  indefinitely.    That  he  must  therefore 
order  the  taxation  of  the  bill,  and  make  the  stop  order. 
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JOHNSTON  V.  TODD. 

(8  Beav.  489—493.) 

The  plaintiffs,  stating  themselyes  and  some  of  the  defendants,  to  be  nert 
of  kin,  filed  a  bill  for  the  administration  of  a  teetator^s  estate.  Their  daim 
was  displaced  upon  inquiries  directed  by  the  Court,  and  other  persons,  not 
parties  to  the  cause,  established  their  right  and  became  entitled  to  a  large 
residue.  The  case  being  one  of  great  difficulty  and  doubt,  and  an  investiga- 
tion being  absolutely  necessary  for  the  administration  of  the  estate,  the 
plaintiffs  and  defendants  were  allowed  their  costs  out  of  the  fund. 

Costs  of  suit  apportioned  between  real  and  personal  estate. 

The  object  of  this  suit  was  to  administer  the  real  and  personal 
estate  of  the  testator,  Bobert  Marshall,  who  died  at  the  age  of 
eighty,  in  1820  in  Jamaica,  after  a  residence  there  from  his 
boyhood.  By  his  will,  the  testator,  after  making  his  real  and 
personal  estate  liable  to  his  debts  and  funeral  expenses,  and  giving 
certain  pecuniary  legacies,  devised  and  bequeathed  the  residue  of 
his  real  and  personal  estate  unto  John  Jafifery  and  *6eorge  Wright. 
The  testator  proceeded,  ''  And  it  is  my  will  and  desire,  that  my 
executors  in  Jamaica,  hereinafter  mentioned,  shall,  as  soon  as 
possible  after  my  decease,  sell  and  dispose  of  all  my  estate,  real 
and  personal,  whatsoever,  in  the  island  of  Jamaica,  and  remit  the 
proceeds  to  Great  Britain,  to  my  executors  there,  namely.  Sir  John 
Pringle,  Bart.,  and  Thomas  Todd,  who  will  comply  with  the  tenor 
and  intent  of  the  bequests  aforesaid."  The  testator  died  seised  of 
real  estate  in  Jamaica,  which  the  executors  there  sold  and  remitted 
the  produce  to  England. 

The  residuary  and  some  other  legatees  having  died  in  the  testator's 
lifetime,  it  became  necessary  to  ascertain  who,  in  the  character  of 
next  of  kin  and  heir-at-law,  were  entitled  to  the  undisposed  of  real 
and  personal  estate  of  the  testator. 

The  plaintiffs  alleged  that  they  and  certain  defendants  were,  or 
represented  the  testator's  next  of  kin,  they  being  or  representing 
the  children  of  the  three  maternal  uncles  of  the  testator.  A 
reference  had  been  made  in  the  cause  to  the  Master,  to  ascertain 
the  next  of  kin  and  heir  at-law,  on  which  occasion  certain  othei* 
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persons,  not  parties  to  the  caase,  came  in  before  the  Master,  and     joht^ston 

claimed  to  be  the  next  of  kin,  as  descendants  of  Peter  Marshall,  the       xodd. 

half-brother  of  William  Marshall,  the  father  of  Robert  Marshall  the 

testator.     The  Master,  however,  reported  that  the  plaintiffs  were 

next  of  kin.     The  other  claimants  took  exceptions  to  his  report ; 

npon  the  argument  of  which,  an  issue  was  directed,  to  ascertain 

the  next  of  kin  and  heir-at-law.    The  parties  coming  in  under  the 

inquiry  were  found  to  be  the  next  of  kin.    A  motion  was  made  for 

a  new  *trial ;    the  facts  were  involved  in  great  doubt ;   but  the      [  ^491 1 

application  failed,  and  the  right  found  by  the  jury  was  ultimately 

established. 

There  were  two  points  now  raised:  first,  as  to  the  costs,  as 
between  the  real  and  personal  estate;  and  secondly,  whether  the 
parties  to  the  suit  who  had  been  assumed  to  be  next  of  kin,  but 
whose  title  had  been  displaced  by  the  verdict,  were  entitled  to 
their  costs. 

On  the  first  point,  it  was  insisted,  that  the  testator  having  made 
his  real  and  personal  estate  a  common  fund,  the  costs  were  pay- 
able rateably,  Roberts  v.  Walker  (i)  ;  and,  on  the  second,  that 
the  persons  claiming  as  next  of  kin,  who  were  parties  to  the  suit, 
ought  to  have  their  costs,  as  the  case  was  one  of  extreme  diffi- 
culty, and  as  they  had  been  the  means  of  enabling  the  Court  to 
administer  the  fund. 

Mr.  Kindersley,  Mr.  Stevens,  Mr.  Turner,  Mr.  Tinney,  Mr. 
Purvis,  Mr.  Montagu,  Mr.  J.  Anderson,  and  Mr.  Parry,  for 
different  parties. 

The  Mastbb  of  the  Bolls  : 

This  case  comes  on  under  very  peculiar  circumstances.  The 
testator  made  his  will,  and  thereby  made  a  common  fund  of  his 
real  and  personal  estate. 

The  circumstances  were  such,  that  the  estate  could  not  be 
administered  without  an  inquiry  and  investigation  as  to  who  was 
the  heir-at-law,  and  who  were  the  next  of  kin  of  the  testator ;  and 
from  the  great  lapse  of  time  which  had  *taken  place  between  the  [  492  j 
time  of  his  leaving  this  country  and  his  death,  these  matters  were 
subject  to  very  great  doubt  and  difficulty.  An  inquiry  having  been 
directed  in  the  suit,  in  which  the  plaintiff  and  some  of  the  defen- 
dants were  represented  to  the  Court  as  being  the  next  of  kin,  the 

(1)  32  R.  R.  318  (1  Ru88.  &  My.  767). 
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Johnston  Master  received  the  claim  of  severarother  persons  not  parties  to  the 
Todd.  canse,  bat  under  the  circumstances,  he  found  that  the  parties  stated 
on  the  record  were  the  next  of  kin,  and  that  the  persons  claiming 
under  Peter  Marshall,  and  who  were  not  parties,  had  failed  in 
making  out  their  claim.  Upon  exceptions  to  that  report,  it  did  not 
appear  to  me  to  be  satisfactorily  made  out  one  way  or  the  other ; 
and  as  I  could  not  come  to  a  satisfactory  conclusion,  whether  the 
Master  was  right  or  wrong,  I  directed  two  issues  to  be  tried  at  law, 
one  as  to  the  real  estate  and  the  other  as  to  the  personal  estate. 
The  issue  as  to  the  personal  estate  went  to  trial.  In  the  investiga- 
tion, some  misunderstanding  took  place  as  to  the  effect  of  the  order, 
and  it  became  necessary  to  direct  a  new  trial  with  special  directions. 

The  finding  was  in  favour  of  the  persons  claiming  through  Peter 
Marshall ;  but  under  circumstances  so  complicated,  that,  when  the 
matter  again  came  before  me,  it  was  very  difficult  to  come  to  a 
satisfactory  conclusion.  In  the  result,  however,  and  owing  to  the 
great  length  of  time  which  had  elapsed,  I  was  of  opinion  that  there 
was  no  hope  of  coming  to  a  more  satisfactory  conclusion,  and  that 
this  Court  ought  to  abide  by  the  conclusion  arrived  at  by  the  jury, 
under  the  direction  of  the  Judge. 

Having  regard  to  the  nature  of  the  will  and  to  the  circumstances, 
I  think,  on  the  first  point,  that  the  costs  ought  to  be  borne  by  the 
real  and  personal  estate,  rateably  in  proportion  to  their  amount. 
[  -193  ]  The  next  question  is,  whether  the  costs  of  this  investigation  ought 

not  to  be  considered  as  costs  in  the  cause.  The  inquiry  was 
necessary  for  the  administration  of  the  estate,  and  the  only  scruple 
I  have  had  is  this,  whether  those  parties  who  were  originally 
brought  here  and  before  the  Master  as  next  of  kin,  but  whose 
claims  were  displaced,  shall  receive  any  costs.  I  think  that  they 
ought,  and  for  this  reason,  because,  as  between  them  and  those 
claiming  through  Peter  Marshall,  it  was  so  doubtful  who  was  right, 
and  so  impossible  to  decide  the  matter  without  careful  investigation, 
that  if  they  had  not  brought  forward  their  claims,  there  could  have 
been  no  adjudication.  I  think  I  am  not  wrong  in  saying  that  they 
ought  to  have  their  costs. 

I  think,  also,  that  the  costs  of  the  last  motion  should  be  included. 
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POTTS  V.  DUTTON.  i845. 

(8  Bear.  493-49a)  Juneje, 

A  solicitor  employed  in  the  sale  of  an  estate  knew  that  the  title-deeds  ^*^^^*  Court, 

-were  in  pofiseasion  of  an  adverse  party ;  he  however  proceeded  to  prepare  ^<d 

and  obtained  the  execution  of  the  oonveyanoe  and  memorial.    The  sale  ifnf ^'' 

^wvnt  off,  in  consequence  of  the  absence  of  the  title-deeds.    He  was  dis-  .    '    ^ 

allowed  the  costs  of  the  proceeding,  and  the  deed  being  a  doud  on  the  '  " 
title,  he  was  also  ordered  to  deliver  it  without  being  paid  the  costs  thereof. 

Cbrtain  property  in  Yorkshire  was  vested  in  the  defendant 
Dutton,  in  trust  for  sale.  Tindale,  without  entering  into  a  binding 
contract,  was  willing  to  give  600Z.  for  the  property;  and  Scholefield, 
as  the  solicitor  and  on  behalf  of  Dutton,  entered  into  a  verbal 
contract  with  him  for  the  sale  thereof  for  6502.,  all  the  expenses  to 
be  paid  by  the  vendors. 

Somehow  or  other,  the  wife  of  Dutton  obtained  the  title-deeds  of 
the  estate  from  the  bankers,  and  handed  *them  over  to  Gaunt,  the       C  *^9^  ] 
former  solicitor  of  Dutton,  who  claimed  a  lien  thereon  for  8002. 

Scholefield  knowing  this,  nevertheless  proceeded  with  the  sale ; 
he  satisfied  the  purchaser  with  the  title,  he  prepared  and  obtained 
the  approval  by  Tindale's  solicitor  of  the  conveyance,  and  he 
engrossed  and  procured  it  to  be  executed  by  Dutton.  He  also 
prepared  a  memorial  for  registration  in  Yorkshire. 

The  claims  of  Gaunt  and  his  possession  of  the  title-deeds 
presented  such  an  obstacle  to  the  completion  of  the  sale,  that  it 
went  off,  and  on  a  re-sale  the  property  only  produced  400^ 

The  cestai  que  trusts  of  Dutton  obtained  an  order  for  the  taxation 
of  Scholefield's  bill. 

The  taxing  Master  disallowed  the  sum  182.  10s.,  the  expenses  of 
preparing  and  obtaining  the  execution  of  the  conveyance,  and  of 
preparing  the  memorial. 

Two  petitions  were  presented,  one  by  the  cestui  que  trusts  for 
the  confirmation  of  the  Master^s  report  and  for  a  delivery  up  of 
the  conveyance  ibc,  and  the  other  by  Scholefield,  for  a  revision  of 
the  taxation,  with  a  view  of  obtaining  the  allowance  of  the  182.  lOs. 

Mr.  Turner  for  Scholefield. 

Mr.  Kindersley  and  Mr.  Montagu  for  the  cestui  que  trusts. 

The  Mastbb  of  the  Bolls  : 

In  this  case,  Mr.  Scholefield,  by  his  petition,  desires  to  have 
paid  to  him  a  sum  of  18i.  10*.,  which  was  partly  ♦expended  and       [  •496  ] 
partly  earned  by  him  in  preparing  certain  deeds.    On  the  other 
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Potts  hand,  the  cestui  qae  trusts,  by  their  petition,  desire  to  have  the 
DuTTox.  Master's  report  confirmed,  and  to  have  payment  of  the  coets  of 
the  former  petition,  which  were  reserved,  and  they  also  ask  for 
the  delivery  up  of  a  certain  deed  executed  by  Dutton,  but  which 
has  become  of  no  manner  of  use  to  the  persons  entitled  to  the 
estate. 

As  to  the  first,  it  is  a  matter  of  hard  practice.  Scholefield,  the 
solicitor  of  Dutton,  investigated  and  made  out  the  title ;  but  he 
must  have  known,  that  the  title  could  not  be  made  effectual  to  the 
purchaser  without  handing  over  these  deeds.  In  the  honest  expec- 
tation of  getting  them,  he  went  on  preparing  the  draft  conveyance, 
and  the  solicitor  of  the  purchaser  approved  of  it,  so  that  nothing 
was  wanted  but  the  execution  of  the  conveyance  and  delivery  over 
of  the  deeds.  Scholefield  presumed  that  by  some  influence  over 
Gaunt,  he  would  be  able  to  obtain  the  deeds,  for  the  purpose  of 
delivering  them  over  to  the  purchaser  ;  but  he  was  disappointed. 

The  question  is  simply  this,  whether,  having  made  out  the  title 
and  prepared  a  draft  conveyance  to  the  satisfaction  of  the  purchaser, 
but  knowing  that  he  had  not  the  title-deeds,  he  was,  in  strict  duty, 
right,  in  proceeding  to  further  expenses  in  getting  the  conveyance 
engrossed  and  stamped,  or  in  preparing  the  memorial  for  regis- 
tration, or  whether  he  should  not  rather  have  stayed  his  hand 
until  he  had  obtained  the  title-deeds. 

There  is  no  reason  to  suppose,  that  he  acted  from  any  other  than 
a  zealous  intention  of  having  every  thing  ready  for  the  completion 
of  the  purchase ;  but,  having  incurred  these  expenses,  without 
being  sure  of  carrying  the  contract  into  effect,  who  is  to  bear  them? 
[  496  ]  The  taxing  Master  has  considered  that  he  went  further  than  his 

duty  to  his  client  required ;  and  seeing  that  the  expense  has  turned 
out  wholly  useless,  and  considering  that  it  was  not  a  prudent  step 
to  take  until  he  knew  whether  he  should  be  able  to  obtain  the 
title  deeds,  the  Master  has  refused  to  allow  those  costs. 

I  cannot  say  that  he  was  wrong :  and  such  being  the  case,  I 
must  dismiss  the  petition  which  prays  the  allowance. 

I  think  this  rather  hard  practice,  for  he  acted  honestly  and  with 
a  view  to  save  time. 

On  the  other  petition. 

The  Master  of  the  Bolls,  having  disposed  of  the  question  of 
costs,  said: 
As  to  the  delivery  of  the  deeds,  Dutton,  the  trustee  has  executed 
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it  (i),  and  it  has  never  been  delivered  over,  so  that  it  remains  in  the 
hands  of  Scholefield,  the  solicitor  of  Button.  While  it  remains 
there,  it  must  be  some  cloud  upon  the  title,  and  the  question  is, 
whether  it  ought  to  remain  in^the  hands  either  of  Dutton  or 
Scholefield.     It  is  said  that  it  may  be'cancelled. 

Mr,  Kindenley : 
I  am  afraid  that  cancelling  will  not  do. 

The  Masteb.  of  the  Bolls  : 

I  think  it  would  not.  Is  Scholefield,  who  did  this  act  from  over- 
zeal,  hut  has  incurred  an  expense  in  it  which  turns  out  unnecessary, 
to  say,  "  I  will  not  do  away  with  the  impediment  I  have  created 
and  give  up  the  deed,  unless  you  pay  me  all  the  costs  necessarily 
inearred  about  it."  I  think  not ;  and  I  must  order  the  deed  to  be 
delivered  up  (2),  on  payment  of  what  is  found  due  to  Scholefield. 


POTTB 

Dutton. 


PAKKER  V.  DUNN. 

(8  Beav.  497—199.) 

Generally,  the  receiver  in  a  cause  ought  not  to  make  any  application  to 
the  Court:  if  lie  finds  himself  in  circumstances  of  difficulty,  he  should 
apply  to  the  plaintiff  to  make  the  necessary  application,  and  on  his  default 
the  receiver  may  then  properly  apply  to  the  Court. 

This  was  a  suit  for  administering  the  estate  of  Mrs.  Anne  Beid. 
By  an  order  made  on  the  19th  November,  1844,  it  was  ordered,  that 
the  receiver  should  be  at  liberty,  in  the  name  of  the  defendant, 
Bichard  Parker,  as  the  administrator  of  Alexander  Beid,  deceased, 
to  institute  a  suit  in  this  Court  against  the  representatives  of 
Edmund  Waters,  for  the  recovery  of  the  principal  and  interest  due 
on  a  certain  bond  and  security,  the  said  Bichard  Parker  being  first 
indemnified  therein. 

The  debt  to  be  recovered  belonged  primarily  to  the  estate  of  the 
said  Alexander  Beid,  the  husband  of  Anne  Beid ;  but  she  having 
been  appointed  executrix,  and  residuary  legatee  of  her  husband,  it 
became  part  of  her  estate. 

The  receiver,  not  having  instituted  any  suit  pursuant  to  the 
above  order,  although  the  indemnity  to  Bichard  Parker  had,  at  his 
instance,  been  settled  by  the  Master,  presented  a  petition  to  the 
Court,  stating,  that  under  the  circumstances  of  the  case,  a  suit 


1845. 
July  24. 

Jlollt  Ctnirt. 

Lonl 

Lanodale, 

M.R. 

[497] 


(1)  Sic 


(2)  No  question  as  to  the  jurisdiction  was  argued. 
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Parker  would  be  attended  with  great  risk  and  expense,  and  that  in  the 
DuNx.  event  of  the  claim  not  being  established,  the  estate  of  the  testatrix, 
Anne  Beid,  would  not  be  sufficient  to  pay  the  costs  of  such  suit, 
after  satisfying  the  costs  of  the  principal  cause,  and  that  the 
petitioner  would  incur  a  personal  liability,  which  in  his  character 
of  receiver  he  declined  to  do.  He  therefore  prayed  a  reference  to 
the  Master,  to  inquire  whether  it  would  be  proper  that  the  said 
[  '498  ]  bond  debt  and  security  should  be  sold  by  public  ^auction  ;  and  if 
the  Master  should  be  of  that  opinion,  then  that  the  same  might  be 
sold  accordingly. 

The  plaintiffs,  who  were  infants,  and  the  receiver  appeared  bj 
the  same  solicitor. 

Mr.  Kindersley,  for  the  petitioner. 

Mr.  George  Turner  and  Mr.  Boyle,  for  the  defendants  Dunn 
and  Parker. 

Mr.  J.  H.  Palmer,  for  other  defendants. 

Upon  the  petition  coming  on  to  be  heard,  it  was  objected  that 
the  receiver  was  not  the  proper  party  to  present  such  a  petition, 
which  should  have  been  presented  by  the  plaintiffs  by  their  next 
friend ;  but  that,  if  he  were  entitled  to  do  so,  only  one  set  of  costs 
should  be  allowed  :  Ireland  v.  Eade  (l). 

The  Masteb  of  the  Bolls  said,  that  according  to  the  practice  of 
this  branch  of  the  Court  in  the  time  of  Sir  John  Leach,  a  receiver 
was  never  allowed  to  originate  any  proceedings  ;  but  that  rule  had 
not  since  been  always  acted  upon. 

That  he  did  not  approve  of  a  petition  being  presented  by  a 
receiver ;  for,  besides  other  objections,  it  became  necessary  to  serve 
an  extra  party. 

That  his  opinion  on  this  matter  ought  not  to  be  misunderstood, 
and  that  he  thought  that  when  a  receiver  found  himself  in  circum- 
stances of  difficulty,  he  ought,  in  the  first  instance,  to  apply  to  the 
[  '*499  ]  plaintiff  to  relieve  *him  therefrom ;  but  that  on  the  plaintiff's 
neglecting  to  apply,  the  receiver  was  then  justified  in  making  the 
necessary  application  to  the  Court  himself. 

That  the  question  on  the  present  petition  was,  what  under  the 
circumstances,  was  best  to  be  done ;  and  that  a  reference  must  be 
made  to  the  Master  on  the  subject,  which  must  be  prosecuted  by 
the  next  friend  of  the  plaintiffs,  and  the  costs  must  be  reserved. 
(1)  64  B.  E.  16  (7  Beav.  55). 
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DATENPORT  v,  8TAFF0ED  (1).  "4b. 

(8  Bear.  503—524 ;  S.  0.  14  L.  J.  Ch.  414  ;  9  Jur.  801.)  April  17. 

mifins  S  10 
If  a  party  has  been  induced,  by  fraud,  to  consent,  or  has,  by  mistake,  1]/ 

consented  to  a  decree,  tbe  Court  has  the  power  to  relieve  him,  and  will  do     July  28,  31. 

so,  upon  being  satisfied  that  fraud  or  mistake  existed,  that  the  conduct  of 

the  party  himself  had  not  deprived  him  of  the  title  to  relief,  and  that  the    ^^^^*  Omrt» 

relief  can  be  eiven,  with  due  regard  to  the  just  interests  of  others.  ,    ^^i^ 

"  Lanooale, 

[Although  the  former  practice  of  rehearing  suits  in  Chancery  ^•^• 
is  no  longer  applicable  for  the  purpose  of  relieving  a  party  from  a 
mistake  in  a  consent  order,  yet  the  jurisdiction  of  the  Court  to  set 
aside  an  order  on  the  ground  of  mistake,  which  rests  upon  the 
authority  of  cases  decided  under  the  old  practice,  is  still  unimpaired 
and  may  be  invoked  if  necessary  in  a  new  action. — 0.  A.  S.] 

[In  the  present  case  the  following  clear  statement  of  the  procedure 
was  made  by  the  Master  of  the  Bolls  at  pp.  522,  528  :] 

It  is  clear,  that  if  a  party  has  been  induced,  by  fraud,  to  consent,       [  ^^2  ] 

or  has,  by  mistake,  consented  to  a  decree,  the  Court  has  the  power 

to  relieve  him,  and  will  do  so  upon  being  satisfied  that  the  fraud  or 

mistake  existed,  *that  the  conduct  of  the  party  himself  has  not       [  *^^^  ] 

deprived  him  of  his  title  to  relief,  and  that  the  relief  can  be  given, 

with  due  regard  to  the  just  interests  of  others.    I  doubt  whether 

the  form  of  proceeding,  in  such  cases,  is  strictly  settled,  or  whether 

the  same  form  is  exclusively  applicable  to  all  cases.    If  the  applica- 

cation  for  relief  is  made  immediately,  and  before  any  proceeding  of 

any  kind  has  been  had,  and  if  the  evidence  be  clear,  a  rehearing 

(which  places  everybody  in  the  same  position  as  when  the  consent 

was  given,  or  supposed  to  be  given),  would  probably  be  sufficient; 

ii  the  application  be  after  the  lapse  of  years,  after  devolution  of 

title,  and  after  various  proceedings  are  had,  the  parties  may  have 

done,  or  may  have  omitted  to  do  many  acts,  so  materially  affecting 

their  rights,  as  to  make  it  in  the  highest  degree  unjust,  to  place 

them  in  the  same  position  as  they  were  in  at  the  time  when  the 

consent  was  given.    In  such  a  case,  a  rehearing  could  scarcely  be 

thought  of  itself  sufficient. 

Again,  there  may  be  differences,  in  this  respect,  between  cases  of 
fraud  and  cases  of  mistake.  In  cases  of  fraud,  the  party  aggrieved 
may  file  an  original  bill  for  relief,  and  it  may  well  be  thought  that 
he  ought  always  to  do  so. 

(1)  Huddenfield  Banking  Co.,  Ltd.  L.  T.  703 ;  Ainswortk  v.  Wilding 
▼.  Hmry  LiUer  df  San,  Ltd.  [1895]  [1896]  1  Ch.  673,  65  L.  J.  Ch.  432,  74 
2  GL  273,  64    L.  J.   Ch.    523,   72      L.  T.  193. 
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EARL  NELSON  v.   LORD  BRIDPORT. 

(8  Beav.  527—574 ;  S.  C.  10  Jur.  871.) 

It  is  a  rale  of  Englisli  law,  that  no  knowledge  of  foreign  law  is  to  be 
imputed  to  an  English  Judge  sitting  in  a  Court  of  mere  English  juris- 
diction. 

As  cases  arise,  in  which  the  rights  of  parties  litigating  in  English  Courts 
cannot  he  determined,  without  ascertaining,  to  some  extent,  what  is  the 
foreign  law  applicahle  in  such  cases,  foreign  law  and  its  application,  like 
any  other  results  of  knowledge  and  experience  in  matters  of  which  no 
knowledge  is  imputed  to  a  Judge,  must  he  proyed  as  facts  are  proved,  by 
appropriate  evidence,  i.e.  by  properly  qualified  witnesses,  or  by  witnesses 
who  can  state,  from  their  own  knowledge  and  experience,  gained  by  study 
and  practice,  not  only  what  are  the  words  in  which  the  law  is  expressed, 
but  also  what  is  the  proper  interpretation  of  those  words,  and  the  legal 
meaning  and  effect  of  them  as  applied  to  the  case  in  question. 

There  may  be  cases  in  which  a  Judge  may  take  upon  himself  to  construe 
the  words  of  a  foreign  law,  and  determine  their  application  to  the  case  in 
question,  especially  if  there  should  be  a  variance  or  want  of  clearness  in 
the  testimony. 

Witnesses,  in  giving  their  testimony  on  foreign  law,  may,  if  they  think 
fit,  refer  to  laws  or  to  treatises,  for  the  purpose  of  aiding  their  memory 
upon  the  subject  of  their  examination ;  but  in  general,  it  is  the  testimony 
of  the  witness,  and  not  the  authority  of  the  law  or  of  the  text  writer,  detached 
from  the  testimony  of  the  witness,  which  is  to  influence  the  Judge. 

A  party  is  not  bound  to  produce  a  written  law  or  decree  which  his 
witness,  in  proving  a  foreign  law,  refers  to. 

Witnesses,  in  proving  a  foreign  law,  referred  to  certain  passages  in  law 
books :  Held,  that  this  did  not  give  the  opposite  party  a  right,  without 
further  proof,  of  reading  any  other  passages  from  the  same  works. 

On  a  question  of  foreign  law,  a  joint  written  opinion  given  by  two  jurists, 
was  exhibited  to  them  on  their  examination,  which  they  verified  as  being 
according  to  the  law  of  the  foreign  country  :  Held,  that  this  evidence  was 
receivable. 

The  incidents  to  real  estate,  the  right  of  alienating  or  limiting  it,  and  the 
course  of  succession  to  it,  depend  entirely  on  the  law  of  the  country  where 
the  estate  is  situated :  see  postt  p.  203. 

An  estate  in  Sicily  was  granted  to  an  English  subject,  which  he  disposed 
of  by  his  will,  upon  certain  trusts  :  Held,  that  as  he  could  not  subject  his 
successor  to  a  course  of  succession  different  from  that  which  accorded  with 
the  grant  and  the  law  of  Sicily,  so  neither  could  he  subject  the  successor, 
as  such,  to  any  duties  or  obligations  different  from  the  duties  and  obliga- 
tions which  by  the  grant  and  the  law  of  Sicily  were  annexed  to  his  holding. 

Ferdinand  IV.,  King  of  the  Two  Sicilies,  granted  to  Horatio,  Viscount 
Nelson,  for  himself  and  the  heirs  of  his  body,  the  estate  and  Duchy  of 
Bronte  in  Sicily,  with  power  to  appoint  a  successor,  to  whom  solemn 
investiture  should  be  granted  according  to  the  law  of  Sicily,  &c.  By  a 
will  in  the  English  form.  Lord  Nelson  appointed  William,  afterwards  £kui 
Nelson,  and  W.  Haslewood  to  succeed  to  the  Bronte  estate,  and  he  devised 
the  same  to  them ;  upon  trust  to  settle  it  upon  the  said  William,  afterwaids 
Earl  Nelson,  for  life,  with  remainder  to  ids  male  issue  in  strict  settlement, 
with  remainder  to  Mrs.  Bolton  for  life,  with  remainder  to  her  male  issue  in 
strict  settlement,  &o.  &c.,  if  the  law  of  Sicily  and  the  Duchy  admitted,  or 
if  not,  in  such  manner  as,  in  their  opinion  and  discretion,  would  be  con- 
sistent with  the  laws  of  the  said  kingdom  and  Dachy,  and  best  or  nearest 
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correspond  with  the  trusts  declared ;  and  if  his  intention  might  be  more 

effectually  acMM)mplished  through  the  medium  of  a  trust  than  by  an  actual 

settlement,  lie  empowered  his  trustees  to  retain  the  legal  estate.    And  he 

authorized  his  trustees,  at  their  will  or  pleasure,  to  sell  the  Bronte  estate, 

and  lay  out   the  purchase-money  in  England  to  be  held  upon  like  uses. 

After  the  testator's  death,  William,  Earl  Nelson,  memorialized  the  King  of 

the  Two  Sicilies,  setting  forth  the  devise  of  the  Bronte  estate,  and  praying 

a  confirmation  of  the  gift  and  disposition  made  by  the  will,  and  investiture 

was  thereupon  granted  to  him.     During  the  life  of  William,  Earl  Nelson,  a 

law  was  made  in  Sicily,  whereby  entails  were  abolished,  and  the  persons 

lawfuUy  in  possession  of  estates  became  absolute  owners.     William,  Earl 

Kelson,  died  without  male  issue,  having  devised  the  Bronte  estate  to  his 

daughter  Lady  Bridport     Upon  his  death  the  Bronte  estate  was  claimed 

by  Thomas,  Lord  Nelson,  as  the  male  issue  of  Mrs.  Bolton.    The  Court 

upon  the  evidence  held,  first,   That  in  the  hands  of  Horatio,  Viscount 

Kelson,  the  fief,  though  alienable  in  a  particular  manner,  was  not  femdum 

degtnerana  or  in  /ormd  largd  ;  and  that,  although  it  was  feudum  novum,  it 

had  not  the  incident  of  alienability  which  might  have  attended  feudum 

novum  not  granted  on  the  same  conditions;    secondly,   that,   upon  the 

death  of  Yisoount  Nelson,  his  successor,  either  under  the  appointment  or 

the  limitations,   became  entitled,   not  to  a  feudum  novum    or  feudum 

degenerans,  but  to  a  feudum  nohile  et  antiquum  to  be  held  in  formd  strictd ; 

thirdly,  that  Earl  William  had  been,  by  the  will,  duly  appointed  successor 

to  the  estate,  and  was,  as  such,  entitled  to  claim  investiture,   and  as 

successor  became  entitled  to  the  estates  with  all  the  rights  and  restrictions 

incident  thereto  by  the  Sicilian  law ;  that,  as  the  law  then  stood,  the  estate 

was  inalienable  by  himself,  and  was  descendible  from  him  to  his  male  issue, 

and  in  default  of  male  issue  to  his  female  issue ;  and  that  no  operation  or 

effect  could  be  given  to  the  testator's  expressed  wish  and  intention  as  to 

tiie  succession  of  the  estate  beyond  that  which  the  law  of  Sicily  allowed ; 

fourthly,  that  the  trustees  could  not  have  made  a  valid  sale,  and,  being 

imable  to  execute  the  trust,  by  procuring  a  settlement  or  by  a  sale,  they 

were  compelled  to  submit  to  the  law  of  Sicily,  and  by  so  doing,  secured  the 

execution  of  so  much  of  the  trusts  as  could  by  the  law  of  Sicily  be  carried 

mto  effect ;  fifthly,  that  Earl  Nelson,  being  one  of  the  trustees  of  the  will, 

was  bound  to  do  all  that  he  could  to  perform  the  trusts  according  to  the 

testator's  intention,  so  far  as  the  law  enabled  him  to  do,  and  that  he  and 

his  estate  were  answerable  in  this  Court  for  any  wilful  neglect  or  violation 

of  his  duty ;  but  that  the  will  as  to  the  Bronte  estate  had  been  executed,  so 

far  as  it  could  be ;  sixthly,  that  the  subsequent  alteration  in  the  law  of 

Sicily  oould  not  be  deemed  to  have  revived  the  executory  nature  of  the 

trusts,  but  that  Earl  Nelson,  as  lawful  successor  of  the  estate,  with  all  the 

l^al  incidents  annexed  thereto  by  the  law  of  Sicily,  became  entitled  to  the 

absolute  ownership  of  the  estate,  which  did  not  continue  to  be,  or  then 

become,  liable  to  the  trusts  of  the  will ;  and,  lastly,  the  Court  abstained 

from  deciding,  whether  Earl  William  did  or  omitted  to  do  any  thing  which, 

by  the  law  of  England,  made  him  answerable,  or  his  assets  liable  in  this 

country,  under  the  law  of  election  or  otherwise,  the  point  not  being  then 

properly  under  consideration. 

Thb  statement  of  the  case  contained  in  the  judgment  of  the  Court 
reqmres  no  farther  additions. 


Eabl 

Nelson 

t. 

T.0BD 

Bbidport. 


Mr.  Tianey^  Mr.  Gardner^  and  Mr.  R.  Paltrier,  for  the  plaintiff. 
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Earl  Mr.  Turner ,  Mr.  Hodgson^  and  Mr.  Bowyer,  for  the  defendants 

t.  Lord  and  Lady  Bridport. 

Lord 
Bridport. 

Mr.  Lewin  for  another  defendant. 

Nav.i.  TbB   MaBTBB   OF   THE   BoLLB  : 

[  628  ]  This  case  was  heard  on  exceptions  taken  to  the  Master's  report, 

dated  the  17th  of  December,  1844,  and  made  in  pursuance  of  the 
decree  of  the  28th  of  April,  1841,  whereby  it  was  referred  to  him 
to  make  various  inquiries  as  to  the  effect  of  the  law  of  Sicily, 
upon  several  points,  which  were  thought  to  be  important  in  the 
consideration  of  the  claims  of  the  parties  to  the  cause. 

In  the  year  1842,  the  states  of  facts  were  carried  into  the 
Master's  office,  and  the  parties  were  at  liberty  to  examine  their 
witnesses. 

The  plaintiff  having  stated  his  case,  in  a  manner  of  which  no 
substantial  complaint  has  been  made,  procured  the  joint  opinion  of 
Buggiero  and  Cacace,  two  Sicilian  lawyers,  upon  several  questions 
proposed  to  them  on  that  case ;  and  Buggiero  and  Cacace  being 
examined  in  the  Examiner's  office,  the  case  and  joint  opinion  were 
produced  to  them  severally,  and  each  of  them  said,  that  he  had 
deliberately  and  with  much  reflection  considered  the  contents ;  that 
the  opinion  was  the  joint  opinion  of  himself  and  the  other  witness, 
that  it  was  given  bond  fide  and  conscientiously,  according  to  the 
best  of  his  experience,  judgment,  and  ability,  and  was,  as  far  as  he 
knew  or  believed,  in  accordance  with  the  law  of  Sicily  in  the  manner 
therein  expressed. 

A  commission  was  issued  to  examine  witnesses  in  Sicily,  and 
under  that  commission,  the  plaintiff  and  the  defendants,  Lord  and 
Lady  Bridport,  respectively,  examined  several  Sicilian  lawyers  as 
witnesses,  and  in  the  year  1844  (the  depositions  being  published), 
the  parties  carried  in  their  further  states  of  facts  and  charges. 
[  629  ]  The  plaintiff's  further  statement  and  charge  was  left  on  the  19tii 

of  March,  and  amended  on  the  26th  of  June,  1844. 

In  this  state  of  facts,  the  plaintiff  submitted  to  the  consideration 
of  the  Master  various  writings  and  books,  of  which  he  set  forth  a 
list  entitled  '^  documentary  evidence."  That  list  comprised  the 
case  and  joint  opinion  to  which  I  have  already  referred,  and  several 
printed  books,  which,  according  to  the  description  of  the  plaintiff's 
witness  Viola,  consist,  partly  of  compilations  of  the  Boman  civil 
law,  the  common  feudal  law  of  Europe,  and  the  ancient  and  modem 
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laws  of  Sicily,  and  partly  of  treatises  on  the  ancient  feudal  laws. 

The    same  witness  describes  them  as  being,  to  the  best  of  his 

knowledge  and  belief,  all  of  them  genuine  publications,  such  as 

they  purport  to  be,  and  held  in  estimation  by  the  Judges  and  other 

members  of  the  legal  profession  in  Sicily ;  and  he  says,  that  such 

of  them  as  contain  compilations  of  laws,  are  commonly  received  as 

evidence,  in  the  courts  of  law  in  Sicily,  of  the  text  of  the  laws 

which  they  respectively  purport  to  set  out,  and  that  such  of  them 

as  are  treatises,  are  often  referred  to  as  useful  commentaries  upon 

the  laws,  and  are  considered  to  contain  authoritative  explanations 

of  the  law. 

For  the  laudable  purpose  (as  it  would  seem)  of  relieving  the 
subject  from  the  vagueness  of  this  general  testimony,  and  showing 
what  particular  parts  or  passages  of  these  voluminous  works  were 
intended  to  be  referred  to,  an  exhibit  marked  Z.  was  produced  to 
the  witness.  It  contains  a  list  of  the  books  which  had  been  referred 
to  by  the  witness,  with  references  to  particular  passages,  sufficiently 
marked  by  pages  or  other  appropriate  indications,  and  the  witness 
stated,  that  the  laws  which  he  had  quoted  would  be  found  at  the 
pages  ^specified  in  the  exhibit,  and  that,  at  each  of  the  passages 
or  places  set  forth  in  the  exhibit,  would  be  found  an  authority  or 
confirmatory  opinion  in  support  of  the  answers  he  had  given. 

The  defendants.  Lord  and  Lady  Bridport,  carried  in  their  further 
state  of  facts  and  charge  on  the  27  th  of  March,  1844 ;  and  they  also 
submitted  to  the  consideration  of  the  Master  the  depositions  of 
their  witnesses,  and  certain  documentary  evidence,  including  certain 
Sicilian  laws  and  decrees  dated  in  the  year  1818,  and  also  the  civil 
code  of  laws  of  the  Two  Sicilies. 

The  witnesses  of  the  defendants,  Lord  and  Lady  Bridport,  in 
their  depositions,  referred  to  several  law  books,  which  they  did  not 
produce  or  authenticate ;  but,  as  it  would  seem,  assuming  them  to 
be  genuine  and  authentic  books,  they  refer  to  them  with  more  or 
less  particularity,  sometimes  stating  the  law  and  then  adding  to 
the  statement  a  mere  reference  to  the  books,  sometimes  stating  the 
law  to  be  as  appearing  in  the  books,  and  sometimes  setting  forth 
extracts  or  passages  from  the  books. 

Amongst  the  books  referred  to  by  the  witnesses  of  the  defendants, 
Lord  and  Lady  Bridport,  are  some  which  are  not  mentioned  by  the 
plaintiff's  witness  Viola,  or  in  the  exhibit  Z.  produced  to  him,  and 
in  particular,  certain  works  or  publications  of  Rosenthal,  Cutelli, 
Milanensis,  and  Bochetti. 
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The  plaintiff  afterwards  carried  in  two  farther  statements : 

I.  On  the  7th  of  Jane,  he  carried  in  a  statement  of  that  which 
he  called  his  ''  docamentary  evidence  "  as  addaced  on  his  behalf. 

This  further  statement  contains,  at  length,  the  case  and  opinion 
upon  which  Buggiero  and  Cacace  were  examined,  and  several  extracts 
or  passages  from  many  of  the  books  specified  in  the  exhibit  Z. 

I  think  that  the  further  statement  does  not  contain  all  the 
passages,  nor  even  mention  all  the  books  specified  in  the  exhibit 
Z. ;  but  it  does  contain  several  passages  purported  or  alleged  to  be 
contained  in  books  which  are  specified  in  the  exhibit  Z.,  although 
such  passages  are  not  therein  specifically  referred  to.  Thus,  it 
contains  an  annotation  of  Ysemia  upon  the  "Gonstitutio  divse 
memorise, "  two  titles  from  the  Book  of  Feuds,  and  several  passages 
from  Struvius,  Cannetius,  Gumia,  Intrigliolus,  Giurba,  Gastone, 
and  De  Neapoli,  which  annotation,  titles  and  passages,  are  none  of 
them  specified  in  the  exhibit  Z.,  though  the  books  from  which  the 
same  passages  purport  to  be  taken,  are  therein  specified. 

II.  On  the  10th  of  June,  1844,  the  plaintiff  carried  in  a  further 
statement  as  to  the  feudal  common  law  text  writers,  and  Sicilian 
feudal  law  text  writers,  and  reporters  of  Sicilian  decisions,  cited  or 
referred  to  in  the  depositions  of  the  witnesses  of  the  defendants, 
Lord  and  Lady  Bridport,  as  authorities  for  them. 

This  statement  contains  extracts  from  the  books  of  Rosenthal, 
Gutelli,  Milanensis  and  Bochetti,  and  these  extracts  were  submitted 
to  the  consideration  of  the  Master,  as  qualifying,  explaining,  correct- 
ing or  contradicting  the  effect  of  the  passages  from  the  same  books, 
which  are  referred  to  or  cited  by  the  witnesses  of  the  defendants, 
Lord  and  Lady  Bridport.  And  at  the  close  of  the  statement,  the 
plaintiff  insists  on  his  right  to  refer  to  and  make  use  of  all  works 
or  authorities,  or,  as  I  understand  it,  any  passage  of  any  work  or 
authority  cited  *for  the  defendants,  Lord  and  Lady  Bridport,  which 
he  (the  plaintiff),  has  not  used  in  that  statement. 

Questions  being  raised  as  to  the  admissibility  of  the  evidence,  it 
appears,  that  the  Master  admitted  every  book  which  was  produced 
to  him  as  evidence  of  the  written  law  of  Sicily,  to  be  read  before 
him  as  such,  and  also  every  extract  or  passage  from  every  text 
writer  which  was  stated  by  the  plaintiff  in  his  state  of  facts  and 
referred  to  in  the  exhibit  Z. 

Upon  these  points,  the  defendants,  Lord  and  Lady  Bridport, 
have  filed  no  exception,  and  upon  them  there  is  no  controversy  on 
this  occasion. 
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But  the  Master  refused  to  admit,  as  evidence,  the  case  and  the 
joint  opinion  of  Baggiero  and  Cacace,  and  so  much  of  the  depositions 
of  Rnggiero  and  Gacace  as  related  thereto. 

He  also  refused  to  admit,  as  evidence,  any  passage  from  the 
books  exhibited  by  the  plaintiff,  which  was  not  cited  by  the 
witnesses  examined  by  the  plaintiff,  or  specifically  referred  to  in 
the  exhibit  Z. 

And  he  did  receive  as  evidence  for  the  defendants,  Lord  and 
Lady  Bridport,  the  depositions  of  witnesses  who  referred  to  certain 
books,  without  requiring  the  production  of  those  books. 

And  he  refused  to  receive  as  evidence  other  extracts  from  the 
same  books  which  were  tendered  on  behalf  of  the  plaintiff. 

And  upon  the  evidence,  as  it  was  constituted  after  such  admissions 
and  refusals,  the  Master  made  his  report  dated  the  17th  of  December, 
1844. 

To  this  report,  the  plaintiff  and  some  of  the  defendants  have 
taken  several  exceptions.  The  first  seven  of  the  plaintiff's  excep- 
tions, and  the  first  five  of  the  exceptions  of  the  excepting  defendants 
relate  to  the  reception  and  rejection  of  evidence,  and  are  the  subject 
of  oar  present  consideration. 

For  some  reason,  the  subjects  of  the  exceptions  are  arranged  in 
an  order  different  from  that  in  which  the  Master's  findings  are 
placed  in  his  report ;  but,  taking  them  in  the  order  adopted  in 
the  exceptions,  and  avoiding  the  complication,  which  perhaps  was 
necessary  in  framing  the  exceptions,  it  is  alleged  by  the  plaintiff  as 
follows : 

First.  The  Master  ought  not  to  have  received  the  depositions  of 
the  witnesses  of  the  defendanto.  Lord  and  Lady  Bridport,  without 
a  production  of  the  laws  and  treatises  therein  referred  to. 

Secondly.  The  Master  ought  to  have  permitted  the  plaintiff  to 
read  passages  from  the  books  cited  by  the  witnesses  of  the  defen- 
danto, Lord  and  Lady  Bridport,  although  such  passages  were  not 
cited  by  the  plaintiff's  witness  Viola,  or  specified  in  the  exhibit  Z. 

Thirdly.  The  Master  ought  to  have  permitted  the  plaintiff  to 
read  from  the  books  cited  by  the  witnesses  for  the  defendants.  Lord 
and  Lady  Bridport,  such  passages  as  were  specifically  designated  in 
the  affidavite  of  Hugh  Jackson,  containing  references  to  the  original 
texts. 

Fourthly.  The  Master  ought  to  have  permitted  the  plaintiff  to 
read  from  the  books  cited  by  the  witnesses  of  the  defendants.  Lord 
and  Lady  Bridport,  such  particular  *passages  as  were  purported  to 
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be  extracted  or  set  forth  in  the  depositions  of  the  witnesses  of  the 
defendants,  Lord  and  Lady  Bridport. 

Fifthly.  The  plaintiff  alleges,  that  the  Master  ought  to  have 
permitted  the  plaintiff  to  read  from  his  own  exhibits,  passages 
which  support  or  authorize  the  depositions  of  his  own  witnesses, 
and  not  cited  by  them,  nor  specially  referred  to  in  exhibit  Z. 

Sixthly.  The  plaintiff  alleges,  that  the  Master  ought  to  have 
permitted  the  plaintiff  to  read  such  exhibits,  and  English  trans- 
lations of  parts  thereof,  containing  references  to,  and  specifically 
designating  parts  of,  the  original  text  of  such  laws  and  treatises. 

Seventhly.  The  plaintiff  and  the  excepting  defendants  allege, 
that  the  Master  ought  to  have  received  as  evidence  the  joint 
opinion  of  Buggiero  and  Cacace. 

The  four  first  exceptions  relate  to  the  manner  in  which  the 
Master  has  dealt  with  the  evidence  of  the  defendants,  Lord  and 
Lady  Bridport. 

The  three  other  to  the  manner  in  which  he  has  dealt  with  the 
evidence  of  the  plaintiff. 

The  questions  which  arise  are  to  be  considered  with  reference  to 
the  mode  in  which  a  foreign  law  ought  to  be  proved  in  an  English 
court  of  justice. 

With  foreign  laws  an  English  Judge  cannot  be  familiar :  there 
are  many  of  which  he  must  be  totally  ignorant :  there  is,  in  every 
case  of  foreign  law,  an  absence  of  all  the  accumulated  knowledge 
and  ready  associations  which  assist  him  in  the  consideration  of 
*that  which  is  the  English  law,  and  of  the  manner  in  which  it 
ought  to  be  applied,  in  a  given  state  of  circumstances  to  which 
it  is  applicable.  He  is  not  only  without  the  usual  and  necessary 
assistance  afforded  by  the  accumulated  knowledge  and  able  sugges- 
tions contained  in  the  arguments  which  are  addressed  to  him,  but 
he  is  constantly  liable  to  be  misled  by  the  erroneous  suggestion  of 
analogies  which  arise  in  his  own  mind,  and  are  pressed  upon  him 
on  all  sides.  These  difficulties  are  obvious  enough,  even  in  cases 
in  which  he  may  have  before  him  the  very  words  of  that  which  is 
proved  to  have  been  the  law  applicable  to  the  events  in  question. 
Even  if  we  suppose  it  to  be  proved,  that  the  law  has  not  been 
legislatively  repealed  or  varied,  and  has  not  fallen  into  disuse, 
and  that  the  words  have  been  accurately  translated,  still  the 
words  require  due  construction,  and  the  construction  depends  on 
the  meaning  of  words  to  be  considered  with  reference  to  other 
words  not  contained  in  the  mere  text  of  the  law,  and  also  with 
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reference  to  the  subject-matter,  which  is  not  insulated  from  all 
others.  The  construction  may  have  been,  probably  has  been,  the 
subject  of  judicial  decision  :  instead  of  one  decision,  there  may 
have  been  a  long  succession  of  decisions,  varying,  more  or  less, 
from  each  other,  and  ultimately  ending  in  that  which  alone  ought 
to  be  applied  in  the  particular  case. 

The  difficulty  which  arises  under  such  circumstances  is  obviously 
very  great ;  but  it  is  vastly  increased,  when  the  law  itself,  or  the 
form  or  collocation  of  words  in  which  the  law  is  expressed,  has 
never  been  authoritatively  expounded,   but  is  to  be  discovered 
from  decisions  or  usages,  or  from  the  opinions  of  unauthorised 
writers,  who  may  have  written  much  that  is  acknowledged  to  be 
existing  law,  and  also,  in  the  same  books,  much  which  is  contrary 
to  existing  law.    The  decisions  were  subject  to  *be,  and  may  have 
been,  altered  by  subsequent  decision,  and  the  precise  application  of 
them  to  the  case  in  question,  may  only  be  ascertainable,  by  means 
of  an  accurate  historical  and  legal  deduction  from  all  that  has 
passed  in  the  Courts  on  the  subject ;  and  a  Judge  who  seeks  infor- 
mation as  to  a  foreign  law,  has  not,  in  himself,  the  means  of 
distinguishing  the  correct  from  the  incorrect  proposition  of  a  text 
writer.  Whoever  has  considered  the  nature  of  the  difficulties  which 
frequently  arise  in  our  own  Courts,  in  the  investigation  of  English 
law  appUcable  to  particular  cases,  and  the  mode  of  reasoning  and 
investigation  by  which  it  is  endeavoured  to  surmount  those  difficulties, 
will  perceive  what  presumption  it  would  often,  nay  generally,  be, 
in  an  English  Judge  to  attempt  to  apply  the  same  process  to  the 
investigation  of  a  foreign  law,  and  the  consideration  of  its  proper 
application  to  particular  cases.    The  rule  of  English  law,  that  no 
knowledge  of  foreign  law  is  to  be  imputed  to  an  English  Judge  sitting 
VQ  a  Court  of  only  English  jurisdiction,  is  undoubtedly  well  founded. 
And  as  cases  arise,  in  which  the  rights  of  parties  litigating  in 
English  Courts  cannot  be  determined,  without  ascertaining,  to 
Bome  extent,  what  is  the  foreign  law  applicable  in  such  cases,  the 
foreign  law  and  its  application,  like  any  other  results  of  knowledge 
and  experience  in  matters  of  which  no  knowledge  is  imputed  to  the 
Judge,  must  be  proved,  as  facts  are  proved,  by  appropriate  evidence, 
i.«.  by  properly  qualified  witnesses,  or  by  witnesses  who  can  state, 
from  their  own  knowledge  and  experience,  gained  by  study  and 
practice,  not  only  what  are  the  words  in  which  the  law  is  expressed, 
bat,  also,  what  is  the  proper  interpretation  of  those  words,  and  the 
legal  meaning  and  effect  of  them  as  applied  to  the  case  in  question. 
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Sach  I  conceive  to  be  the  general  rule  ;  bat  the  cases  to  which 
it  is  applicable  admit  of  great  variety.  Though  a  knowledge  of 
foreign  law  is  not  to  be  imputed  to  the  Judge,  you  may  impute  to 
him  such  a  knowledge  of  the  general  art  of  reasoning,  as  will  enable 
him,  with  the  assistance  of  the  Bar,  to  discover  where  fallacies  are 
probably  concealed,  and  in  what  cases  he  ought  to  require  testi- 
mony more  or  less  strict.  If  the  utmost  strictness  were  required 
in  every  case,  justice  might  often  have  to  stand  still ;  and  I  am 
not  disposed  to  say,  that  there  may  not  be  cases,  in  which  the 
Judge  may,  without  impropriety,  take  upon  himself  to  construe 
the  words  of  a  foreign  law,  and  determine  their  application  to  the 
case  in  question,  especially  if  there  should  be  a  variance  or  want 
of  clearness  in  the  testimony. 

In  the  case  of  Lindo  v.  Belisario  (i),  in  which  the  evidence  taken 
upon  the  interrogatory  was  not  clear  and  positive,  Lord  Stowbll 
thought  that  he  should  not  transgress  his  duty  if  he  looked  beyond 
the  evidence,  but  not  farther  than  the  evidence  fairly  led ;  and  in 
both  the  cases  of  Lindo  v.  Belisario  and  Dalrymple  v.  DalrympU  (2), 
I  understand  him,  not  to  have  considered  any  authority,  opinion, 
or  passage  not  distinctly  referred  to  by  the  witnesses,  and  so  not  to 
have  looked  farther  than  he  considered  the  evidence  to  have  fairly 
led,  and  yet,  to  have  gone  beyond  the  evidence,  in  considering,  for 
himself,  the  effect  of  the  authority  referred  to,  with  the  view  of 
acquiring  for  himself  notions,  by  which  he  might  be  better  able  to 
decide  upon  the  effect  of  the  varying  or  obscure  testimony  of  the 
witnesses. 

There  are  other  cases,  in  which  it  appears  to  me,  that  this  is  a 
mode  of  proceeding  which  might  not  be  improperly  ^adopted ;  bat 
such  cases  seem  to  be  exceptions  to  the  general  rule,  and  in  all  of 
them,  it  would  be  necessary  to  use  great  caution.  A  Judge,  endowed 
as  Lord  Stowell  was,  might  perhaps  safely  do  some  things  which 
other  Judges  might  find  it  very  hazardous  to  imitate.  In  this,  as 
in  so  many  other  instances,  there  is  room  for  the  exercise  of  a 
sound  and  cautious  discretion,  by  the  employment  of  which.  Courts 
are  enabled  to  bring  some  cases,  otherwise  interminable,  to  a  good 
and  even  satisfactory  conclusion. 

The  opinion,  the  considerate  and  carefully  formed  opinion,  which 

is  the  result  of  any  man's  knowledge  and  experience  applied  to  a 

complicated  case,  is  founded  upon  views  of  the  subject  so  extensive, 

upon  authorities  so  far  differing  in  value,  and  upon  such  various 

(1)  1  Hagg.  C.  C,  816.  (2)  2  Hagg.  64,  68,  81, 
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degrees  of  practice,  that  it  would  be  impossible  to  trace  all  the 

sources  from  whence  it  is  derived,  or  to  examine  and  determine 

upon  the  elements  of  which  it  is  composed ;  and  it  is  held  to  be 

sufficient,  if  a  person  proved  to  be  experienced  and  to  have  had 

the  means  of  acquiring  an  accurate  knowledge,  thinks  fit  to  state 

distinctly,  that,  in  his  opinion,  the  law  and  its  application  to  the 

case  in  question  are  such  as  he  states  them  to  be.    An  opinion  so 

proved  must  be  received  and  attended  to,  subject  to  the  observa- 

tions  which  may  be  justly  made  upon  the  witnesses  themselves, 

upon  the  circumstances  under  which  their  testimony  is  given,  and 

upon  the  opinion  under  consideration,  whether  contrasted  with  the 

opinions  of  other  witnesses  or  not. 

Considering  the  nature  of  the  case,  it  seems  to  me,  that  the 
witnesses,  in*giving  their  testimony,  may,  if  they  think  fit.  refer  to 
laws  or  to  treatises,  for  the  purpose  of  aiding  their  memory  upon 
the  subject  of  their  examination. 

But,  in  general,  it  is  the  testimony  of  the  witness,  and  not  the 
authority  of  the  law,  or  of  the  text  writer,  detached  from  the  testi- 
mony of  the  witness,  which  is  to  influence  the  Judge.    The  testimony 
of  the  witness,  or  the  information  which  the  Judge  is  to  obtain 
from  him,  ought  to  be  founded  on  the  knowledge  which  he  possesses, 
and  which  ought  to  have  been  derived,  not  merely  from  his  own 
observation,  as  a  percipient  witness  in  the  course  of  his  own  practice 
and  experience,  but  also  from  a  study  of  the  law  itself,  and  the 
recognized  commentaries  thereon,  in  connection  with  his    own 
observations  and  inferences,  made  in  the  course  of  his  practice ; 
and  when  he  refers  to  laws  and  books  in  connection  with  the 
testimony  he  gives,  he  must  be  considered,  only  as  indicating  them 
to  be  amongst  the  subjects  of  his  consideration  in  the  formation  of 
his  opinion.    If  he  does  not  distinctly  say  so,  he  is  not  to  be  under- 
stood as  saying  that  the  laws  or  commentaries  to  which  he  refers 
are  the  sole  foundation  of  his  opinion. 

It  has  been  made  a  question  whether  a  written  law,  to  which  a 
^tness  refers,  ought  not  to  be  produced  and  proved ;  and  there 
are  cases  in  which  the  party  has  been  required  to  prove  the  contents 
of  the  written  law  by  formal  evidence. 

I  conceive  that  it  would  be  an  advantage,  if  every  law  or 
commentary  to  which  the  witness  may  refer  were  produced ;  for 
although,  I  think,  that  when  it  is  produced  the  Judge  has,  in 
general,  no  right  to  take  upon  himself  the  business  of  construing 
it  and  determining  its  application ;   yet  when  the  passages  are 
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produced,  they  may  enable  the  party  affected  by  the  testimony, 
not  only  to  cross-examine  the  witness  as  to  his  own  interpretation 
or  inferences,  and  the  grounds  thereof,  but  also  to  call  other 
witnesses  to  the  same  points. 

But  in  matters  of  foreign  law,  particularly  when  complicated, 
where  every  party  engaged  in  the  inquiry  is  a  mere  disciple,  where 
no  adept  is  present,  and  where  re-investigation,  or  further  inquiry, 
must  be  allowed  in  every  case  of  surprise,  which,  in  this  as  in 
other  cases,  is  not  unlikely  to  happen,  the  advantage  of  immediate 
cross-examination  is  perhaps  of  less  importance  than  might  at  first 
be  supposed ;  and  in  the  case  of  The  Baron  de  Bode,  it  appears  to 
have  been  determined  that  the  party  was  not  bound  to  produce  a 
written  law  or  decree  which  his  witness  referred  to,  and  the  evidence 
of  the  witness  was  received,  without  the  production  of  the  decree  or 
law.  This  case  appears  to  me  to  be  stronger  than  that  which  is 
the  subject  of  the  first  exception  to  the  Master's  report;  and  I 
think  that  the  Master  was  right  in  receiving  the  depositions  of  the 
witnesses  of  the  defendants  Lord  and  Lady  Bridport,  without  the 
books  therein  referred  to  being  produced. 

The  same  rule  applies  in  other  cases,  in  which  the  witness 
possessed  a  scientific  knowledge  which  is  not  imputed  to  the  Judge. 
Thus  in  Collier  v.  Simpson  (i),  Lord  Chief  Justice  Tindal  did  not  allow 
medical  books  to  be  read,  but  said  he  saw  no  objection  to  the  witness 
being  asked  his  judgment  and  the  grounds  of  it,  which  might  be,  in 
some  degree,  founded  on  books,  as  a  part  of  his  general  knowledge. 

If  the  laws  and  passages  referred  to  were  authorities  understood 
by  the  Judge,  if  the  interpretations  were  to  be  his,  if  he  could, 
a  priori,  (and  until  it  appeared  that  there  was  some  sufficient 
reason  for  his  doing  so)  look  at  them  unconnected  with  the  testi- 
mony, the  case  might  be  different,  but,  in  the  first  instance,  at 
least,  he  can  *only  regard  them  as  connected  with  the  testimony, 
and,  except  with  regard  to  the  degree  of  weight  given  by  the 
testimony,  cannot  consider  them  at  all  important.  If  he  reads 
them,  they  may  appear  to  bim  to  accord  with  the  testimony,  or  to 
differ  from  it.  If,  in  his  view,  they  accord  with  it,  nothing  is 
gained.  If,  in  his  view,  they  differ  from  it,  he,  being  ignorant  of 
the  foreign  law,  cannot  weigh  his  opinion  against  the  clear  and 
uncontradicted  opinion  of  the  witness,  whose  opinion  ought  to  be 
derived,  not  only  from  the  citation  in  question,  but  from  all  the 
sources  of  his  knowledge  of  the  law  of  which  he  is  speaking, 
(1)  38  B.  B.  796  (^  Car.  &  P.  73), 
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The  citations,  however,  appear  to  me  to  be  material,  and  to 
require  the  most  careful  attention  of  the  other  party,  who  may 
avail  himself  of  them,  for  the  purpose  of  correcting  any  error,  or 
supplying  any  defect  in  the  opinion  of  the  witness  already  examined, 
by  means  of  other  witnesses  to  be  afterwards  examined  for  the 
purpose. 

This,  however,  must  be  done  in  a  proper  manner;  and  this 
brings  me  to  the  questions  raised  by  the  second,  third,  and  fourth 
exceptions. 

I  will,  for  the  purpose  of  the  argument,  take  it  to  be,  as  the 
plaintiff  alleges,  that  the  passages  of  the  several  books  to  which 
the  defendants  have  specifically  referred,  when  taken  by  them- 
selves, bear  a  sense,  different  from  that  which  would  fairly  be 
deduced  from  them,  if  taken  in  connection  with  other  passages  which 
are  to  be  found  in  the  same  books,  and  that  such  other  passages 
are  specifically  referred  to  in  the  affidavits  of  Mr.  Jackson.  I  say 
nothing  of  the  translations,  because,  on  that  subject,  no  complaint 
has  been  made,  and  presuming  them  *to  be  correct,  I  have 
throughout  considered  the  translations  and  the  originals  as  one. 

The  plaintiff,  being  supposed  to  have  discovered  that  the  opinions 
of  the  defendants'  witnesses,  so  far  as  they  were  derived  from  the 
places  referred  to,  had  no  solid  or  sufficient  foundation,  would  have 
a  right  to  bring  that  matter  under  the  consideration  of  the  Court. 
To  that  extent,  I  agree  with  him  ;  and  if  he  had  desired  to  examine 
witnesses,  for  the  purpose  of  showing  the  fallacy  or  correcting  the 
error,  I  should,  upon  my  present  view  of  the  case,  have  been 
greatly  disposed  to  assist  him,  if  it  had  been  necessary. 

But  instead  of  desiring  to  examine  witnesses  on  the  subject,  he 
seems  to  have  assumed,  that  the  new  passages  which  he  proposed 
to  read,  were  evidence  of  existing  law,  or  that  every  party  who 
cited  a  passage  from  the  work  of  a  text  writer  was  bound  to  consider 
every  other  passage  taken  from  the  same  work  as  good  law.  He 
has  desired  the  Master  to  permit  him  to  select,  produce,  and  read, 
such  passages  as  he  thought  fit  from  the  books  cited  by  the  wit- 
nesses of  the  defendants.  Lord  and  Lady  Bridport,  in  order,  I 
presume,  that  the  Master  might  himself,  and  without  the  assistance 
of  any  witnesses,  consider,  whether  those  passages  were  good  law 
or  not ;  and  if  he  thought  them  good  law,  then  might  interpret 
tbem,  and  consider  the  weight  of  authority  which  ought  to  be 
attached  to  them ;  and,  after  contrasting  them  with  the  passages 
oited  by  the  defendants'  witnesses,  at  last  decide,  by  his  own 
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judgment,  upon  the  effect  which  they  ought  to  have  in  the  canse. 
I  am  of  opmion  that  the  Master  could  not  do  this,  and  that  the 
second,  third,  and  fourth  exceptions  must  therefore  be  overruled. 

It  is  alleged,  that  a  particular  passage  is  erroneously  set  out  in 
the  deposition  of  the  witness  Tedaldi,  and  certain  words  are  alleged 
to  have  been  improperly  substituted  for  the  word  '^confirmatum**  (i). 
It  may  be  so ;  but  I  cannot  consider  this  case  as  different  from  the 
others. 

There  is  so  much  reason  to  think  that  the  substituted  words,  or 
supposed  words,  are  a  mere  clerical  error,  capable  of  being  cor- 
rected by  a  very  moderate  skill  in  verbal  criticism,  that  I  regret  that 
any  difference  should  have  arisen  between  the  parties  on  the  subject. 

But  if  any  importance  is  attached  to  them,  and  if  any  verbal  or 
clerical  error  be  denied,  then  the  case  is,  like  the  rest,  a  subject  of 
evidence,  and  the  Master  was  right  in  rejecting  the  passage  which 
was  tendered  to  him  without  any  proper  evidence  to  support  it. 

The  two  next  exceptions  of  the  plaintiff — the  fifth  and  sixth — 
relate  to  the  plaintiff's  evidence,  and  they  are  subject  to  very 
similar  considerations.  All  the  extracts  and  passages  which  are 
specifically  referred  to  in  the  exhibit  Z.  are  connected  with  the 
evidence  of  the  witnesses.  The  closeness  of  the  connection,  and 
the  assistance  which  the  passages  cited  may  afford  for  inquiry  into 
the  grounds  of  the  opinions  of  the  witnesses,  and  affecting  their 
testimony,  may  have  to  be  hereafter  very  caref  ally  considered ;  but 
there  is  a  connection,  and  perhaps  also  a  reasonable  presumption, 
that,  in  the  opinion  of  the  witness,  the  passages  were,  at  the  time 
in  question,  considered  to  be  legal  authorities  applicable  to  the 
case,  and  to  be  interpreted  in  conformity  with  the  opinion  of 
the  witness. 

But  the  passages  which  are  not  specified  in  the  exhibit  Z.  are  not 
connected  with  the  testimony  of  the  witnesses :  there  is  no  testi- 
mony, from  which  it  can  be  inferred  or  presumed,  that,  in  the 
opinion  of  any  witness,  the  passages  now  sought  to  be  introduced 
were,  at  the  time  in  question,  considered  to  be  legal  authorities 
applicable  to  the  case,  or  interpreted  in  conformity  with  the  opinion 
of  any  witness;  and,  for  this  reason,  I  am  of  opinion  that  the 
plaintiff's  fifth  and  sixth  exceptions  must  be  overruled. 

The  seventh  exception  of  the  plaintiff,  which  is  the  same  as  the 
fifth  of  Lady  Nelson  and  those  who  have  joined  with  her,  relates  to 
the  case,  with  the  joint  opinion  of  Euggerio  and  Cacace. 

(1)  Con/erre  moium. 
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It  is  fully  established,  that  the  opinions  of  properly  qaalified 
persons  are  receivable  as  evidence  of  foreign  law.  No  objection 
s  made  to  the  qualification  of  the  witnesses,  and  no  substantial 
objection  is  stated,  to  the  mode  in  which  the  facts  are  stated  in  the 
saae  sabmitted  to  them ;  and  each  of  the  witnesses  has  distinctly 
sworn,  that,  according  to  the  best  of  his  knowledge  and  belief,  the 
apinion  is  in  accordance  with  the  law  of  Sicily,  in  the  manner 
therein  expressed. 

First.  It  was  stated  to  me  as  an  objection,  that  the  case  was 
stated  by  the  plaintiff  himself,  and  not  by  the  Master,  and  that  it 
was  not  communicated  to  the  defendants.    By  this  mode  of  pro- 
ceeding, the  plaintiff  seems  to  me  to  have  exposed  himself  to  the 
hazard  of  being  deprived  of  the  benefit  of  his  testimony,  in  the 
possible  event,  of  its  appearing  that  the  case  stated  by  him  was  not 
the  very  case  between  the  parties,  or  that  it  contained  improper 
suggestions,  ^calculated  to  mislead  the  witnesses.    But,  under  the 
eircomstances  of  this  case,  I  think,  that,  at  the  risk  to  which  he 
nnavoidably  exposed  himself,  the  plaintiff  had  a  right  to  state  his 
case  in  his  own  way,  and  that  this  objection  to  the  evidence  caimot 
prevail. 

Secondly.  The  other  objection  stated  is,  that  the  evidence  ought 
to  be  considered  as  concerted  between  the  two  witnesses,  and  that 
the  depositions,  incorporating  the  joint  opinion,  ought  to  be  con- 
sidered as  depositions  concerted  and  prepared  before  the  examination, 
contrary  to  the  established  rules  of  the  Court.  I  am  of  opinion  that 
the  objection  is  not  to  be  sustained. 

All  rules  must  be  considered  with  reference  to  the  subject  to  which 
it  is  proposed  to  apply  them ;  and  1  am  very  much  inclined  to  think, 
that  a  concurrent  opinion,  formed,  as  this  is  sworn  to  have  been, 
upon  the  deliberate  and  conscientious  consideration  of  two  lawyers, 
in  consultation  with  others,  is  more  likely  to  be  correct  and  satis- 
factory, than  the  separate  opinions  of  the  two  would  have  been. 
If  the  witnesses  have  mutually  assisted  one  another,  it  may,  per- 
haps, be  so  much  the  better.    The  common  result  of  the  separate 
studies  and  experience  of  the  two,  as  stated  by  themselves,  is  perhaps 
more  satisfactory  than  the  result  at  which  an  English  Judge  might 
arrive  after  his  consideration  of  the  two  separate  opinions.    On  the 
whole,  after  consideration  of  the  subject  with  all  the  attention  which 
is  due  to  the  Master  and  to  the  arguments  which  I  have  heard,  it 
appears  to  me,  that  the  joint  opinion  of  the  two  witnesses  upon  the 
case  which  was  si]^bmitted  to  them  ought  to  have  been  received  v\ 
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V.  on  the  whole,  I  overrule  the  first  six  of  the  plaintiff's  exceptions, 

Bridport     *^^  ^^®  ^^®'  *^^^  ^*  *^®  exceptions  filed  by  Lady  Nelson  and  *the 

[  *546  ]       Matchams,  and  I  allow  the  exception  which  is  the  seventh  of  the 

plaintiff,  and  the  fifth  of  Lady  Nelson  and  the  Matchams. 

1845.  The  exceptions  as  to  evidence  having  been  determined,  the  case 

iiTi2,*i3,i5|  ^^^  came  on  to  be  argued  on  the  remaining  exceptions,  namely, 

'17/20/    '  tbe  8th,  9th,  10th,  11th,  12th,  13th,  and  14th.     The  facts  and 

Jan.         arguments  are  fully  stated  in  the  judgment  of  the  Court. 
yov.  13. 

Mr.  Tinney,  Mr,  Gardner^  and  Mr.  R.  Palvier,  for  the  plaintiff, 
and 
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Mr.  Turner,  Mr.  Hodgson,  and  Mr.  Bowyer,  for  the  defendants. 
Lord  and  Lady  Bridport. 

Mr.  Kindersley,  Mr.  Teed,  Mr.  Piggott,  and  Mr.  Lewin  for  the 
other  parties. 

The  Mastbb  of  thb  Bolls  reserved  his  judgment. 

Thb  Mastbb  of  thb  Bolls: 

Horatio,  Viscount  Nelson,  was,  at  the  time  of  his  death,  possessed 
of  and  entitled  to  the  Duchy  and  estate  of  Bronte,  in  Sicily.  His 
will  purported  to  appoint  his  brother  William,  afterwards  Earl 
[  *349  ]  Nelson,  and  William  ^Haslewood,  his  successors  on  trust,  giving 
the  first  beneficial  interest  in  the  estate  to  his  brother,  with 
remainders  over,  which,  (if  the  limitations  could  have  been 
secured,)  would,  in  the  events  which  have  happened,  have  given 
the  estate  to  the  plaintiff,  now  Earl  Nelson.  The  will  also  pur- 
ported to  give  to  the  trustees  a  power  to  sell  the  estate ;  and  it  is 
under  the  trusts  of  this  will  that  the  plaintiff  now  claims  to  be 
entitled,  either  to  the  estate  itself,  or  to  some  equivalent  or  com- 
pensation in  lieu  of  it.  William,  Earl  Nelson,  obtained  possession 
and  investiture  of  the  estate  as  the  legal  successor  of  Horatio,  and  is 
alleged  to  have  become  the  absolute  owner  thereof,  for  his  own  use  I 
his  daughter,  the  defendant.  Lady  Bridport,  claims  to  be  entitled  to 
it,  as  devisee  thereof  under  his  will. 

For  the  purpose  of  determining  the  rights  of  the  parties,  it 
became  necessary  to  ascertain,  as  well  as  might  be,  what, 
according  to  the  laws  of  Sicily,  as  affecting  the  estate  of  Bronte, 
was  the  operation  and  effect  of  the  will  of  Horatio,  Viscount  Nelson: 
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^bat  were  the  powers  and  duties  of  the  trustees  thereby  appointed, 
&nd  what  were  the  rights,  interests,  and  duties  of  William,  Earl 
Nelson,  as  one  of  the  trustees  of  the  will,  and  as  first  beneficial 
devisee. 

Sach  enquiries  as  were  thought  proper  were  referred  to  the 
Master,  who  reported  thereon.      Many  exceptions  were  taken  to 
liis  report.     Some  of  them  related  only  to  the  reception  or  rejec- 
tion of  evidence,  and  have  been  already  disposed  of;  the  others 
related  to  the  Master's  findings  respecting  the  law  of  Sicily,  or  the 
effect  of  it,  and  these  are  the  subject  of  our  present  consideration. 
The  facts  necessary  to  be  noticed  are  as  follows : 
On  the  10th  of  October,  1799,  Ferdinand  IV.,  King  of  the  Two 
Sicilies,  erected  certain  estates,  at  or  near  Bronte  in  Sicily,  into  a 
Dachy,  and  granted  the  same  and  the  dignity  or  title  of  Duke  of 
Bronte  to  Horatio,  Baron  Nelson,  of  the  Nile  and  of  Bumham 
Thorpe  in  the  county  of  Norfolk. 

The  charter  or  instrument,  by  which  the  grant  was  made,  was 
written  in  the  Latin  language,  and  contained  a  proviso,  in  which  the 
grantor  is  made  to  express  himself  to  the  effect  following :  The  said 
territory  or  town,  thus  by  us  made  a  Duchy,  we  grant  to  Horatio 
Nelson,  for  an  honorary  fief,  so  that,  as  well  he  as  the  heirs  lawfully 
descending  of  his  body,  or  from  the  person  whom  he  shall  have 
nominated,  as  after  mentioned,  may  be,  for  ever,  styled  or  named, 
and  be  treated  and  held  by  all  as  Dukes  of  the  town  or  territory  of 
Bronte,  and  as  well  in  the  councils  of  this  kingdom,  as  in  any  other 
assemblies  whatsoever,  take  their  station  as  Dukes  of  the  town  of 
Bronte,  so  that  his  heirs  may  live  in  the  same  Duchy,  town,  or 
territory,  thus  by  us  granted  according  to  the  laws  of  the  Franks  ; 
that  is  to  say,  that  in  the  succession,  the  elder  be  preferred  to  the 
younger  brothers,  and  the  male  to  the  females.  And  we  grant  to  and 
bestow  on  him  (as  well  if  there  exist,  as  if  there  be  a  failing  of  heirs 
of  his  body  descending),  to  have  power  and  authority  to  nominate 
whom  he  pleases  (even  out  of  both  the  direct  and  collateral  line  of 
his  relations  or  kindred),  as  a  person  to  whom  an  equally  solemn 
investiture  shall  be  granted  by  us,  according  to  the  laws  and 
capitularies  of  the  kingdom  of  Sicily,  and  preserving,  as  to  the 
succession,  the  same  law  of  the  Franks. 

Moreover,  we  will  and  expressly  command,  that  the  Duke  Horatio 
himself,  and  his  heirs  and  successors,  as  ^aforesaid,  recognise  the 
Duchy  of  Bronte  as  a  fief  held  in  capite  of  our  Boyal  Court,  and  be 
held  subject  and  bound  to  the  military  service  which  is  due  to  us. 
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according  to  the  rents  and  profits  of  the  same  Dachy,  according  to 
the  usage  and  custom  of  this  our  kingdom  of  Sicily. 

Lord  Nelson  received  the  license  of  King  George  III.  to  accept 
and  bear  the  title  of  Duke  of  Bronte,  and  he  took  possession  of  and 
received  the  rents  of  the  Sicilian  estate  thus  granted  to  him. 

The  title  of ''  Baron  Nelson  of  the  Nile  and  of  Bumham  Thorpe 
in  the  county  of  Norfolk,"  was  limited  to  him  and  the  heirs  male 
of  his  body ;  but,  in  May,  1801,  he  was  created  a  Viscount,  and  in 
August  following.  King  George  III.  granted  to  him,  as  Horatio, 
Viscount  Nelson,  the  dignity  of  ''Baron  Nelson  of  the  Nile,  and  of 
Hilborough  in  the  county  of  Norfolk,"  to  hold  to  him  and  the  heirs 
male  of  his  body,  with  remainder  to  his  father,  the  Beverend 
Edward  Nelson,  and  the  heirs  male  of  his  body,  with  remainder  to 
the  heirs  male  of  the  body  of  Susannah  Bolton,  one  of  the  sisters 
of  the  Viscount,  with  remainder  to  the  heirs  male  of  Catherine 
Matcham,  another  of  his  sisters. 

The  plaintiff  in  this  cause  is  the  grandson  and  heir  male  of  the 
body  of  Susannah  Bolton ;  the  defendant.  Lady  Bridport,  is  the 
daughter  of  William,  who,  after  the  death  of  Horatio,  became  the 
only  surviving  son  and  the  heir  male  of  Edward,  the  father. 

Horatio,  Viscount  Nelson,  being  entitled  to  the  title  and  estate  of 
Bronte  under  the  grant  of  October,  1799,  and  being  seised  of  and 
entitled  to  some  real  estate  in  England,  and  possessed  of  personal 
estate,  made  his  *will,  dated  the  1st  day  of  May,  1808.  The  will 
is  made  in  the  English  form,  and  the  technical  terms,  properly 
applicable  to  devises  and  limitations  of  English  lands,  are  applied 
to  the  disposition  and  limitations  intended  to  be  made  of  the  Bronte 
estate.  After  giving  certain  pecuniary  and  specific  legacies,  he  gave 
to  his  brother  William  Nelson  and  William  Haslewood,  all  the 
residue  of  his  personal  estate  (except  as  therein  mentioned),  to  hold 
to  them,  on  trust  to  convert  the  same  into  money,  and  invest  the 
same  for  the  purpose  of  securing  an  annuity  of  1,000Z.  to  his  wife, 
to  be  taken  by  her  in  satisfaction  of  her  dower.  And  he  directed, 
that  if  the  annual  income  to  arise  from  his  residuary  personal 
estate,  when  invested,  should  be  insufficient  to  answer  the  annuity 
of  l,000i.,  then  the  deficiency  was  to  be  answered  to  his  wife  out  of 
the  rents,  issues,  and  profits  of  his  Barony,  town  and  feud  lands 
and  hereditaments  in  Farther  Sicily,  thereinafter  devised,  and  he 
charged  the  rents,  issues  and  profits  thereof  with  the  payment  of 
the  said  yearly  sum  of  1,0002.,  or  such  part  thereof,  as  the  invest- 
ment of  the  residue  of  his  personal  estate  should  be  insufficient  to 
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pay,  80  that,  in  all  events,  his  wife  shoald  be  entitled  to  receive  a 
clear  annaal  income  of  1,0002.  during  her  life,  provided  that  his  will 
shoald  not  be  construed  to  subject  his  real  estate  in  England  to  the 
payment  of  the  same  annuity.     Subject  to  the  annuity,  the  testator 
gave  his  residuary  personal  estate  to  be  divided  amongst  his  brother 
and  sisters  and  their  issue,  in  the  manner  in  his  will  directed. 
The  testator  then  proceeded  as  follows :  '*  And  in  pursuance,  and  in 
exercise  and  execution  of  all  and  every  power  and  powers,  authority 
and  authorities  enabling  me  in  this  behalf,  I  nominate  and  appoint 
the  said  William  Nelson  and  William  Haslewood  and  their  heirs 
and  assigns  to  succeed,  on  my  death,  to  the  Duchy  of  Bronte  in 
the  kingdom  of  Farther  Sicily  and  the  *town  and  estate  of  Bronte, 
in  the  same  kingdom,  and  all  and  singular  the  messuages,  lands, 
tenements,  jurisdictions  and  immunities,  franchises  and  heredita- 
ments, situate  in  the  kingdom  of  Farther  Sicily,  which  were  granted 
to  me  by  his  present  Majesty  Ferdinand,  King  of  both  Sicilies, 
&c.  &c.  (&c.,  by  letters  patent  or  other  instrument,  bearing  date  on 
or  about  the  10th  day  of  the  month  of  October  in  the  year  1799, 
and  all  other  the  Duchies,  towns,  estates,  messuages,  lands,  tene- 
ments, jurisdictions,  immunities,   franchises  and  hereditaments, 
situate  in  the  said  kingdom  of  Farther  Sicily,  of  which  I  am  seized, 
or  over  which  I  have  any  power  of  nomination  or  appointment, 
nevertheless,  upon,  under  and  subject  to  the  trusts,  and  for  the 
ends,  intents  and  purposes  hereinafter  expressed,  declared  and 
contained  of  and  concerning  the  same ;  and  I  give  and  devise  the 
same  Duchies,  towns,  estates,  messuages,  lands,  tenements  and 
hereditaments,  unto  and  to  the  use  of  the  said  William  Nelson  and 
William  Haslewood,  their  heirs  and  assigns  for  ever ;  nevertheless, 
upon  the  trusts  and  to  and  for  the  ends,  intents  and  purposes,  and 
under  and  subject  to  the  powers,  provisoes  and  limitations,  herein- 
after limited,  expressed,  declared  and  contained  of  and  concerning 
the  same,  viz. :  Upon  trust  that  they  my  said  trustees,  &c.  do  and 
shall,  immediately  after  my  decease,  or  as  soon  after  as  circum- 
stances will  admit,  at  the  costs  and  charges  of  my  trust  estate,  or 
the  rents,  issues  and  profits  thereof,  settle,  convey  and  assure  the 
said  Duchies  &c.,  and  appurtenances  to  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents  and  purposes,  and  under  and  subject  to 
the  powers,  provisoes  and  limitations  hereby  directed  to  be  limited, 
expressed  and  declared  concerning  the  same,  if  the  laws  and  customs 
of  the  said  kingdom  of  Farther  Sicily,  or  of  the  said  Duchy  of  Bronte 
will  admit,  and  if  the  same  cannot,  in  all  respects,  be  effected  by 
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the  laws  and  ^customs  of  the  same  kingdom  or  Duchy ,  then,  in  snch 
manner  and  form,  as  in  the  opinion  and  discretion  of  my  trustee  or 
trustees  for  the  time  being,  will  be  consistent  with  the  laws  and 
customs  of  the  said  kingdom  or  Duchy,  and  best  or  nearest  corre- 
spond with  the  same  uses,  trusts,  ends,  intents  and  purposes,  powers, 
provisoes  and  limitations,  that  is  to  say :  To  the  use  of  the  said 
William  Nelson  and  his  assigns  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  waste ;  with  a  remainder  to 
the  trustees  to  support  the  contingent  uses  after  mentioned,  and 
from  and  after  the  decease  of  the  said  William  Nelson,  then  to  the 
use  of  the  first,  second,  third,  fourth,  fifth  and  all  and  every  other  son 
and  sons  of  the  body  of  the  said  William  Nelson,  lawfully  begotten  and 
to  be  begotten,"  in  strict  settlement ;  '*  and  in  default  of  such  issue, 
to  the  use  of  Susannah  Bolton  and  her  assigns,  for  and  during  the 
term  of  her  life,  without  impeachment  of  waste :  with  remainder  to 
the  trustees  to  preserve  contingent  remainders,  with  remainder  to 
the  male  issue  of  Susannah  Bolton,  in  strict  settlement ;  with  like 
remainder  to  Catherine  Matcham  for  life,  and  to  the  male  issue  of 
her  body,  in  strict  settlement,  with  remainder  to  the  testator's  own 
right  heirs."    And  the  testator  then  proceeded  as  follows :  ''  And  I 
hereby  authorise  and  empower  my  trustees,  at  any  time  after  my 
decease,  at  their  will  and  pleasure,  to  sell  and  dispose  of  all  or  any 
part  of  my  real  estate  in  the  kingdom  of  Farther  Sicily,  for  such 
prices  in  money,  or  for  such  equivalent  or  recompense  in  lands  &c., 
as  to  my  trustees  shall  seem  reasonable ;  and  upon  receipt  of  any 
money  to  arise  from  such  sale  &c.,  to  lay  out  the  same  in  the 
purchase  of  any  freehold  estates  held  in  fee-simple,  and  situate  in 
England,  Ireland,  or  Wales."    The  lands  so  to  be  purchased  with 
money  arising  from  the  sale  of  lands  in  Sicily  &c.,  were  to  be  held 
on  the  same  or  the  like  uses,  and  upon  *and  for  the  same  or  the 
like  ends,  intents  and  purposes,  and  charged  and  chargeable  in 
such  manner,  as  is  before  expressed  concerning  his  real  estates  in 
Sicily,  or  as  near  as  might  be,  and  the  change  of  circumstances 
would  admit.     And,  after  directing  that  persons  in  possession  of 
his  devised  estate  should  have  a  power  of  leasing,  he  directed,  that 
powers  to  the  same  or  like  efifect  should  be  contained  in  the  settle- 
ment to  be  made  as  directed ;  and  that  if  his  intention  and  the 
provisions  of  his  will  might  be  more  effectually  accomplished 
through  the  medium  of  a  trust  than  by  an  actual  settlement,  he 
gave  power  to  the  trustees  to  retain  the  legal  estate  of  his  real 
estates    in    Sicily,  until  all   the  trusts   should  have   been    fully 
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perfonnecl,  bat,  in  the  meantdme,  the  rents  were  to  be  paid  to  the 
persons,  who  would  be  entitled  thereto,  in  case  a  settlement  were 
made.  And  he  gave  certain  decorations  and  jewels,  in  his  will 
described,  to  his  trustees,  to  be  held  as  heir  looms,  to  be  enjoyed 
by  the  persons,  who,  under  the  limitation  in  his  will,  might  be 
entitled  in  possession  to  his  estates  in  Sicily,  or  the  lands  to  be 
purchased  or  taken  in  exchange  in  lieu  thereof.  And  of  his  will 
he  appointed  William  Nelson,  his  brother,  and  William  Haslewood 
executors. 

The  testator  made  several  codicils  to  his  will,  and  by  one  of  them, 
which  was  dated  the  19th  of  February,  1804,  he  gave  to  Lady 
Hamilton  the  net  yearly  sum  of  500Z.,  to  be  paid  and  considered  as 
a  tax  upon  the  rental  of  his  estate  at  Bronte,  in  Sicily,  to  be  paid 
every  six  months,  the  first  to  be  paid  in  advance,  and  so  continued, 
for  and  daring  the  term  of  her  natural  life,  and,  however  he  might 
in  his  will  have  disposed  of  Bronte,  he  declared  that  writing  a 
codicil  to  it,  and  it  was  his  intent,  notwithstanding  any  want  of 
legal  forms,  (of  "^which  he  was  ignorant),  that  the  above  net  sum 
should  be  paid  Lady  Hamilton  as  he  had  before  wrote. 

The  testator  died  without  issue  on  the  21st  of  October,  1805 ; 
his  will  and  codicils  were  proved  by  the  executors,  his  brother 
William,  who  succeeded  to  his  title,  and  William  Haslewood. 

The  trusts  of  the  will,  so  far  as  they  regarded  the  English 
property,  were  executed.  The  questions  in  this  cause  arise  upon 
^hat  was  or  ought  to  have  been  done  with  Bronte,  the  estate  in 
Sicily. 

By  the  grant  to  the  testator,  he  was  empowered  to  nominate 
whom  he  pleased,  as  a  person  to  whom  solemn  investiture  was  to 
be  granted  by  the  King  of  the  Two  Sicilies,  according  to  the  laws 
and  capitularies  of  the  kingdom  of  Sicily,  and  preserving,  as  to  the 
Buecession,  the  law  of  the  Franks. 

He  intended,  by  his  will,  to  appoint  successors  in  trust,  and  if  we 
regard  the  will  with  reference  to  the  interpretation  which  the  law 
of  England  would  put  upon  it,  the  duty  of  the  trustees  would  seem 
k)  have  been,  in  the  first  place,  to  procure  a  settlement  of  the  Bronte 
estate,  with  the  limitations  stated  in  the  will,  if  the  laws  of  Sicily 
would  permit. 

If  the  laws  of  Sicily  would  not  permit  of  limitations  in  all  respects 
the  same,  the  trustees  had  a  discretionary  power,  to  procure  a 
settlement  consistent  with  the  laws  of  Sicily,  such  as  might  best  or 
nearest  correspond  with  the  limitations. 
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And  there  is  a  general  power  of  sale,  which  is  not  expressed  to 
be  conferred  with  reference  to  the  possible  *case,  that  the  laws  of 
Sicily  would  not  admit  of  any  settlement,  which  the  trustees,  in  the 
exercise  of  their  discretion,  could  consider  to  be  nearly  corresponding 
with  the  limitations  described  in  the  will.  The  power  may, 
perhaps,  be  not  unreasonably  considered  to  have  been  given,  with 
reference  to  some  such  contingency,  but  nothing  of  that  sort  is 
expressed. 

In  January,  1806,  William,  the  first  beneficial  taker  under  the 
will,  who  had  become  Earl  Nelson,  presented  a  memorial  to  the 
King  of  the  Two  Sicilies,  in  which,  after  stating,  amongst  other 
things,  so  much  of  the  will  of  the  testator,  as  contained  the  devise 
of  Bronte,  the  memorialist  expressed  his  hopes,  that  his  Majesty 
would  be  pleased  to  confirm  and  sanction  the  gift  and  disposition 
made  by  the  will,  and  to  direct  and  allow  such  proceedings  to  be 
had,  as  should  be  requisite  for  giving  effect  to  his  Majesty's 
intentions. 

A  power  of  attorney,  dated  the  16th  of  March,  1806,  and  executed 
by  William,  Earl  Nelson,  and  William  Haslewood,  was  sent  to  Sicily, 
and  thereby  they  authorised  Abraham  Gibbs  and  Antonio  Forcella, 
and  each  of  them,  to  enter  on  the  Bronte  estate,  and  thereupon,  in 
the  name  of  Earl  Nelson,  or  in  the  joint  names  of  the  trustees,  to 
hold  and  exercise  and  enjoy  all  rights  to  the  Duchy  and  estate 
belonging,  or  comprised  in  the  grant  to  the  testator;  and  to  recover 
and  receive  rents,  and  grant  leases,  and  do  all  acts  for  the  ordering, 
managing,  and  improving  the  Duchy  and  estate. 

Oh  the  20th  of  June,  1806,  investiture  of  the  lands  and  estate  of 
Bronte  was  granted  to  William,  Earl  Nelson,  by  the  King  of  the 
Two  Sicilies;  and  by  a  notarial  instrument,  after  reciting  the  power 
of  attorney,  and  that  to  the  town  or  territory  of  Bronte,  with  the 
title  of  *Duke,  Earl  Nelson  succeeded,  as  being  appointed  and 
nominated  heir  by  his  brother  Horatio,  with  the  obligation  of  a 
perpetual  trust,  as  appeared  from  the  translation  of  three  clauses 
in  the  will  of  Horatio,  and  further  reciting,  as  therein  mentioned,  a 
note  of  the  investiture  was  made,  and  was  drawn  up  and  registered, 
according  to  the  form  of  the  ordinances  of  the  kingdom. 

By  virtue  of  these  proceedings,  William,  Earl  Nelson,  became 
entitled  to  the  Bronte  estate,  for  such  interest  and  with  such 
powers,  restrictions,  and  duties,  as,  by  the  laws  of  Sicily  then  in 
force,  were,  under  the  circumstances,  incident  to  it.  He  had,  at 
that  time,  an  only  son,  who,   however,  died  without  issue  in 
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January,  1808,  leaving  the  defendant,  now  Lady  Bridport,  his 
only  sister,  and  the  only  surviving  child  of  Earl  William ;  Mrs.  Bolton 
was  then  living.     Daring  the  lifetime  of  Earl  William,  a  general 
law  was  made  in  Sicily,  whereby  the  intails  and  strict  forms  of 
saccession,  which  had  rendered  certain  estates  inalienable,  were 
abolished,  and  the  persons  lawfully  in  possession  of  such  estates, 
became  absolute  owners,  and,  as  such,  enabled  freely  to  dispose  of 
them,  and  Earl  William,  being  conceived  by  this  to  have  become 
absolute  owner  of  Bronte,  made  a  will,  attested,  as  required  by  the 
law  of  Sicily,  by  six  witnesses,  and  thereby,  after  reciting  that  he  had, 
by  the  law  of  Sicily,  become  the  absolute  proprietor  of  the  Bronte 
estate,  he  appointed  and  nominated  as  his  absolute  heiress  and  free 
successor,  in  and  to  all  his  hereditary  estates  in  Sicily,  and  particu- 
larly in  and  to  the  Duchy  of  Bronte,  with  all  and  every  its  rights^ 
members,   and  appurtenances,  his  daughter  the  Lady  Charlotte 
Mary,  Baroness  Bridport,  wife  of  Samuel,  Baron  Bridport,  in  such 
manner,  that  his  said  absolute  heiress  and  successor  might  have 
free  and  entire  power  and  authority  to  take  and  enjoy  the  said  Duchy, 
for  herself  *and  her  heirs,  and  to  dispose  of  the  same,  as  well  by 
acts  and  deeds  in  her  lifetime,  as  by  her  last  will  and  testament. 

William,  Earl  Nelson,  died  on  the  28th  of  February,  1885,  without 
having  revoked  or  altered  his  will,  and  under  the  will.  Lady 
Bridport  now  claims  to  be  absolutely  entitled  to  the  Bronte  estate. 
Upon  the  death  of  Earl  William,  the  English  titles  and  estates 
devolved  upon  Thomas,  the  son  of  Susannah  Bolton,  who  thereupon 
became  Thomas,  Earl  Nelson ;  and  upon  his  death,  which  took  place 
soon  afterwards,  viz.,  on  the  1st  of  November,  1885,  the  same  titles 
and  estates  devolved  upon  his  son,  the  plaintiff,  Horatio,  now  Earl 
Nelson,  who  claims  to  be  entitled,  either  specifically  to  the  Bronte 
estate,  which  in  that  case  ought  to  be  procured  for  him,  or  if  that 
cannot  be,  then  to  the  value  of  the  Bronte  estate,  to  be  made  good 
out  of  the  personal  estate  of  Earl  William,  and  invested  in  the 
purchase  of  English  lands,  to  be  settled  pursuant  to  the  will  of 
Viscount  Horatio. 

hi  considering  the  Master's  report  and  the  exceptions  thereto 
which  remain  to  be  considered,  it  appears  to  me,  that  it  will  be 
most  convenient,  first,  to  state,  as  distinctly  as  I  can,  the  several 
propositions  which  are  expressly  stated  or  clearly  involved  in  the 
Master's  findings;  and,  secondly,  the  several  propositions  which 
are  expressly  stated,  or  clearly  involved  in  the  several  grounds  and 
reasons  on  which  the  plaintiff  has  founded  his  exceptions.    I  shall 
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then  state  the  conclusions  to  which  I  have  arrived^  after  the  best 
and  most  careful  consideration  which  I  have  been  able  to  give  to 
the  evidence. 

The  law  of  a  foreign  country  is  to  be  proved  as  a  matter  of  fact 
by  the  testimony  of  witnesses.  The  Judge  is  not  supposed  to  know 
all  the  authorities  applicable  to  the  case,  or  whether  any  older  laws 
or  authorities  which  may  be  cited,  have  been  repealed  or  altered  by 
subsequent  laws  or  authorities,  or  what  are  the  rules  of  construction 
properly  applicable  to  the  authorities  when  ascertained. 

In  the  case  of  conflicting  evidence,  (which  unfortunately  existB 
here,)  and  in  the  absence  of  all  adequate  means  of  ascertaining 
what  is  the  amount  or  degree  of  confidence  which  ought  to  be  justly 
reposed  in  the  testimony  of  the  respective  witnesses,  the  difficaltiee 
of  coming  to  a  satisfactory  conclusion  are,  perhaps,  insuperable. 
I  have  endeavoured,  in  the  consideration  of  this  case,  to  apply  the 
principles,  to  which  I  adverted  in  giving  my  opinion  upon  the 
exceptions  which  related  to  the  admissibility  of  evidence;  where 
the  testimony  itself  has  appeared  to  require  it,  I  have  cautiously 
referred  to  those  authorities  to  which  I  was  distinctly  led  by  the 
testimony ;  I  have  not  gone  further  in  reading  authorities  and  text 
writers ;  and  I  have  certainly  omitted  no  trouble,  in  the  effort  to  come 
to  right  conclusions ;  but  it  would  be  fruitless  to  attempt  any  minute 
detail  of  the  reasons,  by  which,  after  the  best  investigation  I  could 
give  to  the  subject,  my  opinion  has  been  formed. 

The  conclusions  to  which  the  Master  has  been  led,  by  his 
consideration  of  the  evidence,  are  substantially  to  this  effect. 

1.  Horatio,  Viscount  Nelson,  was,  under  the  grant  to  him  of  the 
Bronte  estate,  entitled  to  hold  the  same  to  him  and  the  heirs  of  his 
body,  according  to  the  law  of  *the  Franks,  with  power  to  appoint 
a  successor,  who  should  receive,  from  the  Grown  of  Sicily,  investi- 
ture thereof,  to  be  held  by  him  and  the  heirs  of  his  body,  according 
to  the  law  of  the  Franks. 

2.  He  had  no  power  to  alienate  the  estate,  except  by  exercising 
his  power  to  nominate  a  successor,  who  was  to  hold  according  to 
the  terms  of  the  grant,  and  by  nominating  a  successor,  his  power 
of  alienating  was  exhausted. 

8.  He  held  the  estate  as  a  noble  fief  in  capite,  ex  pacta  et 
providentid  piincipis. 

4.  The  proper  and  only  effect  of  his  will,  as  to  Bronte,  was,  to 
appoint  his  brother  William  his  successor,  and  thereby  entitle  him 
to  receive  investiture  under  the  original  grant. 


vol..  Mvm.]        1846.     CH.     8  BEAV.  561—568. 


197 


5.  No  estate  or  interest  in  the  land  passed  by  the  will  alone  to 
the  trustees,  to  the  successor,  or  to  any  other  person. 

6.  The  trustees,  as  such,  and  William,  Earl  Nelson,  had  not,  either 
together  or  separately,  any  power  to  procure  the  estate  to  be  settled 
or  conveyed  to  the  uses  or  upon  the  trusts  contained  in  the  will,  or 
any  power  to  sell  the  estate,  or  give  to  the  purchaser  a  right  to 
claim  investiture  under  the  grant. 

7.  But  William,  Earl  Nelson,  as  feudal  nominee,  took  and  became 
seised  of  the  estate  under  the  original  grant,  to  be  held  to  him  and 
the  heirs  of  his  body,  according  to  the  law  of  the  Franks,  as  a  noble 
fief  m  eapiUy  expacto  et  pravidentid  principis,  infarmd  strictd. 

8.  And  upon  the  abolition  of  feudal  tenures  in  Sicily,  and  the 
changes  thereby  made  in  the  general  law  of  Sicily,  William,  Earl 
Nelson,  became  the  absolute  owner  of  the  estate  in  fee  simple. 

The  Master's  findings  expressing  or  involving  these  propositions 
are  excepted  to  by  the  plaintiff,  who  alleges,  that  the  Master  ought 
to  have  come  to  conclusions  in  conformity  with  the  following 
propositions : 

1.  Horatio,  Viscount  Nelson,  held  the  estate  as  tenant  in  capite  of 
the  Crown,  as  a  feodum  novum  and  as  a  feudum  nobUe,  and  as  a 
feudum  improprium  or  degeneram,  or  in  formd  largd. 

2.  Holding  the  estate  under  the  three  formula  described  in  the 
eighth  exception,  he  had  power,  by  his  will,  to  authorise  and 
empower  any  one  or  more  trustee,  or  trustees,  to  sell  and  dispose 
of  the  estate  to  any  person,  for  a  price  in  money,  to  receive  the 
money  on  the  trusts  of  the  will,  and  to  cause  or  procure  investiture 
of  the  fief  to  be  granted  to  the  purchaser. 

8.  Such  estate  in  the  lands,  and  such  right  to  claim  investiture 
thereof,  passed  or  was  given  by  the  will  to  the  trustees,  or  to  Earl 
Nelson,  as  enabled  them,  or  one  of  them,  to  sell  the  estate,  for 
a  price  in  money  to  be  received  and  invested  on  the  trusts  of  the 
will,  and  to  cause  or  procure  investiture  thereof  to  be  granted  to 
the  purchaser. 

4.  The  trustees  or  one  of  them  having  the  power  to  sell  the  estate, 
it  was  obligatory  upon  them  to  exercise  that  power,  in  order  thereby 
to  perform  the  trusts  by  the  will  declared  in  the  event  of  a  sale. 

5.  Notwithstanding  the  investiture  of  Earl  William,  he  took  an 
estate  which  permitted  him  or  the  trustees  to  sell  the  estate,  which 
ought  accordingly  to  have  been  sold^ 

6.  And  as  well  before  as  during,  and  after  the  period  between 
1812  and  1818,  (when  the  changes  in  the  Sicilian  law  were  completed) , 
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the  estate  of  Bronte,  or  the  estate  of  William,  Earl  Nelson,  and 
William  Haslewood,  in  respect  thereof,  continued  subject  and 
liable  to  the  trusts  of  the  will,  so  far  as  they  regard  the  sale  of  the 
estate  and  the  obligation  to  sell  it. 

The  fundamental  difference  between  the  two  sets  of  propoBitions, 
which  I  have  thus  stated,  seems  to  consist  in  this ;  that  the  pro- 
positions on  which  the  defendants  rely,  rest  on  the  opinion,  that 
the  power  of  nominating  a  successor  did  not  alter  the  nature  of  the 
fief  given  by  the  other  clauses  of  the  grant,  further  than  was  dis- 
tinctly expressed  ;  whereas,  the  propositions  on  which  the  plaintiff 
relies  rest  on  the  opinion,  that  the  estate  in  the  hands  of  Lord 
Nelson  was  alienable,  either  because  it  was  feudum  novum,  or 
because  the  power  of  nominating  a  successor  converted  it  into 
feudum  improprium  or  degenerans  or  in  forma  largd. 

By  the  charter  of  Ferdinand  IV.  the  estate  of  Bronte  was  con- 
stituted a  Dtichy,  and  was  granted  to  Horatio,  Lord  Nelson,  to  be 
held  by  him  and  the  heirs  of  his  body,  according  to  the  laws  of  the 
Franks,  by  which,  in  the  succession  to  the  estates,  the  elder  was 
preferred  to  tho  younger  brothers,  and  males  were  preferred  to 
females. 

According  to  the  laws  of  Sicily  then  in  force,  it  is,  I  think, 
admitted,  that  an  estate  thus  granted,  without  any  ^additional 
formula,  was  a  noble  and  pactionated  fief,  which  was  to  be  held 
in  forma  strictd. 

But  the  plaintiff  contends,  that  the  clause  in  the  grant,  whereby 
the  grantee,  in  failure  of  heirs  male  of  his  body  descending,  was 
empowered  to  nominate  whom  he  pleased  to  be  his  successor,  had 
the  effect  of  making  the  estate,  in  the  hands  of  Lord  Nelson,  a 
feudum  degenerans,  with  all  the  incidents  attached  to  that  species 
of  fief,  and  that,  with  respect  to  the  power  of  alienating,  the  effect 
of  a  power  to  appoint  a  successor  was  equivalent  to,  or  even  greater 
than,  a  clause  ot**  cui  dedeHt "  introduced  into  the  grant. 

On  the  part  of  the  defendants  this  is  denied ;  they  admit  that 
Lord  Nelson  had,  indeed,  an  absolute  power  to  appoint  a  successor, 
and,  by  such  appointment,  to  depart  from  the  forma  stricta,  which, 
in  the  absence  of  such  appointment,  would  have  governed  the 
succession  from  himself  personally ;  but  that,  by  the  very  terms 
of  the  grant,  the  successor  was  to  hold  in  forma  strictd,  and  in 
the  hands  of  the  appointed  successor,  the  fief  was  to  be  noble, 
pactionated,  and  held  according  to  the  law  of  the  Franks. 

Supposing  that  the  power  might  have  been  exercised   by  act 
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inter  vivos,  it  may  have  been,  that  Lord  Nelson  personally,  might 
have  sold  or  contracted  to  sell  the  estate,  and  have  thereupon 
nominated  the  purchaser,  (being  a  proper  person),  to  be  his  suc- 
cessor. But  the  power  of  alienating  is  to  be  determined  with 
reference  to  the  terms  of  the  grant,  and  although  Lord  Nelson  was, 
by  peculiar  bounty  and  as  a  special  favour,  empowered  to  nominate 
a  successor,  who  was  not  one  of  his  own  kindred,  and  might,  per- 
BonaUy,  have  availed  himself  of  such  power  to  effect  a  sale,  it  does 
not  thence  *follow,  that  the  fief  was  to  be  considered  as  a  feudum 
degenerans,  or  that  the  forma  stricta  was  to  be  departed  from,  any 
further  than  was  warranted  by  the  express  words  of  the  grant. 
The  successor  was  to  receive  a  noble  and  pactionated  fief,  the 
succession  to  which  was  subjected  to  the  law  of  the  Franks,  and 
must  have  been  a  person  proper  to  receive  investiture  of  and  to 
enjoy  such  an  estate. 

The  plaintiff,  alleging  that  the  clause  for  nominating  a  successor, 
did  (notwithstanding  the  other  clauses  in  the  grant),  make  the  fief 
feudum  degenerans,  alleges  also,  that  the  fief  was  alienable  ^s  feudum 
novum ;  and  it  seems,  that  in  ordinary  cases,  a  feudum  novum  was 
alienable  by  the  grantee,  but  not  universally.  I  think  the  evidence 
shows,  that  the  grant  might  be  made  on  such  terms  and  conditions 
as  to  prevent  alienation  even  of  feudum  novum,  either  altogether  or 
otherwise  than  in  a  particular  manner ;  and  it  appears  to  me  that 
the  conditions  of  the  grant  now  in  question  are  of  that  kind.  If 
this  fief  was  known  or  intended  to  be  subject  to  the  ordinary 
incidents  ol  feudum  novum,  and  as  such  to  be  capable  of  alienation 
at  pleasure,  it  would  have  been  superfluous  to  provide  for  alienation 
or  departure  from  the /orma  stricta,  by  the  special  grant  of  a  power 
to  nominate  a  successor. 

And  I  have  therefore,  and  after  comparing  together  the  deposi- 
tions of  the  witnesses  on  both  sides,  come  to  the  conclusion,  that  in 
the  hands  of  Lord  Nelson,  the  fief,  though  alienable  in  a  particular 
manner,  was  not  feudum  degenerans  or  in  formd  largd,  and  that, 
although  it  was  feudum  novum,  it  was  not  feudum  novum  with  the 
incident  of  alienability,  which  might  have  attended  feudum  novum 
not  granted  on  the  same  conditions. 

By  his  will,  Horatio,  Viscount  Nelson,  nominated  and  appointed 
William  Nelson  (afterwards  Earl  Nelson)  and  William  Haslewood 
to  SQcceed  on  his  death  to  the  Duchy  and  estate  of  Bronte,  upon 
the  trusts  of  his  will,  and  the  first  beneficial  use  was  limited  to 
William,  Earl  Nelson,  for  life* 
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The  first  question  upon  the  will  is,  whether  it  operated  as  a 
nomination  or  appointment  of  a  successor. 

If  it  did,  it  should  seem,  that  the  successor  so  appointed  would, 
as  nominee  of  the  grantee  having  the  power,  take  the  estate  under 
the  grant,  with  all  the  powers,  restrictions,  and  incidents  thereto 
annexed  by  the  law  of  Sicily  and  the  conditions  of  the  grant. 

If  the  will  did  not  operate  as  the  appointment  of  a  successor,  the 
successor  entitled  to  investiture  would  have  to  be  determined  by 
the  course  of  succession  authorised  by  the  law  of  Sicily,  and,  in 
default  of  issue  of  Lord  Nelson,  his  brother  William,  Earl  Nelson, 
would,  as  next  heir  male  collateral,  have  been  lawful  successor. 

No  particular  form  appears  to  have  been  necessary  to  give  validity 
to  the  nomination  or  appointment  of  a  successor ;  but,  for  reasons 
given  by  some  of  the  witnesses,  two  persons  could  not  be  l^ally 
appointed  joint  successors,  and  the  witnesses  for  the  plaintiff  do 
not  seem  to  have  considered  that  the  will  did  operate  as  the  nomi- 
nation or  appointment  of  a  successor,  but  gave  to  the  trustees  an 
authority  which,  in  their  view,  was  a  mandate  to  sell.  Their 
opinion  seems  to  be,  that  Lord  Nelson  himself  might  have  sold, 
and  that  he  had  power  to  authorise  his  fiduciary  heirs  to  do  all 
that  he  might  have  done  himself. 

Now  the  power  which  Lord  Nelson  had  to  sell,  if  it  depended 
upon  his  power  to  appoint  a  successor,  was  not  executed  by  him 
otherwise  than  by  his  will,  and  if  his  will  did  not  operate  as  an 
execution  of  the  power,  the  power  was  not  at  all  exercised ;  and  as 
it  is  distinctly  stated  by  the  witnesses,  and  particularly  by  the 
plaintiff's  witness  Viola,  that  the  power  was  granted  to  Horatio 
alone,  and  could  not  pass  to  his  fiduciary  heirs,  it  cannot  be 
alleged,  that,  on  this  ground,  he  could  authorise  his  fiduciary  heirs 
to  do  all  that  he  might  have  done  himself. 

The  opinion  rests,  as  I  suppose,  upon  the  notion  that  the  estate 
or  fief  was  held  by  Lord  Nelson,  either  as  feudum  degenerans  or  as 
feudum  novum  ^  with  an  incidental  power  of  free  and  unrestricted 
alienation.  Assuming  this  notion,  the  witnesses  consider  (at  least 
so  it  seems)  that  Lord  Nelson  had  power  freely  to  sell  the  estate, 
not  only  by  his  own  personal  act  or  nomination,  but  by  his  agents 
or  trustees  appointed  by  his  will  for  that  purpose ;  and  if  it  appeared 
that  Lord  Nelson  himself  had  a  power  so  general  and  free,  and  if 
the  power  given,  or  meant  to  be  given  to  his  trustees  by  his  will, 
was  not  discretionary,  but  mandatory,  as  the  witnesses  also  sup- 
pose, it  might  have  been  right  to  say,  (as  they  do),  that  ontil  th^ 


vol..  i^xvin/         1846.     CH.     8  BEAT.  667—569. 


SOI 


investitare   of  Earl  William,  the  trustees  might  have  sold  the 
estate. 

But  the  whole  inference  rests  upon  the  correctness  of  placing  the 
estate  or  fief,  which  Lord  Nelson  held,  under  the  class  of  feodum 
novum  or  feudum  degeneram^  and  then  attributing  to  it  the  conse- 
quences UBually  attending  fiefs  properly  within  such  classification 
or  nomenclature.    This  does  not  seem  to  me  a  conclusive,  or  even 
safe  mode  of  reasoning.    The  power  of  dealing  with  the  fief  must 
depend  on  the  peculiar  conditions  of  the  grant  *and  on  the  general 
law  applicable  to  such  cases,  and  the  evidence  for  the  defendants 
appears  to  me  to  show,  that  upon  the  death  of  Lord  Nelson,  his 
successor,  whether  appointed  by  his  will  and  so  acquiring  his  right 
as  nominee  under  the  grant,  or  independently  of  the  will,  or  of  any 
nomination,  and,  in  default  of  issue,  acquiring  his  right  under  the 
general  law  affecting  the  estate  granted,  became  entitled,  not  to 
a  feudwm  novum  or  feudum  degenerans,  but  to  a  feudum  nobile  et 
antiquum^  to  be  held  in  forma  strictd. 

It  seems  to  have  been  considered,  on  the  part  of  the  plaintiff, 
that  the  nomination  of  two  trustees  or  fiduciary  heirs,  and  the 
subsequent  limitation  of  the  first  beneficial  interest  to  Earl  William 
for  life,  did  not,  by  the  law  of  Sicily,  amount  to  the  appointment 
of  a  successor. 

But  no  peculiar  form  of  appointment  being  necessary,  the 
beneficial  interest  and  substance  of  the  estate  having  been,  given 
to  Earl  William  for  his  life,  he  being  entitled  to  the  usufruct  or 
dominium  utUe  of  the  property,  and  having  actually  received  inves- 
titure, as  successor  nominated  by  the  will,  I  consider  myself  bound, 
in  conformity  with  the  evidence  for  the  defendants,  to  conclude 
that  Earl  William  was,  by  the  will,  duly  appointed  successor  to  the 
estate,  and  was,  as  such,  entitled  to  claim  investiture. 

The  law  of  Sicily  did  not  admit  of  a  settlement  or  conveyance  of 
the  estate,  with  a  rule  of  succession  conformable,  in  all  respects,  to 
the  limitations  directed  by  the  will. 

If  investiture  were  claimed  by  and  granted  to  Earl  William,  he 
would,  by  the  law  of  Sicily,  have  an  inalienable  estate,  descendible 
to  his  son,  who  was  then  living,  *and  to  his  male  issue,  (if  it  should 
be  continued),  without  limit.  So  far  the  succession  by  the  law 
of  Sicily  would  be  substantially  consistent  with  the  limitations 
contained  in  the  will  of  Viscount  Nelson. 

But  if  the  male  issue  of  Earl  William  should  fail,  (which  event 
happened),  the  auecemon  would,  by  the  effect  of  the  grant  and  of 
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the  law  of  Sicily,  pass  to  his  daughter,  now  the  defendant.  Lady 
Bridport,  instead  of  passing,  as  was  intended  by  the  same  will,  to 
Susannah  Bolton,  the  plaintiff 's  grandmother ;  and  if  Earl  William 
should  die  without  issue  (male  or  female),  the  succession  would  then, 
by  the  law  of  Sicily,  devolve  on  Mrs.  Bolton,  if  living,  and  thus  bring 
the  succession  into  substantial  conformity  with  the  limitations  again. 

The  failure  of  the  male  issue  of  Lord  Nelson  was,  no  doubt,  a 
possible  event.  The  continuance  of  such  issue  was  also  possible, 
perhaps  not  improbable. 

It  was  desirable  to  provide  for  a  contingent  failure ;  but  it  appears 
to  me,  upon  the  evidence,  that  the  contingency,  if  it  could  be  pro- 
vided for  at  all,  could  only  be  provided  for  by  selling  the  estate  and 
investing  the  produce  in  English  lands ;  and  then  arises  the  impor- 
tant question,  whether  the  estate  could  have  been  sold  upon  the 
death  of  Lord  Nelson.  He  intended  to  give  a  power  of  sale ;  and, 
from  the  statements  made  before  the  Master,  it  does  not  appear  that 
the  trustees  at  the  time  felt  any  doubt  as  to  the  validity  of  the  power. 
It  is  said,  indeed,  that  William,  Earl  Nelson,  was  desirous  to  sell  it 
and  to  invest  the  produce  in  the  purchase  of  lands  in  England,  to 
be  settled  upon  the  trusts  declared  in  the  will ;  but  that  his  sisters 
(who  were  consulted)  being  of  a  different  opinion,  no  attempt  to  sell 
was  made. 

On  considering  the  circumstances  under  which  the  Bronte  estate 
was  granted,  some  participation  in  the  feelings,  which  Mr.  Hasle- 
wood  says  were  expressed  by  Mrs.  Bolton  and  Mrs.  Matcham,  might 
perhaps  be  excused.  Few  persons  would  probably  have  not  been 
desirous  to  preserve,  as  long  as  it  could  be,  the  connection  between 
the  title  of  Nelson  and  the  title  and  estate  of  Bronte;  few  would 
not  have  shrunk  from  the  thought  of  severing  them,  immediately 
and  for  ever,  by  a  sale  of  the  Bronte  estate. 

But,  independently  of  any  feeling  of  this  kind,  the  question  now 
is,  whether,  under  the  grant,  the  trustees  of  Lord  Nelson  could 
have  sold  the  estate,  and,  upon  consideration  of  the  evidence,  and 
thinking  that,  upon  the  death  of  Lord  Nelson,  there  was  a  lawful 
successor,  I  am  of  opinion,  that  he  had  not  a  valid  power  to  alter 
the  rights  of  that  successor,  by  an  authority  to  sell  given  by  will ;  I 
think  that  Earl  Nelson,  as  lawful  successor,  became  entitled  to  the 
estates,  with  all  the  rights,  and  also  with  all  the  restrictions  incident 
thereto  by  the  Sicilian  law,  and  that,  as  the  law  then  stood,  the 
estate  was  inalienable  by  himself,  and  was  descendible  from  him  to 
his  male  issue,  and,  in  default  of  male  issue,  to  his  female  issue. 
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The  incidents  to  real  estate,  the  right  of  alienating  or  limiting  it, 

and  the  course  of  succession  to  it,  depend  entirely  on  the  law  of  the 

country  ^here  the  estate  is  situated.     Lord  Nelson  having  accepted 

this   Sicilian  estate,  could  deal  with  it  only  as  the  Sicilian  law 

allowed  :  he  had  a  right  to  appoint  a  successor,  but  no  right  to 

modify  the  estate,  interest,  or  power  of  disposition  to  which  the 

successor  was  entitled  by  the  law  of  Sicily.    The  successor  became 

the  holder  of  the  estate,  ^subject  to  the  incidents  annexed  to  it  by 

the   grant  and  the  law  of   Sicily,  and  no  others;    amongst  the 

incidents   was,  a  particular  course  of   succession,  different  from 

that  which  Lord  Nelson  had  directed,  or  expressed  his  wish  and 

intention  to  direct,  and  the  necessary  consequence  appears  to  be, 

that  no  operation  or  effect  could  be  given  to  the  expressed  wish  and 

intention,  as  to  the  succession  to  the  estate  itself,  beyond  that  which 

the  law  of  Sicily  allowed.    Giving  effect  to  the  will,  so  far  as  the 

law  oi  Sicily  allowed,  a  successor  was  appointed,  and  Earl  Nelson 

became  entitled  to  investiture ;  but  the  investiture  was  to  follow  the 

conditions  of  the  grant.    The  successor,  though  nominated  by  the 

will,  took  the  estate  under  the  grant ;  and  the  course  of  succession 

thereby  provided  (though  it  coincided  with  the  first  limitations  in 

the  will)  might  lead,  as,  in  fact,  it  did  subsequently  lead,  to  a 

departure  from  them ;  but  the  consequence  appears  to  have  been 

inevitable. 

Moreover,  as  the  testator  could  not  subject  his  successor  to  a 

course  of  succession,  different  from  that  which  accorded  with  the 

grant  and  the  law  of  Sicily,  so  neither  could  he  subject  the  successor, 

as  such,  to  any  duties  or  obligations,  different  from  the  duties  and 

obligations  which,  by  the  grant  and  the  law  of  Sicily,  were  annexed 

to  his  holding.    The  successor,  holding  by  the  law  of  Sicily,  had,  at 

that  time,  an  inalienable  estate,  and  any  authority  or  direction  to 

sell  it  was  inoperative  ;  and  I  am  unable  to  find,  on  consideration 

of  the  evidence,  any  sufficient  reason  to  think,  that  the  case  was 

different  before  or  after  the  investiture  of  Earl  William.    When  the 

will  of  Lord  Nelson  first  spoke,  i.e.  immediately  upon  his  death, 

the  nomination  of  his  successor  was  complete,  and  no  other  person 

could  have  claimed  investiture,  and  as  connected  with  this  estate,  if 

he  accepted  it,  he  *had  the  right  and  duties  which  the  law  of  Sicily 

annexed  to  it  and  no  others. 

I  therefore  think,  that  the  trustees  could  not  have  made  a  valid 
sale,  and  could  not  have  entitled  the  purchaser  to  investiture, 
and  that  they,  being  unable  either  to  execute  the  trusts  specifically, 
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by  procuring  a  settlement  to  be  made  according  to  the  expressed 
wishes  of  the  testator,  or  to  execute  the  power  of  sale,  and  thereby 
acquire  the  means  of  purchasing  English  estates  of  which  such  a 
settlement  might  have  been  made,  were  under  the  necessity  of  sab- 
mitting  to  the  law  of  Sicily,  and  that  by  doing  so,  they  secured  and 
effected  the  execution  of  so  much  of  the  trusts  of  the  testator's  will 
as  could,  by  the  law  of  Sicily,  be  carried  into  effect. 

Earl  Nelson,  being  one  of  the  trustees  of  the  will,  was  bound  to 
do  all  that  he  could  to  perform  the  trusts  according  to  the  testator's 
intention,  so  far  as  the  law  enabled  him  to  do,  and  he  or  his  estate 
would  have  been  justly  answerable  in  this  Court  for  any  wilful 
neglect  or  violation  of  his  duty,  but  the  will,  as  to  the  Bronte 
estate,  appears  to  me  to  have  been  executed,  so  far  as  it  could  be. 
I  think  that  the  omission  to  provide  for  the  contingent  failure  of  the 
male  issue  of  Earl  William  was  unavoidable,  and  that  the  subse- 
quent alteration  of  the  general  laws  of  Sicily  cannot  be  deemed  to 
have  revived  the  executory  nature  of  the  trusts. 

Earl  Nelson,  the  duly  nominated  successor  of  Lord  Nelson,  the 
grantee,  had  obtained  the  only  estate  which  the  law  of  Sicily  allowed 
him  to  have,  an  inalienable  estate  descendible  in  a  particular  manner. 
By  an  alteration  in  the  general  law  of  Sicily,  that  estate  was  after- 
wards enlarged,  and  Earl  Nelson  became  the  absolute  *owner  of  it, 
with  a  free  power  of  disposing  of  it  as  he  pleased. 

No  complaint  of  this  can,  I  think,  be  justly  made  by  descendibles. 
By  his  will,  the  Earl  gave  it  to  Lady  Bridport,  who  would  have 
taken  it  under  the  grant  and  the  investiture,  if  the  law  had  under- 
gone no  change  (after  the  investiture)  and,  consequently,  no  question 
arises  in  that  respect ;  but  I  apprehend,  that  she  could  not  have 
complained,  if  he  had  given  the  estate  to  any  stranger,  any  more 
than  a  remainder  man  under  an  English  or  Scotch  settlement  could 
complain  of,  or  claim  remedy  against,  the  effect  of  a  general  law, 
which  might  give  to  a  prior  tenant  in  tail,  a  greater  power  of 
alienation  than  he  before  possessed. 

And  regarding  Earl  Nelson  as  lawful  successor  in  possession  of 
the  estate,  with  all  the  legal  incidents  annexed  to  it  by  the  law  of 
Sicily,  I  am  of  opinion,  that  upon  the  alteration  of  the  law,  he  became 
entitled  to  the  same  property,  with  all  the  incidents  annexed  to  it 
by  the  new  law. 

Being  one  of  the  trustees  of  the  will,  he  was  bound  to  do  all  that 
he  could  to  perform  the  trusts,  according  to  the  expressed  intention 
of  the  testator,  and  was  answerable  in  this  Court,  for  any  neglect  of 
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hiB  duty.  But  whether  he  did  or  omitted  to  do  any  thing,  which, 
by  the  law  of  England  made  him  answerable  or  his  assets  liable  in 
this  Conrt,  under  the  law  of  election  or  otherwise,  is  a  question  not 
now  under  consideration,  and  having  regard  to  the  law  of  Sicily,  I 
am  of  opinion,  that,  according  to  the  evidence,  which  is,  onfor- 
tunately,  contradictory  in  many  important  points,  I  am,  on  the 
whole,  of  opinion — 

1.  That  the  Bronte  estate  could  not  be  conveyed  or  settled,  with 
a  snccession  conformable  with  the  limitations  intended  to  be  secured 
by  the  settlement  directed  by  the  will,  in  all  respects,  or  to  any 
extent  greater  than  was  provided  by  the  investiture. 

2.  That  the  trustees  named  in  the  will,  or  William,  Earl  Nelson, 
as  successor,  had,  at  the  time  of  Lord  Nelson's  death,  no  power  or 
authority  to  make  a  valid  sale  of  the  estate,  or  to  cause  investiture 
thereof  to  be  granted  to  a  nominee  of  their  own,  as  purchaser  or 
otherwise ;  and 

8.  That  the  alteration  made  in  the  law  of  Sicily  gave  the  absolute 
ownership  of  the  estate  to  William,  Earl  Nelson,  and  that  the  estate 
did  not  continue  to  be,  and  did  not  then  become,  subject  and 
liable  to  the  trusts  of  the  will,  so  far  as  they  regarded  the  Bronte 
estate. 

I  think  that  the  Master's  findings  on  the  several  matters  which 
are  the  subject  of  the  several  exceptions  now  under  consideration, 
viz.,  the  8th,  9th,  10th,  11th,  12th,  18th,  and  14th  are  substantially 
correct,  that  the  grounds  on  which  the  exceptions  are  supported,  are 
not  established  by  the  evidence,  and,  therefore,  that  the  exceptions 
must  be  overruled. 


Kabii 
Nklson 

V, 
LOBD 

Bbidpobt. 


[674] 


[The  bill  was  subsequently  dismissed  with  costs  by  the  Master 
OF  THE  Bolls,  as  shortly  reported  in  10  Beav.  805.] 


WINCKWOETH  v.  WINCKWOETH. 

(8  Beav.  576—578  ;'S.  C.  9  Jur.  793.) 

An  absolute  interest  cut  down  to  a  life  interest  for  a  limited  purpose,  Held 
to  remain  absolute  upon  failure  of  that  purpose. 

A  testator  bequeathed  his  residuary  estate,  in  terms,  which,  in  the  first 
instance,  gave  absolute  interests  to  his  children,  but  he  directed  that  half 
only  of  his  daughters'  shares  should  be  transferred  to  his  daughters  at 
twenty-one  or  marriage,  and  the  other  settled  on  them  for  life,  with 
remainder  to  their  children.    There  were  gifts  over  in  events  which  did  not 


1846. 
Juljf  24. 

BolU  OmrU 
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r. 
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[  •577  ] 


happen.  A  daughter  attained  twenty-one  and  died  without  having  been 
maiTied :  Held,  that,  as  to  her  moiety  directed  to  he  settled,  she  had  an 
absolute  interest  subject  to  the  rights  of  her  children,  and  there  being 
none,  her  representatives  were  entitled  to  that  moiety. 

By  his  will,  the  testator  gave  his  residuary  personal  estate  to  his 
executors  in  trust  for  all  his  children  living  at  his  death,  share  and 
share  alike,  the  shares  of  his  sons  to  be  transferred  or  assigned 
upon  their  attaining  twenty-one,  and  as  to  his  daughters*  shares,  he 
^directed  one  moiety  only  to  be  transferred  upon  their  attaining 
twenty-one  or  being  married,  and  that  the  other  moiety  should  be 
held  in  trust  for  the  separate  use  of  the  daughters  for  life,  and 
after  their  deaths,  upon  certain  trusts  for  the  benefit  of  their  children. 
He  then  declared  "  that  if  any  one  or  more  of  his  said  children 
should  die  before  attaining  the  age  of  twenty-one  years,  if  a  son  or 
sons,  without  leaving  lawful  issue  of  his  or  their  respective  body  or 
bodies,  or  being  a  daughter  or  daughters,  should  die  before  attain- 
ing that  age  or  being  married  (which  event  did  not  happen),  then 
he  gave  their  shares  over  to  the  survivors.    But  in  case  all  his 
children  who  should  be  living  at  his  decease  should  die  before 
attaining  the  age  of  twenty-one  years,  if  a  son  or  sons,  without 
leaving  lawful  issue  of  any  of  their  respective  bodies,  and  if  a 
daughter  or  daughters,  before  attaining  that  age  or  being  married, 
(which  event  did  not  happen),  then  he  gave  his  residuary  estate 
to  his  nephews  and  nieces  living  at  the  decease  of  the  survivor  of 
his  children." 

The  testator  died  in  1808,  leaving  six  children.  Henrietta,  one 
of  the  testator's  daughters,  attained  twenty-one,  and  died  unmarried 
in  1844. 

A  petition  having  been  presented  for  payment  of  her  share  to  her 
representative,  the  question  was,  who  became  entitled  to  the  moiety 
of  Henrietta's  share  directed  to  be  settled. 


Mr.  Kindersley  and  Mr.  Renshaw  in  support  of  the  petition : 

The  daughters  took  absolute  vested  interests  in  the  residue, 
subject  to  be  partially  divested,  as  to  a  moiety,  in  the  event  of 
[  *678  ]  there  being  children.  There  having  been  *no  children  of  Henrietta, 
the  event  intended  to  be  provided  for  by  the  testator  has  not 
happened,  and  the  moiety  belongs  absolutely  to  the  representa- 
tives of  Henrietta.  They  cited  Sturgess  v.  Pearson  {i),  Skey  v# 
Barnes  (2). 


(1)  20  B.  B.  316  (4  Madd.  411).  (2)  17  K.  B.  91  (3  Mer.  33d). 
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Mr.  Turner,  for  the  next  of  kin  of  the  testator,  contended,  that 
Henrietta  was  expressly  limited  to  a  life  interest  in  the  moiety  to 
be  settled,  and  that  on  her  death  unmarried,  sach  moiety  became 
undisposed  of  and  passed  to  the  next  of  kin  of  the  testator. 

The  Master  of  the  Bolls,  without  hearing  a  reply : 

The  testator,  in  the  first  instance,  gave  absolute  vested  interests 
in  the  entirety,  but  one  moiety  of  the  daughters'  shares  was  to  be 
so  settled  as  to  give  interests  to  the  children  of  each  daughter. 
There  having  been  no  children  of  Henrietta,  and  no  gift  over  in 
the  event  which  has  happened,  you  must  revert  to  the  prior  absolute 
gift ;  and  on  the  whole,  it  appears  that  in  the  event  which  happened, 
Henrietta  was  absolutely  entitled  to  that  moiety,  subject  to  the  gift 
in  remainder  to  her  children  which  failed,  and  therefore  the  moiety 
in  question  belongs  to  her  representatives. 


WiNCK* 
WOKTU 

r, 
WlNCK- 
WOBTH. 


RICKABE  V.   GARWOOD. 

(8  Beav.  579—580.) 

GKft  of  a  legacy  to  A.  for  life,  with  remainder  to  B.  for  life,  and  after 
the  death  of  the  Borviyor,  upon  trust  to  pay  it  **  to,  between  or  amongst  C, 
if  then  living,  but  if  then  dead,  to,  between  and  amongst  C.'s  children  and 
the  children  of  B.  then  living,  equally,  &c.'' :  Held,  that  C.  and  the 
children  of  B.  took  per  capita. 

Thb  testatrix  gave  two  sums  of  800L  and  4002.  stock  to  her 
executors,  in  trust  for  Elizabeth  Smith  for  life,  with  remainder  to 
Thomas  Bickabe  for  life,  and  after  the  death  of  the  survivor,  upon 
trust  to  pay  &c.  the  same  ''to,  between,  or  amongst  Esther  Pye,  the 
wife  of  Bichard,  if  she  should  be  then  living,  but  if  she  should  be 
then  dead,  to,  between,  and  amongst  the  children  of  the  said  Esther 
Pye  and  the  children  of  the  said  Thomas  Bickabe,  lawfully  to  be 
begotten,  who  should  be  then  living,  equally  to  be  divided  between 
or  among  them,  share  and  share  alike,  if  there  should  be  more  than 
one;  and  if  there  should  be  but  one  such  child,  the  whole  to  be  paid 
or  transferred  to  such  one  child." 

Esther  Pye  survived  the  tenants  for  life,  Elizabeth  Smith  and 
Thomas  Bickabe ;  Thomas  Bickabe  survived  Elizabeth  Smith,  and 
died,  leaving  five  children  him  surviving. 

A  petition  being  presented  for  payment  of  the  fund  out  of  Court, 
a  question  arose  as  to  the  interests  taken  by  Esther  Pye  and  the 
children  of  Thomas  Bickabe  under  the  above  bequest. 


1845. 
Jyly  26. 

Rolls  Omrt. 

Loid 

Lavodalb, 

M.R. 
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BlOKABE 
V, 

Gabwood. 


[•680] 


Mr.  Chaiidless,  for  the  children,  contended,  that  the  legacies 
being  given  ''to  between  and  amongst"  Esther  Fye  (she  being 
living  at  the  period  of  distribution)  and  the  children  of  Thomas 
Bickabe  ''equally/'  they  took  per  capita,  and  that  Esther  Pye 
was  therefore  ^entitled  to  one-sixth  only.  He  cited  Dawding  v. 
Smith  (i). 

Mr.  Temple,  contra,  for  Esther  Pye,  contended  *  *  *  that 
she  took  a  moiety  of  the  fund  ;  it  being  the  intention  of  the  testatrix 
to  divide  it  between  her  and  the  children  of  Thomas  Bickabe, 
the  latter,  as  between  themselves  alone,  and  not  as  between  them 
and  Esther  Pye,  to  take  share  and  share  alike.  He  cited  Brett  v. 
Horton{2). 


Mr,  Chandless,  in  reply. 

The  Masteb  of  the  Bolls  said,  he  could  not  construe  the  words 
as  contended  for  by  Mr.  Temple.  That  the  words  "to  between  and 
amongst"  which  were  repeated  a  second  time  in  this  bequest, 
implied  a  distribution,  and  that  such  distribution  was  to  be  made 
between  Mrs.  Pye  (if  living)  and  the  children  of  Thomas  Bickabe 
equally.  The  result  therefore  was,  that  they  took  per  capita,  and 
Mrs.  Pye  was  entitled  to  one-sixth  only. 


1845. 
June  2b. 

BolU  QmH, 

Lord 

Langdale, 

M.B. 
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BAINBRIGGE  v.  BLAIR  (8). 

(8  Beav.  588—598;  S.  C.  9  Jur.  765.) 

A  trustee  acting  as  solicitor  in  the  trust  matters,  is  merely  entitled  to 
costs  out  of  pocket.  The  rule  is  not  inflexible,  and  compensation  may, 
in  special  cases,  be  made  him,  under  the  authority  of  the  Court,  by  a 
fixed  allowance,  but  not  by  allowing  him  to  make  the  usual  professional 
charges. 

The  testator,  by  his  will,  appointed  Mr.  Blair  (his  confidential 
attorney  and  solicitor)  and  two  other  persons,  trustees  and  execu- 
tors, and  he  gave  to  Mr.  Blair  2001.  '^  as  a  compensation  for  his 
trouble  in  acting  as  one  of  the  executors  of  his  will."  The  testator 
devised  real  and  personal  estate  to  his  trustees  upon  certain  trusts. 


(1)  52  B.  R.  215  (3  Beav.  541). 

(2)  54  B.  B.  64  (4  Beav.  239). 

(3)  In  re  Freeman's  Settlement  Trusts 
(1887)  37  Oh.  D.  148,  57  L.  J.  Ch.  160. 
An  important  exception  to  the  general 
rule  in  Bainbrigye  v.  Blair  was  estab- 


lished in  Cradock  v.  Piper  (1850)  1 
Mac.  &  G.  664,  19  L.  J.  Ch.  107, 
where  profit  costs  of  actual  litigation 
were  aUowed  to  a  solicitor-trustee 
representing  his  co-trustees :  see  In  re 
Barber  (1886)  34  Ch.  D.  77.— O.  A.  S. 
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The  will  contained  a  clause  empowering  the  trustees  to  retain  Bainbriqob 

«&c.  out  of  the  trust  monies,  ''  all  such  full  losses,  costs,  charges,       blair. 

damages,  and  expenses,  as  he  or  they,  respectively,  should  or  might 

bear,  pay,  suffer,  sustain,  expend,  or  be  put  unto,  for,  or  by  reason,  or 

means,  or  on  account  of  the  management  or  execution  of  any  of  the 

trusts  thereby  in  him  or  them  reposed,  or  in  consequence  thereof." 

The  testator  died  in  June,  1818,  and  his  will  was  proved  by  his 

three  executors.    After  the  testator's  death,  considerable  litigation 

occurred  as  to  his  affairs  and  estate.    In  this,  Mr.  Blair  acted  as 

attorney  and  solicitor  for  the  trustees,  and  for  a  cestui  que  trust 

under  the  will.    There  were  three  suits  arising  out  of  transactions 

in  which  the  testator  was  engaged  in  his  lifetime;  one,  a  foreclosure 

suit,  instituted  by  the  testator,  which  was  revived  after  his  death, 

and  a  foreclosure  obtained,  and  in  which  proceeding  the  costs  of 

all  parties  were,  as  usual,  added  as  against  the  mortgagor.    Besides 

these,  there  were  a  succession  of  suits  to  impeach  the  testator's 

will,  which  were  defeated,  a  suit  to  perpetuate  testimony,  actions 

of  ejectment,  and  a  suit  to  ^establish  the  will  and  carry  the  trusts      [  *&89  ] 

into  execution.     Blair  acted  professionally  in  these  and  also  in  the 

sale  of  part  of  the  estate,  and  in  obtaining  a  transfer  of  a  mortgage 

affecting  part  of  the  testator's  estate. 

By  the  decree  in  the  administration  suit,  made  in  1885,  the  will 
was  established,  and  accounts  were  directed  against  the  trustees, 
and  the  Master  was  directed,  in  taking  the  accounts,  to  make  to  the 
trustees  "  all  just  allowances."  The  costs  incurred  by  Blair  in  his 
character  of  solicitor  to  the  trustees  and  executors,  (stated  to  amount 
to  upwards  of  5,000L,)  were  carried  in  and  claimed ;  but  the  taxing 
Master  declined,  without  the  special  direction  of  the  Court,  to  allow 
Blair  any  costs  beyond  money  out  of  pocket. 

The  assignees  of  Blair,  who  had  become  bankrupt,  thereupon 
presented  a  petition,  supported  by  affidavit,  stating : 

That  Blair  "  was,  for  many  years  previous,  and  up  to  the  time  of 
the  testator's  death,  and  had  been  for  a  great  number  of  years,  on 
terms  of  great  intimacy  and  personal  friendship  with  him,  and  was 
better  acquainted  with  his  conduct,  habits,  and  manners  (which  were 
eccentric  in  some  respects,  though  perfectly  sane),  than  any  other 
person,  and  better  qualified,  from  such  knowledge,  to  defend  the 
suit,  and  support,  as  solicitor  of  the  parties  interested,  the  testator's 
will ;  and  from  the  hazardous  nature  of  the  case,  another  solicitor 
could  not  have  been  found  to  carry  on  those  suits.  That  Blair 
carried  on  the  same  with  his  own  money,  and  if  the  will  had  been 
B.B. — ^VOL.  Lxvm.  14 
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batnbrigoe    set  aside,  Blair  would  have  lost  every  shilling,  which  was  necessarily 
Blaib.       incurred  in  the  litigation  mentioned  in  the  petition." 
[  690  ]  That  the  costs,  charges,  and  expenses  so  incurred  by  Blair,  in  his 

character  of  solicitor  to  the  trustees  and  executors,  were  expended 
for  the  benefit  of  the  testator's  estate,  which  had  derived  consider- 
able advantage  therefrom,  and  were  necessarily  incurred  in  carrying 
the  trusts  of  the  said  will  into  execution,  and  would  have  been 
incurred  to  a  much  greater  extent,  if  the  trustees  and  executors 
had  employed  any  other  solicitor  to  act  therein,  other  than  Blair. 
That  from  the  peculiar  nature  and  character  of  the  trusts  of  the  will 
and  codicils,  there  was  not  any  solicitor  who  would  have  undertaken 
to  conduct  the  several  suits,  and  to  incur  the  other  costs,  without  a 
personal  guarantee  for  his  costs ;  and  there  was  not  any  person, 
save  Blair,  willing  and  able  to  give  such  guarantee,  and  the  cestoi 
que  trusts  were  infants  or  persons  of  no  fortune  or  substance. 

It  also  stated,  "  that  Blair  had  paid,  laid  out,  and  expended, 
divers  large  sums  of  his  own  monies,  in  the  payment  of  salaries 
to  assistants,  clerks,  and  others,  who  had  been  employed,  daring 
very  considerable  portions  of  their  times,  in  the  management  of 
the  affairs  of  the  testator,  and  respecting  the  execution  of  the 
trusts  of  his  said  will." 

The  petition  prayed  a  reference  to  the  Master,  to  enquire  as  to 
the  propriety  and  necessity  of  the  suits  and  proceedings;  an 
enquiry  as  to  the  costs  incurred,  and  whether  the  testator's 
estate  received  any  and  what  benefit  or  advantage  therefrom, 
and  whether  the  estates  would  have  been  preserved  for  the  cestui 
que  trusts,  if  Blair  had  not  acted  in  his  character  of  solicitor  ;  and, 
if  the  Master  found  in  the  affirmative,  then  that  the  costs,  charges, 
and  expenses  of  Blair  might  be  taxed  and  allowed. 

L  691  ]  Mr.  Turner  and  Mr.  Wright  in  support  of  the  petition  : 

The  first  question  is,  whether  there  is  any  such  rule  that  a 
trustee,  properly  devoting  his  time  and  professional  services  in 
suits  respecting  the  trust  estate,  is  bound  to  do  so  gratuitously. 
It  is  true  that  in  Moore  v.  Frowd  (i),  decided  on  the  authority  of 
New  V.  Jones  (2),  such  was  considered  to  be  the  rule;  but  Lord 
Manners  and  Lord  Eldon,  in  a  previous  case,  appear  to  have  enter- 
tained a  different  opinion.  The  very  point  arose  in  Carmichael  v. 
Wilson  (Ji),  and  Lord  Manners  said,  "  I  have  consulted  with  Lord 

(1)  45  B.  E.  205  (3  My.  &  Cr.  45).  (3)  2  MoUoy.  537. 

(2)  9  Jarman  Byth.  338. 
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Eldon  on  the  subject,  and  he  agrees  with  me,  that  where  an  attorney  Baikbrigob 
is  an  executor,  and  carries  on  or  defends  suits  relating  to  the  assets,       blaib. 
he  is  to  be  strictly  watched,  but  if  he  acts  fairly  in  them,  he  is  to  be 
paid  like  any  other  attorney." 

Secondly,  if  such  be  the  general  rule,  is  it  so  inflexible  as  to 

admit  of  no  exception  ?    That  is  not  so,  for  in  Marsludl  v.  HoUo- 

ira^(i),  the  Court  sanctioned    a    prospective    and    retrospective 

allowance  to  a  trustee  for  his  trouble,  and   that   in   a  case  in 

which,  like  the  present,  the  trustee  had  a  legacy  of  2001,  given  him. 

Thirdly,   in  this  case  there  are  special  circumstances,   which 

take  it  out  of  the  general  rule,  or  at  least  warrant  an  enquiry  before 

the  Master.     Mr.  Blair  was  the  only  person  cognizant  of  the  affairs 

of  the  testator,  who  was  a  man  of  very  eccentric  habits,  and  he  was 

the  only  individual  qualified  to  defend  the  estate,  in  the  course  of 

the  expensive  litigation  to  which,  after  the  death  of  the  testator,  it 

became  subject.     In  all  the  different  proceedings  Mr.  Blair  was 

Buccessful,  and  by  his  professional  ^exertions  and  at  his  personal      [  *592  ] 

risk,  the  estate  has  been  preserved  for  the  cestui  que  trusts.    It  is 

but  reasonable  that  some  compensation  should  be  made  for  the  loss 

of  time  and  labour  of  himself  and  clerks.     With  regard  to  the 

foreclosure  suit,  his  costs,  as  between  party  and  party,  have  been 

added  to  the  debt,  and  thus  the  testator's  estate  has  received  the 

benefit  of  them  :  surely  this  amount  ought  to  be  repaid  to  Mr.  Blair, 

and  at  all  events  an  enquiry  ought  to  be  directed. 

Mr.  Kindersley  and  Mr,  W.  T.  S,  Daniel^  contra^  did  not  object 
to  the  form  of  this  proceeding,  but  argued.  First,  that  there  could 
not  now  be  any  serious  doubt  as  to  the  existence  of  the  rule  in 
question,  for  it  had  been  so  expressly  decided  by  Lord  Lyndhubst 
in  New  v.  Jones,  and  afterwards  by  Lord  Cottenham  in  Moore  v. 
Frowd,  and  those  decisions  had  since  been  followed  in  Fraser  v. 
Palmer  (2),  and  in  CoUins  v.  Carey  (s).  Secondly,  that  the  case  of 
UarzhalU  v.  HoUoway  was  totally  inapplicable,  for  there,  the  trustee 
''declined  to  prove  the  will  or  act  as  trustee  (4),  and  being  the 
person  best  acquainted  with  the  testator's  affairs,  had  been 
employed  by  the  other  trustees  as  their  agent."  Thirdly,  that 
there  were  no  circumstances  to  justify  an  enquiry.  The  trustee 
had  a  legacy  given  to  him,  expressly  as  a  compensation  for  his 
trouble  in  acting  as  one  of  the  executors.    He  had  proved  the  will, 

(1)  2  Swanst.  at  p.  453.  (3)  50  R.  E.  124  (2  Beav.  128). 

(2)  64  B.  E.  507  (4  Y.  &  C.  Ex.  Eq.  (4)  19  E.  E.  97  (2  Swanst.  435). 
515). 
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Baimbbigok   received  his  legacy,  and  had  acted  professionally  in  the  trust  litiga- 

Blaib.       tion,  without  any  application  to  the  Court ;  and  having  raised  no 

such  claim  in  the  suit,  he  had  been  party  to  a  decree  giving  him 

*'  just  allowances  "  only.    That  as  to  the  mortgage  costs,  it  did  not 

appear  that  the  foreclosed  estate  was  worth  even  the  mortgage  money. 

[  593  ]  Mr.  Turner,  in  reply. 

The  Master  of  the  Bolls: 

Under  the  decree  directing  the  Master  to  make  to  him  **  all  jast 
allowances,"  Mr.  Blair  claimed  the  amount  of  his  several  bills  of 
costs  in  relation  to  the  several  suits,  actions  at  law,  and  other 
matters,  in  which  he  had  been  engaged,  and  acted  as  the  solicitor 
for  the  trustees,  he  himself  being  one. 

The  taxing  Master  was  of  opinion,  that  Mr.  Blair  was  merely 
entitled  to  the  monies  disbursed  by  him  in  carrying  on  that 
business;  that  Mr.  Blair,  being,  at  the  same  time,  the  solicitor 
and  trustee,  and  thus  occupying  the  double  character  of  the  person 
employing,  and  the  person  employed,  was  not  entitled  to  have  any 
remuneration  for  his  services,  and,  in  the  absence  of  any  special 
order  to  the  contrary,  must  stand  in  the  situation  of  all  persons 
who  act  as  trustees,  and  perform  the  duties  of  his  trust  gratuitously. 
The  taxing  Master  having  communicated  this  opinion,  the  parties 
have,  by  agreement,  come  to  the  Court  upon  petition. 

It  has  been  urged,  in  the  first  place,  by  one  of  the  petitioner's 
counsel,  that  I  ought  not  to  consider  this  to  be  a  general  rule.  How 
can  I  do  otherwise  ?  It  was  distinctly  declared  to  be  the  rule  by 
Lord  Lyndhurst  in  the  case  of  Netv  v.  Jones,  for  reasons  distinctly 
stated  by  him,  and  which,  I  believe,  have  never  since  been  seriously 
doubted.  Next,  the  same  point  came  before  Lord  Cottenham,  in 
[  *594  ]  the  case  of  Moore  v.  Frowd,  and,  after  a  *long  argument  and  careful 
consideration  by  him,  he  declared,  with  equal  precision  and  force, 
that  such  was  the  general  rule.  The  same  point  was  afterwards 
brought  before  Mr.  Baron  Alderson,  sitting  in  the  Court  of  Exchequer 
in  Equity,  and  he  came  to  a  similar  conclusion  for  reasons  equally 
cogent.  After  these  three  solemn  and  distinct  decisions,  it  is  too 
much  to  suppose  that  I  am  able  to  treat  them  as  of  no  authority 
whatever,  and  adopt  a  dissimilar  opinion. 

There  seems  to  have  been  a  case  decided  in  Ireland  prior  in  date 
to  any  of  the  three  I  have  mentioned.  It  is  stated,  that  Lord 
Manners  communicated  with  Lord  Eldon  on    the   point,  and 
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afterwards  stated  Lord  Eldon's  opinion  to  be  directly  contrary  to  rainbrioob 
these  three  decisions.  There  must,  I  think,  be  somq  error  in  the  blI'ir. 
report,  as  I  have  often  heard  Lord  Eldon  say  the  contrary  of  that 
which  is  imputed  to  him.  I  cannot  consider  the  case  as  an 
authority;  but  even  if  it  were,  there  are  the  three  subsequent 
decisions,  which  I  consider  have  settled  the  rule  of  the  Court, 
and  to  be  binding  upon  me.     I  have  no  authority  to  alter  it. 

Considering  the  rule  to  be  perfectly  established,  it  is,  however, 
said,  that  it  ought  not  to  be  acted  on  upon  the  present  occasion, 
and  it  is  asked  whether  this  rule  admits  of  no  exception  whatever? 
1  do  not  think  so,  because  in  the  administration  of  trusts,  this 
Court  will  take  care  to  promote,  to  the  utmost  extent  of  its  juris- 
diction, that  which  appears  to  be  most  for  the  benefit  of  the  trust, 
and  will  take  into  consideration  every  circumstance  tending  in  any 
way  to  promote  that  benefit.    It  will  even  deviate  from  its  own 
general  rules,  if  it  finds  circumstances  warranting  that  deviation 
and  that  it  may  be  safely  allowed  without  breaking  *down  the       [  *596  ] 
authority  of  the  general  rule.    But  after  all  the  industry  has  been 
bestowed  on  this  case,  no  case  or  dictum  has  been  produced,  in 
which  the  Court  has,  in  such  a  case,  allowed  a  solicitor  to  make 
his  professional  charges,  as  for  professional  business  done  by  him 
for  the  trust.     If  such  a  case  exist,  it  has  certainly  escaped  my 
observation.    In  Marshall  v.  HoUoway,  the  trustee  and  solicitor  was 
not  allowed  to  charge  his  bills  of  costs,  or  to  charge  for  each 
particular  item  of  business  done,  but  an  enquiry  was  directed, 
whether  it  would  be  proper,  under  the  peculiar  circumstances  of 
that  case,  to  give  him  some  remuneration  or  compensation  for  his 
loss  of  time  and  trouble.    I  may,  therefore,  safely  say,  that  this 
Court  would  not,  even  in  a  case  where  it  thought  a  deviation  from 
the  general  rule  advisable  and  proper,  make  that  deviation  in  the 
way  here  proposed,  namely,  by  allowing  a  gentleman,  acting  as 
solicitor  for  himself  as  trustee,  to  make  the  usual  professional 
charges  against  the  trust  fund.    To  do  so,  would  be  to  place  a  party 
having  a  duty  conflicting  with  his  interest,  in  the  position  of  having 
to  make  out  his  own  bill  against  himself,  leaving  any  error  which 
might  occur  to  be  settled  and  set  right  at  some  future  occasion. 

I  do  not  feel  satisfied  that  the  petition  asks  for  the  allowance  of 
an  annual  sum ;  but,  even  assuming  that  it  did  so  distinctly,  what 
is  there  in  the  case  to  induce  me  to  make  an  order  for  an  enquiry 
on  the  subject.  It  is  said,  that  I  ought  now  to  direct  an  enquiry, 
whether  the  services  of  this  gentleman  have  been  beneficial.    He 
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Bainbbioob  was  both  solicitor  and  trustee;  his  accounts  as  trustee  have  not 
blaib.  yet  been  passed :  on  one  side  it  is  said  that  he  is  indebted  to  the 
trust,  on  the  other,  that  he  is  out  of  pocket :  I  cannot  give  credit  to 
[  *696  ]  the  assertion  on  ^either  side ;  I  must  take  it  to  be  a  matter  of 
doubt.  It,  however,  seems  extraordinary  to  me,  the  decree  being 
made  in  1885,  that  now,  in  1845,  it  is  not  ascertained  on  which 
side  the  balance  of  the  trust  account  is.  It  is  desired  that  I  should 
assume,  from  the  nature  of  these  matters,  namely,  the  impeach- 
ment and  the  establishment  of  the  will  &c.,  that,  if  not  clearly 
beneficial  to  the  persons  interested  under  the  will,  yet  there  is  at 
least  such  a  prima  facie  case,  as  to  entitle  the  petitioners  to  an 
enquiry,  in  order  to  make  out  that  all  this  was  beneficial. 
But  assuming  that  all  that  was  done  here  was  highly  beneficial, 
and  that  a  great  benefit  was  acquired  to  the  estate  by  the 
exertion  of  the  trustee,  was  he  not  bound  to  do  his  utmost  for 
the  benefit  of  his  trust?  In  every  case  a  trustee  might  say,  I 
have  had  a  great  deal  of  trouble  in  these  matters,  and  have 
spent  a  considerable  portion  of  my  time  about  them :  pay  me  for 
my  time  and  trouble  !  Is  that  the  rule  ?  I  am  not  aware  of  the 
existence  of  any  such  rule,  nor  has  any  authority  been  produced, 
which  tends  in  the  least  to  show,  that  this  is  the  way  in  which 
trustees,  who  have  strictly  performed  their  duty  and  thereby  pro- 
cured a  benefit  to  the  estate,  are  to  be  dealt  with.  It  is  very 
different  from  the  case,  where  a  trust  being  in  the  course  of  execu- 
tion, and  many  things  remaining  to  be  done,  which  can  be  done 
beneficially  only  by  a  particular  trustee,  who  cannot,  from  his 
situation,  do  it  without  grievous  personal  loss,  and  that  party 
comes  to  the  Court,  and  states,  that  he  is  in  a  situation  and  is 
willing  to  do  these  things,  but  that  he  cannot,  consistently  with 
his  own  interest,  proceed  with  such  duties,  and  gratuitously  devote 
his  time  for  the  benefit  of  the  trust.  In  such  a  case,  it  is  competent 
for  the  Court,  considering  what  is  beneficial  to  the  cestuis  que 
trust,  and  is  calculated  to  promote  their  interest,  to  take  the  matter 
[  *597  ]  into  consideration,  *and  to  give  proper  remuneration  to  that  person 
who  alone,  by  his  own  exertion,  can  produce  that  benefit. 

There  are  various  ways  in  which  provision  might  be  made  for 
such  a  case  ;  thus,  a  person  appointed  trustee  with  his  own  consent, 
might  say  to  the  testator,  ''  there  will  be  a  great  deal  of  law  business 
in  this  matter,  is  it  reasonable  that  I  should  do  it  for  nothing  ?  If 
you  so  intend,  do  not  appoint  me  trustee."  A  testator,  though 
knowing  that  if  his  trustee  acted  as  solicitor,  and  were  allowed  to 
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make  his  professional  charges,  he  would  be  enabled  to  make  business  Bainbriqos 
for  himself,  might,  nevertheless,  insert  an  authority  in  the  will       blaib. 
permitting  it,  and  this  is  not  unfrequently  done ;  there  would  then 
be  no  question  about  the  matter.     But  here,  Mr.  Blair,  instead  of 
guarding  himself  in  that  way,  took  the  legacy  of  2002*,  expressly  as 
a  compensation  for  his  trouble. 

There  is  another  way  in  which  this  matter  might  have  been 
brought  forward.    After  the  litigation  and  difficulty  arose,  Mr.  Blair 
might  have  applied  to  the  Court,  stating  the  circumstances  of  the 
snit,  and  how  important  it  was  that  the  legal  business  of  this  trust 
should  be  carried  on  by  him,  that  it  would  be  a  loss  to  him  to  carry 
it  on  without  remuneration,  and  asking  the  Court  permission  to  do 
it.     He  did  not  so  act;  he  put  in  his  answer  to  the  bill,  without 
claiming  any  thing  in  respect  of  these  matters ;  the  cause  comes  to 
a  hearing ;  ''  all  just  allowances  "  are  directed  to  be  made  to  him, 
but  this  point  was  not  even  mentioned.    If  Mr.  Blair  had  stated 
the  matter  in  his  answer  or  had  presented  a  petition,  to  come  on 
at  the  hearing,  to  obtain  any  allowances  of  this  sort,  the  circum- 
stances would  then  have  been  taken  into  consideration,  and  such 
directions  given  by  the  Court  as  the  circumstances  rendered  proper ; 
*bnt  here,  nothing  of  the  sort  was  done,  and  the  decree  directed  the       [  *598  ] 
accounts  to  be  taken  and  just  allowances  to  be  made.  .  Under  these 
circumstances,  I  do  not  think  there  is  any  authority  for  me  to  make 
an  order  on  any  part  of  this  petition,  and  I  must  dismiss  it  with  costs. 
It  is  certainly  presented  contrary  to  the  ordinary  rule  of  this 
Court ;  and  if  it  had  succeeded,  it  could  only  have  been  an  indul- 
gence, in  allowing  the  petitioners  something  which  they  ought  to 
have  secured  to  themselves,  if  they  were  entitled  to  it,  by  raising 
the  points  at  a  proper  period. 


SIVELL  V.  ABKAHAM  (1). 

(8  Beav.  698—601.) 

Where  the  demand  of  the  plaintiff  is  submitted  to,  and  the  only  question 
between  the  parties  is  the  costs  of  the  suit,  the  cause  ought  not  to  be 
proceeded  in,  but  an  application  ought  to  be  made  to  the  Court  to  prevent 
the  expense  of  further  proceeding. 

This  was  a  bill  for  specific  performance,  instituted  by  the 
purchaser,  who  had  paid  his  purchase-money  and  been  let  into 
possession ;  there  was  also  a  cross  bill  of  discovery. 

(I)  In  re  Darinall  [1895]  1  Ch.  474,  64  L.  J.  Ch.  341. 
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Si  YELL  The  simple  object  of  this  suit  was  to  compel  the  vendor  to  obtain 

Abbaham.  the  concurrence  of  the  heir-at-law  of  the  testator  in  the  conveyance. 
The  bill  was  filed  on  the  11th  of  October,  1841,  and,  in  March 
1844,  the  defendant  prevailed  on  the  heir  to  execute  the  conveyanee. 
The  evidence  in  the  cause  was  afterwards  taken,  and  subsequently, 
in  June,  the  defendant  first  gave  notice  to  the  plaintiff  that  the 
deed  had  been  executed,  and  proposed  that  the  bill  might  be  dis- 
missed without  costs.  The  plaintiff  refused  to  accede  to  these 
proposals,  passed  publication  and  now  brought  on  the  cause  for 
hearing. 

[599]  Mr.    Kindersley,  Mr.    Wood,  and    Mr.    Whitbread,   for    the 

plaintiff,  stated  that  all  the  requisitions  of  the  plaintiff  having 
been  satisfied,  the  only  question  was  as  to  the  costs  of  the  suit. 

Thb  Master  of  thb  Bolls: 

Where  every  thing  had  been  submitted  to,  surely  the  plaintiff 
ought  not  to  have  gone  on  incurring  further  expenses ;  he  ought 
to  have  applied  to  the  Court  as  to  the  costs. 

Mr,  Kindersley  : 

It  would  have  been  a  very  hazardous  experiment,  there  is  no 
precedent  for  such  an  application ;  besides  this,  in  the  situation  of 
the  cause,  it  was  a  much  cheaper  proceeding  to  set  down  the  cause 
than  to  apply  on  affidavit  and  counter-affidavit. 

The  Masteb  of  the  Bolls: 

It  is  perfectly  well  established,  that  where  a  defendant  submits 
to  the  whole  demand  of  the  plaintiff,  and  to  pay  the  costs,  he  has 
a  right,  at  once,  to  stop  all  further  proceedings.  When  the  whole 
demand  of  the  plaintiff  has  been  fully  satisfied,  and  no  question 
remains  but  that  of  the  costs,  the  Court  would  not  permit  the 
plaintiff  to  go  on  incurring  useless  expense.  Such  a  proceeding 
seems  so  wrong,  that  I  cannot  have  the  least  doubt  that  the  Court 
would  interfere,  if  an  application  had  been  made. 

Mr.  Turner  and  Mr.  Kinglake,  for  the  defendant,  cited 
authorities  to  show  that  the  concurrence  of  the  heir  was 
unnecessary. 

ApHi  12.     The  Master  of  the  Bolls: 
[  600  ]  This  case  has  been  brought  on  under  circumstances  new  to  me. 
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It  is  a  case  in  which  the  demand  of  the  plaintiff  has  been  satisfied       sivell 
&o  long  ago  as  March,  1844,  and  now  the  case  is  brought  on  to    Abraham. 
be  heard,  on  the  sole  question  as  to  who  is  to  bear  the  costs  of 
the  suit. 

In  March,  1844,  the  defendant,  from  motives  which  cannot  fail 
to  meet  with  the  approbation  of  the  Court,  procured  the  execution 
of  the  deed  by  the  heir-at-law.  Though  he  did  not  think  the 
plaintiff  strictly  entitled  to  it,  he  considered  it  proper,  on  his  part, 
to  procure  for  the  plaintiff  the  execution  of  the  conveyance  by  the 
heir-at-law. 

The  whole  cause  of  litigation  having  been  thus  removed,  and 
the  only  question  in  the  cause  withdrawn,  the  Court  has  no  oppor- 
tunity of  considering  the  question  in  dispute  between  the  parties. 
The  defendant  having  effected  this,  gave  a  notice  to  the  plaintiff, 
which  was  substantially  a  correct  notice  to  give.  He  says  I  have 
done  this  ;  I  do  not  admit  you  are  entitled  to  require  it,  and  there- 
fore do  not  admit  I  am  bound  to  pay  the  costs  of  the  suit ;  but  I  am 
willing  to  put  an  end  to  it  without  costs. 

The  plaintiff  having  received  this  notice,  gave  notice,  that  if  the 
defendant  did  not  consent  to  pay  the  costs,  he  must  proceed  in  the 
suit.  I  think  the  last  part  erroneous,  considering  that  the  demand 
of  the  plaintiff  had  been  satisfied,  and  that  the  only  question 
remaining  was,  who  was  to  pay  the  costs.  It  would  have  been 
more  satisfactory  and  proper  for  the  plaintiff  to  have  made  an 
application  to  the  Court  respecting  the  costs. 

It  is  true,  that  if  there  had  been  no  evidence  taken,  it  would  [  60i  ] 
have  been  necessary  to  produce  affidavits  on  such  an  application ; 
bat  here  there  was  the  answer  of  the  defendant,  which  might  be 
read  on  the  mere  question  of  costs,  and  there  was  also  the  evidence 
in  the  cause  then  actually  taken.  An  application  might  have  been 
made  to  the  Court ;  and  every  thing  now  before  it  might  have  been 
then  brought  under  its  consideration.  I  am  of  opinion  that  I  ought 
not  to  allow  any  costs  subsequent  to  the  notice  given  by  the  defen- 
dant. The  only  question  is,  as  to  the  previous  costs.  Considering 
the  nature  of  the  case,  and  the  situation  of  the  parties,  and  all  that 
has  taken  place,  it  appears  to  me  that  the  defendant  ought  to  pay 
the  costs  of  the  suit  up  to  the  time  when  he  gave  the  notice. 

I  am  even  reluctant  to  charge  the  defendant  with  any  costs,  as  I 
entirely  approve  of  his  conduct  in  obtaining  the  execution  of  the  deed 
and  in  giving  the  notice. 
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[  •603  ] 


OTTLEY  V.   GILBY. 

(8  Beav.  602—605 ;  14  L.  J.  Ch.  177.) 

A  legatee  has  a  clear  right  to  have  a  satisfactory  explanation  of  the  state 
of  the  testator's  assets,  and  an  inspection  of  the  accounts,  but  he  is  not 
entitled  to  a  copy  thereof,  at  the  expense  of  the  estate. 

An  estate  was  represented  to  a  legatee  by  the  personal  representatiTes  as 
barely  sufficient  to  pay  the  debts,  but  the  accounts  were  not  shown.  A 
bill  was  filed,  and  afterwards  an  offer  was  made  to  produce  the  accounts, 
which  was  declined.  Ultimately,  a  small  surplus  was  ascertained  to  exist, 
and  to  be  due  from  the  representatives,  but  it  was  totally  insufficient 
to  pay  the  legacies,  which  were  of  a  very  considerable  amount.  The 
CouBT  disapproved  of  the  litigation,  and  gave  the  plaintiff  no  costs ;  but 
directed  the  representatives  to  retain  their  balance  in  discharge  of  their 
costs. 

Duty  of  solicitors  to  check  useless  litigation. 

The  testator,  by  his  will,  gave  to  the  plaintiff  a  legacy  of  1,000/. 
to  be  paid  on  his  attaining  twenty-one. 

The  testator  died  in  1828,  and  his  will  was  proved  by  his 
executors  Tatton  and  Lockwood.  Tatton  died;  Lockwood  sorvived 
and  died  in  1827.  The  defendants  Gilby  and  Shepherd  were  his 
executors. 

In  1885,  the  plaintiff,  having  attained  twenty-one,  applied  to  Gilby 
and  Shepherd  for  his  legacy,  and  he  was  informed  by  their  solicitors, 
that  the  assets  were  barely  sufficient  to  pay  the  testator's  debts, 
''  and  consequently,  the  legacy  bequeathed  by  his  will  to  the  plain- 
tiff would  not  be  paid."  Some  further  correspondence  took  place, 
and  on  the  29th  of  December,  1887,  the  plaintiff's  solicitors  wrote 
to  the  defendant's  solicitors,  stating,  that,  unless  they  received, 
within  a  fortnight,  such  an  account  as  a  legatee  in  the  situation  of 
the  plaintiff  had  a  right  to  require,  they  would  place  a  bill  on  the 
file.  A  reply,  but  no  account,  was  sent,  and  this  bill  was  filed  in 
December,  1888,  against  Gilby  and  Shepherd  for  an  account  and 
administration  of  the  estate. 

Their  answer  showed  that  the  estate  had  been  exhausted  in 
payment  of  the  debts,  and  the  defendants  stated  their  belief,  that 
2042.  was  due  from  the  testator's  ^estate  to  his  executors;  that 
they  could  not  have  furnished  accounts  without  incurring  great 
expense,  which,  they  submitted,  they  were  not  bound  to  incur; 
and  that,  after  the  institution  of  the  suit,  they  offered  to  produce, 
for  the  plaintiff's  solicitors'  inspection,  the  accounts  and  evidences, 
but  that  the  offer  was  rejected,  unless  accompanied  with  an  under- 
taking to  pay  the  plaintiff's  costs. 

At  the  first  hearing,  it  was  objected  that  the  representatives  of 
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Tattoo  were  necessary  parties.    They  were  accordingly  made  parties,      ottlkt 
and  a  decree  was  made  for  taking  the  usual  accounts.  Oilbt. 

On  taking  the  accounts  in  the  Master's  office,  it  appeared  that 

the    receipts  of  Lockwood  exceeded  118,000Z. ;   but  two  items  of 

charge  having  been  disallowed,  a  balance  of  178Z.  was  found  due 

from  Lockwood ;  on  the  other  hand,  a  sum  of  88Z.  was  found  due 

to  his  executors,  who  admitted  assets,  and  this  sum  being  set  off, 

951.  was,  on  the  whole,  found  due  from  Gilby  and  Shepherd,  but 

nothing  appeared  due  from  the  representatives  of  Tatton.    This 

balance  of  95L  formed  the  whole  assets,  and  the  legacies,  amounting 

to  13,000L,  remained  unpaid. 

The  case  came  on  for  further  directions,  and  the  only  question 
was,  who  ought  to  bear  the  costs  of  the  suit. 

Mr.  Uoydy  for  the  plaintiff,  contended,  that  the  suit  having 
been  rendered  necessary  by  the  neglect  and  refusal  of  Gilby  and 
Shepherd  to  furnish  accounts,  when  it  appeared  that  they  had  a 
balance  in  hand.  That  as  the  representations  respecting  the 
accounts  had  been  disproved  in  the  Master's  office,  they  ought  to 
pay  the  ♦costs.    ♦    *    *  [  •60i  ] 

As  to  the  costs  of  the  representatives  of  Tatton,  he  argued,  that, 
as  the  co-defendants  had,  unnecessarily,  insisted  on  their  being 
made  parties  (nothing  being  due  from  them),  the  plaintiff  ought  to 
pay  those  costs  in  the  first  instance,  and  have  them  over  as  against 
Gilby  and  Shepherd. 

Mr.  Kindersley  and  Mr.  Colvile,  contra,  for  Gilby  and  Shep- 
herd.   *    *    ♦ 

Mr.  Teed,  for  the  representatives  of  Tatton. 

Thb  Masteb  of  thb  Bolls: 

I  regret  to  have  a  case  of  such  wanton,  unnecessary,  and  improper 
litigation  brought  before  me. 

The  first  answer  to  the  plaintiff's  application  was  not  a  proper 
one,  for  a  legatee  has  a  clear  right  to  have  a  satisfactory  explana- 
tion of  the  state  of  the  testator's  assets,  and  an  inspection  of  the 
accounts,  but  he  had  no  right  to  require  a  copy  of  the  accounts  at 
the  expense  of  the  estate.  Here  no  inspection  was  offered  before 
the  institution  of  the  suit,  but  it  was  proposed  afterwards.  I  think 
that  the  refusal  of  the  plaintiff's  solicitors  to  inspect  them  unless 
their  costs  were  paid,  was  wrong,  as  such  an  examination  could  not 
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have  prejadiced  the  plaintiff's  claim,  and  the  information  fomiBbed  | 
by  the  accounts,  to  which  they  volontarily  shut  their  eyes,  might 
have  prevented  farther  litigation. 

The  cause  came  on  for  hearing,  and  the  accounts  being  after- 
wards taken  into  the  Master's  office,  certain  charges  were  disallowed, 
BO  that  a  small  balance  was  found  due  from  the  execators ;  tiie 
amount,  however,  is  so  small,  as  to  be  totally  useless  in  meeting 
the  demands  of  the  plaintiff ;  and  though  the  state  of  the  accounts 
was  altered  in  the  Master's  office,  yet  the  extent  was  so  small,  that 
the  parties  are  really  in  the  same  situation  as  before  this  useless 
and  unnecessary  litigation  had  been  commenced. 

As  to  making  the  executors  of  Tatton  parties,  I  must  say  that, 
considering  the  position  in  which  Lockwood's  executors  were  placed, 
I  am  not  surprised  at  their  insisting  on  their  being  made  parties, 
in  order  that  the  accounts  might  be  fully  and  finally  taken  in  the 
presence  of  all  proper  parties ;  and  although  the  Master  found  that 
Tatton  received  nothing,  yet  the  schedule  shows  that  he  had,  to 
some  extent,  interfered  in  the  administration. 

On  the  whole,  I  think,  that  the  plaintiff  is  not  entitled  to  his 
costs;  that  the  executors  of  Lockwood  are  only  entitled  to  such 
costs  as  they  can  retain  out  of  the  fund  in  their  hands,  and  that 
the  costs  of  Tatton's  executors  must  be  borne  by  the  plaintiff. 

This  suit  has  been  perfectly  useless  to  every  party  concerned  in 
it.  Solicitors  ought,  out  of  regard  to  the  interests  of  their  clients, 
and  to  their  own  station  and  character,  to  prevent  such  a  coarse  of 
useless  litigation. 


CHANCERY  COURT  IN  IRELAND. 


1844. 
AprU  16. 

Sib  Edwabd 

SnODBN, 

L.C. 
[1] 


In  re  UNIACKE. 
(1  WttL.  IV.  0.  60.) 

(1  Jo.  &  Lat  1—2.) 

The  omission  for  several  years  to  HianlMfn  a  trust  by  one  who  has 
notice  of  his  nomination  as  a  trustee  is  eyidence  of  his  acceptanoe  of  the 
trusteeship. 

This  was  a  petition  for  the  appointment  of  new  trustees,  in  the 
place  of  those  named  in  the  petitioner's  marriage  settlement.  By 
that  settlement,  dated  the  24th  of  February,  1821,  a  sum  of  2,0001. 
then  secured  by  bond,  was  assigned  to  Bochf ort  and  Thomas  Town- 
send  as  trustees,  in  trust  for  the  petitioner  for  life ;  and  after  his 
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l^ecQ&se  npon  trusts  for  the  benefit  of  his  wife  and  the  children  of        in  re 
their*  marriage.    The  settlement  was  executed  by  all  parties  to  it,     ^^^^^*"' 
e3.cept  Thomas  Townsend.    There  was  issue  of  the  marriage  three 
daughters  and  one  son.    The  2,0002.  was  afterwards  invested  in 

Government  stock  in  the  name  of  the  two  trustees.    Bochfort  died ; 

and  Thomas  Townsend,  who  *had  never  acted  in  the  trusts  of  the       [  *2  ] 

settlement,  now  declined  to  interfere  therein. 

3/r.  J.  S.  Townsend,  for  the  petitioner. 

Tbb  Ijobd  Chancbllob: 

It  has  been  frequently  decided,  that  a  case  does  not  fall  within 
the  22nd  section,  unless  there  be  a  disability  such  as  is  mentioned 
in  the  former  sections  of  the  Act.    There  is  none  such  here.    It  is 
said,  that  the  trustee  never  executed  the  deed ;  never  acted,  and 
no^  refuses   to   act :    but   after  the   lapse  of  time   which    has 
occurred  since  the  settlement  was  executed,  this  person  must  be 
considered  to  have  accepted  the  trust.     The  petitioner  must,  there- 
fore, procure  a  transfer  of  the  trust  funds  from  him  by  the  ordinary 
means.     It  would  be  most  mischievous  to  grant  such  applications  as 
the  present ;  it  would  enable  parties,  behind  the  backs  of  those 
entitled,  to  get  a  fund  out  of  the  possession  of  a  trustee  who  did 

not  choose  to  be  a  party  to  a  breach  of  trust. 

No  nde. 


Ex  PARTE  LINEHAN  and  O'GEEAN.  i844. 

In  re  HENNE88Y,  a  Lunatic.  Aproie, 20. 

(1  Jo.  &  Lat.  29—31.)  S«  Edwabd 

The  Lord  GhanoeUor  has  not  jnriediction  in  lunacy,  upon  the  application  L*C. 

of  a  creditor  of  the  heir-at-law  and  sole  next  of  kin  of  the  lunatic,  to  order         [  ^^  ] 
an  allowance  made  to  him  out  of  the  lunatic's  estate  for  his  support,  to  be 
applied  in  payment  of  his  debts. 

The  petition  and  affidavit  verifying  it,  set  forth,  that  James 
Hennessy,  the  only  brother,  heir-at-law  and  next  of  kin  of 
George  Hennessy,  the  lunatic,  together  with  his  son,  W. 
Hennessy,  on  the  15th  of  October,  1884,  and  the  20th  of  May, 
1842,  executed  two  mortgages  to  Cornelius  Linehan,  deceased,  of 
th6  lands  of  Ballymacmoy  and  other  lands,  the  estate  of  the  lunatic, 
for  securing  the  sum  of  8,000!.,  with  interest ;  and  that  Cornelius 
Lmehan  afterwards  effected  a  policy  of  insurance  upon  the  life  of 
James  Hennessy,  as  a  further  security  for  the  repayment  of  the 
Baid  sum 
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Ez  parte  That  at  the  time  when  the  mortgages  were  executed   and  the 

iNBUAH.  jjQQgy  advanced  to  James  Hennessy,  Cornelius  Linehao  believed 
that  the  lands  mortgaged  to  him  were  the  estate  and  property  of  the 
mortgagor;  and  that  he  was  led  to  form  that  belief  from  the  eircam- 
stance  that  James  Hennessy  had  been  for  more  than  twenty  years 
in  the  quiet  possession  and  enjoyment  of  the  estate;  that  he  managed 
it  as  if  it  were  his  own ;  built  a  mansion-house  upon  it  with  his  own 
monies ;  and  made  leases  to  the  tenants  thereof  in  his  own  name. 

That  it  now  appeared  that  James  Hennessy  had  no  property  what- 
ever,  save  such  allowance  as  was  made  to  him  in  this  matter  ;  and 
that  W.  Hennessy  had  no  property  whatsoever. 

That  upon  a  reference  to  the  Master  for  the  purpose,  he  found 
[  *30  ]  that  it  would  be  proper  that  an  allowance  of  8502.  *a  year  should 
be  made  to  James  Hennessy  for  the  support  and  maintenance  of 
himself  and  his  family.  It  was  alleged,  that  the  allowance  which 
was  at  first  intended  to  be  made  to  James  Hennessy  was  2002.  per 
annum;  but  that  the  Master  increased  it  to  850Z.  per  annum,  on  the 
representation  of  James  Hennessy,  that  he  was  deeply  in  debt,  and 
was  desirous  of  keeping  up  policies  of  insurance  efifected  on  his  life 
for  the  benefit  of  his  creditors. 

That  after  providing  for  the  support  of  the  lunatic  and  for  the 
allowance  to  be  made  to  James  Hennessy,  there  would  remain  a 
surplus  of  the  rents  and  profits  of  the  lunatic's  estate. 

That  Cornelius  Linehan  had  died ;  and  that  the  petitioners  were 
his  personal  representatives. 

Mr.  Pigottj  for  Ellen  Linehan  and  Honora  O'Geran,  now 
moved,  that  the  allowance  found  by  the  report  for  Jam^ 
Linehan  be  increased  to  such  a  sum  as  to  the  Lobd  Chan- 
CELLOB  should  seem  meet,  for  the  purpose  of  paying  the  premiums 
of  the  insurances  for  8,200Z.,  and  for  paying  interest  on  the  sum 
due  to  the  applicants ;  or  that  a  competent  portion  of  the  allow- 
ance of  850Z.  per  annum  should  be  applied  to  the  payment  of  such 
premiums  and  interest,  as  far  as  the  same  would  extend,  after 
paying  such  interest. 

Mr,  Brewster  and  Mr.  J.  D.  Fitzgerald  for  James  Linehan. 

Thb  Lobd  Ghancellob  : 
It  is  impossible  for  me  to  give  anything  to  the  applicants ;  I  have 
[  *8i  ]       no  jurisdiction  to  make  such  an  order  as  is  ^asked.    Here  is  a  man 
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irho  assumes  an  improper  dominion  over  the  estate  of  the  lunatic, 
md  a£fects  to  deal  with  it  as  if  he  was  the  owner  of  it :  and  now  a 
creditor  of  his  asks  me  to  make  an  order  with  respect  to  it,  for  his 
Dwa  benefit.  Whether  upon  any  occasion  I  might  think  it  right  to 
take  this  allowance  from  him,  if  he  was  to  abuse  the  confidence 
which  the  Court  has  in  him,  is  a  different  question :  but  I  cannot 
give  it  to  his  creditors :  it  is  given  to  him  in  order  to  enable  him  to 
live  in  a  respectable  manner.  The  application  is  quite  novel ;  and  I 
must  therefore  dismiss  the  petition  with  costs. 


Ex  parte 

LiNEHAN. 


TUTHILL  V.  EOGEES. 

(1  Jo.  &  Lat.  36—84;  S.  C.  6  Ir.  Eq.  R.  429.) 


1844. 
April  18,  24. 


L.C. 

SirF. 
Black- 

BDRNB, 

M.B. 

[H6] 


King  Charles  II.  being  seised  in  fee  of  the  lands  of  H.,  granted  them  by   Sib  Edward 
letters  patent  to  Sir  G.  A.,  and  the  heirs  male  of  his  body,  reserving  the       Suqdbn, 
yearly  rent  of  4/.  18j.  5^. ;  which  was  equal  in  amount  to  the  quit  rent 
which  would  be  payable  in  respect  of  those  lands,  if  they  had  been  granted 
in  fee.    The  reserved  rent  was  thereupon  put  in  charge  in  the  Crown 
rentals,  as  if  it  were  a  quit  rent ;  and  so  continued  to  the  present  time. 

In  1776,  the  estate  tail  determined  by  failure  of  the  issue  male  of  Sir 
6.  A. ;  and  from  that  period  to  the  present,  the  persons  deriving  under  the 
patentee  continued  in  possession  of  the  lands,  claiming  them  as  their  estate 
in  fee  simple,  and  paying  the  rent  of  4/.  18«.  5^.  as  quit  rent. 

The  lands  having  been  decreed  to  be  sold:  Held,  by  the  Lord 
Chakcbujob,  assisted  by  the  Master  of  the  Bolls,  upon  an  exception 
taken  by  the  purchaser  to  a  report  of  good  title,  that  the  title  of  the 
Crown  was  barred  and  transferred  to  the  vendor,  by  the  operation  of  the 
Crown  Claims  Limitation  (Ireland)  Act,  1808  (48  Qeo.  III.  c.  47);  and  that 
the  receipt  by  the  Crown  of  the  rent  did  not  amount  to  the  actual  seisin  of 
the  lands. 

The  payment  of  the  yearly  rent  of  4^.  ISs,  5^.,  after  the  determination 
of  the  estate  tail,  was  not  an  answering  to  the  Crown,  by  force  of  any  right 
or  title  to  the  same,  the  rents,  revenues,  issues,  or  profits  of  the  lands, 
within  the  meaning  of  the  second  saving ;  for  first,  if  made  by  force  of  any 
right  or  title  to  the  same,  it  must  have  been  by  force  of  the  right  under 
the  Act  of  Settlement ;  but  that  supposition  presupposes  that  the  estate  is 
veBted  in  the  subject,  and  not  in  the  Crown :  and  secondly,  rents,  revenues, 
ifisaes,  or  profits,  mean  the  general  profits  of  the  estate. 

The  entry  in  the  Crown  rental,  though  naming  the  lands  out  of  which 
the  rent  issued,  was  not  a  putting  the  lands  themselves  in  charge. 

The  first  clause  of  sec.  3  of  the  48  Geo.  III.  does  not  apply  where  the 
reyersion  first  vests  in  a  predecessor  of  King  George  III. 

This  case  came  on  to  be  heard  upon  exceptions  to  the  report  of 

Master  Townsend,  that  a  good  title  could  be  *made  to  the  purchaser 

ol  the  lands  of  Higginstown,  in  the  county  of  Meath,  sold  under 

the  decree  in  this  cause.    An  exception  having  been  taken  to  a 

iormer  report  of  good  title,  made  by  Master  Townsend,  it  was 

argued  before  his  Honour  the  Master  of   the  Bolls,  on  the  27th 


[•37] 
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TuTRiLL  of  May,  and  the  let  of  Jane,  1843 ;  and  on  the  8th  of  June,  1843, 
RooKBs.  ^^B  Honour  made  an  order  whereby,  after  reciting  that  it  appeared 
to  the  Coart  that  there  was  farther  evidence  material  to  the  question 
of  title  to  the  lands  of  Higginstown,  which  had  not  been  broagbt 
ander  the  consideration  of  the  Master,  it  was  ordered  that  the 
Master  be  at  liberty  to  review  his  report,  and  to  receive  sach 
farther  evidence  as  might  be  laid  before  him.  Master  Townsend 
having  accordingly  taken  the  farther  evidence  into  consideration, 
again  reported  that  a  good  title  coald  be  made  to  the  parchaser. 
To  this  report  the  parchaser  excepted ;  and  the  exceptions  having 
been  argued  on  the  5th  and  15th  of  February,  1844,  before  his 
Honour,  he  stated  that  because  of  the  importance  of  the  question 
raised  by  them,  he  would  communicate  with  the  Lord  Chancellor, 
and  apply  to  him  for  his  permission  that  the  exceptions  should  be 
argued  before  his  Lordship.  The  Lord  Chancellor  having  acceded 
to  the  request  of  the  Master  of  the  Bolls,  the  exceptions  were  now 
argued  before  his  Lordship,  assisted  by  his  Honour. 

[The  judgment  of  the  Master  of  the  Bolls  contains  a  very 
clear  and  sufficient  statement  of  the  facts  and  of  the  arguments 
of  counsel. 

[  45  ]  Mr.  Moore  and  Mr.  J.  J.  Murphy,  for  the  petitioner. 

[  51  ]  Mr.  Serjeant  Warren  and  Mr.  Reeves,  for  the  plaintiff. 

[  64  ]  Mr.  J.  J.  Murphy,  in  reply.] 

1844.  The  Master  of  the  Bolls  [after  some  general  observations,  said]: 

Ajfril  24. 

—  It  appears,  that  in  1689,  Sir  Gerald  Aylmer,  in  pursuance  of 

[  ^^  ^  articles  executed  on  the  marriage  of  his  son  Christopher,  conveyed 
various  estates,  including  Higginstown,  to  certain  uses ;  and  that 
by  virtue  of  that  deed,  Sir  Gerald,  his  grandson,  was  entitled  in 
the  year  1663,  to  an  estate  tail  in  possession  in  some  of  those  lands, 
and  in  others,  to  an  estate  tail  in  reversion  expectant  on  the  death 
of  his  father  Christopher.  The  whole  of  these  estates  had  been 
taken  into  the  hands  of  the  Crown,  in  consequence  of  the  rebellion 
of  1641 ;  and  under  the  Act  of  Settlement  the  Crown  was  seised  of 
the  entire  in  fee  simple.  In  1668,  Sir  Gerald,  his  father  Christopher 
being  still  living,  preferred  his  claim  to  the  Commissioners,  and 
obtained  a  decree  of  innocence,  by  which  his  title  as  tenant  in 
tail  male  to  all,  except  Hayestown,  Higginstown,  and  Dollards- 
town,  was  declared  and  established ;  but  as  to  the  three  excepted 
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denominations,  he  was  left  to  his  remedy  at  law  or  in  equity ;  that 
is,  to  assert  by  legal  proceedings  against  the  persons  in  possession, 
the  title  which  was  thus  admitted  and  established.  It  appears  that 
his  father.  Sir  Christopher,  died  before  1679 ;  and  Sir  Gerald  in  that 
year  (31  Car.  II.)  applied  for  a  grant  of  the  estates  to  be  made  to 
him  pursuant  to  the  Act  of  Settlement;  which  grant,  after  the 
usual  references,  was  accordingly  made.  It  grants  to  him  all  the 
estates  in  tail  male ;  and  it  states,  that  Sir  Gerald  had  commenced 
a  suit  at  law,  and  was  then  in  possession  of  Higginstown  by  himself 
or  his  under-tenants.  This  grant  reserved  the  right  of  three-pence 
by  the  English  acre,  being  the  amount  prescribed  by  the  84th 
section  of  the  "^King's  declaration  established  by  the  Act  of 
Settlement,  as  the  rent  of  forfeited  lands  in  the  province  of 
Lein^ter. 

Sir  Gerald  Aylmer  being  thus  seised  of  an  estate  in  tail  male,  in 
the  year  1681,  conveyed  the  lands  of  Higginstown  to  George  Smith. 
The  deed  contains  an  express  recognition  and  saving  of  the  estate 
and  right  of  the  Crown.  Though  it  is  not  stated  in  the  abstract, 
there  was  laid  before  the  Master,  in  support  of  the  title,  a  commis- 
sion in  the  thirty-sixth  year  of  the  reign  of  Car.  II.,  which  has 
been  called  the  Commission  of  Grace ;  this  was  in  the  year  1684. 
Under  this.  Sir  Gerald,  in  1684-5,  obtained  a  grant  of  all  the 
lands  in  fee  save  Higgiastown  and  O'Brienstown,  having  paid  a 
fine  of  801.  to  the  Crown ;  but  no  grant  appears  of  Higginstown  or 
O'Brienstown.  This,  as  to  Higginstown,  may,  perhaps,  have  been 
caused  by  his  sale  of  them  to  Smith,  in  1681.  The  quit-rent  of  Sd. 
has  been  regularly  paid  to,  and  received  by  the  Crown,  though  the 
estate  tail  ended  in  the  year  1776,  by  the  failure  of  Sir  Gerald's 
issue  male.  This  receipt  of  a  rent  which  bore  so  small  a  propor- 
tion to  the  value  of  the  lands,  after  the  time  at  which  the  Crown's 
title  to  the  possession  accrued,  has  led  to  a  reference  to  the  Crown 
rental ;  in  the  earliest  of  which,  in  1692,  we  find, 


TUTHIIiL 

V. 
BOOEBS. 


[•58] 


Babony  of  Slanb. 


Sir  G.  Aylmer,  Patent 
Ct.  of  Grace. 


Tenant  of 
Higginstown. 


A.    B.    p. 
243    1    0 


4     18    6^ 


This  entry  is  transcribed  into  the  rental  of  the  year  1706,  which, 
as  well  as  the  first,  is  of  record  in  the  Auditor-General's  "^Office ; 
and  is  copied  and  continued  to  this  day  in  the  Quit-rent  Boll.  It 
was  argued  at  the  Bolls,  that  this  ancient,  uniform,  and  continued 
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TuTHiLL  reference  to  a  patent  under  the  Court  of  Grace,  warranted  a  pre- 
BooBBM.  sumption  of  such  a  patent ;  but  as  the  case  has  not  been  pnt  on 
that  ground  in  the  argument  here,  I  shall  do  no  more  than  allade 
to  it.  The  quit-rent  receipts  are  in  the  form  universally  adopted, 
and  do  not  indicate  or  allude  to  the  nature  of  the  estate  in  r^pect 
of  which  the  rent  is  received. 

I  have  now  set  forth  all  the  acts  of  the  Grown  which  were 

submitted  to  the  Master.    The  acts  of  the  persons  deriving  under 

the  patentee,  if  we  except  the  deed  of  sale  of  1681,  have  all  evinced 

the  claim  of  an  estate  in  fee  simple,  and  a  dealing  with  such  an 

estate ;  for  we  find,  that  in  1709,  Bobert  Bigmaiden,  the  heir  of 

Smith,  on  his  marriage,  covenanted  to  settle  the  lands  on  himself 

for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  a 

reversion  in  fee  to  himuelf.    By  this  deed,  he  reserved  to  himself 

power  to  charge  the  estate  with  500Z.  for  his  younger  children; 

and  in  1782,  executed  this  power,  by  mortgaging  the  fee  to  one 

Bose.    In  1746,  Bobert  Bigmaiden  the  elder,  conveyed  his  estate, 

that  is,  his  estate  for  life  and  reversion  in  fee,  to  his  only  eon 

Bobert;  to  whom  the  mortgagee  Bose  re-conveyed  the  mortgage 

in  1747.     In  1769,  Bobert  the  younger,  and  his  wife,  levied  a  fine 

to  the  use  of  himself  in  fee.    In  1783,  Bobert  devised  to  trustees 

and  their  heirs,  in  trust  to  sell  the  fee ;  and  in  1785,  his  executors 

filed  a  bill  in  the  Exchequer,  to  have  the  trusts  executed ;  and  in 

1789,  in  pursuance  of  a  decree  in  the  cause,  and  in  consideration 

of  2,8502.,  the  trustees  conveyed  to  Bobert  Murphy,  and  his  heirs, 

in  trust  as  to  part  for  William  Bogers.    In  1770,  William  Bogers, 

[  'eo  ]       on  the  ^marriage  of  his  son,  William  Henry,  conveyed  to  trustees 

and  their  heirs,  in  trust  for  the  eldest  son  of  William  Henry  in  fee. 

In  1817,  William,  the  son  of  William  Henry,  reciting  his  seisin  in 

fee,  granted  an  annuity  to  Christopher  Tuthill,  and  conveyed  the 

fee  to  J.  D.  Jackson,  to  secure  it.    Tuthill,  the  annuitant,  filed  his 

bill  in  this  Court,  obtained  a  decree  for  the  sale  of  the  fee ;  and  a 

sale,  professing  to  be  that  of  the  fee,  has  been  had  to  the  purchaser, 

who  excepts  to  the  title. 

The  purchaser's  objection  to  the  title  is,  that  the  Crown  granted 
these  lands  in  tail  male,  and  remained  seised  of  the  reversion  in 
fee ;  and  that  the  estate  tail  having  determined  in  1776,  the  right 
of  the  Crown  to  the  possession  then  accrued,  and  is  still  subsisting. 
To  this  it  is  replied,  that  the  right  of  the  Crown  is  barred  by  the 
Act  of  the  48  Geo.  III.  c.  47.  The  purchaser  insists  that  this  is 
not  so,  because  the  facts  of  the  case  show  that  it  is  within  one  of 
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the  three  exceptions  stated  in  that  Act,  and  therefore  not  afifected     tuthill 
by  its  enactments.    The  question  therefore  depends  on  the  con-      boobrs. 
atraction  of  the  exceptions ;  to  ascertain  which  I  deem  it  necessary, 
in  the  first  instance,  to  discover  and  establish  the  meaning  and 
policy  of  the  enactments,  and  that  the  case  before  us  is  compre- 
hended in  them :  the  more  clearly  this  can  be  done,  the  less  will 
be  the  difficulty  of  ascertaining  the  meaning  of  the  exceptions,  or 
the  effect  which  should  be  given  to  any  words  either  of  doubtful 
meaning  or  admitting  of  a  double  sense,  if  any  such  are  to  be 
found  in  it.     But  besides  this,  we  must  keep  in  mind  that  this  is  a 
remedial  Act,  to  which,  as  has  been  established  in  Magdalene  College 
case  (1),  we  are  bound  to  give  *a  benign  and  liberal  construction.       [  *6i  ] 
So  far  has  this  rule  been  tended,  that,  as  Chief  Baron  Alexandbb 
says  in  The  Dean  and  Chapter  of  York  v.  Middleburgh  (2),  '*  The 
enacting  words  of  such  statutes  have  been  extended  beyond  their 
natural  import,  in  order  to  include  cases  within  the  same  mischief." 
The  reason  of  the  rule,  that  the  enactment  is  to  be  construed 
liberally,  warrants  the  proposition,  that  the  exceptions  should  be 
construed  strictly ;  and  that  the  benefit  of  the  enactment  is  not  to 
be  withheld  from  any  case  within  the  mischief,  except  by  the  use 
of  plain  and  explicit  terms,  evidencing  that  such  is  the  intention  of 
the  Legislature. 

By  the  title,  this  is  declared  to  be  an  Act  for  quieting  possessions, 
and  confirming  defective  titles  in  Ireland,  and  limiting  the  right  of 
the  Crown  to  sue  in  manner  therein  mentioned.  It  recites  the  English 
Act  of  the  9  Geo.  III.  c.  16,  and  that  it  was  expedient  in  like  manner 
to  limit  the  right  of  the  Crown  to  lahds  and  rents  in  Ireland  to 
sixty  years  before  suit  commenced,  and  to  secure  to  the  King's 
subjects  the  free  and  quiet  enjoyment  of  all  manors,  &c.,  which 
they  have  held  or  enjoyed,  or  whereof  they  have  taken  the  rents, 
for  the  space  of  sixty  years  before  any  suit  for  the  same.  Thus,  two 
distinct  objects  are  stated  in  the  title  and  preamble ;  one,  a  limita- 
tion of  the  right  of  the  Crown  to  sue ;  the  other,  to  secure  to  the 
subject  for  ever,  the  right  to  property  enjoyed  for  sixty  years.    The 
first  clause  of  the  Act  executes  in  the  most  explicit  manner  each  of 
these  objects,  and  contains  two  distinct  parts.     The  first  is,  that 
the  Sing  shall  not  sue  for  lands  by  reason  of  any  right  or  title 
which  has  not  first  *accrued  within  sixty  years  before  suit :  the       [  •ea  ] 
second  provides,  that  all  persons,  according  to  the  several  estates 
which  they  have,  or  claim  to  have,  or  shall  or  may  have  or  claim 
(1)  11  Co.  Bep.  67.  (2)  31  B.  E.  581  (2  Y.  &  J.  215). 

16—2 
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TuTHiLL     to  have  in  the  same  respectively,  shall  at  all  times  hereafter 
BoGKRs.      quietly  and  freely  have/  hold,  and  enjoy  against  his  Majesty 
claiming  by  any  title,  which  hath  not  first  accrued  or  grown,  or 
which  shall  not  hereafter  first  accrue  or  grow  within  the  said  space 
of  sixty  years,  all  manors  and  lands  (except  liberties  and  franchises), 
which  they  or  their  ancestors,  or  those  from,  by,  or  under  whom 
they  do  or  shall  claim,  or  shall  have  held  or  enjoyed  or  taken  the 
rents,  d:c.,  thereof,  by  the  space  of  sixty  years  next  before  suit. 
These  distinct  clauses  had  objects  perfectly  different.      The  first 
was  a  limitation  to  the  suit,  and  barred  the  remedy  of  the  Crown  ; 
the  second,  by  confirming  for  all  time  thereafter  the  estate  had,  or 
claimed,  by  the  subject,  and  enjoyed  for  sixty  years,  against  the 
Crown's  title,  barred  and  extinguished  that  title,  and  transferred  it 
to  the  subject.     It  is  important  to  remark,  that  this  does  not 
provide  for  the  protection  of  actual  title,  in  which  there  might  be 
some  defect  or  infirmity ;  but  it  validates  the  title  and  estate  which 
the  subject  claimed  to  have.     We  find  accordingly,  that  the  fourth 
and  fifth  sections  treat  the  first  as  having  established  and  made 
sure  the  estates,  rights,  and  interests  of  the  subject.     The  valuable 
commentary  of  Lord  Coke  on  the  corresponding  clause  of  the  first 
Act  which  limited  the  right  of  the  Crown,  namely,  that  of  James 
the  First  (i),  puts  this  in  the  strongest  light.    In  page  188  he  says, 
*'  This  is  the  second  part  of  the  body  of  the  Act,  and  as  the  first  is 
negative  and  exclusive  of  the  right  and  title  of  the  King,  so  this 
[  *63  ]       part  is  affirmative  and  ^establishing  the  estate  of  the  subject.    The 
mischief  before  the  statute  was  in  two  sorts ;  either  when  the  King 
had  an  estate  vested  or  continued  in  him,  or  when  the  King  had 
but  a  bare  right :  in  both  these  cases,  et  sic  in  similibus,  the  subject 
is  provided  for,  both  by  the  first  part  and  by  this  also;  for  when  in 
this  part  it  is  said,  '  according  to  their  and  every  of  their  estates 
and  interests  which  they  have  or  claim,'  if  they  have  an  estate,  and 
the  King  but  a  bare  right  or  title,  then  they  are  within  the  words, 
'  which  they  have ; '  and  if  the  King  have  a  real  estate  in  him, 
then  are  they  within  the  words  '  or  claim ; '  so  as  the  remedy  is 
applied  to  both  the  mischiefs."     Again,  in  commenting  on  the 
words,  "  or  taken  the  rents,  revenues,  or  profits,"  he  says,  "  These 
words  extend  to  all  cases  where  the  real  estate  is  in  the  King: 
hereby  is  understood,  the    actual    taking  the  rents,  issues,  or 
profits  by  one  who  claims  an  interest  in  the  land ;  for  albeit  the 
King  may,  in  law,  charge  him  as  bailiff,  yet  without  question  he 

(1)  3  Inst.  188. 
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did  take  the  rents,  revenues,  issues,  and  profits,  de  facto,  and  that     Tctthill 
sofficeth  to  answer  the  letter  and  meaning  of  this  Act."  roobrs. 

These  passages  show  the  comprehensive  nature  of  the  remedy  by 
which  possessions  were  to  be  quieted,  and  defective  titles  confirmed ; 
and  putting  out  of  view  the  payment  of  the  quit-rent,  it  is  plain, 
that  there  having  been  an  undisturbed  possession  for  sixty  years, 
and  for  that  and  a  much  longer  time,  a  claim  at  least  to  an  estate 
in  fee  by  those  who  were  so  in  possession,  the  case  is  one  to  which 
the  remedy  is  applicable.  Other  sections  of  the  Act  have  been 
referred  to  and  relied  on,  not  only  as  affording  tests  for  the 
exposition  of  the  first  section,  but  also  for  the  purpose  of  proving 
that  the  very  case  before  the  Court  was  contemplated  *by  the  [  •64  ] 
statute.     On  those  I  shall  next  proceed  to  observe. 

I  would  remark,  that  the  statute  pays  no  regard  to  the  mode  in 
which  the  possession  of  the  subject  has  been  acquired  or  commenced. 
It  may  have  been  by  tortious  intrusion,  without  colour  of  title ;  or 
it  may  have  lawfully  commenced  by  virtue  of  title  from  the  Crown, 
and  have  been  unlawfully  continued  after  the  determination  of  that 
title.     It  so  happens,  that  the  third  section  of  the  Act,  which 
applies  to  estates  of  the  Crown  in  reversion  or  remainder,  and 
would  seem  to  me,  so  far  as  regards  the  rights  of  the  Grown,  to 
have  been  ex  tUmndanti  cauteld,  shows,  that  the  very  case  before 
me, — ^that  of  the  subject  overholding  after  the  determination  of  his 
estate  and  after  the  accruer  of  the  right  of  the  Crown  to  the 
possession, — was  understood  to  be  one  of  those  to  which  the  enact- 
ments of  the  first  section  were  meant  to  extend.    With  reference, 
however,  to  the  principal  argument  of  the  purchaser's  counsel,  the 
foarth  and  fifth  sections  are  most  important,  and  require  to  be 
minutely  examined.    The  plain  object  of  both  sections  is  to  provide 
and  guard  against  the  consequences  that  would  or  might  arise  if  the 
enactments  of  the  first  section  were  left  unexplained  and  uncon- 
trolled.   The  principle  and  policy  of  the  Act  were  to  make  sixty 
years'  possession  of  the  land  conclusive  proof  of  the  subject's  title ; 
and  it  would  have  been  repugnant  to  both  to  have  divested  the 
Crown  of  those  rights  in,  or  arising  from  the  estate  to  which,  even 
if  absolutely  alienated  by  the  Crown,  it  would  have  continued  liable, 
or  of  which  the  Crown  had  had  the  continued  possession  and  enjoy- 
ment as  long  as  the  subject  had  had  that  of  the  estate.   The  fourth 
•section  accordingly  provides,  that  the  said  lands  shall  be  holden       [  •65  ] 
of  the  Crown  by  the  same  tenures,  services,  fee-farms,  chief -rents, 
quit*rents,  heriots,  and  other  duties,  as  the  same  should,  or  of 
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TuTHiLL  right  ought  to  have  been  holden,  if  the  estates,  rights,  and  interests 
R0OEB8.  established  and  made  sure  by  this  Act  (that  is  the  first  section)  had 
been  before  the  Act  firm  and  effectual  in  law.  This  is  an  enacting 
clause ;  it  has  no  reference  to,  nor  does  it  provide  for  a  case  in 
which  the  services  or  rents  have  been  actually  rendered,  bnt 
establishes  the  right  of  the  Crown  to  them,  to  the  full  extent  in 
which  they  had  at  any  time  existed.  Its  value,  however,  on  the 
present  argument,  is  this,  that  it  evinces  a  necessity  caused  by  the 
first  section,  of  establishing  and  making  sure  the  title  of  the  Crown, 
amongst  other  things,  to  quit-rents ;  a  necessity  that  could  not 
have  existed,  if  the  subject's  title  to  land  for  which  quit-rent  was 
payable,  would  not  have  been  established  by  the  first  section.  The 
fourth  section  having  preserved  the  seigneurial  rights  of  the  Crown, 
irrespective  of  possession,  the  fifth  relates  to  rights  of  which  the 
Crown  has  been  in  possession  and  actual  enjoyment;  and  is  a 
distinct  recognition  of  the  intention  of  the  Legislature  to  validate 
titles  to  lands,  though  the  Crown  had  received  rent  out  of  them. 
It  enacts,  'Hhat  where  any  fee-farm  or  other  rents  have  been  or 
shall  be  answered  and  actually  paid  to  the  King,  within  sixty  years 
before  any  suit  shall  at  any  times  thereafter  be  commenced  for  the 
recovery  of  the  same  or  in  respect  thereof,  out  of  any  manors, 
lands,  &c.,  of  which  manors,  lands,  &c.,  the  estates,  rights,  or 
interests,  being  defective,  are  made  sure  by  this  Act,  that  the  King 
shall  from  henceforth  for  ever  hold  and  enjoy  said  rents,  and  the 
arrearages  thereof,  as  fully  and  amply  as  the  same  were  held  and 
[  *66  ]  enjoyed  at  any  time  ^within  sixty  years."  This  enactment  seems 
to  me  to  fall  little  short  of  an  express  declaration,  that  the  first  section 
would  and  should  cure  defective  titles  to  lands,  though  the  Crown 
had  within  sixty  years  actually  received  rents  out  of  them.  It  is 
a  remedial  provision  in  favour  of  the  Crown,  founded  on  the 
principle  of  doing  at  the  same  time  equal  justice  to  both  the  Crown 
and  the  subject ;  confirming  the  title  of  the  one  to  the  land,  and  of 
the  other  to  the  rent,  for  the  same  reason,  namely,  their  long 
possession  and  enjoyment.  The  importance  of  this  clause  was  so 
strongly  felt,  that  it  was  attempted  to  narrow  its  application  to 
cases  wherein  there  might  have  been  a  technical  or  formal  defect ; 
and  not  to  such  a  case  as  this  is,  in  which,  it  is  said,  there  is  a 
total  absence  of  title  in  the  subject.  Now  I  think  that  no  such 
distinction  is  warranted  by  the  policy  of  the  Act,  or  can  be  inferred 
from  any  of  its  provisions ;  certainly  none  such  is  expressed :  on 
the  contrary,  defect  of  title  and  want  of  title,  if  there  be  any 
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distinction  between  them,  are,  as  we  have  seen,  equally  contem-  Tuthill 
plated,  and  both  remedied :  and  the  plain  reason  of  the  matter  BooERa 
seems  to  lead  to  the  conclusion,  that  the  right  of  the  Crown  to  the 
rent  was  to  be  preserved  in  every  case  in  which  the  estate  of  the 
subject  was  made  sure,  the  remedies  being  mutual  and  co-extensive. 
Indeed  if  we  were  to  inquire  what  the  phrase  **  defective  title  "  means, 
we  should  probably  find,  that  the  defect,  whatever  its  nature  or 
character,  is  resolved  into  a  want  or  absence  of  title,  either  in  the 
whole  or  some  part  of  the  estate. 

Having  thus  established,  as  I  conceive,  very  plainly,  that  the 
enactments  of  the  first  section  apply  and  extend  to  the  case 
of  a  Crown  tenant  overholding  for  sixty  years,  even  *though  [  •e?  ] 
he  continued  to  pay  and  the  Crown  to  receive  the  rent,  I 
am  now  to  consider  whether  such  a  case  is  within  any  of  the 
exceptions. 

[The  Masteb  of  the  Bolls  then  considered  the  three  exceptions 
contained  in  the  Act,  and  as  these  exceptions  are  very  fully  stated 
and  considered  in  the  judgment  of  the  Lord  Chancellob  it  is 
unnecessary  to  refer  further  to  this  part  of  the  judgment  of  the 
Master  of  the  Bolls.  The  Lord  Chancellor  did  not  entirely 
agree  with  the  view  taken  of  these  exceptions  by  the  Master  of 
THE  Bolls,  but  both  Judges  agreed  that  none  of  the  exceptions 
were  applicable  to  the  case  before  them. 

The  Master  of  the  Bolls  concluded  his  judgment  by  saying :] 

Your  Lordship  will  perceive,  that  I  have,  if  in  any,  in  a  very  [  7i  ] 
slight  degree,  borrowed  aid  from  the  rules  or  principles  of  con- 
struction applicable  to  remedial  statutes:  on  the  contrary,  my 
arguments,  if  well  founded,  are  the  same  which  it  is  the  duty  of 
the  Court  to  adopt  in  every  case,  where  difficulties  of  construction 
arise  from  the  use  of  ambiguous  or  general  words  admitting  different 
meanings,  of  which  one  frustrates,  while  the  other  effectuates,  the 
objects  and  policy  of  the  Act.  Should  your  Lordsbip  adopt  my 
views  of  the  case,  the  result  will  be,  that  the  Crown  and  the  parties 
will  be  in  the  position  contemplated  by  the  fifth  section  of  the  Act; 
and  each  will  be  assured  of  their  permanent  right  to  that  of  which 
they  have  respectively  been  in  the  enjoyment  for  the  last  sixty-eight 
years. 

The  Lord  Chancellor: 

I  am  very  much  indebted  to  the  Master  of  the  Bolls  for  giving 
me  the  opportunity  of  hearing  the  very  learned  and  elaborate 
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TuTHiLL  opinion  he  has  just  pronounced.  It  relieves  the  case  from  most 
RoGBBs.  of  the  difficulties  surrounding  it ;  and  renders  it  unnecessary  for 
me  to  make  more  than  a  few  observations  upon  this  important 
[  •72  ]  subject.  I  consider  this  case  *important,  not  only  as  forcing  upon 
the  purchaser  a  title,  as  to  which  the  Solicitor-General  is  at  this 
moment  attending  on  behalf  of  the  Grown,  to  watch  whether  its 
rights  are  invaded  by  the  decision  ;  but  also  as  affording  a  rule 
of  construction  which  may  hereafter  have  great  influence  upon  the 
rights  and  remedies  of  the  Crown,  as  against  the  subject,  in  this 
country. 

Upon  a  former  occasion  I  was  called  on  to  decide  whether  this 
Court  would  enforce,  as  against  a  purchaser,  a  title  depending  on 
non-claim,  between  subject  and  subject ;  and  I  was  of  opinion  that 
it  did  not  matter  how  the  title  was  acquired,  if  it  were  a  good  one ; 
and  as  the  late  Statute  of  Limitations  not  only  barred  the  remedy, 
but  went  further,  and  in  effect  transferred  the  estate  to  the  person 
who  had  the  possession,  I  held  that  the  Court  was  bound  to  force 
the  title  on  the  purchaser :  and  that  decision  has  been  acquiesced 
in.  I  shall  be  compelled,  on  principle,  to  come  to  the  same  con- 
clusion in  this  case,  even  against  the  right  of  the  Crown,  if  I  shall 
be  of  opinion  that  this  case  falls  within  the  provisions  of  the  Act  of 
Parliament :  for,  as  Lord  Coke  has  pointed  out  with  respect  to  the 
analogous  Act  of  James  I.,  not  only,  by  the  Act,  is  the  right  of  the 
Crown  barred,  but  the  estate  is  actually  transferred  and  vested  in 
the  person  who  has  obtained  the  possession  by  adverse  title.  Upon 
that  ground  I  should  have  no  difficulty  in  forcing  the  title  on  the 
purchaser. 

The  facts  have  been  so  fully  detailed  by  the  Mastbb  of  the 
Bolls,  that  I  need  not  repeat  them.  I  am  not  clear  that  this 
estate  was  ever  vested  in  the  Crown ;  but  on  the  part  of  the  pur- 
chaser I  think  it  right  to  consider  the  estate  as  having  vested  in 
[  *7S  ]  the  Crown,  and  having  been  subjected  *by  the  statute  of  Charles 
to  a  quit-rent.  In  this  view  the  grant  by  the  Crown  in  tail,  subject 
to  a  rent  precisely  the  same  in  amount  as  that  imposed  by  the  Act 
of  Parliament,  introduces  the  question.  The  grantee,  shortly  after 
the  grant,  conveyed  to  a  purchaser  in  fee,  but  expressly  saving  the 
King's  reversion ;  and  the  estate  has  ever  since  been  conveyed  bj 
fine  and  otherwise  as  a  fee  simple.  The  grantee  in  tail  died  without 
iesue  in  1776,  and  the  rent  has  been  paid  to  the  Crown  down  to  the 
present  time. 

The  course  of  legislation  in  both  countries  has  been  this.     The 
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21   Jac.  I.  c.  2,  was  passed  to  give  relief  to  the  subject  against  the      Tuthill 
clstim  of  the  Grown,  when  the  subject  had  been  in  possession  for      boobbb. 
sixty  years  prior  to  the  passing  of  that  Act:  and  that  statute,  which 
lias  been  commented  on  by  Lord  Coke,  differs  in  some  respects  from 
tbe  Act  now  under  consideration  ;  but  it  is  the  foundation  both  of 
it  and  of  the  Nullum  Tempus  Act  in  England.     Then  comes  the 
Act  of  the  21  Jac.  I.  c.l4,  in  England,  giving  to  the  subject  against 
wliom  an  information  of  intrusion  had  been  filed  at  the  suit  of  the 
Crown,  a  right  to  plead  the  general  issue  where  the  Grown  had  not 
received  the  profits  of  the  lands  for  twenty  years.   That  was  adopted 
in  this  country  by  the  Act  of  the  15  Gar.  I.  c.  1 ;  but  the  earlier 
statute  of  James  I.  never  formed  part  of  the  law  of  this  country. 
Then  came  the  9  Geo.  III.  c.  16,  in  England,  which  gave  a  title  in 
all  cases  after  sixty  years'  enjoyment  against  the  title  of  the  Crown, 
subject  to  certain  limitations ;  and  this  Act  was,  with  a  few  varia- 
tions, extended  to  Ireland  by  the  48  Geo.  III.  c.  47,  upon  which  the 
present  title  depends. 

In  order  to  show  what  I  conceive  to  be  the  meaning  of  this  Act  of 

Parliament,  I  may  observe  that  the  Act  of  *  James  was  intended  to  be       [  •^^  1 

extended  and  enforced  by  the  9  Geo.  III.  c.  16 ;  the  preamble  of  which, 

after  reciting  the  Act  of  James,  states,  that  thereby  the  right  and 

title  of  the  King,  his  heirs  and  successors,  in  and  to  all  lands,  was 

limited  to  sixty  years  next  before  the  beginning  of  the  said  Session 

of  Parliament ;  and  other  provisions  and  regulations  were  therein 

made  for  securing  to  all  his  Majesty's  subjects  the  free  and  quiet 

enjoyment  of  all  lands  which  they,  or  those  under  whom  they 

claimed,  respectively  had  held  or  enjoyed,  or  whereof  they  had 

taken  the  rents  for  sixty  years  next  before  the  beginning  of  the  said 

Session  of  Parliament :  and  that  the  said  Act  was  then,  by  efflux 

of  time,  become  ineffectual  to  answer  the  good  end  of  securing  the 

general  quiet  of  the  subject  against  all  pretences  of  concealment 

whatsoever.    The  provisions  of  the  Act  follow,  and  are  in  most 

respects  similar  to  those  of  the  48  Geo.  III.  c.  47.    That  latter  Act 

recites,  that  by  the  9  Geo.  III.  c.  16,  it  was  enacted,  that  the  Grown 

should  not  implead  for  any  lands  whereon  the  right  to  them  did 

not,  or  should  not  have  accrued  within  sixty  years  before  suit; 

and  that  it  was  expedient  to  limit,  in  like  manner,  the  right  and 

title  of  the  Grown  in  and  to  all  lands  in  Ireland  to  sixty  years  before 

suit.     So  that  nothing  can  be  more  plain  than  the  intention  of  this 

Act  to  give  to  the  subject,  in  Ireland,  all  the  benefits  which  the 

subject  in  England  had  under  the  English  Nullum  Tempus  Act. 
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TuTBiLL  The  preamble  then  proceeds  thus :  **  and  to  secnre  to  all  his 
Boouta  Majesty's  subjects  the  free  and  quiet  enjoyment  of  all  lands  which 
they,  or  those  under  whom  they  claim,  respectively  have  held  or 
enjoyed,  or  whereof  they  have  taken  the  rents,  revenues,  issues,  or 
profits,  for  the  space  of  sixty  years  before  suit."  That  throws  con- 
siderable light  on  the  intention  of  the  Legislature ;  and  I  think 
[•76  ]  that  all  the  statutes,  being  in  pari  materia,  may  be  *con8idered  in 
effect  as  one  code  of  laws,  applicable  to  the  two  countries.  It  wonld 
be  unjust  that  there  should  be  one  law  in  Ireland,  and  another  in 
England ;  the  former  not  giving  to  the  subject  in  Ireland  the  same 
benefit  which  the  English  statutes  secure  to  the  subject  in  England : 
and  I  do  not  hesitate  to  state,  that  if  it  should  turn  oat  that  there 
are  provisions  in  the  Act  now  before  me,  which  give  to  the  Crown 
greater  rights  over  estates  in  Ireland  than  it  possesses  in  the  like 
case  over  estates  in  England,  there  would  not  be  the  slightest 
di£Sculty  in  obtaining  an  Act  of  Parliament  to  put  the  subject  in 
both  countries  on  the  same  footing. 

After  the  preamble,  the  first  section  of  the  Act  provides  that  the 
Crown  shall  not  implead  any  person  in  Ireland  for  any  lands,  or  the 
profits  thereof,  or  make  any  title  or  claim  to  the  same,  by  reason  of 
any  right  or  title  which  had  not,  or  should  not  accrue  within  sixty 
years  before  suit ;  unless,  first,  the  Grown  have,  or  shall  have  been 
in  the  actual  seisin  thereof ;  or,  secondly,  shall  have  been  answered 
by  force  of  any  right  or  title  to  the  same,  the  rents,  revenues,  issues, 
or  profits  thereof,  within  sixty  years ;  or,  thirdly,  that  the  same  have, 
or  shall  have  been  duly  in  charge  to  the  Crown  within  the  said  space 
of  sixty  years :  and  the  statute  proceeds  to  enact,  that  all  persons, 
according  to  the  estates  which  they  claim,  shall  hold  against  the 
Crown  claiming  by  any  title  which  hath  not  first  accrued  within 
the  said  space  of  sixty  years,  all  lands  which  they,  or  those  nnder 
whom  they  claim,  have  held,  or  taken  the  rents,  revenues,  issues, 
or  profits  thereof,  by  the  space  of  sixty  years  before  suit ;  unless, 
as  before,  there  shall  have  been  an  actual  seisin  in  the  Crown,  or 
[  *76  ]  receipt  by  the  Crown  of  the  *rents,  or  the  estates  shall  have  been 
in  charge  to  the  Crown  within  sixty  years. 

It  is  admitted  that  the  title  to  the  Crown  is  barred,  unless  it  can 
be  brought  within  one  of  the  three  savings.  The  first  is  where  the 
Crown  has  been  in  the  actual  seisin  of  the  estate  within  the  sixty 
years.  If  I  could  go  along  with  the  Master  of  the  Bolls  in  his 
elaborate  opinion,  that  "  actual  seisin  "  meant  possession,  all  diffi- 
culty would  be  removed :  but  I  hesitate  to  do  so  at  this  moment, 
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hough  I  feel  the  iveight  of  his  observations  :  I  hesitate,  looking  at      Tuthill 
he  frame  of  this  particular  Act  of  Parliament.    It  is  singular  that      Boosbs. 
;his  claase, — saving  the  right  of  the  Grown  where  there  has  been 
m  actual  seisin, — was  not  introduced  into  the  Act  of  James  I.,  or 
into  the  9  Greo.  III.,  the  English  Nullum  Tempus  Act.    It  finds  its 
way,  for  the  first  time,  into  the  Irish  Act ;  and  yet  the  English 
Nullum  Tempus  Act  professed  to  follow  the  Act  of  James  I. ;  and  it  is 
expressly  stated  that  the  intention  of  the  48  Geo.  III.  was  to  give 
to  the  subject  in  Ireland  the  like  remedies  as  were  given  to  the 
subject  in  England.    Nevertheless,  this  saving  is  found  in  the  Irish 
Act,  and  we  have  to  consider  the  legal  construction  of  it.    Even  in 
the  case  of  a  subject,  if  a  man,  seised  in  fee,  make  a  lease  for  years, 
and  die,  leaving  two  sons  by  different  venters^  and  the  eldest  son 
die  before  entry,  or  receipt  of  rent,  yet  he  is  in  the  actual  seisin  of 
the  estate,  for  the  possession  of  the  tenant  is  his  possession  ;  and 
his  sister  of  the  whole  blood  shall  inherit  (i).    From  this  it  appears, 
that  without  entry  or  receipt  of  the  rent,  he  is  in  the  actual  seisin 
of  the  estate ;  and  in  Bushhy  v.  Dixon  (2),  where  it  was  supposed 
that  the  reversion  belonged  to  another  ^person,  and  the  rent  had       [  *77  ] 
been  paid  to  that  third  person,  yet  the  Court  of  King's  Bench  held 
that  Xiord  Coke's  rule  prevailed,  and  that  the  heir  was  seised  in 
fact ;  and  they  speak  of  a  seisin  in  fact  as  equivalent  to  an  actual 
seisin.     The  embarrassment  which  this  clause  creates  is  at  once 
apparent  upon  considering  the  question  with  reference  to  the  rights 
of  the  Crown.     The  Crown  cannot  be  disseised  ;  neither  can  there 
be  a  tenancy  by  sufferance  as  against  the  Crown.    A  tenant  of  the 
Crown  who  overholds  the  possession  af teic  the  expiration  of  his  title, 
is  an  intruder ;  and  in  this  case  it  seems  that  the  Crown  might 
have  entered,  upon  the  determination  of  the  estate  tail,  without 
office  found.    We  must  give  a  legal  sense  to  the  words  of  the  Act, 
difficult  as  they  are  to  deal  with :  and  the  question  is,  looking  at 
the  whole  context  of  the  Act,  does  this  case  fall  within  the  meaning 
of  those  expressions  ?    In  my  opinion  this  case  does  not  fall  within 
the  exception.    If  it  did  fall  within  it,  the  Act  of  Parliament  would 
be  almost  a  nullity ;  for  it  does  not,  at  the  present  moment,  appear 
to  me  that  any  case  would  fall  within  the  Act,  if  such  were  its  con- 
struction, except  where  there  had  been  a  disseisin  before  the  title 
of  the  Crown  accrued ;  for  as  you  cannot  disseise  the  Crown,  the 
ground  of  the  subject's  title  would  fail.    But  the  Act  intended  that 
all  persons  in  possession  for  sixty  years  should  have  their  titles 
(1)  1  Inst  157.  (2)  27  B.  B.  362  (3  B.  &  C.  298). 
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V. 
BOOBBS. 


TuTHiLL  established  as  against  the  Grown.  I  do  not  lay  down,  af5.nnatively, 
what  is  an  actual  seisin  of  land  in  the  Grown,  within  the  meaning  of 
this  Act  of  Parliament ;  I  am  not  called  on  to  do  so :  but  I  content 
myself  with  a  declaration,  that  this  is  not  a  case  in  which  the 
Grown  can  be  deemed  to  be  in  the  actual  seisin  of  the  lands  within 
the  meaning  of  those  words. 
[  ♦Ts  ]  The  Crown  was  not  in  possession  from  the  period  when  *posses- 

sion  regularly  belonged  to  it;  the  Grown  had  the  right  to  the 
possession  and  the  seisin  at  the  time  when  the  issue  male  of 
Sir  6.  Aylmer  failed  in  1776,  and  the  seisin  was  at  that  period 
vested  in  the  Grown.  But  the  subject  has  enjoyed  these  lands  fa 
sixty  years  by  claim  of  right  to  the  fee,  without  any  interruption  bj 
the  Grown ;  therefore  we  have  here  the  two  circumstances  concarnn; 
— possession  and  enjoyment  by  the  subject  under  a  claim  of  right 
and  acquiescence  and  non-claim  by  the  Crown — which,  by  the 
context  of  the  Act,  are  to  confer  a  title;  and  I  am  of  opinioi 
that  the  Crown  is  not  to  be  considered  as  actually  seised  within 
the  intent  and  meaning  of  this  Act.  If  the  contrary  constraction 
were  to  prevail,  no  time  in  a  case  like  the  present  would  bar  the 
Crown. 

The  third  section  of  the  Act,  relating  to  reversions  (upon  which  I 
shall  have  to  make  some  observations  presently),  is  copied  from  the 
third  section  of  the  9  Geo.  III.  c.  16,  which  is  copied  from  the 
second  section  of  the  21  James  I.  c.  2 ;  and  it  shows  clearly  that 
the  reversion  would  be  barred,  in  the  contemplation  of  the  framers 
of  the  Act,  by  the  first  section,  if  they  had  not  saved  it  by  the  third 
section,  and  though  in  the  first  section  the  case  is  put  as  if  it  there 
might  be  a  disseisin  of  the  Crown,  yet  the  third  section  shows  that 
even  in  respect  to  reversions  of  which  the  seisin  had  continued  in 
the  Crown,  after  sixty  years'  enjoyment  by  the  subject  the  right  of 
the  Crown  would  have  been  extinguished  and  barred.  Looking  at 
the  preamble  and  the  context  of  the  Xct,  though  I  cannot  pretend 
to  reconcile  altogether  the  meaning  and  use  of  the  expression 
"actually  seised"  with  the  other  provisions,  I  am  very  clearly  of 
[  •79  ]  opinion  that  the  case  does  not  fall  within  the  exception  :  but  I  *do 
not  assume  the  office  of  determining,  affirmatively,  what  is  the 
meaning  of  that  expression. 

The  next  question  is  as  to  the  second  saving,  where  the  Crown 
shall  have  been  answered  by  force  and  virtue  of  any  right  or  title 
to  the  same,  the  rents,  revenues,  issues,  or  profits  thereof  within 
sixty  years.    It  is  singular  that  in  the  statute  of  James  the  word 
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''  such  "  is  introduced  before  the  words  **  right  or  title  to  the  same/'      Tuthill 

which  is  held  to  refer  to  the  title  which  the  Grown  is  claiming      rooebs. 

against  the  subject.    The  same  word  ''  such  "  is  introduced  into 

the  first  part  of  the  first  section  of  the  9  Geo.  III.  c.  16.    Now  in 

relation  to  the  use  of  this  word,  Lord  Coke,  in  his  third  Institute, 

says,  p.  189  :  ''  In  this  branch  these  words  '  by  force  and  virtue  of 

any  such  right  or  title '  were  materially  added,  for  otherwise  if  the 

King  had  been  answered  the  revenues,  &c.,  by  reason  or  pretext  of 

wardship,  primer  seisin,  extent,  or  the  like,  it  might  have  made  a 

doubt  whether  such  an  answering  of  the  revenues,  &c.  had  been 

within  this  Act ;  which  doubt  is  cleared,  that  it  must  be  by  force 

or  virtue  of  any  such  right  or  title  whereby  the  King  impeacheth 

the  state  of  the  subject."    In  the  present  case  I  can  find  no  such 

word ;  and  I  will  not  rely  upon  this  view,  as  in  this  statute  the 

words  are  general,  ''  by  force  of  any  right  or  title  to  the  same." 

The  only  receipt  by  the  Grown  within  the  last  sixty  years  has  been 

of  the  rent  of  four  pounds  and  a  fraction  imposed  by  the  Act  of 

Parliament,  and  reserved  by  the  patent,  which  carefully  discharged 

the  patentee  of  all  other  rents.    This  small  rent  ceased  to  be  payable 

under  the  grant  on  the  death  of  the  grantee  without  issue-male, 

and  it  may  be  doubted  whether  it  was  payable  under  the  Act  of 

Parliament.     If  it  was  paid  by  force  of  any  right  or  title  to  the 

same,  it  must  have  been  *by  force  of  the  right  under  the  Act.    But       [  ^80  ] 

that  very  imposition  presupposes  that  the  estate  is  vested  in  the 

subject,  and  not  in  the  Grown.     The  King  could  not  hold  an  estate 

subject  to  a  quit-rent  payable  to  himself.     The  first  section  of  the 

48  Geo.  III.  provides  for  the  continued  payment  of  fee-farm  rents 

or  other  rents  which  shall  have  been  answered  and  actually  paid  to 

the  Grown  within  sixty  years  before  suit  in  respect  of  any  lands  of 

which  the  estates  and  rights  being  defective  are  established  by  the 

Act.    This  is  a  copy  of  section  6  in  the  21  Jac.  I. ;  and  in  8  Inst.  191, 

an  example  is  given ;  ''  King  Edward  YI.  did  grant  the  manor  of  D, 

which  came  to  him  by  the  Statute  of  Ghaunteries,  to  J.  S.  and  his 

heirs,  reserving  a  fee-farm  or  any  other  rent ;  which  grant,  for  some 

imperfection,  was  insufiGcient  in  law  to  pass  the  said  manor,  and 

yet  is  established  and  made  sure  by  this  Act.    This  proviso  maketh 

good  the  fee-farm  or  rent  to  the  King,  if  he  hath  been  answered  the 

same  by  the  greater  part  of  sixty  years  last  past."    In  other  words, 

the  Act  confirmed  the  estate,  but  subject  to  the  rent  reserved.    On 

that  an  argument  was  founded  at  the  Bar,  that  the  provisions  of 

this  Act  of  Parliament  were  only  intended  to  extend  to  such  cases ; 
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Ttjthill  that  is,  an  infirm  grant  by  the  Crown  in  fee,  subject  to  a  qnit-rent ; 
RooBBs.  *^^  *^**  grant  made  good  by  the  Act :  but  I  am  clearly  of  opinion 
that  this  case  equally  falls  within  the  words  and  provisions  of  the 
Act.  No  part  of  the  Act  shows  that  it  was  intended  to  be  confined 
to  the  particular  case.  It  applies  to  that  case ;  but  why  should  it 
not  also  embrace  the  case  before  the  Court?  The  right  of  the 
Crown  to  the  estate  commenced  in  1776;  and  its  right  to  this 
particular  rent  ceased  the  moment  before  the  right  to  the  estate 
itself  accrued.  The  subject  has  since  that  period  enjoyed  the 
estate — the  Crown,  the  rent.    Is  not  that  the  precise  case  provided 

[  *8i  ]  for  by  this  section?  *This  case  has  all  the  circumstances  required 
by  the  section ;  for  here  is  a  defective  title  to  the  estate,  which  u 
made  good  by  the  Act ;  and  here  is  a  render  of  a  rent  out  of  tfaf 
estate  itself,  as  the  receipts  produced  clearly  show.  Thus  the  case 
falls  within  the  Act ;  and  this  section  proves  the  soundness  ot  the 
construction  which  I  have  put  upon  the  first  section,  in  holding 
that  the  words  **  actual  seisin  "  do  not  extend  to  this  case ;  for  tins 
section  proves  that  in  this  case,  in  which  there  clearly  must  have 
been  a  seisin  in  the  Crown  by  the  render  of  the  rent — ^that  is,  a 
seisin  as  the  law  then  stood,  irrespective  of  this  Act  of  Parliament,— 
it  was  the  intention  of  the  Legislature  to  give  the  estate  to  the 
subject.  Therefore  I  am  clearly  of  opinion  with  the  Master  of  the 
Bolls,  that  this  is  a  case  which  does  not  fall  within  the  second 
saving  in  the  Act,  and  that  the  title  is  not  objectionable  upon  that 
ground. 

Was  then  the  payment  of  this  rent  an  answering  by  force  of  anj 
right  to  the  rents,  revenues,  issues,  or  profits  of  the  lands  ?  The 
language  of  the  15  Charles  I.  was  contrasted  with  that  of  thia 
statute ;  but  I  think  it  clear  that  this  small  rent  was  not,  wilhin 
the  meaning  of  the  Act,  the  rents,  revenues,  or  profits  of  these 
lands.  The  latter  words  are  used  in  the  Act  with  relation  to  an 
enjoyment  by  the  tenant ;  and  Coke  (i)  manifestly  treats  them  as 
meaning  the  general  profits  of  the  estate  :  and  the  first  section  to 
which  I  have  already  referred,  shows  that  the  Legislature  intended 
the  Act  to  make  good  a  defective  title  by  non-claim,  although  a 
fee-farm  or  other  rent  had  been  answered  out  of  the  same.  Although 
in  the  statute  of  James  I.  there  are  no  such  words  as  in  this  Act 

[  ^82  ]  of  Parliament,  Lord  Coke  *says  that,  de  facto,  the  man  was  seised, 
though  seised  without  title ;  and  though  the  King  may  treat  him 
as  bailiff,  yet  his  receipt  is  within  the  Act  and  bars  the  Crown. 

(1)  3  Inst  190. 
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Chat  also  bears  on  the  constrnction  I  put  on  the  first  saving ;  and     Tuthill 
t  is  not  to  be  denied  that  under  the  Act  of  James  both  rights  and      Rogers. 
dso  estates  in  the  Grown  were  barred ;  for  Lord  Coke,  in  using  the 
expression  ''real  estate,"  did  not  mean  real  estate  in  contra-dis- 
binction  to  personal,  but  in  contra-distinction  to  a  right  or  remedy 
in  the  Crown. 

Then  comes  the  third  saving,  which  is,  that  the  Crown  shall  not 

be  barred  if  the  estate  has  been  duly  put  in  charge.    I  have  with 

great  pleasure  heard  the  observations  of  the  Master  of  thb  Bolls 

upon  this  saving ;  and  they  really  leave  me  nothing  to  do  but  to 

adopt  them,  and  express  my  concurrence  in  them.  In  The  Attorney- 

General  v.  Lord  Eardley  (i)  the  Court  decided  that  if  the  estate  was 

put  in  charge,  though  for  more  than  sixty  years  the  auditor's 

accounts  had  returned  nil,  yet  the  lands  were  duly  in  charge  within 

the  meaning  of  the  Act.    I  must  say  that  I  have  always  doubted 

that  decision ;  but  I  will  now  only  say,  that  if  the  point  arise  again, 

it  may  deserve  further  consideration.    It  does  not,  however,  touch 

the  question  in  this  case ;  for  as  the  Master  of  the  Bolls  has 

observed,  the  two  things  are  inconsistent ;   as  soon  as  the  estate 

is  put  out  of  charge,  the  rent  is  to  be  put  in  charge :  here  the  land 

was  not  in  charge,  which  is  the  case  provided  for  by  the  Act,  but 

the  rent  is,  and  there  is  no  dispute  abeut  the  right  of  the  Crown  to 

the  latter.     Therefore,  upon  the  whole,  my  opinion  is,  that  none  of 

those  savings  apply  to  the  present  case. 

The  third  section  of  the  Act  has  created  considerable  ^difficulty       [  *88  ] 
in  my  mind.    It  was  copied  from  section  8  of  the  9  Geo.  III., 
which  was  copied  from  the  second  section  of  the  21  James  I.  c.  2. 
It  provides,  first,  that  the  Act  shall  not  bar  the  King  of  any  lands 
whereof  any  reversion  or  remainder  then  was  in  his  Majesty  for  or 
concerning  the  said  reversion  or  remainder ;  secondly,  nor  of  any 
reversion  or  remainder  in  any  of  the  King's  predecessors,  which  by 
the  determination  of  any  limited  estate  of  fee-simple  or  of  any  fee- 
tail  ought  to  have  fallen,  or  which  might  or  ought  thereafter  first 
to  fall  in  possession  within  sixty  years  before  suit.    By  no  gram- 
matical construction  can  the  first  clause  of  this  section  be  governed 
1)7  the  second,  and  therefore  it  stands  as  an  absolute  saving  of  the 
right  to  a  reversion  then  vested  in  the  King :  and  this  is  the  proper 
constrnction  of  the  clause ;  for  upon  turning  to  the  statute  of  James, 
I  found  that  the  clause  was  there  introduced  in  that  sense ;  but  it 
was  improperly  copied  from  that  Act  into  the  English  Nullum 
(1)  22  B.  E.  697  (8  Pri.  39). 
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Tempus  Act,  and  this  Act.  It  was  properly  introduced  into  the 
statute  of  James ;  for  that  statute  only  barred  the  right  of  the 
Crown,  where  the  parties  had  been  in  possession  for  sixty  years 
prior  to  that  Act ;  and  it  saved  to  King  James  the  rights  to 
remainders  and  reversions  then  vested  in  him.  That  was  followed 
by  the  second  part  of  the  proviso,  that  as  to  reversions  in  the  King's 
predecessors,  they  should  remain  good  as  before,  unless  there  was 
sixty  years'  possession  in  the  subject.  This  section  was  introduced 
into  the  English  Nullum  Tempus  Act,  with  which  it  has  no  possible 
connexion. 

After  much  consideration  I  am  of  opinion  that  this  case  falls 
within  the  second  branch  of  the  section,  as  the  reversion  was  in 
George  the  Third's  predecessors ;  and  therefore  the  sixty  years  are 
a  bar.  This  was  clearly  the  intention  *of  the  Act.  Coke,  in 
8  Inst.  191,  referring  to  the  statute  of  Jac.  I.,  says,  that  the 
proviso  is  plain,  and  in  effect  included  in  the  body  of  the  Act. 
This  is  another  mode  of  getting  over  the  difficulty  to  which  I  have 
alluded,  but  which  did  not  arise  upon  the  statute  of  James.  The 
result  is,  that  this  title  must  be  accepted ;  and  this  construction 
will  put  the  case  of  the  subject  in  this  country  in  the  same  state  as 
it  stands  in  England.  The  Crown,  I  am  persuaded,  never  will 
impeach  the  title  of  any  subject  upon  an  ambiguity  in  the  Act ;  but 
I  do  not  put  my  decision  upon  that  ground  ;  I  rest  it  on  the  ground 
that  this  is  a  good  and  marketable  title.  After  the  very  elaborate 
discussion  of  the  case  at  the  Bar,  I  may  add,  that  I  give  my  opinion 
with  great  reliance  upon  the  correctness  of  it. 

The  exceptions  must  be  overruled ;  the  purchaser  to  take  back  the 
deposit.  It  is  not  a  case  in  which  the  purchaser  is  to  pay  the  costs 
of  investigating  the  title. 


1844. 
April  27. 

Sib  Edwabd 

SuonsN, 

L.C. 

[90] 


In  re  CHINNERYS,  Lunatics. 

(1  Jo.  &  Lat.  90—91 ;  S.  C.  6  Ir.  Eq.  B.  469.) 

A  tenant  of  a  lunatic's  estate  will  be  restrained,  by  ozder  on  petition 
made  in  the  matter  of  the  lunacy,  from  committing  waste. 

Mr.  CvNNiNQHAM  Ellis,  on  behalf  of  the  receiver  of  the 
lunatics'  estate,  moved  by  petition,  for  an  injunction  in  the 
nature  of  a  writ  of  estrepement,  to  restrain  certain  tenants  of 
the  estate,  and  all  persons  claiming  under  them,  from  burning,  or 
turning  up  for  burning,  any  part  of  the  surface  of  the  lands  of 
Coachmare  Meadows,  in  the  county  of  Cork ;  and  from  raising  off 
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or  selling  any  portion  of  the  surface  soil  of  those  lands,  and  from        in  re 
committing  any  waste  or  destraction  thereon. 

The  Lord  Chancellor  having  inquired  whether  there  *was  any       [  •si  ] 
authority  for  granting  such  an  application  upon  a  petition  in  lunacy, 
j\Tr,  Butt,  for  the  committee  of  the  estate,  cited  In  re  Creagh  (i),  to 
show  the  jurisdiction  of  the  Court. 

The  Lord  Chancellor: 

I  shall  grant  the  injunction  in  this  case,  acting  upon  the  authority 
of  Lord  Bedesdale  ;  whose  practice,  in  that  respect,  was  followed 
by  Lord  Manners,  in  the  case  cited  at  the  Bar ;  though,  I  confess, 
I  entertained  some  doubt  upon  the  subject. 


SHEE  V.  HAEEIS.  i«**- 

April  27. 
(1  Jo.  &  Lat  91—93 ;  S.  C.  nom.  Harru  v.  Shee,  6  Jr.  Eq.  E.  543.)  - — 

After  a  decree  for  a  sale  in  a  suit  to  raise  the  arrears  of  a  rent-charge,       sugdbn 
the  Court  will  appoint  a  receiver  if  the  defendant  do  not  bring  in  the  title  L.G. 

deeds  pursuant  to  the  decree.  [  91  ] 

Motion  by  way  of  appeal  from  an  order  of  the  Master  of  the 
Bolls,  appointing  a  receiver  over  the  estate  of  the  defendant. 

The  bill  was  filed  to  raise  the  arrears  of  a  rent-charge,  affecting 
the  fee-simple  of  certain  lands  to  which  the  defendant  was  entitled. 
On  the  10th  of  November,  1848,  a  decree  for  a  sale  of  those  lands 
was  pronounced.  This  decree  contained  the  ordinary  direction,  that 
the  defendant  should  bring  in  and  lodge  with  the  Master,  within 
three  months,  all  deeds,  &c.  The  plaintiff  subsequently  enrolled  the 
decree ;  but  the  defendant  having  neglected  to  bring  in  the  deeds 
after  having  been  served  with  the  decree,  the  plaintiff  was  unable  to 
proceed  to  a  sale.  It  also  appeared  *that  the  defendant  had  insti-  [  *92  ] 
tuted  a  suit,  impeaching  the  plaintiff's  rent-charge  and  the  decree. 
Under  these  circumstances,  the  plaintiff  applied  to  the  Master  of 
THE  Bolls  for  a  receiver,  who  made  the  order  now  appealed  from. 

Mr.  W.  Brooke  and  Mr.  J.  Dwyer^  for  the  appellant.    *    *    ♦ 

Mr.  Brewster  J  for  the  plaintiff. 

The  Lord  Chancellor: 
I  see  no  reason  why  this  motion  should  not  have  been  made  at 

(1)  1  BaU  &  B.  108. 
&.R. — VOL.  Lxvm.  16 
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8HBE  the  Bolls.  Generally  speal^ng,  it  was  not  the  practice,  until  lately, 
Har'kis.  to  appoint  a  receiver  by  decree  on  the  hearing :  if  it  were  deemed 
advisable  to  apply  for  a  receiver,  the  party  proceeded  by  motion ; 
for  in  appointing  receivers  the  Court  is  influenced  by  many  motives 
besides  mere  right.  There  is,  however,  now  no  reason  why,  in  a 
proper  case,  a  receiver  should  not  be  appointed  at  the  hearing.  One 
objection  to  doing  so  was,  that  he  could  not  be  so  easily  dealt  with 
afterwards,  as  if  he  had  been  appointed  upon  motion  ;  but  that  has 
been  obviated  by  the  new  orders.  The  grounds  upon  which  this 
order  is  sought  to  be  supported  are  two ;  first,  because  the  order  in 

[  *93  ]  the  decree  *for  bringing  in  the  title  deeds  has  not  been  complied 
with  by  the  defendant ;  secondly,  because  the  defendant  has  insti- 
tuted a  suit  to  impeach  the  decree.  There  is  a  satisfactory  answer 
given  to  the  last ;  for  as  that  suit  was  in  existence  at  the  time  when 
this  cause  was  heard,  and  the  plaintiff  elected,  notwithstanding,  to 
take  a  decree  for  a  sale,  he  cannot  now  set  up  that  suit  as  a  ground 
for  the  appointment  of  a  receiver.  As  to  the  other  ground,  it  is 
said  that  this  is  not  the  proper  mode  of  compelling  the  defendant 
to  bring  in  the  title  deeds,  and  that  the  plaintiff  may  proceed  in  the 
ordinary  manner  for  that  purpose  ;  but  I  look  upon  the  matter  in 
this  view :  the  plaintiff  elected  to  take  a  decree  for  a  sale,  upon 
the  faith  that  the  order  for  the  production  of  the  title  deeds  would 
be  complied  with.  He  cannot,  without  those  deeds,  act  upon  the 
decree  he  has  obtained ;  and  it  is  the  defendant  who,  by  his  refusal 
to  comply  with  the  decree,  has  rendered  it  for  the  present  ineffec- 
tual. Has  the  plaintiff  got  that  which  he  elected  to  take  ?  Has 
not  the  defendant,  by  his  conduct,  prevented  him  from  having  the 
benefit  of  the  decree  ?  Therefore,  having  perfect  power  to  do  so, 
I  will  grant  the  application  for  the  receiver;  not  for  the  direct 
purpose  of  compelling  the  production  of  the  deeds,  but  because 
the  plaintiff  has  not  got  that  which  he  elected  to  take,  through  the 
default  of  the  other  party.  The  order  of  the  Mastbb  of  the  Bolls 
was  perfectly  correct;  and  therefore  I  must  refuse  this  motion, 
with  costs. 


1844.  BOWEN  V.  EVANS. 

'11^22/^'  (1  Jo.  &  Lat.  178—270 ;  S.  C.  6  Ir.  Eq 

Sib  Edward      [Affikmbd  on  appeal  to  the  House  of  Lords,  as  reported  in 

SUODEK, 

L.C. 
[178] 


SuoDBK,      2  H.  L.  C.  267.1 

Li.C. 
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BUREOUGHS  v.  M'CREIGHT.  :844. 

Vav  27 
(1  Jo.  &  Lat.  290—305 ;  S.  0.  7  Ir.  Eq.  E.  49.)  _1_ 

Under  the  Beal  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27),   ^ib  Edward 
actual  possession  by  enjoyment  of  the  profits  of  lands,  though  not  adverse  t  q'  ' 

in  the  old  sense  of  the  law,  n^y  be  a  bar  and  a  transfer  of  the  estate.  r  29Q  1 

Lands  were  conveyed  to  a  trustee  and  his  heirs,  in  trust  for  five  persons 
as  tenants  in  common  in  fee.  For  more  than  twenty  years  prior  to  the 
filing  of  the  bill,  four  of  the  tenants  in  common  had  been,  by  tiieir  agent, 
in  the  uninterrupted  and  exclusive  receipt  and  enjoyment  of  the  rents  and 
profits  of  all  the  lands.  The  trustee  never,  in  any  manner,  interfered  in 
the  trust :  Held,  that  the  title  of  the  fifth  tenant  in  common  was  barred  by 
the  Beal  Property  Limitation  Act,  1833 ;  and  that  the  case  was  not  within 
the  saving  of  the  25th  section. 

The  moment  after  an  acknowledgment  of  title  within  the  meaning  of  the 
14th  section  is  made,  the  time  begins  to  run  against  the  person  to  whom  it 
is  made. 

Edward  Mathews  being  seised  in  fee  of  the  lands  of  Ballaghanery 
and  Ballinran,  and  possessed  of  considerable  personal  property,  by 
his  will,  bearing  date  the  10th  of  January,  1756,  devised  unto  his 
wife,  Sarah  Mathews,  and  unto  his  three  sons,  Daniel,  Hill,  and 
Edward  Mathews,  and  to  the  survivor  of  them,  and  the  heirs, 
executors,  &c.,  of  such  survivor,  all  his  real  estate,  leases  for  lives 
and  years,  either  in  possession,  reversion  or  remainder,  and  all  his 
personal  estate,  upon  trust,  to  raise  a  certain  sum  of  money  therein 
specified,  for  the  benefit  of  his  creditors :  and  he  thereby  also 
devised  and  bequeathed  to  his  wife  the  sum  of  800Z.,  and  to  his  eight 
daughters,  Elizabeth,  Grace,  Sarah,  Jane,  Anne,  Charlotte,  Leslie, 
and  Mary  Mathews,  2002.  each,  with  interest  for  the  same;  subject, 
however,  to  a  proviso  therein  contained,  that  if  any  or  either  of 
his  eight  daughters  should  marry  without  the  consent  of  their 
mother,  then  and  in  such  case,  the  sum  devised  to  such  daughter 
so  marrying,  should  go  to  and  be  divided  among  the  other  daughters, 
share  and  share  alike;  and  in  case  any  of  them  should  die  unmarried 
and  without  issue,  then  his  will  was,  that  the  portions  so  devised 
to  her  or  them  so  dying,  should  go  in  like  manner  to  the  surviving 
daughters :  and  the  testator,  after  bequeathing  to  his  three  sons, 
certain  pecuniary  legacies  therein  specified,  and  making  other 
provisions,  devised  and  bequeathed  all  the  rest  and  ^residue  of  his  [  *29i  ] 
real  estates  and  chattels  real  and  personal,  either  in  possession, 
reversion  or  remainder,  and  all  his  other  effects,  to  his  trustees, 
for  the  benefit  of  his  eight  daughters,  subject,  nevertheless,  to 
the  condition  annexed  to  their  respective  portions  thereinbefore 
bequeathed:  and  he  appointed  his  wife  and  his  three  sons  executors 
of  his  will. 

16—2 
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BuBBouoBs  The  testator  died  seised  and  possessed  of  considerable  real  and 
M'CBEioHT.  personal  property,  other  than  the  lands  of  Ballaghanery  and  Ballin- 
ran ;  and  after  his  decease  the  trustees  named  in  his  will  possessed 
themselves  of  his  personal  property,  and  entered  into  possession  of 
his  real  estates.  In  the  year  1768,  all  the  testator's  real  estates, 
except  Ballaghanery  and  Ballinran,  were  sold  by  the  trustees ;  and 
out  of  the  produce  of  the  sale  and  the  personal  estate,  all  the 
testator's  debts  and  legacies  were  paid  off  and  discharged. 

Elizabeth  Mathews  died  in  1769,  and  Grace  Mathews  in  1775, 
both  of  them  intestate,  unmarried  and  without  issue.  Sarah 
married  Isaac  Bomford,  who  died  prior  to  1798,  leaving  his  wife 
surviving;  Jane  married  W.  Wilson;  Anne  married  the  Bev. 
James  Hamilton ;  and  Mary  married  Humphrey  Bland,  who  also 
died  prior  to  1798,  leaving  Mary  surviving.  In  and  previous  to 
that  year,  Peter  Gustavus  Bock  Mathews,  eldest  son  and  heir-at- 
law  of  Daniel  Mathews,  who  was  the  surviving  trustee  named  in 
the  will  of  the  testator,  and  also  heir-at-law  to  the  testator,  was 
in  possession  of  the  lands  of  Ballaghanery  and  Ballinran,  claiming 
to  hold  them  beneficially  for  his  own  use:  and  on  the  24th  of 
December,  1798,  Jane  Wilson,  the  Bev.  James  Hamilton  and  Anne 
[  *292  ]  his  wife,  Mary  *Bland,  Charlotte  Mathews,  and  Leslie  Mathews, 
filed  their  bill  against  Peter  Gustavus  Bock  Mathews,  as  heir-at- 
law  of  the  surviving  trustee,  and  as  such,  having  been  from  the 
decease  of  the  surviving  trustee,  in  possession  of  the  property,  for 
an  account  of  all  sums  of  money  received  by  him  out  of  the  lands 
of  Ballaghanery  and  Ballinran,  and  that  the  plaintiffs  might,  under 
the  will  of  the  testator,  be  put  into  the  actual  possession  thereof, 
and  quieted  therein.  The  plaintiffs  afterwards  filed  a  supplemental 
bill  in  that  cause,  making  W.  Wilson,  the  husband  of  Jane  Wilson, 
and  Sarah  Bomford,  parties  defendants ;  and  praying,  that  if  it 
should  appear  that  the  plaintiffs  were  not  entitled  to  the  whole  of 
the  lands,  then,  that  they  might  be  decreed  to  such  parts  thereof 
as  they  should  appear  to  be  respectively  entitled  to,  and  might  be 
put  into  the  actual  possession  thereof,  and  be  quieted  therein;  and 
for  a  partition. 

Sarah  Bomford,  by  her  answer  in  that  cause,  relinquished  and 
released  to  the  plaintiffs  all  the  interest,  right  and  title  which  she 
had  in  the  lands ;  and  consented  that  the  plaintiffs  should  obtain 
a  decree  for  her  moiety  of  the  lands,  and  should  be  quieted 
therein. 

On  the  80th  of  April,  1799,  a  decree  was  pronounced  in  the 
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caase,  directing  the  Master  to  take  an  account  of  the  rents  of    Bubrouohs 
Ballaghanery   and  Ballinran,   since  the  defendant  Peter  G.   B.    M'Cbkioht. 
Mathews  got  into  possession  of  the  same ;  and  that  an  injunction 
should  forthwith  issue  to  put  the  plaintiffs  and  the  defendant 
Sarah  Bomford,  into  possession  thereof :  but  this  decree  did  not 
direct  any  partition  to  be  made  of  the  lands. 

Previous  to  the  year  180S,  the  Bev.  James  Hamilton  died,  [29h  ] 
leaving  his  wife,  Anne  Hamilton,  him  surviving;  and  Charlotte 
Mathews  died  unmarried,  and  without  issue :  and  in  this  state  of 
the  family,  indentures  of  lease  and  release  were  executed,  the 
release  bearing  date  the  6th  of  January,  1803,  and  purporting  to 
be  made  between  Sarah  Bomford,  W.  Wilson  and  Jane  hi^  wife, 
Anne  Hamilton,  Mary  Bland,  and  Leslie  Mathews,  of  the  first 
part ;  Edward  Mathews,  of  the  second  part ;  Patrick  Clancy,  of  the 
third  part ;  and  Clement  Barry,  of  the  fourth  part :  and  thereby 
the  parties  of  the  first  part,  in  consideration  of  the  sum  of  8,8002., 
to  them  alleged  to  be  paid  by  Edward  Mathews,  granted  and 
released  the  lands  of  Ballaghanery  and  Ballinran,  to  Edward 
Mathews,  his  heirs  and  assigns,  for  ever.  This  deed  was  executed 
by  Sarah  Bomford,  by  power  of  attorney,  to  Anne  Hamilton  ;  and 
was  executed  by  the  other  parties  of  the  first  part,  except  W.  Wilson 
and  Jane  his  wife.  A  fine  and  recovery  was  afterwards  levied  and 
fiaSered  by  Anne  Hamilton,  Mary  Bland,  and  Leslie  Mathews, 
parsaant  to  a  covenant  for  that  purpose  contained  in  that  deed, 
but  not  by  Sarah  Bomford  or  W.  Wilson,  and  Jane  his  wife.  A 
small  portion  of  the  purchase-money  only  was  paid  ;  and  the  lands 
themselves  were  afterwards,  by  an  indenture  of  the  26th  of  June, 
1810,  reconyeyed  in  the  manner  after-mentioned. 

On  the  28th  of  April,  1803,  Anne  Hamilton,  one  of  the  surviving 
daaghters  of  Edward  Mathews,  died  without  ever  having  had  any 
iflsae;  and  by  her  will  she  appointed  Isaac  Thompson  and  Jane 
Mathews,  who  afterwards  married  Thomas  Boberts,  executor  and 
executrix  thereof;  and  Jane  Mathews  her  residuary  legatee.  Leslie 
Mathews,  *one  other  of  the  surviving  daughters  of  Edward  Mathews,  C  *29i  ] 
died  in  the  month  of  May,  1803,  unmarried  and  without  issue, 
having  made  her  will  and  thereby  appointed  Sarah  Elizabeth 
Bland  and  Jane  Mathews  her  executrices  and  residuary  legatees : 
and  in  the  month  of  February,  1809,  Sarah  Bomford  died,  leaving 
the  plaintiff,  her  grandson,  then  a  minor,  her  heir-at-law.  She 
had  issue  one  daughter  only,  Anne  Trevor  Bomford,  who  in  her 
life-time  married  the  Bev.  Newburgh  Burroughs ;  and  she  and  her 
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BuBRouGHB  husband  died  in  the  life-time  of  Sarah  Bomford,  leaving  the  plaintiff 

M'Cbeight.   ^^^  t^o  other  Bons  them  surviving. 

On  the  18th  of  January,  1810,  Jane  Wilson,  in  consideratioii  of 
the  sum  of  700Z.,  granted  and  released  to  James  M'Eey,  his  heirs 
and  assigns,  one  undivided  fourth  part  of  the  lands  of  Balli^hanery 
and  Ballinran. 

By  indenture,  dated  the  26th  of  June,  1810,  and  expressed  to  be 
made  between  Edward  Mathews,  of  the  first  part;  Sarah  Bomford, 
Mary  Bland,  Whitton  Wilson  and  Jane  his  wife,  Isaac  Thompson, 
Thomas  Boberts  and  Jane  his  wife,  executors  of  Anne  Hamilton, 
deceased,  and  Sarah  Elizabeth  Bland,  who,  with  the  said  Jane 
Boberts,  were  executrices  of  Leslie  Mathews,  deceased,  of  the 
second  part ;  and  Bobert  Bradshaw  and  Gilbert  M'Uveen,  of  the 
third  part — after  reciting  the  indenture  of  the  6th  of  January,  1808, 
and  the  fine  and  recovery ;  that  Anne  Hamilton  was  dead,  having 
appointed  J.  Thompson  and  Jane  Boberts  her  executors;  that 
Leslie  Mathews  was  dead,  having  appointed  Sarah  E.  Bland  and 
Jane  Boberts  her  executrices ;  that  Edward  Mathews  had,  at  the 
time  of  the  execution  of  the  conveyance  of  January,  1803,  paid  the 
[  *296  ]  «sum  of  8852. 14^.  lief.,  on  account  of  the  purchase-money,  and  had 
passed  four  bonds  for  the  residue  thereof;  that  on  the  6th  of  December, 
1808,  a  bill  was  filed  in  Chancery  by  Mary  Bland,  Sarah  Bomford, 
Sarah  Elizabeth  Bland,  and  Jane  Boberts,  then  Jane  Mathews,  as 
executrices  of  Leslie  Mathews,  Isaac  Thompson  and  Jane  Boberts, 
as  executors  of  Anne  Hamilton,  and  Jane  Wilson,  against  Edward 
Mathews  and  others,  praying  that  the  deed  of  the  6th  of  January, 
1808,  might  be  set  aside,  or,  if  not,  that  the  balance  of  the  purchase- 
money  might  be  deemed  a  charge  on  the  lands  thereby  conveyed, 
and  that  the  same  might  be  raised  by  a  sale  thereof ;  that  no  decree 
had  been  made  in  that  suit,  and  that  the  parties  were  desirous  of 
putting  an  end  to  it,  and  to  all  controversies  between  them,  relative 
to  the  deed  of  January,  1808;  Edward  Mathews,  for  the  con- 
siderations therein  mentioned,  granted  and  released  the  lands  of 
Ballaghanery  and  Ballinran,  unto  and  to  the  use  of  B.  Bradshaw 
and  G.  M'Uveen,  their  heirs  and  assigns,  in  trust  for  W.  Wilson 
and  Jane  his  wife,  Sarah  Bomford,  Mary  Bland,  Sarah  Elizabeth 
Bland,  Thomas  Boberts  and  Jane  his  wife,  executrices  of  Leslie 
Mathews,  deceased,  and  to  the  said  Thomas  Boberts  and  Jane  his 
wife,  and  Isaac  Thompson,  executors  of  Anne  Hamilton,  their  heirs 
and  assigns:  and  after  reciting  that  Sarah  Bomford  was  entitled 
to  one  undivided  fifth  part  of  tbq  lands,  hut  that  she,  hfkving  resided 
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for  many  years  at  Lisle,  in  French  Flanders,  had  not  been  heard    Bubrouohs 
of  by  any  of  her  relations  for  more  than  two  years,  whereby  it  was    m'Cbbioht. 
uncertain  whether  she  was  living  or  not ;  it  was  declared,  that  in 
respect  to  Sarah  Bomford,  if  living,  or  if  dead,  in  respect  to  her 
heirs,  executors,  &c.,  it  was  the  true  intent  and  meaning  of  this 
indenture,  that  she  or  her  heirs,  executors,  &c.,  should  have  her 
or   their  election,  ^either  to  claim  the  said  one-fifth  part  of  the      [  ^296  ] 
lands,  or  her  one-fifth  part  of  the  purchase-money,  under  the  deed 
of  the  6th  of  January,  1808 ;  and  that  no  right  of  survivorship 
should  be  claimed  by  her  sisters,  Mary  Bland  or  Jane  Wilson,  their 
or  either  of  their  heirs  or  assigns. 

This  deed  was  not  executed  by  any  of  the  parties  to  it,  save 
£dward  Mathews;  and  Sarah  Bomford  had,  in  fact,  died  previously, 
on  the  18th  of  February,  1809. 

By  indenture  of  lease  and  release  of  the  18th  of  August,  1810, 
made  between  B.  Bradshaw  and  G.  Mllveen,  of  the  first  part; 
Mary  Bland,  of  the  second  part ;  and  Bobert  Wybrants,  of  the 
third  part;  and  a  fine  levied  by  Mary  Bland,  pursuant  to  a 
covenant  therein,  Mary  Bland,  for  the  considerations  therein 
mentioned,  conveyed  her  one-fifth  of  the  lands  to  Bobert  Wybrants, 
his  heirs  and  assigns,  for  ever. 

In  the  year  1812,  ejectments  were  brought  in  the  Court  of 
Qaeen's  Bench,  against  certain  overholding  tenants  of  the  lands 
of  Ballaghanery  and  Ballinran,  and  in  those  ejectments  separate 
demises  were  laid  in  the  name  of  the  plaintiff  (therein  described  as 
a  minor,  and  the  heir-at-law  of  Sarah  Bomford,  deceased)  and  of 
the  other  parties  who  were  entitled  to  the  lands.  In  those  eject- 
ments, judgments  were  recovered,  and  haberea  issued,  and  possession 
was  delivered  accordingly. 

W.  Wilson  died  previous  to  the  year  1812,  leaving  no  issue  of 
bis  marriage,  but  leaving  his  wife  Jane  him  surviving ;  who  many 
years  afterwards,  but  long  before  the  filing  of  the  present  bill,  died 
without  issue. 

By  an  indenture  of  mortgage,  bearing  date  the  9th  of  September,  [  297  ] 
1812,  and  made  between  James  M'Eey  of  the  one  part;  and  Joseph 
Glenny  of  the  other  part ;  James  M'Eey,  in  consideration  of  the 
sum  of  1,070Z.,  granted  and  released  three  undivided  fifth  parts  of 
the  lands  of  Ballaghanery  and  Ballinran,  to  Joseph  Glenny,  his 
heirs  and  assigns,  subject  to  redemption.  It  did  not  appear  how 
James  M'Eey  became  entitled  to  two  of  the  three-fifths  so  mortgaged 
by  him,  otherwise  than  as  might  be  inferred  from  the  subsequent 
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Bdbrouohs  deeds.  James  M'Eey  died  shortly  afterwards,  leaving  two  daughters, 
M'Crsioht.    Anne,  the  wife  of  John  M'Greight,  and  Charlotte,  the  wife  of  James 
Bead,    his    devisees   and   co-heiresses-at-law,   and   the  principal 
defendants  in  this  cause,  him  surviving. 

By  another  indenture  of  mortgage,  bearing  date  the    18th  of 
February,  1819,  and  made  between  Bobert  Bradshaw  and  Gilbert 
M'llveen,  of  the  first  part;  Thomas  Boberts  and  Jane,  his  wife,  and 
Isaac  Thompson,  of  the  second  part ;  the  said  Thomas  Boberts  and 
Jane,  his  wife,  and  Sarah  Elizabeth  Bland,  of  the  third  part ;  John 
M'Creight  and  Anne,  his  wife,  and  James  Bead  and  Charlotte,  his 
wife,  of  the  fourth  part ;  and  Joseph  Glenny,  of  the  fifth  part;  after 
reciting  the  re-conveyance  of  the  26th  of  June,   1810,   Bobert 
Bradshaw  and  Gilbert  M'llveen,  with  the  consent  of  the  parties 
of  the  second,  third,  and  fourth  parts,  and  also  the  parties  of  the 
second  and  third  parts,  as  well  for  themselves  as  with  the  consent 
of  the  parties  of  the  fourth  part,  according  to  their  respective  estates 
and  interests,  granted  and  released  two  undivided  fifth  parts  of  the 
lands  of  Ballaghanery  and  Ballinran,  being  the  share  or  proportion 
of  said  lands  which,  by  the  deed  of  the  26th  of  June,  1810,  therein 
mentioned,  had  been  granted  and  conveyed  to  Bobert  Bradshaw 
[  *298  ]       ♦and  Gilbert  M'llveen,  in  trust  for  Sarah  Elizabeth  Bland,  Thomas 
Boberts  and  Jane  his  wife,  executors  of  Leslie  Mathews,  and  the 
said  Thomas  Boberts  and  Jane  his  wife,  and  Isaac  Thompson, 
executors  of  Anne  Hamilton,  unto  Joseph  Glenny,  his  heirs  and 
assigns,  subject,  however,  to  redemption,  upon  payment  of  the  sum 
of  1,070/.,  with  interest  and  costs,  as  therein  mentioned.     This 
deed  contained  a  covenant  by  Thomas  Boberts,  that  he  and  his  wife 
would  levy  a  fine  to  Joseph  Glenny,  of  all  her  estate  and  interest 
in  the  said  two  undivided  fifths  of  the  lands ;  and  also,  similar 
covenants  by  John  M'Creight,  and  James  Bead,  for  themselves  and 
their  wives ;   but  the  deed  was  executed  by  Thomas  Boberts  and 
Jane  his  wife,  alone. 

By  another  indenture  of  mortgage  of  the  9th  of  September,  1819, 
made  between  John  M'Greight  and  Anne  his  wife,  and  James  Bead 
and  Charlotte  his  wife,  of  the  one  part ;  and  Joseph  Glenny,  of  the 
other  part ;  John  M'Creight  and  Anne  his  wife,  and  James  Bead 
and  Charlotte  his  wife,  granted  and  confirmed  unto  Joseph  Glenny, 
three  undivided  fifth  parts  of  the  lands,  to  hold  to  him,  his  heirs 
and  asbigns,  for  ever,  subject  to  redemption  upon  payment  of  the 
sum  of  1,070/.,  with  lawful  interest,  secured  by  the  aforesaid 
deeds  of  mortgage;  and  also  upon  re-payment  of  the  sum  of 
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745L  5s.  lOcf.,  with  lawfal  interest.     This  deed  was  executed  by    Bubbouohb 
all  parties.  M'Creioht. 

The  original  bill  was  filed  on  the  25th  of  February,  1842,  by  the 

plaintiff,  Sackville  Burroughs,  against  the  several  persons  appearing 

to  be  interested  in  the  lands ;  and  it  prayed  that  Gilbert  M'llveen, 

as  the  heir-at-law  of  Gilbert  M'llveen,  deceased,  the  surviving 

trustee  in  the  deed  of  the  26th  of  June,  1810,  might  be  declared 

a  trustee  for  the  ^plaintiff,  as  to  one-fifth,  or  to  such  other  part  or       [  «299  ] 

proportion,  greater  or  less  than  one-fifth,  which  he  might  be  entitled 

to  in  the  lands  of  Ballaghanery  and  Ballinran;  or  for  such  persons, 

and  in  such  shares  and  proportions,  as  might  be  declared  entitled 

to  any  estate  or  interest  therein :  and  that  such  the  estate  and 

interest  of  the  plaintiff  in  the  lands,  or  the  parts  and  shares  jointly 

belonging  to  the  plaintiff,  and  any  other  person  or  persons  of  or  in 

the  lands,  might  be  ascertained  and  declared  ;  and  for  a  partition, 

if  necessary  :  and  that  an  account  might  be  taken  of  the  rents  and 

profits  of  the  lands  and  premises,  and  of  the  portion  thereof  to 

^hich  the  plaintiff  might  be  declared  entitled,  in  such  manner,  and 

for  such  period,  as  to  the  Court  should  seem  sufficient,  and  by 

whom  respectively,  and  to  what  amount  respectively,  the  same  had 

been  received  ;  and  that  the  defendants,  or  such  of  them  as  should 

appear  to  have  received  the  same,  and  to  be  liable  thereto,  might 

be  directed  to  pay  to  the  plaintiff,  such  sum  or  sums  of  money  as 

should  appear  on  the  accounts,  when  taken,  payable  to  the  plaintiff 

by  the  defendants,  or  any  of  them,  in  respect  of  such  the  rents  and 

profits,  out  of  the  estate  or  interest  to  which  the  plaintiff  should  be 

declared  so  entitled  in  the  lands  and  premises ;  together  with  the 

plaintiff's  costs. 

The  defendants,  the  M'Creights  and  Beads,  claimed  to  be  entitled 
to  four-fifths  of  the  lands ;  and  by  their  answers  relied  upon  length 
of  time,  and  the  8  &  4  Will.  IV.  c.  27.  It  was  admitted  by  consent, 
that  since  1810,  the  defendants,  the  M'Greights  and  Beads,  and 
those  under  whom  they  claimed,  had  been,  by  their  agents,  in  the 
uninterrupted  receipt  and  enjoyment  of  the  rents  and  profits  of 
four-fifths  of  the  lands,  and  the  defendant  Wy brants,  of  ♦the  [  •soo  ] 
remaining  one-fifth,  without  rendering  any  account  thereof  to 
Sarah  fiomford,  or  the  plaintiff.  In  1825,  a  commission  of  lunacy 
issued  against  the  plaintiff,  under  which  he  had  been  found  to  be  a 
lunatic  from  the  year  1823.  Previous  to  that  time,  and  after  he 
had  attained  his  full  age,  he  had  been  resident  in  England, 
was  read  to  show  th^t  he  h^d  neyer  hem  in  Ireland; 
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Burroughs   but  the  Court  did  not  deem  it  satisfactory.     It  Tvas  proved  that 
m^Creioht.    Barah  Bomford,  from  the  year  1801  to  her  death,  was  resident  on 
the  Continent,  out  of  the  jurisdiction. 

Mr.  Serjeant  Warren,  Mr.  Moore,  and  Mr.  Miller,   for  the 
plaintiff: 

The  plaintiff  asked  for  a  decree  for  one-fifth  only,  and  to  that 
extent  he  is  clearly  entitled  to  relief,  if  his  claim  be  not  barred  by 
the  Statute  of  Limitations.     The  time  antecedent  to  the  deed  of 
1810,  may  be  put  out  of  consideration ;  for  by  that  deed,  the  title 
of  Sarah  Bomford,  or  her  heirs,  to  one-fifth,  was  acknowledged  by 
the  trustees,  and  that  recognition  was  acted  on  by  all  parties,  by 
the  ejectments  of  1812,  and  the  mortgage  of  the  18th  of  February, 
1819.     The  case  is,  therefore,  one  in  which  the  lands  were  held 
upon  an  express  trust;  and  the  time  from  whence  the  period  of 
twenty  years  is  to  run,  is  defined  by  the  25th  section  of  the  8  &  4 
Will.  lY.  c.  27,  to  be  **  at,  and  not  before  the  time  at  which  such 
land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  valuable 
consideration ;  "  and  then  the  time  is  to  run  only  ''  as  against  such 
purchaser,  and  any  person  claiming  through  him."     Now  the  only 
conveyances  subsequent  to  the  deed  of  1810,  to  which  the  trustees 
are  professed  to  be  made  parties,  are  the  conveyance  by  Mary  Bland 
[  *HOi  ]       of  her  one- fifth  to  Robert  Wybrants,  and  *the  mortgage  of  the  18th 
of  February,  1819,  which  related  only  to  the  two-fifths  of  Leslie 
Mathews  and  Anne  Hamilton,  but  which  deed  never  was  executed 
by  the  trustees.    And  it  is  to  be  observed,  that  none  of  the  title- 
deeds  of  the  M'Creights  or  Beads,  profess  to  deal  with  more  than 
three-fifths  of  the  lands.     Therefore,  to  this  present  moment  the 
trustees  are  seised  of  one-fifth  of  the  lands,  in  trust  for  the  plaintiff. 

Mr.  William  Brooke,  Mr.  G.  Tomb,  and  Mr.  Robert  Andreicii 
for  the  defendants  John  and  Elizabeth  M'Creight,  and  Charlotte 
Bead. 

Mr.  Mtnahan,  for  the  representatives  of  Glenny,  the  mortgagee : 
The  plaintiff  is  barred  of  his  suit,  and  bis  right  is  transferred  to 
llie  defendants,  by  the  operation  of  the  3  &  4  Will.  IV.  c.  27,  unless 
the  case  comes  within  some  of  the  savings  of  that  Act.  The  12tb 
section  does  away  with  the  old  rule,  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  the  others.  *  *  * 
Theiu  as  to  the  2oth  ^eciion  of  the  Act,  it  does  not  appl^' ;  the 
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lef endants  do  not  claim  nnder  a  title  derived  from  the  trustees,  but    Burroughs 

kdversely  to  them.    If  this  had  been  the  case  of  a  legal  estate,  it  is    m'Crbioht. 

;lear  that  the  statute  would  be  a  bar  to  the  claim  of  the  plaintiff ; 

uid  the  24th  section  *makes  the  same  circumstances  to  operate  as      [  *S02  ] 

a  bar  to  an  equitable  estate,  which  would  so  operate  if  it  were  a 

Legal  estate.    No  time  will  be  a  bar  as  between  trustee  and  cestui 

que  trust,  when  the  trustee  receives  the  rents  to  his  own  use :  but 

tbat  is  not  the  case  here.     The  deed  of  February,  at  the  utmost, 

can  only  be  considered  as  an  acknowledgment  of  the  title  of  the 

plaintiff;   and  more  than  twenty  years  have  elapsed  from  its 

execution  to  tho  filing  of  this  bill. 

Mr.  Moore,  in  reply. 

The  Lobd  Chancellob: 

There  is  no  doubt  that  the  trust  in  this  case  continued  until  1810: 
the  trusts  of  the  deed  then  executed,  were  for  the  five  daughters  as 
tenants  in  common.    I  am  of  opinion,  that  the  ejectment  proceeding 
in  1812,  was  one  which  would  prevent  any  of  the  parties  to  it  from 
denjring  that  the  title  of  the  present  plaintiff  then  existed;  for 
having  made  him  one  of  the  lessors  of  the  plaintiff,  and  having  also 
made  the  trustees  in  the  deed  of  1810,  under  whom  all  the  parties 
claimed,  lessors  of  the  plaintiff,  it  is  clear  that  all  the  parties  were 
then  acting  under  a  common  title,  and  none  of  them  was  disputing 
the  title  of  any  other  of  them.    I  therefore  think,  that  at  that  time 
the  title  of  the  plaintiff  was  not  attacked.     The  transaction  of  1819 
followed,  in  which  the  trustees  of  the  legal  estate,  at  that  time 
clearly  not  barred,  were  made  parties ;  and  the  trust  was  recognized 
to  be  for  the  persons  under  whom  the  defendants  claim ;  and  by  it 
those  persons  transfer  the  property,  not  claiming  more  than  two- 
fifths  of  it.    The  trustees  did  not  *execute  that  deed,  and  therefore,       [  *303  ] 
the  transaction  is  ambiguous  ;  but  if  it  were  necessary  to  decide  the 
point,  I  should  be  very  much  inclined  to  come  to  the  conclusion, 
that  that  deed  was,  as  far  as  it  goes,  an  acknowledgment  of  the 
common  title.    But  the  Statute  of  Limitations,  though  it  does  not, 
I  apprehend,  exclude  the  considerations  I  have  adverted  to,  yet  puts 
actaal  possession  by  enjoyment  of  the  profits,  though  not  adverse 
in  the  old  sense  of  the  law,  upon  a  new  ground,  and  makes  it,  in 
itself,  a  bar  and  a  transfer  of  the  estate.    If  the  question  here  arose 
with  respect  to  a  legal  estate,  there  would  be  no  doubt ;  for  there 
a  possession, — I  do  not  Ul^e  to  cfill  it  ^m  adverse  possession, — 
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BuBBouGHB   but  an  enjoyment  contrary  to  the  title  of  the  plaintiff  since  1819, 
M'Ckbioht.   there  would  be  a  clear  bar  to  the  plaintiff's  claim,  if  there  be  no 
saving  of  it  in  the  Act.    The  fact  is  admitted,  that  from  1810  to  the 
present  time,  the  whole  of  the  rents  and  profits  of  the  lands  in 
question  have  been  received  by  the  defendants,  throogh  their  agents : 
they  have  taken  the  rents  between  them.    That,  in  the  absence  of 
any  thing  else,  would  constitute  a  clear  title  under  the  Statute  of 
Limitations ;  there  would  be  no  answer  to  it ;  for  the  rule  being 
altered  by  the  statute,  that  the  possession  of  one  tenant  in  common 
is  the  possession  of  the  other,  the  possession  of  one  of  them  here 
would  not,  in  point  of  fact,  be  such  a  possession  as  would  enure  for 
the  benefit  of  his  co-tenant.     Now  it  must  be  borne  in  mind,  that 
it  is  not  necessary  that  this  possession  should  be  strengthened  or 
corroborated  by  intermediate  conveyances.     The  Act  speaks  of 
possession  without  reference  to  conveyances ;  and  therefore,  con- 
veyances can  only  be  brought  in  aid  to  show,  that  there  were  such 
dealings  with  the  legal  estate,  as  continued  the  trust.    Independent 
of  the  Statute  of  Limitations,  there  is  nothing  to  prevent  the 
[  *304  ]      plaintiff  *from  saying,  that  those  claiming  under  the  trustees  never 
have  denied  their  trust :  they  do  not  claim  contrary  to  their  trust. 
At  the  same  time,  with  respect  to  acknowledgments  under  the  14th 
section,  I  would  observe,  what  I  have  before  had  occasion  to  remark, 
that  the  moment  after  a  man  signs  an  acknowledgment,  the  time 
begins  to  run  against  the  person  to  whom  the  acknowledgment  is 
made.     Therefore,  I  see  nothing  to  prevent  the  time,  in  this  case, 
running  from  1819,  unless  the  point  made  on  the  25th  section  is 
available  to  save  the  right  of  the  plaintiff.    But  that  section  is  very 
distinct,  that  where  the  land  or  rent  is  vested  in  a  trustee  upon  an 
express  trust,  the  time  shall  not  begin  to  run  until  such  land  or 
rent  shall  have  been  conveyed  to  a  purchaser  for  a  valuable  con- 
sideration :  and  then  you  may  proceed  against  the  trustee  or  those 
claiming  under  him.     Therefore,  a  trustee  remaining  in  possession, 
never  acquires  possession  adverse,  within  the  meaning  of  the  Act, 
to  the  title  of  his  cestui  que  trust ;  and  if  he  convey  to  any  one  not 
for  value,  the  same  result  follows.    Here,  though  it  was  at  first 
attempted  to  put  the  title  of  the  defendants  as  upon  a  purchase  for 
value,  it  was  afterwards  withdrawn ;  and  the  title  was  put  on  the 
mere  possession ;  and  it  was  denied  that  the  defendants  claimed 
under  the  trustee.    Claiming  under  the  trustee  must  mean  a  very 
different  claim  from  that  in  the  present  case,  for  here  the  trustees 
never  acted ;  for  from  1810,  all  the  rents  have  been  received  by  the 
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defendants  for  their  own  use.     The  tmsteeB,  therefore,  have  not    Burbouohs 

executed  their  trust,  and  the  defendants  have  not  acquired  any  estate    m'Cbeiout. 

from  them ;  that  is  clear,  unless  it  can  be  said  that  they  have 

acquired  it  from  the  trustees  under  the  Statute  of  Limitations ;  for 

if  the  claim  be  not  under  the  trustees,  then  it  is  in  opposition  to  the 

claim  of  the  trustees.    If  *the  trustees,  or  those  claiming  under  them,       [  *805  ] 

had  received  the  rents  under  the  trust,  they  would  have  applied  them 

pursuant  to  the  trust ;  but  that  is  not  the  case ;  the  defendants  are 

not  persons  who  have  placed  themselves  in  the  shoes  of  the  trustees, 

but  they  are  persons  who,  in  spite  of  the  trustees,  have  continued 

to  receive  the  rents  of  the  estate,  and  of  this  share  which  formerly 

belonged  to  the  plaintiffs,  for  their  own  benefit.    I  am  therefore  of 

opinion,  that  there  is  in  this  case  a  possession  which  operates  as  a 

bar  to  the  plaintiffs'  claim ;  that  the  case  is  not  within  the  25th 

section ;  and  that  the  bill  must  be  dismissed  with  costs. 


BATEMAN  v.  The  EARL  of  RODEN.  i844. 

(1  Jo.  &  Lat.  356—371 ;  S.  C.  7  Ir.  Eq.  R.  240.)  JunelO^  11. 

A  testator  directed  that  his  simple  contract  debts  be  immediately  paid ;   ^^guoDwf  "^^ 
in  the  first  instance,  out  of  his  personal  estate,  and  if  that  were  not  L.O.  * 

Boffident,  out  of  the  produce  of  the  sale  of  the  lands  of  C.  He  then  gave  r  355  1 
all  his  real  and  personal  estate,  including  C,  upon  trust,  to  pay  out  of  his 
personal  estate,  in  six  months  after  his  decease,  all  his  debts  and  legacies ; 
and  to  raise  out  of  the  lands  of  C.  2,000/.,  to  be  invested  upon  certain 
trusts  for  his  daughter  B.,  and  her  issue ;  and  upon  failure  of  the  trusts,  to 
sink  into  and  become  part  of  the  residue  of  his  personal  estate.  And  after 
reciting,  that  on  the  marriage  of  his  daughter  H.,  he  had  perfected  two 
bonds  to  the  trustees  of  her  settlement,  for  the  sums  of  4,000/.  and  2,000/., 
payable  the  day  after  his  death,  and  that  it  was  his  intention  that  the 
2,000/.  bequeathed  to  the  use  of  B.  and  her  issue,  and  the  6,000/.  so  due  to 
the  trustees  of  H.'s  settlement,  should  be  paid  out  of  the  lands  of  C,  he 
directed  the  lands  to  be  sold,  and  the  produce  applied  in  payment  thereof ; 
and  if  C.  should  not  produce  a  sum  sufficient  to  pay  off  '*  said  respective 
sums  of  2,000/.,  4,000/.,  and  2,000/.,  making  in  the  whole  8,000/.,"  he 
directed  the  deficiency  to  be  raised  by  sale  or  mortgage  of  his  Cavan 
estates.  And  he  bequeathed  all  the  residue  of  his  personal  estate,  after 
payment  of  his  debts,  in  trust  for  B.  for  life,  and  then  upon  the  trusts 
before  declared  as  to  the  2,000/. 

Held:  That  the  bond  debts  of  4,000/.  and  2,000/.  were  charged  on  C.  and 
the  Oavan  estates,  in  exoneration  of  the  personal  estate  of  the  testator. 

The  whole  will  must  be  looked  at  for  the  intention  of  the  testator ;  and 
though  there  is  a  direction  to  pay  all  debts  or  legacies,  yet  if  there  is  an 
intention  shown  to  throw  a  particular  debt  or  legacy  on  the  real  estate,  the 
Court  is  bound  to  give  effect  to  it. 

Ghables  Luh  being  seised  in  fee  and  for  terms  of  lives,  of  real 
states,  situate  in  the  King's  County  and  the  counties  of  Cavan 
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and  Dublin,  and  possessed  of  considerable  personal  property,  by  his 
will,  dated  in  July,  1819,  devised  and  bequeathed  as  folloTVs  :  "  I 
desire  that  my  funeral  expenses  and  simple  contract  debts,  be 
immediately  paid,  in  the  first  instance,  out  of  my  personal  fortune, 
if  the  same  shall  be  sufficient ;  and,  if  not,  out  of  the  sale  of  my 
lands  and  houses  at  Clonliffe,  in  the  county  of  Dublin,  hereinafter 
mentioned."    He  then  devised  and  bequeathed  to  the  Earl  of  Roden 
and  his  heirs,  all  his  estates  in  fee  or  for  life  or  lives,  with  or 
without  covenants  of  renewal,  in  any  lands  and  premises  situate  in 
Ireland  (save  and  except  the  premises  in  the  city  of  Dublin,  which 
he  thereby  devised  and  bequeathed  to  his  daughter  Frances  Bate- 
man),  and  all  personal  estates  and  chattel  property,  of  what  nature 
or  kind  soever,  in  possession,  reversion,  or  remainder,  according  to 
their  several  and  respective  natures  and  qualities  of  which  he  might 
die  seised  or  possessed,  or  entitled  to,  to  hold  '*  upon  trust  in  the 
first  place,  to  pay  out  of  my  personal  estate,  in  six  months  at  the 
farthest  after  my  decease,  *all  my  debts,  funeral  expenses  and 
legacies  hereby  bequeathed :  and  upon  this  further  trust,  to  raise 
out  of  my  said  estates  in  the  lands  and  premises  in  Clonliffe,  in  the 
county  of  Dublin,  and  to  invest  in  the  public  funds  in  Great  Britain 
or  Ireland,  or  place  out  upon  real  security,  the  sum  of  2,000/. 
sterling,  in  the  name  of  the  Earl  of  Boden,  his  executors,  &c.," 
upon  certain  trusts  for  the  benefit  of  his  daughter  Frances  Bateman, 
and  her  children ;  and  in  case  of  the  death  of  Frances  Bateman, 
without  leaving  any  issue  her  surviving,  or  in  case  of  the  death  of 
such  issue,  before  they  could  take  the  sum  of  2,0002.,  under  the 
provisions  of  the  will,  then  upon  certain  other  trusts  for  the  benefit 
of  his  daughter  Elizabeth  Hone,  wife  of  Henry  Hone,  and  her 
children :  and  in  case  if  there  should  be  no  issue  of  Elizabeth 
Hone,  or,  there  being  such  issue,  they  should  die  before  they  were 
entitled  under  the  will  to  receive  the  same,  then  he  directed  that 
the  2,000Z.,  and  all  interest  due  thereon,  should  be  paid  to  his  son 
William  Purefoy  Lum,  if  he  should  be  then  living ;  and,  if  not,  to 
sink  into  and  become  part  of  the  residue  of  his  personal  estate.   *  * 
The  testator  then  having  recited  that  he  had  purchased  certain 
grounds,  houses,  and  premises,  at  GlonliffS,  in  the  county  of  Dublin, 
the  fee  simple  of  which  was  conveyed  to  John  Bateman,  for  his 
use ;  and  that  upon  the  marriage  of  his  daughter,  Elizabeth  Hone, 
in  addition  to  the  fortune  he  then  gave  her,  he  perfected  to  John 
Bateman  and  Thomas  Tilly,  the  trustees  of  her  settlement,  two 
bonds,  dated  the  15th  of  May,  1816,  one  in  the  principal  sum  of 


▼OL.  Mviii.l   1844.    CH.  (IB.)     1  JO.  &  LAT.  858—860. 


255 


4,O0O{.,  and  the  other  in  the  sam  of  2,0002.,  payable  on  the  day 

next  after  the  day  of  his  death,  with  interest  from  that  time,  devised 

as  follows:  ''It  being  my  intention  that  the  said  sum  of  2,000Z., 

hereinbefore  bequeathed  for  the  use  of  my   daughter,   Frances 

Bateman,  and  her  issue,  and  the  said  6,0002.,  so  due  to  the  trustees 

of  my  said  daughter,  Elizabeth  Hone's  settlement,  should  be  paid 

out  of  the  said  lands  and  premises  of  Glonliffe,  I  do  hereby  direct 

that  the  same  may  be  sold  as  soon  as  convenient  after  my  decease ; 

and  the  produce  thereof  applied  to  the  payment  of  the  said  sum  of 

2,00OZ.,  for  the  use  of  the  said  Frances  Bateman  and  her  issue,  and 

the  said  sums  of  4,0OOZ.  and  2,0002.  to  the  trustees,  or  surviving 

trustee,  in  the  settlement  of  Henry  and  Elizabeth  Hone,  or  to  such 

person  or  persons  as  may  be  lawfully  entitled  to  receive  the  same  : 

and  if  the  said  lands  of  Glonlifife  should  not  produce  a  sum  sufficient 

to  pay  off  the  said  respective  sums  of  2,0002.,  4,0002.,  and  2,0002., 

making  in  the  whole  8,0002.,  I  direct  *that  the  deficiency  that  may 

be  after  the  sale  of  said  lands  of  Glonliffe,  may  be  paid  out  of  the 

receipt  of  the  issues  and  profits  of  my  estates  in  the  county  of 

Cavan,  or  by  sale  or  mortgage  of  a  competent  part  thereof ;  and 

I  do  hereby  empower  the  said  Robert,  Earl  of  Boden,  and  his  heirs, 

if  it  shall  be  necessary,  to  mortgage  or  sell  the  same  for  the  purpose 

aforesaid.'*     The  testator  then  bequeathed  to  Frances  BeCteman, 

absolutely,  certain  houses  in  the  city  of  Dublin ;  and  devised  and 

bequeathed  all  the  rest,  residue,  and  remainder  of  his  personal 

estate,  after  payment  of  his  funeral  expenses  and  debts,  to  the  Earl 

of  Boden  and  his  heirs,  to  be  placed  out  at  interest ;  the  interest  to 

be  paid  to  Frances  Bateman  during  her  life,  for  the  maintenance 

and  education  of  her  children;  and  the  principal  to  be  divided 

amongst  her  younger  children,  excluding  at  all  times  her  eldest 

son,  in  such  manner  as  the  sum  of  2,0002.,  before  mentioned,  was 

to  be  applied  amongst  them :  and  he    *     *    directed  that  Frances 

Bateman  should,  after  his  decease,  call  in  and  collect  all  debts  due 

to  him,  and  dispose  of  all  his  personal  estate,  and  thereout,  in  the 

first  place,  pay  his  debts  and  legacies ;  and,  after  payment  thereof, 

pay  over  the  residue  to  the  Earl  of  Boden,  or  his  heirs,  for  the  use 

and  purposes  in  his  will  mentioned :  and  he  appointed  Frances 

Bateman  sole  executrix  of  his  will. 

Charles  Lum  died  on  the  20th  of  February,  1820,  leaving  his 
son  and  two  daughters  him  surviving.  His  will  was  proved  by 
Frances  Bateman,  who,  with  her  younger  children,  on  the  10th  of 
April,  1820,  filed  the  present  bill,  to  carry  the  trusts  thereof  into 
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Batemav     execution.    By  a  decretal  order  of  the  8th  of  July,  1880,  the  will 
The        was  declared  to  be  well  proved  ;  and  the  ordinary  accounts  of  the 

^RoDwJ  ^^  ^^^  personal  assets,  and  of  the  debts,  legacies,  and  funeral 
expenses  of  the  testator,  were  directed  to  be  taken :  and  the  Master 
having  made  his  report,  it  was  by  the  decree  of  the  Cioart  of  the 
10th  of  July,  1884,  adjudged  and  decreed  (amongst  other  things), 
that  the  personal  assets  of  the  testator  were  not  subject  or  liable  to 
be  applied,  or  in  any  way  charged,  with  the  sum  of  2,0002.,  late 
currency,  directed  by  the  will  of  the  testator  to  be  raised,  in  the 
first  place,  out  of  his  estate  at  Glonliffe,  in  the  county  of  Dublin ; 
and  that  the  said  personal  assets  were  subject  and  liable  to  be 
applied,  as  far  as  the  same  would  extend,  to  the  payment  of  the 
judgment  debts  (i)  due  to  Thomas  Tilly,  at  the  time  of  the  testator's 
decease,  amounting  to  the  principal  sum  of  6,0002.,  late  currency ; 

[  *36i  ]  and  that  the  same  should  be  applied  in  payment  of  *such  bond  and 
judgment  debts,  in  priority  to  and  in  exoneration,  so  far  as  the 
same  would  extend,  of  the  lands  of  Glonliffe,  and  of  the  estate  ot 
the  testator  in  the  county  of  Gavan,  or  elsewhere. 

The  cause  now  came  on  upon  a  petition  for  a  rehearing,  presented 
by  the  younger  children  of  Frances  Bateman,  alleging  that  the 
decree  of  1884  was  erroneous,  inasmuch  as  it  declared  that  the 
residuary  personal  estate  was  subject  to  and  liable  to  the  payment 
of  the  judgment  debts  vested  in  Thomas  Tilly,  in  priority  and 
exoneration  of  the  estate  of  Glonliffe ;  whereas  it  oaght  to  have 
been  declared  that  the  residuary  personal  estate  was  exempt  and 
exonerated  from  the  payment  of  the  said  judgment  debts. 

Mr.  W.  Brooke  and  Mr.  Brewster  for  the  plaintiffs.     ♦    *    ♦ 

[  362  ]  Mr.  Serjeant  Wairen  and  Mr.  H.  G.  Hughes,  for  the  defendant, 

Charles  Bateman,  the  eldest  son  of  Mrs.  Bateman.    *    •     * 

Mr.  Brewster,  in  reply.     ♦     ♦     ♦ 

[The  arguments  of  counsel  and  the  cases  cited  by  them  sufficiently 
appear  from  the  following  judgment :] 

Junsii.      The  Lobd  Chamgbllob: 

[  863  ]  The  question  in  this  case,  depending  upon  the  construction  of  an 

inaccurate  will,  is  whether  the  personal  estate  of  the  testator  is 

(1)  Judgments   had   been    entered      ment,  and  were  then  vested  in  Thomas 
upon  the  bonds  given  by  the  testator     Tilly, 
to  the  trustees  of  Mrs.  Hone's  settle- 
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exonerated  by  his  will  from  the  pajrment  of  certain  debts  amounting 
to  6,0002.,  which  were  properly  payable  out  of  the  personal  estate, 
being  bond  debts  of  the  testator.    The  testator,  in  the  commence- 
ment of  his  will,  directs  that  his  funeral  expenses  and  simple 
contract   debts   be   immediately  paid,  in  the  first  instance,  out 
of  his  personal  fortune,  if  the  same  should  be  sufficient ;  and  if 
not,  cot  of  the  sale  of  his  lands  and  houses  at  Clonlifife,  in  the 
county  of  Dublin :  so  that,  in  the  very  outset,  it  appears  that  the 
testator  meant  to  provide  a  fund  for  the  payment  of  debts,  which 
fond,  without  his  express  direction,  would  not  have  been  subject 
thereto :  his  great  object  was  to  provide  for  the  immediate  payment 
of  his  simple  contract  debts,  and  funeral  expenses.    Much  stress 
has  been  laid  upon  the  circumstance  of  the  testator  having  made 
this  provision  for  his  simple  contract  debts ;  but  I  do  not  know  that 
it  is  entitled  to  much  weight.    In  Watson  v.  Brickwood{i),  the 
Master  of  thb  Bolls  makes  an  observation  applicable  to  this 
part  of  the  case:  he  says,  in  page  454,  ''by  directing  that  the 
executor,  to  whom  he  gives  all  his  personal  estate,  shall  pay 
thereout  all  the  legacies,  funeral  expenses,  and  simple  contract 
debts,  primd  fade  there  is  some  appearance  of  an  intention  that  he 
does  not  mean  the  personal  estate  to  be  liable  to  debts  by  specialty. 
But  that  alone,  upon  the  authorities,  is  not  sufficient."    Therefore, 
I  think  that  the  introductory  clause  in  this  will  is  not  in  itself  suffi- 
cient to  indicate  an  intention,  one  way  or  the  other.    The  testator 
then  gives  all  his  real  and  personal  estates  and  chattel  property 
(except  certain  premises,  situate  in  the  *city  of  Dublin),  to  his 
trustee,  the  Earl  of  Boden,  and  his  heirs.      I  did,  at  one  time 
daring    the    argument,  entertain    a    notion  that  by   the  words 
** personal  estates,"  he  meant  chattels  real:    but  I  do  not,  on 
farther  consideration,  think  that  such  a  construction  can  be  main- 
tained :  I  must  consider  this  gift  as  carrying  the  whole  personal 
estate  of  the  testator.    Then  the  first  trust  is  to  pay  out  of  his 
personal  estate,  in  six  months  at  the  farthest  after  his  decease, 
all  his  debts,  funeral  expenses,  and  legacies  thereby  bequeathed. 
The  testator,  after  having,  in  the  first  instance,  provided  for  the 
immediate  payment  of  his  funeral  expenses  and  simple  contract 
debts,  by  giving  an  additional  fund  for  that  purpose,  has  here  pro- 
vided that  out  of  his  personal  estate  only,  all  his  debts,  without 
distinguishing  any  particular  class,  funeral  expenses  and  legacies, 
shall  be  paid  within  six  months  after  his  decease  ;  and  if  the  will 

(1)  9  Yes.  447. 
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had  stopped  there,  I  do  not  think  there  would  have  been  any 
difficulty  in  construing  it.    The  will  proceeds  thus :  ''  And  npon  this 
further  trust " — so  that  he  is  about  to  do  something  beyond  what 
he  has  already  done ;  to  raise  out  of  his  estates  in  the  lands  of 
Clonliffe,  in  the  county  of  Dublin,  the  sum  of  2,000{.,  and  invest 
the  same  upon  trusts  for  the  benefit  of   his  daughter,  Frances 
Bateman,  and  her  children.    As  to  that  2,000Z.,  I  am  quite  clear 
that  it  cannot,  by  any  possible  construction,  be  deemed  payable  out 
of  the  personal  estate ;  and,  accordingly,  I  find  that  in  this  cause  it 
was  declared  not  to  be  a  charge  on  the  personal  estate.     Therefore 
we  have  by  decision  and  admission  got  thus  far ;  that  the  direction 
in  the  will  to  pay  out  of  his  personal  estate  all  his  debts,  funeral 
expenses  and  legacies,  thereby  bequeathed,  which  means  all  the 
legacies  in  the  will,  does  not  mean  all   which   might  be  called 
legacies ;  for  it  does  not  include  this  2,000Z.,  which  is  directed  to 
be  raised  out  of  Clonliffe.     *The  testator  then  gives  the  bulk  of  his 
King's  County  estates  to  his  son,  William  Purefoy  Lum,  in  strict 
settlement ;  and  as  to  a  small  portion  of  his  King's  County  estates, 
and  as  to  his  estates  in  Cavan,  he  gives  them  to  his  daughter, 
Frances  Bateman,  to  whom  he  had  previously  given  the  2,0001., 
and  to  her  family  in  strict  settlement.    He  then  recites  that  he 
was  seised  in  fee  of  Clonliffe ;  and  that  upon  the  marriage  of  his 
daughter,  Elizabeth  Hone,  he  had  perfected  to  the  trustees  of  her 
marriage  settlement  two  bonds,  one  in  the  principal  sum  of  4,000/., 
and  the  other  in  the  sum  of  2,000Z.,  payable  on  the  day  after  his 
death;    and  that  it  was  his  intention  that  the  sum  of  2,OO0L, 
bequeathed  for  the  use  of  Mrs.  Bateman,  and  her  issue,  and  the 
6,000Z.  so  due  to  the  trustees  of  Mrs.  Hone's  settlement,  should  be 
paid  out  of  the  lands  of  Clonliffe.    Laying  aside,  for  the  moment, 
the  consideration  that  this  6,0002.  constituted  a  debt,  the  testator 
has  declared  that  it  shall  be  placed  on  the  same  footing,  and  be  of 
the  same  character  as  the  2,000Z.  provided  for  Mrs.  Bateman  ;  both 
being  portions  for  his  daughters ;  one  by  contract,  and  the  other 
voluntarily  given  by  his  will.    Both  being  of  the  same  character, — 
provisions  made  by  a  father  for  his  two  daughters, — ^he  directs  them 
both  to  be  paid  out  of  Clonliffe :  and  he  had  clearly  power  so  to  do, 
as  far  as  regards  the  persons  taking  under  his  will.    He  then,  in 
order  to  carry  into  effect  his  declared  intention,  directs  the  Clonliffe 
estate  to  be  sold,  and  the  produce  thereof  applied  in  payment  of  the 
2,000Z.,  bequeathed  for  the  use  of  Mrs.  Bateman,  and  the  6,O00L 
due  to  the  trustees  of  Mrs,  Hone ;  and  I  must  here  observe  that  the 
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2,000/.  is  to  be  raised  at  all  events ;  for  the  ultimate  disposition  of 

that  fond  is,  that  in  case  of  the  death  of  Mrs.  Bateman,  without 

issue,  and  the  failure  of  the  limitations  over,  it  is  to  fall  into  and 

form  part  of  the  residue  of  the  testator's  personal  estate ;  *which 

proves  that  it  never  could  be  payable  out  of  the  personal  estate,  for 

the  very  fund  that  is  to  answer  that  2,OO0Z.,  is,  in  the  events  specified, 

to  go  to  increase  the  personal  estate.    Having  thus  directed  the 

settled  funds  to  be  paid  out  of  Glonliffe,  he  provides  that  in  case 

Clonliffe  shall  not  produce  a  sum  sufficient  to  pay  off  the  respective 

sums  of  2,0001.,  4,000Z.,  and  2,0002.,  ''making  in  the  whole  8,0002.," 

the  deficiency  shall  be  paid  out  of  the  rents  and  profits  of  his  Cavan 

estates,  or  by  a  sale  or  mortgage  of  a  competent  part  thereof.    Now 

here  he  consolidates  these  two  sums  of  2,000Z.  and  6,0002.    How 

then  is  it  possible  for  me  to  say  that  he  had  different  intentions 

with  respect  to  those  two  sums?    He  has  treated  them  both  as 

portions ;  he  has  consolidated  them  into  one  sum,  and  has  said  that 

Glonliffe  is  to  answer  the  whole  of  that  consolidated  sum,  8,0002. 

If  that  be  so,  and  if  Clonliffe  alone  is  to  be  answerable  for  the  2,0002. 

(which  is  not  disputed),  how  am  I  to  sever  that  which  he  has  formed, 

with  the  2,0002.,  into  one  aggregate  sam?     But  it  is  said  that 

Clonliffe  may  be  applicable  in  exoneration  of  the  personal  estate, 

bat  not  the  Cavan  estate.    How  can  I  distinguish  between  them  ? 

The  Cavan  estate  is  to  supply  the  deficiency  of  Clonliffe ;  and  if 

Clonliffe  is  to  exonerate  the  personalty,  must  not  that  estate  also 

which  comes  in  aid  of  it  ?    It  is  no  more  than  if  the  testator  had 

directed^  in  the  first  place,  that  Clonliffe  and  the  Cavan  estate 

should  be  sold  to  raise  these  consolidated  portions,  amounting  to 

8,0001.,  but  that,  in  the  order  of  sale,  Clonliffe  should  be  sold  first, 

and   the  Cavan  estate  last,  and  only  in  case  Clonliffe  was  not 

sufficient.    There  would  then  have  been  no  doubt ;  for  there  would 

have  been,  in  the  first  instance,  a  dedication  of  both  the  estates 

to  this  purpose.    There  is  no  magic  in  words  :  the  question  is  as  to 

the  substance,  not  the  mode,  in  which  a  thing  is  directed  to  be  done. 

As  to  making  a  distinction  between  the  6,0002.  and  the  2,0002., 

there  is  a  case,  Bradnox  v.  Oratwick,  cited  in  Haslewood  v.  Pope  (i), 

which  seems  to  be  applicable.   There  ''a  man  charged  his  lands  with 

the  payment  of  his  debts,  and  gave  some  specific  legacies,  together 

with  the  rest  of  his  personal  estate,  to  his  brother ;  in  which  case, 

forasmuch  as  the  specific  legacies  would  be  exempt  from  the  debts, 

as  betwixt  the  devisee  of  the  land  and  the  specific  legatee ;  so  the 

(1)  3  P.  Wms.  325. 
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Court  decided  they  could  not  sever  the  specific  legacies  from  the 
rest  of  the  personal  estate ;  and  since  the  testator  equally  intended 
that  the  residuary  legatee  should  have  the  rest  of  his  personal 
estate,  as  the  specific  legacies,  therefore  all  the  personal  estate  was 
held  to  be  exempt  from  the  debts."   So  I  say,  on  the  same  principle, 
I  cannot  sever  these  sums ;  and  as  the  2,000Z.  was  intended  to  come 
out  of  Clonlifife  alone,  and  as  both  sums  were  intended  to  stand  on 
the  same  footing,  I  must  give  the  same  direction  as  to  the  6,000{., 
which  I  am  bound  to  give  as  to  the  2,0002.  I  may  also  observe,  that 
the  fact  of  Mrs.  Bateman  being  tenant  for  life  of  the  real  estate, 
and  legatee  of  the  residue  of  the  personal  estate,  is  a  circumstance 
which  is  mentioned  by  Sir  W.  Grant,  in  Tower  v.  Lord  Rous  (i), 
as  a  ground  upon  which  the  personal  estate  has  sometimes  been 
exonerated.    This  testator  then  gives  all  the  residue  of  his  personal 
estate,  after  payment  of  his  funeral  expenses  and  debts,  to  the  Earl 
of  Boden,  to  be  invested  upon  trusts  for  the  benefit  of  the  persons 
entitled  to  the  2,0001.    Now  it  is  observable  throughout  the  will, 
that  it  is  not  only  ambiguous,  but  inaccurate :    there  is  here  a 
manifest  inaccuracy:  for  the  testator  gives  the  residue  of  his 
personal  estate,  after  payment  of  his  debts  and  funeral  expenses, 
not  saying  anything  about  his  legacies,  ^though  in  a  previous  part 
of  his  will,  he  had  charged  them  on  his  personal  estate.    He  then 
directs  his  horses  and  stock  to  be  sold  and  converted  into  money ; 
and  in  order  to  save  his  trustee,  the  Earl  of  Boden,  trouble,  he 
directs  Mrs.  Bateman  to  call  in  and  collect  his  debts,  and  dispose 
of  his  personal  estate,  and  thereout,  in  the  first  place,  pay  his  debts 
and  legacies  (omitting  his  funeral  expenses).   So  that  this  is  a  will 
in  which  I  have  to  give  a  meaning,  by  construction,  to  inaccurate 
expressions. 

Suppose  that  the  authorities  enable  me  to  come  to  that  conclusion, 
I  have  no  doubt  that  the  intention  of  the  testator  was,  though  the 
6,000L  was  a  debt  at  his  decease,  to  provide  for  its  payment  just  as 
if  he  never  had  bound  himself  to  pay  it,  and  in  the  same  way  as 
he  provided  for  the  payment  of  the  2,0001.,  which  ^  he  gave  to 
Mrs.  Bateman,  unfettered  by  a  contract:  and,  therefore,  if  the 
authorities  permit  it,  I  am  clearly  of  opinion  that  on  the  true 
construction  of  the  will,  the  testator,  when  he  directed  his  debts  to 
be  paid,  did  not  include  amongst  them  these,  which,  though  debts, 
were  in  fact  family  portions,  provided  by  him  for  one  of  his 
daughters;  and  I  think  it  clear  that  the  2,0002.  was  strictly 
(1)  11  E.  E.  169  (18  Ves.  140). 
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confined  as  a  charge,  to  the  real  estate,  and  did  not  come  within 
the  tmst  for  payment  of  his  debts  and  legacies. 

As  to  the  aathorities  :  In  Gittins  v.  Steele  (i),  before  Lord  Eldon, 

in  which  I  may  say  that  the  original  decree  was  a  mere  oversight, 

the  Changellob  lays  down  the  rule  thus  :  "  We  have  now  reached 

the  second  rule,  that  for  the  purpose  of  collecting  the  intention, 

every  part  of  the  will  must  be  considered."     That  is  precisely  what 

I  take  to  be  the  rule.     In  Hancox  v.  Abbey  (2),  upon  which  Sir  W. 

Grakt  ^felt  some  difficulty,  but  which  has  ever  since  been  deemed 

an  authority,  he  held  that  a  direction  by  will  to  raise  portions  for 

daughters  out  of  real  estate,  confined  the  charge  to  the  real  estate. 

Bat  he  had  a  greater  difficulty  to  encounter;   for  there  was  a 

mortgage  debt  of  the  testator's,  which  he  directed  to  be  paid  out  of 

his  real  estate ;  and  there  was  a  general  gift  of  his  personal  estate, 

suhject  to  the  payment  of  his  debts :    and  the  question  arose, 

whether  the  personal  estate  was  not  made  subject  to  the  payment 

of  the  mortgage  debt,  by  the  express  direction  of  the  testator ;  or 

whether  it  was  not  to  be  considered,  by  construction,  exempted 

from  the  payment  of   this  particular  debt,  for  the  payment  of 

which  the  testator  had  otherwise  provided;  and  the  Mastbb  of 

THB  Bolls  held  that  the  latter  was  the  true  construction.     He 

says  in  one  passage,  p.  188  (3) :   *^  The  intention  of  this  will  is 

very  strongly  manifested  by  the  manner  in  which  this  devise  is 

made.     Then  is  that  intention  rebutted  by  the  mode  in  which 

the  personal  estate  is  given,  it  is  true,  after  payment  of  all  just 

debts  and  legacies  ?    But  if  I  put  the  true  construction  upon  the 

preceding  part,  and  if  the  intention  was  exclusively  to  appropriate 

the  real  estate  to  that  particular  debt,  this  part  of  the  will  must 

be  construed  so  as  to  make  it  consistent  with  what  was  already 

done.    This  is  not  a  case  of  direct  and  utter  repugnance,  so  as  to 

compel  an  election,  which  part  shall  stand ;  but  if  the  construction 

on  the  first  part  is  sound,  it  may  be  said,  in  fair  reasoning,  he 

means  by  the  latter  part  to  subject  his  personal  estate  to  all  such 

debts  only  as  he  has  not  already  provided  for,  by  subjecting  the 

real  estate  exclusively  to  them ;  for  those  debts  are  put  out  of  the 

question,  as  if  they  did  not  exist,  being  already  amply  provided  for ; 

therefore  afterwards  he  provides  only  for  all  other  debts."     I  think 

that  is  the  true  mode  of  treating  a  case  of  this  nature,  in  which  the 

question  is  confined  to  particular  debts.     That  *case  has  been  often 
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followed.    In  Rickets  v.  LadUy  (i),  the  testatrix,  after  a  direction  to 
sell  certain  freehold  and  copyhold  lands,  and  to  pay  certain  legacies 
out  of  the  produce,  bequeathed  a  legacy;  and  then  gave  all  her 
personal  estate,   "after  payment  of  my  just  debts,  the  legacies 
hereinbefore  and  hereinafter  given,  funeral  and  incidental  expenses," 
to  certain  persons ;  and  then  she  gave  two  other  legacies :  and  it 
was  held  that  although  the  personal  estate  was  given,  subject  to 
the  payment  of  legacies  before  and  after  given,  and  althongh  only 
one  legacy  was  before  given,  yet  the  legacies  directed  to  be  paid 
out  of  the  freehold  and  copyhold  estates,  were  not  included  in  the 
direction  with  respect  to  the  personal  estate.    So,  in  Welby  v. 
Rockcliffe  (2),  a  testator  directed  that  his  just  debts  should  be  paid, 
without  saying  how  ;  he  then  devised  certain  fee  simple  estates  to 
A.,  and  others  to  B. ;  and  after  reciting  that  he  had  bound  himself 
by  bond  in  a  penal  sum,  conditioned  to  secure  the  payment  of  an 
annuity,  he  charged  the  estates  devised  to  A.,  with  the  payment 
of  that  annuity.  He  then  gave  pecuniary  legacies;  and  bequeathed 
the  residue  of  his  personal  estate  to  A.  and  B.,  in  equal  moieties ; 
and  it  was  held  that  the  annuity  was  charged  exclusively  on  the 
real  estate.  There  was  a  difficulty,  no  doubt,  as  to  the  debts,  which 
should  come  out  of  the  personal  estate;  but  the  Coubt,  upon  the 
construction  of  the  whole  will,  held,  at  the  Bolls  and  on  appeal, 
that  the  estate  remained  charged  with  that  particular  sum,  in 
exoneration  of  the  personal  estate.    The  authorities,  therefore,  are 
conclusive  as  to  the  rule, — that  you  are  bound  to  look  at  the  whole 
will  for  the  intention  of  the  testator;  and  though  there  is  a  direction 
to  pay  all  debts  or  legacies,  yet  if  there  is  an  intention  to  throw  a 
particular  debt  or  legacy  on  the  real  estate,  the  Court  is  bound  *to 
give  effect  to  that  intention.  It  is  impossible  for  me  to  separate  the 
sums  in  question ;  the  testator  has  consolidated  them  :  and  there- 
fore I  think  this  decree  cannot  be  maintained,  and  that  it  must  be 
declared  that  the  6,0002.  is  charged  upon  the  Cavan  estate,  in 
exoneration  of  the  personal  estate. 

I  may  observe  that  in  the  report  of  Hancox  v.  Abbey ^  p.  188  (3), 
there  is  a  word  left  out  in  two  different  passages  in  the  judgment  of 
the  Master  of  the  Bolls  :  the  first  is  in  the  sentence :  "  Where  an 
estate  is  given,  subject  to  a  mortgage,  it  is  truly  said  that  does  (not) 
throw  the  burthen  upon  the  devisee :  "  in  which  the  word  "  not  '* 
after  ''  does,"  is  omitted.    The  other  occurs  in  this  passage :  "  Then 

(1)  27  B.  E.  102  (3  Eus8.  418).  (3)  8  B.  E.  at  p.  129. 

(2)  32  B.  B.  279  (1  Biiss.  &  My.  571). 
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the   testator,  according  to  that  construction,  has  not  said,  the     Batbmak 
devisee  shall  not  have  the  estate  (until)  after  the  mortgage  paid        ths 
out  of  it ;  "  in  which  the  word  "  until  "  should  be  introduced  before      ^^^^^^ 
the  word  "  after."    The  omission  of  these  words  has  sometimes 
created  a  difficulty. 


MANDEVILLE  v.   KOE.  is**. 

Juna  12. 
(1  Jo.  &  Lai.  371—379 ;  S.  C.  7  Ir.  Eq.  E.  253.)  

Estates  were  settled,  after  the  death  of  husband  and  wife,  to  trustees  for      ggQ^^^*^ 
a  term ;  and  subject  thereto,  to  the  husband  in  fee.    The  trusts  of  the  term  l.C. 

were,  in  case  the  wife  should  die  in  the  life-time  of  the  husband,  leaving         r  37]  -1 
diildren  living  at  her  decease,  to  raise  8,000/.  for  the  portions  of  such 
children,  to  be  divided  between  them  in  such  shares  as  the  husband  should 
by  deed  or  will  appoint. 

By  his  will,  the  husband  devised  part  of  the  settled  lands  to  his  eldest 
son,  in  strict  settlement,  with  powers  of  jointuring  and  charging  portions 
for  his  younger  children ;  and  other  part  of  the  settled  lands  to  his  second 
son  in  like  manner:  and  after  reciting  that  he  had  by  his  settlement 
a  power  of  appointing  8,000Z.  amongst  his  children,  he,  in  pursuance 
of  said  power,  and  of  every  other  power  to  him  reserved,  gave  and 
appointed  the  8,000^  amongst  his  children;  and  bequeathed  to  his 
daughter  E.  1,000/.,  in  addition  to  the  sum  already  appointed  to  her; 
and  directed  that  in  case  all  his  younger  children  should  die  before  their 
portions  became  payable,  the  said  sum  of  8,000/.  should  sink  into  the 
inheritance;  and  that  his  personal  estate  should  be  applied,  pro  tanto, 
in  discharge  of  the  8,000/.  in  exoneration  of  his  real  estate  charged 
therewith. 

The  husband  died,  leaving  his  wife  and  several  children  him  surviving : 
Held,  that  the  8,000/.  was  well  charged  on  the  real  estate  of  the  testator. 

By  settlement  executed  on  the  marriage  of  John  Bee  with 
Elizabeth  Sankey,  dated  in  February,  1802,  certain  freehold  *lands  [  ^372  ] 
were  conveyed  to  trustees  and  their  heirs,  to  the  use,  after  the 
decease  of  John  Boe  and  Elizabeth  Sankey,  of  Sir  W.  Barker  and 
James  Boe,  for  the  term  of  500  years ;  and  subject  thereto  to  the 
use  of  John  Boe,  his  heirs  and  assigns.  The  trusts  of  the  term  of 
500  years  were,  in  case  Elizabeth  Sankey  should  happen  to  die 
during  the  life-time  of  John  Boe,  and  should  have  issue,  one  or 
more  children  living  at  the  time  of  her  decease,  that  then  the 
trustees,  by  sale  or  mortgage  of  the  term,  should  raise  the  sum  of 
8,0002.  for  the  portions  of  such  child  or  children,  to  be  divided 
between  them,  if  more  than  one,  in  such  shares  or  proportions  as 
John  Boe  should,  by  deed  or  will,  appoint;  and  in  default  of 
appointment,  equally  between  them. 

John  Boe  died  in  October,  1888,  leaving  his  wife  and  eight 
children,  issue  of  the  marriage,  him  surviving.    By  his  will«  dated 
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Mandeville  September,  1880,  he  devised  the  lands,  the  subject  of  his  settlement, 
Rob.        ftnd  all  other  his  real  estates,  to  trustees  and  their  heirs,  upon  trust 
to  permit  his  wife,  Elizabeth,  to  receive  a  jointure  of  400L  per 
annum,  provided  for  her  by  their  marriage  settlement,  and  which 
settlement  he  thereby  ratified  and  confirmed;   and  then,  as  to 
certain  denominations  of  the  settled  lands,  to  the  use  of  his  eldest 
son,  William  Boe,  for  life ;  with  power  to  his  said  son  to  charge  the 
same  with  a  jointure,  not  exceeding  SOOZ.  a  year  for  any  woman  he 
might  marry,  and  with  portions  for  younger  children  not  exceeding 
4,000L  ;  with  remainder  to  the  first  and  other  sons  of  William  Boe, 
in  tail  male ;  with  similar  limitations  in  remainder,  and  with  like 
powers  to  his  second  and  third  sons,  and  their  issue  male ;  with 
remainders  to  his  daughters  successively  for  life,  and  their  issue 
male,  taking  the  surname  of  Boe,  in  strict  settlement :  and  as  to 
the  residue  of  the  settled  lands,  to  the  use  of  his  second  son, 
[  *373  ]      *Bichard  J.  Boe,  for  life,  with  power  to  his  said  son  to  charge  the 
same  with  a  jointure  for  any  woman  he  might  marry,  and  with 
portions  for  younger  children,  not  exceeding  1,5002. ;  with  similar 
limitations  in  remainder  to  his  third  and  first  sons,  and  to  his 
daughters,  successively,  and  their  issue  male  in  strict  settlement. 
And  after  reciting  that  he  had,  by  his  marriage  settlement,  a  power 
and  authority  of  appointing  the  sum  of  8,000Z.,  late  Irish  currency, 
amongst  his  children,  he  proceeded  thus :  '*  I  do,  in  pursuance  of 
said  power,  and  every  other  power  to  me  reserved,  by  this  my  last 
will  and  testament,  give,  direct,  and  appoint,  to  my  eldest  son, 
William  Boe,  12.  sterling ;  I  appoint  the  sum  of  6,0002.,  late  Irish 
currency,  other  part  of  the  said  8,0002.,  to   be  divided  to  and 
amongst  my  five  daughters,  namely,  Mary  Anne,  Hannah,  Maria, 
Elizabeth,  Emily,  and  Mehetable,  and  my  second  son,  Bichard  J. 
Boe,  share  and  share  alike ;   and  I  appoint  the  residue  of  said 
8,0002.  to  my  youngest  son,  John  Boe.    I  leave  and  bequeath  my 
daughter,  Elizabeth  Boe,  a  sum  of  1,0002.  British,  in  addition  to 
the  sum  already  appointed  for  her  by  this  my  will,  and  I  do  hereby 
charge  and  incumber  the  said  lands  of  Bogtonrath,  devised  to  my 
eldest  son,  William  Boe,  with  the  payment  of  said  additional  sum 
of  1,0002.  herein  devised  to  my  daughter,  Elizabeth  Boe;  and  I 
hereby  order  and  direct  that  such  portions  shall  be  paid  to  them, 
my  said  five  daughters,  respectively,  on  their  days  of  marriage,  or 
upon  their  attaining  their  respective  ages  of  twenty-one  years, 
whichever  shall  first  happen,  with  interest  at  the  rate  of  62.  per 
1002.  per  year,  in  the  mean  time  till  paid :  and  if  any  of  my  younger 
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children  shall  die  before  his  or  her  portions  shall  become  payable,  Makdevillk 
I  direct  the  same  shall  go  to  and  amongst  the  survivors,  share  and        hob. 
share  ^alike ;  and  if  all  my  said  younger  children  shall  happen  to      [  *374  ] 
die  before  their  portions  shall  become  payable  as  aforesaid,  I  direct 
then  that  the  said  sum  of  8,000Z.,  late  Irish  currency,  shall  sink  in 
the  inheritance."    And  after  a  bequest  of  his  plate  and  furniture, 
and  directing  that  his  debts  should  be  paid,  the  testator  directed 
that  the  rest  of  his  personal  property,  except  his  furniture  and 
plate,  be  sold,  and  that  the  money  arising  from  such  sale,  after 
payment  of  his  funeral  expenses,  debts,  and  legacies,  "  be  applied, 
pro  tanto,  in  discharge  of  the  sum  of  8,0002.,  portions  of  my  children 
under    my  marriage    settlement,  therein    appointed  by  me,   in 
exoneration  of  my  real  estate  charged  therewith." 

The  bill  was  filed  by  some  of  the  younger  children  of  the  testator, 
praying  that  the  8,0002.  might  be  declared  well  charged  fh  the 
settled  lands,  either  by  the  settlement  or  by  the  will ;  and  that,  if 
necessary,  the  settlement  might  be  reformed ;  and  that  the  trusts 
of  the  will  might  be  carried  into  execution.  The  cause  now  came 
on  for  further  directions,  and  upon  exceptions  to  the  Master's 
report ;  and  the  questions  were,  whether,  in  the  events  which  had 
happened,  the  8,000Z.  was  well  charged  upon  the  settled  lands  by 
the  settlement ;  and  whether  the  settlement  might  not  be  remodelled 
as  to  the  contingency  upon  which  the  charge  was  to  arise :  and, 
secondly,  whether  the  8,000Z.  was  well  charged  on  the  lands  by  the 
will  of  the  testator. 

Mr.  Moore,  Mr.  Pigott,  and  Mr.   E.   Pennefather^   for  the 
plaintiffs. 

Mr.  Serjeant  Warren,  and  Mr.  Brooke,  for  the  defendant, 
William  Boe,  a  minor. 

Crosi  V.  Hudson  (i),  Dobbins  v.  Bowman  (2),  SaviXe  v.  Blacket  (s),        [  376  1 


and  Adams  v.  Adams  (4),  were  cited: 


The  Lord  Chancellob: 

This  question  arises  upon  the  construction  of  the  settlement  and 
will  of  John  Boe ;  and  is  of  this  nature.  By  his  settlement,  a  term 
was  created  to  raise  8,000Z.,  for  the  portions  of  the  children  of  the 
marriage,  in  the  event  of  his  wife  dying  in  the  life-time  of  her 

(1)  3  Br.  C.  C.  31.  (3)  1  P.  Wms.  777. 

(2]  3  Atk.  408.  (4)  58  £.  E.  181  (I  Hare,  537). 
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Mandbtille  hasband  leaving  issae :  and  subject  to  those  portions  and  a  jointure 
Bob.  'or  his  wife,  the  lands  were  limited  to  John  Boe  in  fee.  I  am  asked 
either  to  correct  the  settlement,  or  to  hold  that  the  contingency 
upon  which  the  charge  was  to  arise  was  not  important,  and  to  say, 
that  although  the  husband  died  in  the  life-time  of  his  wife,  and  the 
contingency  has  not  happened,  yet  the  portions  are  raiseable  ?  I 
cannot  do  that :  I  am  bound  to  take  the  contingency  as  it  stands. 
It  is  express,  clear,  and  sensible.  I  have  no  doubt  that  the  view 
which  has  been  suggested  at  the  Bar,  was  that  upon  which  the 
parties  to  the  settlement  acted  ;  that  if  the  husband  died  in  the  life* 
time  of  his  wife,  he  might  make  any  provision  he  thought  proper 
for  his  younger  children ;  but  if  he  survived  her,  an  absolute 
provision  was  made  for  them  ;  for  he  might  marry  again. 

He  made  his  will,  having  this  power  under  his  settlement  to 
dispose  of  the  8,000!.  amongst  his  children,  in  case  his  wife  died  in 
his  life-time,  and  having  the  fee  in  himself :  so  that  he  could,  if  he 
[  •376  ]       pleased,  by  force  of  his  interest,  have  *directed  the  8,00(M.  to  be 
raised  out  of  the  estate,  even  though  he  died  in  the  life-time  of  his 
wife.    If  he  survived,  he  had  a  power  of  appointment  over  that 
which  then  became  an  absolute  charge  on  the  lands ;  but  if  his 
wife  survived,  he  had  the  ability  of  creating  a  charge  to  any  amount 
in  favour  of  his  children.    He  made  his  will  in  her  life-time :  and, 
although  while  he  and  his  wife  were  living,  he  could  not  tell  which 
would  survive  the  other,  he  intended  to  provide  for  all  his  family ; 
and,  by  his  will,  he  gave  his  estates  generally  to  trustees,  and  then 
divided  them  between  his  sons ;  and  he  gave  to  his  sons,  with  great 
anxiety,  a  power  to  provide  for  their  younger  children  ;  and  there- 
fore it  does  not  seem  probable  that  he  intended  to  leave  his  own 
younger  children  unprovided  for. 

There  are  two  questions  I  have  to  consider.  First :  Is  there  an 
intention  manifest  on  the  will  to  provide  for  his  younger  children, 
in  all  events ;  and,  secondly.  Had  the  testator  ability  to  give  effect 
to  that  intention  ?  I  need  not  discuss  the  second  question  after 
what  I  have  said ;  for  he  had  the  ability,  either  by  means  of  the 
power,  or  by  creating  a  charge  by  virtue  of  the  estate  vested  in  him. 
I  have  only  to  inquire  whether  he  has  shown  the  intention. 

The  first  observation  arising  on  this  will  is,  that  after  devising 
the  estate  to  the  trustees,  the  first  trust  is  to  permit  and  suffer  his 
wife  to  receive  the  jointure  provided  for  her  by  the  settlement, 
which  settlement  he  ratifies  and  confirms.  Therefore  he  starts  by 
showing  that  he  believed  his  wife  would  survive  him,  or  at  least, 
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he  proyides  for  that  event.    In  that  event,  there  was  no  charge  Mamdeville 

created  by  the  settlement  in  favour  of  the  younger  children ;  his        roe. 

will,  therefore,  proceeds  on  the  assumption,  that  the  event  upon 

which  the   *charge  was  to  arise,  would  not  happen.     He  then      [  •377  ] 

settles  his  estates  upon  his  sons,  in  strict  settlement,  and  provides 

for  their  younger  children :  and  then  he  addresses  himself  to  the 

dispodtionB  in  favour  of  his  own  younger  children,  in  these  words  : 

"And  whereas  I  have  by  my  said  marriage  settlement  a  power  and 

authority  of  appointing  the  sum  of  8,000i.,  late  Irish  currency, 

to    and    amongst    my    children,    I    do,    in    pursuance    of    said 

power,  and  every  other  power  to  me  reserved,  by  this  my  last  will 

and  testament,  give,  direct,  and  appoint  to  my  eldest  son,  IL 

sterling :  I  appoint  the  sum  of  6,000Z.,  late  Irish  currency,  other 

part  of  said  8,000Z.  to  be  divided  to  and  amongst  my  five  daughters 

(naming  them),*and  my  second  son,  Bichard  J.  Boe,  share  and  share 

alike :  and  I  appoint  the  residue  of  said  8,000Z.  to  my  youngest  son, 

John  Roe." 

Now  what,  in  point  of  law,  is  the  meaning  of  the  expression, 
"  I  do,  in  pursuance  of  said  power,  and  of  every  other  power  to 
me  reserved? "  The  power  which  he  had  might  be  in  existence  at 
the  time  of  his  decease ;  and,  if  so,  his  will  would  have  been  an 
exercise  of  it;  but  he  adds :  ''  and  by  virtue  of  every  other  power." 
Had  he  any  other  power  ?  Yes ;  he  had  a  power, — ability,  estate, 
interest, — sufficient  to  answer  that  just  obligation  of  providing  for 
his  own  children,  which  he  meant  to  fulfil.  What  he  intended  was; 
by  force  of  every  power,  that  is,  of  every  capacity  which  the  law 
g&ve  him,  whether  by  means  of  power  technically  so  called,  or 
estate,  to  make  these  provisions. 

Then  he  ''gives"  to  his  eldest  son  one  pound.  That  word 
"give,"  if  it  were  necessary  to  resort  to  it,  would  support  my 
view ;  for  the  one  pound  given  to  the  eldest  son  is  part  of  the 
8,00(M.  He  then  appoints  6,000J.,  other  part  of  *8,000L,  to  be  [  '378  ] 
divided  amongst  his  five  daughters  and  second  son;  and  the 
residue  to  his  younger  son,  John :  and  he  gives  to  his  daughter, 
Elizabeth,  1,000Z.,  in  addition  to  the  sum  already  appointed  to  her 
by  bis  will.  Let  her  take  what  she  will  under  the  power,  she  takes 
that  I,OOOZ. ;  but  it  never  was  intended  that  she  should  take  that 
as  an  independent  substantive  gift  with  nothing  in  addition  to  it. 
She  was  to  take  that  1,0001.,  not  as  her  portion,  but  as  part  of  her 
portion.  The  testator  had  perfect  ability  to  give  that  which  he 
assumes  to  give ;  not  by  virtue  of  the  power,  but  by  force  of  that 
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Mandxville  which  came  in  Ilea  of  the  power.    The  power  was  intended  to  be 
Roe.        operative  in  one  of  two  events ;  in  the  other  event,  the  estate  was 
vested  in  the  husband,  and  supplied  the  place  of  the  power.     It 
would  be  strange  that   that  which  was  greater  than  the  power 
should  be  inoperative  to  give  that  which  the  power  would  have 
given.  After  these  directions,  he  proceeds  to  say  how  his  daughters* 
portions  were  to  be  paid,  wholly  irrespective  of  the  consideration 
whether  their  father  or  mother  survived :  and  he  directs  that  if 
they  shall  all  die  before  their  portions  are  payable,  the  8,0002.  shall 
sink  into  the  estate.    That  shows  he  was  dealing  with  the  estate  in 
fee;  for  he  had  no  authority  under  the  power,  to  make  sach  a 
direction  with  respect  to  the  8,0002.  provided  by  the  settlement. 
He  then  directs  that  the  money  arising  from  the  sale  of  his 
personal  property  shall,  after  payment  of  his  debts  and  legacies, 
be  applied  in  payment  of  the  sum  before  appointed,  in  exoneration 
of  his  real  estate ;  thereby  making  his  own  personal  estate  the 
proper  fund  for  payment  of   this  8,0002.    I  am  clear  that  his 
intention  was, — not  indeed  adverting  to  the  terms  of  his  power, — 
to  provide  for  his  children  an  absolute  provision,  independent  of 
the  question  of  survivorship  between  him  and  his  wife:  that,  let 
[  *379  ]      that  event  *be  as  it  might,  he  meant  to  make  this  provision  for  his 
children. 

I  am  desirous  to  give  effect  to  the  intention  of  parties;  but  always 
within  the  rules  of  law.  In  this  case  I  think  I  am  bound  to  give 
effect  to  the  intention  of  the  testator;  and  that  by  the  strict  rules  of 
law,  the  plaintiffs  are  entitled  to  the  decree  they  seek. 


1844.  TENNENT  v.  TENNENT. 

June  19  24 

1     '  (1  Jo.  &  Lat.  379—390;  S.  0.  7  Ir.  Eq.  E.  361 ;  Drury,  161.) 

^^Suodbn'^'^  a  testator  being  seised  in  fee  of  T.,  S.,  and  B.,  and  also  seised  as  of 

l^Q   '  freehold  of  divers  lands,  and  possessed  of  considerable  personal  property, 

r  379  1  ^^  ^^  ^^^  devised  T.  to  bis  daughter  L.  and  her  issae,  taking  bis  surname, 

in  strict  settlement ;  and,  in  default  of  such  issue,  to  bis  nepbew  R.  J.  T., 

and  bis  issue,  in  strict  settlement ;  witb  divers  limitations  over ;  but  left 

tbe  ultimate  reversion  in  fee  imdisposed  of.     He  also  devised  S.  and  B.  in 

strict  settlement,  leaving  tbe  ultimate  reversion  in  fee  undisposed  of :  and 

after  making  several  devises  of  parts  of  bis  freebold  properties,  devised  the 

residue  *'  of  my  properties,  botb  freebold  and  personal,  I  may  die  possessed 

of,  to  my  brother  R.  T. ;  and  if  my  brother  B.  T.  shall  survive  me,  I 

request  and  desire  that  he  shall  convert  all  tbe  personal  property  into  fee 

simple  property,  and  at  bis  decease  leave  the  same  entailed  on  bia  son 

B.  J.  T.,  in  tbe  same  manner  as  I  have  myself  entailed  tbe  T.  estate.'* 

Held,  that  tbe  direction  to  entail  applied  as  well  to  tbe  freeholds,  which 
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passed  by  the  residuary  devise,  as  to  the  fee  simple  lands  to  be  purchased      Tbnvent 
-with  the  residuary  personal  estate.  tr. 

The  circumstance  that  the  reversion  in  fee  of  the  T.  estate  could  not  be      Tknkbnt. 
entailed  in  the  manner  directed,  is  not  a  clear  indication  of  an  intention 
that  nothing  but  the  real  estate  to  be  purchased  with  the  personalty,  was 
intended  to  be  entailed. 

WiiiiiiAM  Tennbnt  being  seised  in  fee  of  the  Tempo,  Sligo,  and 
Ballycasile  estates,  and  as  of  freehold  of  various  houses  and  lands 
held  under  leases  with  and  without  covenants  for  the  perpetual 
renewal  thereof ;  and  being  possessed  of  a  large  personal  estate,  by 
his  will  dated  the  29th  of  September,  1827,  devised  and  bequeathed 
to  his  brother,  Robert  Tennent,  and  to  the  testator's  three  daughters, 
Jane,  Isabella,  and  Letitia,  and  to  his  friend  James  Thompson,  their 
heirs  and  executors,  &c.,  all  his  real  and  freehold  estates,  and  all 
his  property,  both  real  and  personal,  of  which  he  should  be  possessed 
or  entitled  to  at  the  time  of  his  decease,  of  whatsoever  sort  or  kind 
the  same  or  any  part  thereof,  might  be,  to  hold  to  the  use  of  them, 
their  heirs,  executors,  &c.,  in  trust  that  they,  their  heirs  *and      f  ^^^^  ] 
assigns,  should  pay  to  or  permit  his  daughter,  Letitia,  to  receive 
the  rents,  issues,   and  profits  of    his  Tempo   estate,   until  her 
marriage;  and  after  her  marriage,  in  case  she  and  her  then  and 
any  future  husband  she  might  have,  should  take  and  use  the 
surname  of  Tennent  only,  to  pay  to  her  or  to  permit  her  to  receive 
the  rents  and  profits  thereof,  during  her  life;  and  after  her  decease, 
in  trust  for  her  first  and  other  sons  successively  in  tail  general,  he 
and  they  taking  and  using  the  surname  of  Tennent  only,  and  not 
otherwise ;  and  in  default  of  such  issue,  in  trust  for  the  daughters 
of  Letitia  Tennent,  equally  to  be  divided  amongst  them,  as  tenants 
in  common  in  tail  general ;  such  daughters,  *and  their  issue  respec- 
tively, taking  and  using  the  surname  of  Tennent  only;  and  in 
default  of  such  issue,  then  to  his  nephew,  Bobert  James  Tennent, 
for  life ;  remainder  to  his  first  and  other  sons  successively  in  tail 
general ;  and  in  default  of  such  issue,  then  to  the  daughters  of  his 
nephew,  Bobert  James  Tennent,  equally  as  tenants  in  common  in 
tail  general,  upon  their  taking  and  using  the  surname  of  Tennent ; 
and  in   default  of  such  issue,  in  trust  for  his  daughter,  Jane 
Tennent,  and  her  issue,  in  the  same  way  as  he  had  previously 
limited  the  estate  to  Letitia,  and  her  issue :  with  like  limitations, 
in  default  of  such  issue,  to  his  daughter,  Isabella,  and  her  issue ; 
and  he  thereby  empowered  his  trustees,  with  the  assent  of  the 
tenant  for  life,  to  make  leases  of  his  Tempo  estate,  for  three  lives 
or  thirty-one  years,  at  the  best  rents,  without  fine ;  and  further 
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Temmbnt  directed  that  the  taking  of  the  name  of  Tennent  shoald  be  a 
Tenkknt.  condition  precedent  to  the  vesting  of  the  estates  in  the  persons 
directed  to  assume  that  name. 
The  testator  then  declared  the  trusts  upon  which  he  had  devised 
[  ^881  ]  his  Sligo  estate,  which  were  to  his  daughter,  Jane  *Tennent,  and 
her  issue,  in  the  same  manner  as  he  had  previously  limited  the 
Tempo  estate  to  Letitia  and  her  issue;  with  like  limitations,  in 
default  of  such  issue,  to  his  daughter,  Isabella  Tennent ;  and  he 
limited,  in  like  manner,  his  estate  at  Ballycastle,  to  his  daughter 
Isabella  Tennent,  and  her  issue ;  remainder,  in  like  manner,  to  his 
daughter,  Theresa  Tennent,  and  her  issue ;  and  after  various  other 
devises  of  freeholds,  held  for  terms  of  lives,  some  to  the  devisees 
thereof  absolutely,  and  others  to  the  devisees  for  their  lives,  with 
limitations  over  after  their  decease;  and  after  having  made 
provision  for  his  other  children,  and  bequeathed  several  legacies, 
the  testator  concluded  in  the  following  words:  ''I  leave  and 
bequeath  the  rest,  residue,  and  remainder  of  my  properties,  both 
freehold  and  personal,  of  whatever  nature  and  kind  I  may  die 
possessed  of,  to  my  brother,  Robert  Tennent ;  and  if  my  said 
brother,  Bobert  Tennent,  shall  survive  me,  I  request  and  desire 
that  he  shall  convert  all  the  personal  property  into  fee  simple 
property,  and  at  his  decease  leave  the  same  entailed  on  his  son, 
Bobert  James  Tennent,  in  the  same  manner  as  I  have  myself 
entailed  the  Tempo  estate." 

Bobert  Tennent,  the  brother  of  the  testator,  having  survived  him, 
died,  leaving  Bobert  James  Tennent,  his  eldest  son  and  heir-at- 
law  :  who  had  issue  Bobert  Tennent,  a  minor,  his  eldest  son  and 
heir  apparent. 

The  sole  question  in  this  case  (which  came  on  upon  a  petition  for 
a  rehearing  presented  by  Bobert  Tennent,  the  minor)  was,  whether 
under  the  words  of  the  residuary  clause,  Bobert  Tennent,  the  brother 
of  the  testator,  took  a  life  estate  in  the  residuary  real  property,  with 
similar  limitations  to  his  son,  Bobert  James  Tennent,  and  his  issue, 
I  ^382  ]  as  were  ^declared  of  the  Tempo  estate ;  or  whether  he  took  the 
residuary  real  estate  absolutely? 

Mr.  Moore  and  Mr.  Gibson  for  Bobert  James  Tennent : 

The  testator  has  left  the  ultimate  reversions  of  his  Tempo,  SligOi 
and  Ballycastle  estates,  undisposed  of  otherwise  than  by  the  resi- 
duary clause ;  but  it  cannot  be  doubted  that  they  passed  under  the 
first  part  of  that  clause.    The  direction  to  convert  the  personalty 
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into  realty,  and  to  settle  the  same  on  Robert  James  Tennent,  in      Tbnnskt 
gramniatical  construction,  applies  only  to  the  lands  to  be  pur-     tbnnsnt. 
chased  with  the  personal  estate.    And  there  is  ground  to  presume 
that  such  was  the  intention  of  the  testator.     The  freeholds,  which 
passed  under  the  residuary  clause,  consist  principally  of  building 
groand,  near  Belfast ;  and  the  testator  did  not  desire  to  prevent  his 
devisee  letting  them  for  the  purposes  to  which  they  were  applicable. 
By  his  will  also,  he  draws  a  distinction  between  his  fee  simple  and 
freehold  lands ;  the  former  are  strictly  settled ;  the  latter  are,  for 
the  most  part,  given  absolutely  to  the  first  taker.     The  reversion  of 
the  Tempo  estate  could  not  vest  in  possession  until  after  the  deter- 
mination of  the  very  limitations  upon  which  the  residuary  property 
was  to  be  settled  ;  which  shows  that  it  could  not,  in  the  contempla- 
tion of  the  testator,  have  formed  part  of  that  residuary  property 
which   was  the  subject  of   this  direction ;   and,  if   not,   neither 
was  the  other  freehold  property  of  the  testator.      Suppose  the 
reversion  of  the  Tempo  estate  was  the  only  real  property  undis- 
posed of  by  the  will,  could  it  be  contended  that  it  was  subject 
to  this  direction? 

Mr.  Nelson  and  Mr.  O'Hagan  for  Robert  Tennent: 

The  construction  must  be  made  from  what  appears  on  the  face  of  [  383  ] 
the  will.  It  was  the  object  of  the  testator  to  entail  his  property  in 
the  name  of  Tennent ;  and  it  cannot  be  supposed  that  he  intended 
to  leave  his  residuary  real  estate  to  his  brother  absolutely  ;  and  to 
settle  in  strict  settlement  the  fee  simple  estate,  to  be  purchased  with 
the  personalty.  The  intention  to  settle  both  estates  is  clear.  The 
grammatical  construction  is  to  apply  the  words  ''  the  same  "  to  the 
entire  subject  about  which  this  residuary  clause  is  conversant,  and 
not  to  the  last  antecedent. 

Mr.  Gibson^  in  reply : 

If  it  had  been  the  intention  of  the  testator  to  include  the 
freeholds  for  lives  renewable,  in  the  direction  contained  in  the 
residuary  clause,  he  would  have  inserted  some  provision  to  compel 
his  trustees,  or  the  tenants  for  life,  to  obtain  renewals  of  the 


Thb  Lord  Chancellob: 

I  am  not  surprised  that  the  parties  have  desired  that  this  part  of 
my  decree  should  be  reconsidered ;  for,  upon  the  former  hearing,  I 
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Tennsnt     had  much  difficulty  with  respect  to  it :  and  it  certainly  looks  like 
Tjcknent.     deciding  against  the  grammatical  construction  of  the  devise. 

Independently  of  the  question  of  construction,  there  are  certain 
objections  raised  to  the  decree.      First,  it  is  said  that  by  ttie 
residuary  devise,  the  reversion  in  fee  of  the  estates    devised  in 
strict  settlement,  passes;    and  that  it  would  be  absurd  to  hold 
that  the  reversion  of  the  Tempo  estate  is  entailed  on    the  very 
[  *S84  ]       person  to  whom  the  estate  was,  in  the  *first  instance,  given  ;  and 
until  whose  death  without  issue,  the  reversion   cannot  fall  into 
possession.      Acting  upon  that  reasoning.  Lord  Kenton,  in  Roe 
V.  Avis{i),  held  that  the  reversion  did  not  pass  by  the  residuary 
devise ;  but  the  like  question  having  come  before  Lord  EiiDON,  he 
differed  from  Lord  Ebnyon.    I  therefore  do  not  think  this  a  suffi- 
cient objection.     Then  it  is  said  that  the  nature  of  the  freehold 
properties,  included  in  the  residuary  devise,  makes  it  objectionable 
to  tie  them  up;   for  that  they  are  building  ground.      I  cannot 
speculate  upon  that,  or  look  at  the  nature  of  the  property,  as  a 
foundation  for  the  construction  of  a  legal  limitation.     Then  it  is 
said  that  these  freeholds  ought  not  to  be  entailed,  because  they  were 
held  under  leases  for  lives  renewable,  and  there  is  no  provision  in 
the  will  to  compel  the  tenant  for  life  to  renew :  but  it  is  too  late  to 
argue  that  objection  ;  for  that  would  be  a  ground,  in  all  cases,  for 
giving  the  absolute  property  in  leases  for  lives  renewable,  to  the  first 
taker ;  whereas  the  law  allows  entails  of  such  property.     There  are 
therefore  no  difficulties  upon  these  grounds ;  and  the  case  comes  to 
a  question  of  construction. 

I  admit  that  the  view  taken  by  the  Court  looks,  upon  the  first 
reading  of  the  clause,  like  a  violent  construction  of  it.  Certainly 
the  word  '*  same,"  in  grammatical  construction,  would  seem  to 
refer  to  the  fee  simple  property  which  was  to  be  purchased  by 
the  personal  property ;  and  if  that  be  the  true  construction,  my 
former  decree  is  wrong.  But  I  think  the  devise  ought  to  be  read 
thus :  ''  I  leave  and  bequeath  the  rest,  residue,  and  remainder  of 
my  properties,  both  freehold  and  personal,  of  whatever  nature  or 
[  *385  ]  kind  I  *may  die  possessed  of,  to  my  brother,  Robert  Tennent." 
That  passed  everything  the  testator  had  not  before  disposed  of.  I 
then  read  the  next  sentence  from  the  word  ''and"  to  the  word 
"property,"  as  if  it  were  included  in  a  parenthesis:  it  then 
amounts  to  an  intermediate  direction  to  his  brother,  to  sell  his 
personal  property,  and  convert  it  into  fee  simple  lands:  and 
(1)  2  E.  E.  477  (4  T.  E.  606). 
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then  I  read  the  concluding  sentence  as  a   continuation  of  the     Tbnnbnt 
first ;  **  and  at  his  decease,  leave  the  same  entailed  on  bis  son,     XiNKEirr. 
Robert  James  Tennent,  in  the  same  manner  as  I  have  myself 
entailed  the  Tempo  estate."     Supposing  that  view  to  be  in  accord- 
ance with  the  intention  of  the  testator,  I  can  have  no  difficulty,  in 
XK>mt  of  construction,  in  adopting  it.     So  that,  at  last,  it  comes  to  a 
question  of  intention ;  whether  there  is  an  intention,  apparent  on 
the  face  of  the  will,  to  dispose  in  this  manner  of  all  the  residuary 
property.    I  cannot  find  anything  showing  an  intention  of  making 
a  distinction  between  the  two  properties.    Here  is  a  gift  of  both 
properties ;  and  the  devisee  is  directed  to  convert  one  of  them  into 
fee  simple  lands.    If,  therefore,  he  is  to  take  the  freeholds,  unfettered 
by  the  direction  to  entail  them  on  his  son,  it  is  not  because  the 
testator  has  said  so  in  express  words,  but  because  the  direction  does 
not  apply  to  them  :  whereas  if  he  had  been  anxious  that  it  should 
not  apply  to  them,  I  think  he  would  have  expressly  said  so.    I 
think,  therefore,  that  the  construction  which  I  originally  put  on  the 
will,  is  correct ;  but  I  do  not  desire  to  give  my  final  opinion  until  I 
have  maturely  considered  the  whole  will 

The  Lobd  Ghancellob:  jHwi2i. 

In  this  case,  which  comes  before  me  on  a  petition  for  a  rehearing 
as  to  one  point,  the  question  is,  whether  certain  ^freeholds,  held  L  *^^  1 
under  leases  for  lives  renewable,  passed  under  the  residuary  devise, 
which  is  in  these  terms :  ''  I  leave  and  bequeath  the  rest,  residue, 
and  remainder  of  my  properties,  both  freehold  and  personal,  of 
whatever  nature  and  kind  I  may  die  possessed  of,  to  my  brother, 
Bobert  Tennent:  and  if  my  said  brother,  Bobert  Tennent,  shall 
survive  me,  I  request  that  he  shall  convert  all  the  personal  property 
into  fee  simple  property,  and  at  his  decease,  leave  the  same  entailed 
on  his  son,  Bobert  James  Tennent,  in  the  same  manner  as  I  have 
myself  entailed  the  Tempo  estate." 

As  to  the  objection  formed  upon  the  grammatical  construction  of 
this  devise,  I  have  no  hesitation  in  saying,  that  I  am  at  liberty  so 
to  mould  the  words  of  it,  as  to  embrace  the  freehold  and  fee  simple 
lands,  as  well  as  the  lands  to  be  purchased  with  the  personal  estate, 
if  I  should  be  of  opinion  that  such  was  the  intention  of  the  testator. 
And  standing  simply  on  the  words  of  this  residuary  gift,  I  am  of 
opinion  that  such  was  the  intention  of  the  testator,  for  the  reason 
I  gave  before ;  that  there  is  an  absurdity  in  supposing  that  the 
testator  meant  that  his  personalty  should  be  converted  into  fee 
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Tbnmbnt  simple  property ;  and  that  property  alone,  and  not  the  other  pro- 
Tennsmt.  perty,  the  subject  of  the  same  gift,  should  be  limited  in  strict 
settlement.  The  whole  difficulty  depends  on  the  ambiguous 
manner  in  which  the  sentence  is  framed;  but  as  far  as  the 
case  depends  on  the  words  themselves,  I  see  no  reason  to  alter 
my  opinion. 

But  it  is  said  that  I  ought  not  to  come  to  that  conclusion,  because 
of  the  general  frame  of  the  will ;  and  because,  in  the  other  dis- 
positions, the  testator  gave  all  his  freehold  lands  to  the  devisees 
[  *387  ]  absolutely,  without  entailing  them ;  therefore  *it  was  difficult  to 
suppose  he  intended  to  entail  the  freeholds  which  passed  under  the 
residuary  devise :  he  himself  having  made  a  distinction  between 
his  fee  simple  and  freehold  lands.  It  was  also  said  that  this  incon- 
sistency would  arise  from  adopting  my  view  of  the  case;  that  as  the 
reversions  in  fee  of  the  several  estates  before  devised  in  strict  settle- 
ment, must  pass  under  this  residuary  devise,  if  I  were  to  hold  that 
the  direction  to  entail  applied  to  all  the  subjects  of  the  residuary 
devise,  it  would  amount  to  a  direction  to  settle  some  of  the  estates 
over  again  to  the  very  same  uses  to  which  the  testator  had  himself 
previously  settled  them.  But  the  facts  do  not  appear  to  me  to 
warrant  the  first  argument.  The  testator  had  three  fee  simple 
estates,  which  he  devised  to  his  daughters,  in  strict  settlement, 
leaving  the  ultimate  reversion  in  fee,  in  each  of  them,  undisposed 
of.  When  he  came  to  dispose  of  his  lands,  held  under  freehold 
leases,  so  far  from  giving  them  absolutely  to  the  first  taker,  I  find 
that  he  gave  some  for  life,  with  remainders  over  for  life ;  some  in 
tail ;  others  in  tail,  with  remainders  over ;  and  one  of  them,  the 
Sugar  House,  he  gave  to  his  daughter,  Isabella,  and  her  children,  to 
the  same  uses  as  he  had  previously  limited  his  fee  simple  estate  of 
Ballycastle.  The  fact,  therefore,  upon  which  the  argument  was 
founded,  fails :  there  is  no  difficulty  arising  from  the  frame  of  the 
will,  in  the  freeholds  and  fee  simple  lands  being  entailed  together ; 
and  we  know  that  there  is  no  difficulty  in  point  of  law.  Upon  this 
objection,  I  see  no  reason  to  alter  my  former  opinion. 

Then  it  is  said,  that  as  the  direction  is  to  settle  the  estates  on 
Bobert  James  Tennent,  in  the  same  manner  as  he,  the  testator, 
[  *888  ]  had  already  entailed  the  Tempo  estate,  it  *is  impossible  for  me  to 
hold  that  the  reversion  in  fee  of  the  Tempo  estate  was  subject  to 
the  directions  contained  in  the  residuary  devise ;  for  that  would 
be  to  give  the  reversion  to  the  same  uses  the  testator  had  previously 
given  the  estate  :  and  it  was  argued  that  the  reversion  of  the  other 
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estates,  and  the  freeholds,  must  share  the  same  fate.  Now,  as  to  Tennbnt 
reversions  existing  at  the  date  of  the  will  (this  however  is  not  such  tbnnent. 
a  reversion),  this  difficulty  has  arisen ;  that  in  Roe  v.  Avis  (i),  the 
King's  Bench  held  that  a  reversion  in  fee,  expectant  on  the  deter- 
mination of  estates  in  tail,  did  not  pass  by  general  words  in  a 
residuary  devise,  because  of  the  presumed  intention  of  the  testatrix, 
arising  from  the  circumstance  that  she  had,  by  a  former  part  of 
her  will,  disposed  of  all  her  freehold  estate  to  which  she  supposed 
herself  entitled,  and  had  directed  her  funeral  expenses  to  be  paid 
out  of  the  produce  of  the  residue,  which  she  had  directed  to  be  sold ; 
and  which  former  direction  showed  that  she  only  meant  to  dispose 
of  something,  which  would  be  sold  immediately.  That  case  was 
followed  by  Church  v.  Mundy  (2),  which  was  overruled  by  Lord 
Eldon(3),  who  doubted  the  soundness  of  the  decision  in  Roe  v. 
Avis ;  and  I  have  no  hesitation  in  saying,  that  Roe  v.  Avis  has  been 
overruled  by  the  current  of  later  authorities. 

Then  as  to  the  inconsistency,  with  respect  to  the  previous  limita- 
tions, Ooodtitle  V.  Miles  (4)  decided  that  a  reversion  in  fee  did  not 
pass  under  a  general  devise,  upon  the  ground  that  the  uses  to 
which  the  lands  included  in  the  general  devise  were  given,  included 
the  limitations  to  which  the  estate,  *upon  which  the  reversion  was  [  •ssQ  ] 
expectant,  had  been  given.  But  that  case  is  overruled  by  Doe  v. 
Weaikerby(6),  Doe  v.  Battle  (6),  and  Mostyn  v.  Champneys  (7) :  and 
the  same  rule  is  applied  to  cases  arising  upon  deeds  in  Doe  v. 
Jeys  (8).  It  is  now  settled  that  a  reversion  in  fee  will  pass  under 
a  general  devise,  unless  a  clear  intention  to  exclude  it  be  shown, 
though  it  is  Umited  in  part  to  the  same  uses  to  which  the  particular 
estate  (if  I  may  so  call  it),  is  already  dedicated.  Therefore,  even  if 
this  case  were  of  that  description,  I  should  have  been  of  opinion 
that  there  was  nothing  to  prevent  the  reversion  from  passing :  but 
this  reversion  is  of  a  different  nature ;  the  testator  had  no  reversion 
in  him  at  the  time  of  making  his  will ;  what  we  have  to  deal  with 
is  a  residue  remaining  undisposed  of  by  the  prior  dispositions  of 
the  will.  It  is  clear  that  whatever  has  not  been  disposed  of  by  the 
prior  dispositions,  passes  by  the  residuary  devise,  as  well  of  realty 
as  personalty,  unless  there  be  a  manifest  intention  to  the  contrary, 
expressed  or  implied  on  the  face  of  the  will ;  and  though  from  the 

(1)  2  E.  E.  477  (4  T,  E.  605).  eh.  19]. 

(2)  12  Ves.  426.  (5)  11  East,  322. 

(3)  15  Ves.  396.  (6)  5  B.  &  Aid.  492. 

(4)  6  East,   494   [considered  to  be  (7)  1  Bing.  N.  C.  341. 
overruled,    $ee    Theobald    on    Wills,  (8)  35  E.  E.  390  (1  B,  &  Ad.  593). 
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nature  of  the  limitationB  created  by  this  residuary  devise,  it  is  not 
possible  to  suppose  that  the  testator  adverted  to  the  fact  that  he 
could  not  dispose  of  this  particular  reversion  in  the  mode  he  pur- 
ported to  dispose  of  the  residue  generally,  yet  that  circumstance  is 
not,  in  my  opinion,  a  clear  indication  of  an  intention  that  nothing 
but  the  real  estate  to  be  purchased  with  the  personalty  was  intended 
to  be  entailed. 

The  first  gift  in  the  will  is,  of  all  the  testator's  property  to  his 
trustees  and  their  heirs,  so  as  to  vest  the  legal  fee  in  *them :  and 
the  residuary  devise  of  all  his  real  and  personal  property,  is  a  dis- 
position of  every  thing  not  before  disposed  of.  As  to  the  reversion 
of  the  Tempo  estate,  that  devise  is  of  course  inoperative ;  and  even 
after  this  residuary  devise,  there  is  the  reversion  in  fee  of  that 
estate  undisposed  of,  which  will  descend  to  the  heir-at-law.  But 
though  the  intention  were  clear  to  exclude  the  reversion  of  the 
Tempo  estate  from  the  operation  of  the  residuary  devise,  why  am 
I  to  exclude  all  the  other  properties  from  it  ?  It  will  be  said,  that 
this  is  not  contended  for ;  that  it  is  admitted  all  did  pass  by  the 
residuary  devise,  but  not  bound  by  the  direction  to  entail  it  on  his 
nephew  and  his  issue :  but  I  have  disposed  of  that  question  on  the 
words  of  the  will,  and  the  intention  of  the  testator ;  provided  there 
be  nothing  in  the  argument,  to  which  I  have  given  my  best 
attention. 

I  see  no  reason  to  alter  the  opinion  I  formerly  expressed. 
Indeed  I  am  bound  to  say  that  the  more  I  consider  the  case, 
the  more  satisfied  I  am  that  my  first  impression  was  correct. 
The  petition  must  therefore  be  dismissed;  but  without  costs, 
because  of  the  difficulty  of  the  question. 


1844. 
May  29. 

Sib  Edward 

SUQDSK, 

L.C. 

[401] 


SHERIDAN   V.  JOYCE. 

(1  Jo.  &  Lat.  401—412 ;  S.  C.  7  Ir.  Eq.  E.  115.) 

A  trustee,  in  breach  of  his  duty,  lent  the  trust-money  to  F.  upon  the 
security  of  a  judgment;  F.  at  the  time  not  knowing  that  it  was  trust- 
money.  Subsequently  F.,  at  the  request  of  the  cestui  que  trust,  and  by  the 
direction  of  the  trustee,  paid  the  interest  to  the  cestui  que  trust,  who  was 
entitled  to  it  during  her  life.  The  trustee  afterwards  threatened  to  issue 
execution  on  the  judgment.  F.  stated  to  the  cestui  que  trust  that  if  she 
did  not  interfere  to  protect  him  against  the  demand  of  the  trustee,  he  would 
be  obliged  to  pay  him ;  and  she  not  having  done  so,  F.,  as  he  alleged,  paid 
the  money  to  the  trustee,  who  satisfied  the  judgment  on  record. 

Upon  a  bill  against  F.  and  the  trustee,  filed  after  the  decease  of  the 
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tenant  for  life,  by  the  person  entitled  absolutely  to  the  trust  fund,  it  was  Shebidan 

decreed  that  F.  should  pay  the  money,  with  interest.  r» 

The  moment  that  F.  became  aware  that  this  was  trust-money,  he  Joyce. 
beoame  a  trustee  of  it. 

Bt  a  settlement  executed  on  the  marriage  of  John  Sheridan  with 
Mary  M'Donough,  after  reciting  her  title  to  two  sums  of  9701.  and 
869/.,  and  that  it  had  been  agreed  that  5002.,  part  of  the  sum  of 
970/.9  should  be  handed  over  to  John  Sheridan  upon  the  terms 
thereinafter  mentioned,  and  that  the  residue  of  her  fortune  should 
be  possessed  by  the  trustees  of  the  settlement  for  the  uses  and  trusts 
thereinafter  mentioned,  Mary  M'Donough,  with  the  consent  of  her 
intended  husband,  assigned  to  Walter  Bourke  and  Walter  Joyce, 
their  executors,  &c.,  the  aforesaid  sums  of  money,  upon  trust  that 
they  and  the  survivor  of  them,  &c.,  should  stand  possessed  of  and 
interested  *in  the  same,  in  trust,  after  the  solemnization  of  the      [  *^^^  J 
intended  marriage,  to  pay  and  hand  over  to  John  Sheridan  the 
sum  of  5002.  part  thereof ;  and  to  take  in  lieu  thereof  the  bond  or 
obligation  of  John  Sheridan  for  the  sum  of  2,0002.  sterling,  con- 
ditioned for  the  payment  of  1,0002.  sterling  to  the  trustees,  their 
executors,  &c.,  on  the  day  of  the  death  of  John  Sheridan,  with  a 
warrant  of  attorney  for  confessing  judgment  thereon ;   subject, 
however,  to  the  trusts  thereinafter  mentioned  concerning  the  same. 
And  upon  further  trust  that  the  trustees,  &c.  should  lay  out  and 
invest  the  sum  of  4702.,  residue  of  the  sum  of  9702.,  in  Parlia- 
mentary or  public  funds,  or  in  real  or  Government  securities  at 
interest,  and  from  time  to  time  alter  and  change  such  securities, 
or  to  lay  out  and  invest  the  same  in  good  landed  or  other  security, 
to  be  approved  of  by  John  Sheridan  by  writing  under  his  hand, 
and  also  by  Walter  Bourke  and  Walter  Joyce,  or  the  survivor  of 
them,  &c. ;  and  in  like  manner  to  invest  in  the  like  securities,  or 
any  of  them,  with  the  like  approval,  the  sum  of  8692.,  when  the 
same  should  be  by  them  received ;  and  to  pay  the  interest,  divi- 
dends, and  produce  of  the  sum  of  4702.,  and  also  of  the  sum  of 
8692.,  after  the  same  should  have  been  received  by  the  trustees, 
into  the  proper  hands  of  Mary  M'Donough  during  her  life,  for  her 
own  sole  and  separate  use  and  benefit ;  and  after  the  decease  of 
John  Sheridan  that  the  trustees  should  stand  possessed  of  the  trust 
funds  and  securities  in  trust  to  assign  and  transfer  the  same  to 
Mary  M'Donough,  her  executors,  &c.,  in  case  she  should  survive 
John  Sheridan ;  and  after  the  decease  of  Mary  M'Donough  in  trust 
to  transfer  and  assign  the  same  to  John  Sheridan,  his  executors,  &c., 
in  case  be  should  survive  Mary  M'Donough.    And  as  to  the  sum 
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Shbbidak     of  1,000J.  80  to  be  secured  by  the  bond  of  John  Sheridan,  apon 

Joyce.       trust,  in  case  John  Sheridan  should  survive  Mary  M'Donougb,  to 

[  "^os  ]      execute  *a  warrant  to  satisfy  any  judgment  that  might  have  been 

entered  upon  the  bond,  and  to  give  up  the  bond  to  John  Sheridan 

to  be  cancelled.     Walter  Bourke  never  executed  this  deed,  or 

accepted  or  acted  in  the  trusts  thereof. 

The  marriage  was  shortly  afterwards  solemnized ;  and  the  9701. 
was  paid  to  Walter  Joyce,  who  paid  500Z.,  part  thereof,  to  John 
Sheridan;  and  took  his  bond,  pursuant  to  the  trusts  of  the 
settlement,  upon  which  judgment  was  entered  as  of  Trinity  Term, 
1882. 

Walter  Joyce  had  entered  into  some  contracts,  jointly  with  John 
Fair,  one  of  the  defendants,  for  the  supply  of  forage  to  the  army ; 
and  he  lent  the  sum  of  470^.,  the  residue  of  the  sum  of  9701.,  to 
John  Fair,  upon  the  security  of  his  bond  and  warrant  of  attorney, 
upon  which  judgment  was  entered  up  as  of  Easter  Term,  1837. 
John  Fair  paid  Walter  Joyce  the  interest  upon  the  money  lent  ap 
to  the  year  1887,  when  Mrs.  Sheridan  (who  was  then  living  apart 
from  her  husband)  became  anxious  to  have  the  interest  paid 
directly  to  herself;  and  accordingly  she  applied  to  Joyce  for  an 
authority  from  him  directing  Fair  to  pay  the  interest  into  her  own 
proper  hands.  In  pursuance  of  this  application  Joyce,  on  the  7th 
of  June,  1887,  wrote  a  letter  to  Fair,  authorizing  him  to  pay  to 
Mrs.  Sheridan  the  interest,  and  stating  that  her  receipts  would  be 
sufficient ;  and  Mrs.  Sheridan  having  forwarded  this  letter  to  Fair, 
he,  on  the  9th  of  June,  1887,  wrote  to  her,  stating  that  he  had 
received  her  letter,  and  admitting  that  the  bond  which  he  had 
passed  to  Joyce  was  to  secure  the  repayment  of  money  to  which 
she  was  entitled :  and  he  further  stated  that  if  she  thought  proper 
[  ♦*04  ]  to  leave  this  money  in  his  hands,  he  would  pay  the  *interest  half- 
yearly,  monthly,  or  in  any  way  she  chose  to  take  it ;  or  that  he 
would,  if  she  required  it,  pay  the  principal  at  any  time. 

In  1888,  Joyce  applied  to  Fair  for  payment  of  part  of  the  money; 
and  again  by  letter,  in  1841.  On  the  latter  occasion  Fair  enclosed 
the  letter  he  had  received  from  Joyce  to  Mrs.  Sheridan ;  in  which 
letter  Joyce  stated  that  he  had  been  served  with  a  bill  of  costs  for 
901.  by  Mr.  H.,  and  requested  Fair  to  send  him  701.  to  meet  this 
demand,  or  that  he,  Fair,  would  take  up  his  bond;  and  that  if 
he  sent  him  the  702.  he  would  not  press  him  for  some  time ;  and 
asking  if  he  had  paid  the  interest  to  Mrs.  Sheridan.  In  answer  to 
this  letter,  Mrs.  Sheridan  wrote  to  Mr.  Fair,  stating  that  she  was 
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very  much  annoyed  at  reading  the  copy  of  Mr.  Joyce's  letter:     hhbridan 

"  The  costs  he  speaks  of  refer  to  the  money  I  had  hoped  to  be  able       joycb. 

to  lend  you ;  whether  it  is  recovered  or  not  I  don't  know ;  but  I 

should  suppose  not,  otherwise  he  would  not  want  money  from  you : 

but  this  I  do  know,  that  he  has  forced  H.  upon  me,  and  that  I  told 

him  several  times  that  if  he  engaged  him,  the  money  would  never 

be  recovered ;  and  yet  he  did  so,  and  now  he  has  the  modesty  to 

ask  me  for  costs.    However,  you  may  rest  assured  that  I  will  work 

Heaven  and  earth  to  prevent  any  annoyance  to  you  ;  but  you  must 

give  me  every  assistance  in  the  way  of  information.    Let  me  know 

what  condition  Walter  Joyce  is  in ;  also  James  Burke,  and  whether 

he  is  now  acting  for  you  ?    I  will  write  to  Walter  in  a  day  or  two, 

as  you  did  not  mention  that  I  was  to  know  anything  of  his  demand 

upon  you." 

Upon   the   10th  of  August,   1841,  Joyce  wrote  another  letter, 
threatening  immediate  proceedings  against  Fair,  ^unless  he  paid       [  *405  ] 
him  the  money,  and  stating  that  he  had  paid  H. ;  which  letter  Fair 
immediately  forwarded  to  Mrs.  Sheridan :  and  in  the  following 
September,  Mrs.  Sheridan  replied  to  Fair,  stating  that  she  was 
arranging  with  a  solicitor,  in  order  that  he  might  commence  pro- 
ceedings against  Joyce,  and  requesting  intelligence  respecting  his 
pecuniary  affairs  :  and  further  stating  that  she  had  not  mentioned 
in  her  letter  to  Joyce  the  exact  sum  which  he,  Fair,  had  advanced 
to  her ;  but  had  merely  said  he  had  paid  the  interest  considerably 
ill  advance,  adding  :  **  Now  I  think  you  will  hold  a  better  position 
with  the  Court,  in  case  I  am  able  to  take  the  trust  from  Walter 
Joyce,  by  my  being  able  to  show  that  you  have  been  for  so  long 
a  time  in  advance  of  interest,  to  meet  the  necessity  of  my  position. 
You  may  be  satisfied  that  I  will  not  neglect  this  business,  and  that 
there  is  nothing  in  my  power  to  save  you  that  I  will  not  do,  now 
and  at  all  times."    In  reply  to  this  letter,  Fair  wrote  to  Mrs. 
Sheridan,  stating  that  he  was  afraid  Joyce  would  ''  take  proceed- 
ings against  him  for  the  bond ;  but  of  course,  if  he  does,  I  must  pay 
it,  sooner  than  that  he  should  expose  me  ;  however,  if  he  proceeds 
against  me,  I  shall  inform  you  of  it: "  and  upon  the  14th  of  October, 
1841,  Mrs.  Sheridan  answered  Mr.  Fair's  letter,  assuring  him  that 
be  had  nothing  to  fear,  for  that  she  would  make  every  exertion 
to  have  such  an  arrangement  entered  into,  as  would  make  him 
independent  of  Joyce's  annoyance. 

In  November,   1841,  Joyce  again  wrote  to  Fair,  threatening 
ixamediate  proceedings  unless  be  was  paid  791.  4&,  the  amount 
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Shbbidan  of  the  bill  and  costs  which  he  had  paid,  which  letter  was  commani- 
JoTCB.  cated  to  Mrs.  Sheridan;  and  on  the  29th  of  ^December,  1841,  Mrs. 
[  «406  ]  Sheridan  wrote  to  Fair,  stating  she  had  just  then  written  to  her 
solicitor  in  Dublin,  with  imperative  instructions  to  write  to  her ; 
and  requesting  Fair  to  write  to  her  to  let  her  know  if  he  had  paid 
the  money,  and  if  not,  to  put  it  off  by  some  stratagem  for  a  short 
time,  and  she  would  be  able  to  arrange  it. 

In  January  and  February,  1842,  Joyce  again  wrote  to  Fair, 
pressing  for  the  payment  of  the  bond;  and  upon  the  21st  of 
February,  1842,  he  caused  his  solicitor  to  write  a  letter  to  Fair, 
threatening  immediate  proceedings  unless  that  money  was  paid. 

Upon  the  16th  of  March,  1842,  John  Fair  and  Walter  Joyce 
stated  an  account  of  the  sum  due  on  foot  of  the  judgment,  and 
ascertained  that  it  amounted  to  a  sum  of  4902.  ISa.  4jd.  It  was 
alleged  that  Fair  then  paid  to  Joyce  the  sum  of  2492.  &s.  2^d.  in 
cash,  and  secured  the  residue,  amounting  to  2412.  7«.  by  two  bills, 
at  three  and  six  months.  The  bills  were  produced  out  of  the 
custody  of  Fair,  and  appeared  to  have  been  drawn  on  and  accepted 
by  a  third  person,  and  to  have  been  endorsed  by  other  parties ; 
but,  save  the  production  of  the  bills,  there  was  no  evidence  of 
the  payment  of  any  of  the  money.  On  the  same  occasion,  Joyce 
executed  a  warrant  of  attorney  to  satisfy  the  judgment  against  Fair; 
and  satisfaction  was  afterwards  entered  on  the  roll  accordingly. 

In  the  latter  end  of  February,  1842,  Mrs.  Sheridan  died;  and 
upon  the  8rd  of  March,  1842,  John  Sheridan  wrote  a  letter  to  Fair, 
which,  however,  the  latter  denied  having  ever  received,  but  which 

[  «407  ]  was  proved  to  have  been  duly  ^posted  in  London,  on  the  day  it 
bore  date,  and  was  directed  to  "  Tover,  HoUymount,  Ireland."  By 
it,  John  Sheridan  gave  notice  to  Mr.  Fair,  that  the  money  had 
legally  reverted  to  him,  upon  Mrs.  Sheridan's  decease ;  and,  there- 
fore, requested  that  he  would  not  pay  it  to  Joyce,  or  any  other 
person,  without  his  sanction  and  authority. 

The  present  bill  was  filed  by  John  Sheridan  against  Walter 
Joyce  and  John  Fair,  stating  the  above  facts,  and  praying  that  an 
account  might  be  taken  of  the  trust  fund,  which  came  into  the 
possession  or  power  of  Joyce,  and  how  the  same  had  been  applied 
or  disposed  of;  and  that  it  might  be  referred  to  the  Master  to 
inquire  and  report  the  sums  payable  by  Joyce,  on  foot  thereof, 
after  all  just  allowances ;  and  that  Joyce  might  be  ordered  to  pay 
to  the  plaintiff  such  sum  of  money  as  might  appear  to  be  in  his 
bands,  parcel  of  the  trust  fund,  aad  th^t  he  might  be  ordered  to 
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transfer  and  assign  to  the  plaintiff,  all  such  securities  or  other  Sheridan 
property,  as  the  said  trust-monies,  or  any  part  thereof,  might  have  jotce. 
been  invested  in  the  purchase  of :  and  that  Joyce  might  be  ordered 
forthwith  to  execute  a  warrant  of  attorney  to  satisfy  the  judgment 
for  2,000Z.  obtained  by  him  against  the  plaintiff:  and  that  the 
satisfaction  entered  upon  the  roll,  of  the  judgment  which  was 
obtained  by  Walter  Joyce  against  John  Fair  might  be  declared 
fraudulent  and  void,  and  that  the  same  might  be  vacated  and  set 
aside,  and  that  said  judgment  might  be  declared  a  valid  and  sub- 
sisting security  against  John  Fair,  and  that  he  might  be  ordered  to 
pay  the  same  to  the  plaintiff,  as  part  of  the  trust  property ;  or  that 
the  said  judgment,  when  so  declared  a  valid  and  subsisting  security, 
might  be  assigned  to  the  plaintiff  as  part  of  the  trust  property. 

It  was  not  shown  that  Joyce  was  insolvent  at  the  time  when  he       [  408  ] 
and  Fair  settled  the  account  on  foot  of  the  judgment. 

Mr.   Moore,  Mr.   Monahan,   and   Mr.  R.  Martin,  for  John 
Sheridan : 

Fair  having  received  notice,  on  the  Srd  of  March,  not  to  pay  the 
money  to  Joyce,  it  was  fraudulent  in  him  afterwards  to  do  so : 
Pritchard  v.  Laugher  {i),  Baldwin  v.  Billingsley  (2).  In  1837,  Fair 
had  notice  of  the  trusts ;  and  with  that  knowledge,  promised  not 
to  pay  the  money  to  Joyce ;  yet  without  any  immediate  necessity 
(for  as  the  judgment  had  not  been  revived,  execution  could  not 
issue  until  the  next  Easter  Term),  he  took  on  himself  to  settle  the 
debt  with  Joyce,  knowing  that  he  was  but  a  naked  trustee.  It  is 
a  suspicious  transaction ;  and  it  has  not  been  shown  that  any 
money  was  paid  on  that  occasion,  or  that  the  bills  then  passed 
have  been  paid. 

Mr.  Serjeant  Warren,  Mr.  W.  Brooke,  and  Mr.  Workman,  for 
the  defendant  Fair : 

Fair,  though  aware  in  1887,  that  the  money  belonged  to  Mrs. 
Sheridan,  was  not  apprised  of  the  plaintiff's  right  to  it.  He  has 
acted  bond  Jid^  throughout  the  transaction.  The  money  was  lent 
to  him  as  the  proper  money  of  Joyce;  when  apprised  of  Mrs. 
Sheridan's  title,  he  resisted  the  attempts  of  Joyce  to  obtain  the 
money  as  long  as  he  could  ;  and  ultimately  paid  it  under  pressure 
of  a  threat  of  legal  proceedings.  He  communicated  every  matter, 
as  it  occurred,  to  *Mrs.  Sheridan,  and  it  was  her  duty  and  that  of  [  *409  J 
(1)  1  Vem.  197,  (2)  2  Vem,  639, 
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Sheridan  the  plaintiff,  to  have  procured  the  removal  of  Joyce  from  the  trust, 
JoTCB.  AS  she  promised,  but  did  not  do.  Joyce  is  now  insolvent,  though 
not  so  when  Fair  paid  him  the  money ;  the  consequence  is,  that  by 
the  neglect  of  Mrs.  Sheridan  and  the  plaintiff  to  remove  Joyce  from 
the  trust,  Fair  will  lose  this  money,  if  he  be  compelled  to  pay  it  a 
second  time.  The  cases  cited  do  not  apply ;  they  were  cases  of 
fraud  or  concealment. 

Mr,  Monahan,  in  reply. 

The  Lord  Chancellor: 

In  this  case,  a  sum  of  970i.,  belonging  to  Mrs.  Sheridan,  was,  on 
the  occasion  of  her  marriage,  vested  in  two  trustees,  one  of  them 
being  the  defendant,  Joyce,  who  alone  acted  ;  and  of  the  sum  now 
in  contest,  the  trust  was  to  invest  it  in  Government  or  on  real 
security,  or  such  other  security  as  the  husband  should,  under  his 
hand,  approve  of ;  but  no  power  was  given  to  lend  the  money  on 
personal  security. 

After  a  short  time,  the  money  was  found  to  be  in  the  hands  of 
Fair,  a  defendant  in  this  suit;  and  the  first  trust  of  the  money 
being  for  the  separate  use  of  Mrs.  Sheridan,  she  wrote  to  Mr.  Fair, 
requesting  him  not  to  pay  Joyce  the  money  which  belonged  to  her  ; 
saying  she  would  prefer  that  the  interest  should  be  paid  to  herself 
directly.  In  reply.  Fair  says,  that  he  is  willing  to  accede  to  her 
desire,  that  his  solvency  is  very  good,  and  that  Joyce  had  done  him 
[  ♦410  ]  great  injury  in  insinuating  that  his  security  was  not  good ;  *for 
that  is  the  effect  of  his  letter ;  and  he  adds,  that  he  will  take  care 
to  hold  the  money  for  her.  Several  letters  passed  between  Mrs. 
Sheridan  and  Fair,  prior  to  the  period  when  the  transaction 
occurred  which  raises  the  question  in  this  case  ;  and  in  all  of  them. 
Fair  is  apprised  of  Mrs.  Sheridan's  claim  to  this  money.  The 
moment  Fair  became  aware  that  this  was  trust-money,  he  became 
a  trustee  of  it. '  He  did  not  dispute  the  trust,  or  call  for  a  particular 
statement  of  it ;  but  he  became  aware  that  Joyce  had  committed  a 
breach  of  trust  in  lending  him  the  money  as  his  own,  whereas,  it 
was  trust-money  :  and  he,  in  fact,  acted  in  the  trust  with  the  con- 
currence of  Joyce ;  for  he  paid  interest  on  the  money  for  three 
years,  directly  to  Mrs.  Sheridan  herself,  thereby  admitting  the 
trust,  and  that  he  had  become  a  trustee,  by  thus  acquiring,  through 
the  improper  conduct  of  Joyce,  the  trust-money,  which  ought  not 
to  have  been  lent  to  bim^    That  money  was  secured  by  a  judgmeut 


▼OL.  Lxvin.]   1844.    CH.  (IE.)     1  JO.  &  LAT.  410—411.  283 

to  Joyce.    In  process  of  time,  Joyce  became  desirous  of  obtaining     srkridak 
payment  of  tbe  money,  and  he  applied  to  Fair  for  that  purpose.       joyge. 
Many  letters  passed  between  Mrs.  Sheridan  and  Fair  on  the  subject ; 
Fair  representing  that  Joyce  was  pressing  him  for  the  money,  and 
Mrs.  Sheridan  requesting  him  to  withhold  the  money,  and  telling 
him  that  she  had  instructed  her  attorney  in  Dublin  to  take  steps  to 
protect  her  rights.     Suddenly  Mrs.  Sheridan  died.     It  is  said,  that 
Mr.  Fair  did  not  know  that  any  other  person  had  an  interest  in  the 
money.    I  will  assume  so,  and  that  Mrs.  Sheridan  had  not  died. 
Is  it  pretended  that  he  ever  made  any  communication  to  Mrs. 
Sheridan,  or  any  person,  of  that  threatening  letter  of  the  21st  of 
February,  1842,  from  Sinnott,jthe  attorney  of  Joyce.    There  is  no 
pretence  for  that,  or  that  he  ever  wrote  to  Sinnott,  informing  him 
that  Joyce  was  a  dishonest  man,  for  that  he  had  lent  him  the 
*money  as  his  own,  whereas  it  belonged  to  Mrs.  Sheridan.    He       [  **^^  1 
ought  to  have  done  so ;  no  respectable  solicitor  would  then  have 
attempted  to  enforce  such  a  demand.    On  the  contrary,  he  is  silent ; 
and  though  a  court  of  equity  will  not  presume  fraud,  yet  one  would 
almost  suppose  that  he  courted  the  enforcement  of  the  payment  of 
this  money.    After  the  death  of  Mrs.  Sheridan,  Mr.  Sheridan,  on 
the  8rd  of  March,  1842,  put  a  letter,  properly  directed  to  Mr.  Fair, 
into  the  Post  Office  in  London,  apprising  him  of  his  claim  to  this 
money.     It  is,  however,  positively  sworn  by  the  defendant  Fair,  in 
bis  answer,  that  he  never  received  that  letter.    I  must  believe  the 
answer ;  but  it  is  rather  remarkable  that  that  should  be  the  only 
letter  which  miscarried.    It  is  sworn  that  it  was  put  into  the  proper 
receiving- house  in  London,  and    the  very  hour  of  the  day  is 
mentioned.    That  letter,  it  is  true,  does  not  appear  to  have  been 
received  ;  but  it  was  written ;  which  is  an  answer  to  the  objection  of 
lachesy  and  is  an  excuse  for  Mr.  Sheridan,  if  he  wanted  any.    But 
I  treat  this  case  as  if  Mrs.  Sheridan  were  actually  still  living  ;  and 
I  find  that  no  communication  was  made  to  her  of  the  letter  of  the 
21st  of  February,  1842,  or  to  Joyce's  attorney,  of  the  fraud  which 
Joyce  was  attempting  to  commit.    Then  we  have  the  attorneys  of 
the  parties  brought  together  at  Castlebar,  and  one  of  them  has  been 
examined  to  show  the  perfect  bona  fides  of  the  transaction  which 
then  took  place.    The  transaction  is  said  to  be  this,  that  they  took 
an  account  of  the  sum  due  on  foot  of  the  security  by  Fair  to  Joyce, 
and  that  Fair  then  gave  Joyce  two  bills,  payable  at  three  and  six 
months,  and  paid  the  residue  of  the  balance  in  cash.    They  went 
to  an  attorney,  in  order  to  have  biB  Bapction  and  advice  as  to  the 
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rR.B. 


r. 
Joyce. 

[  -412  ] 


Sheridan  course  they  should  pursue ;  and  he,  being  examined,  swears  that 
he  knows  nothing  about  the  transaction.  He  *does  not  know  what 
money  was  paid,  or  what  bills  were  passed ;  he  paid  no  attention 
to  what  occurred,  and  only  knows  about  the  warrant  of  attorney. 
No  third  person  really  did  know  what  that  transaction  was.  Fair 
knew  that  this  was  trust-money.  He  had  promised  that  he  would 
not  part  with  it :  was  there  any  pressure  or  any  dealing  to  justify 
him  in  paying  it  over  ?  Am  I  to  allow  a  person  who  had  become  a 
trustee  in  the  manner  in  which  Fair  became  a  trustee,  to  pay  the 
money  over  to  the  legal  hand,  who  had  committed  a  breach  of  trust 
in  respect  of  that  money,  and  that  by  bills  at  three  and  six  months  ? 
And  then  what  became  of  the  security?  The  judgment  being  a 
charge  on  the  whole  property  of  Fair,  Joyce  entered  satisfaction  on 
it.  There  is  no  attempt  to  prove  the  payment  of  the  bills  given  ; 
the  trust-money  is  proved  to  have  got  into  the  hands  of  Fair,  and  I 
cannot  say  the  bills  of  exchange  ever  were  paid,  or  that  the  money 
has  come  to  the  hands  of  Joyce.  I  think  this  transaction  was  a 
juggle  between  the  parties  to  deceive  this  lady,  and  help  themselves 
to  the  property ;  and  I  must  say,  that  the  account  is  quite  incon- 
sistent with  the  dealing  between  Fair  and  Mrs.  Sheridan.  I 
therefore  order  this  money  to  be  brought  in  by  Fair,  with  interest ; 
and  the  defendants  must  pay  the  costs  of  the  suit.  I  also  make 
the  decree  asked  against  Joyce. 


1844. 
May  31. 

Sir  Edward 

SnODBK, 

L.C. 

[413  J 


KOCHARD  V.   FULTON. 

(1  Jo.  &  Lat.  413—445 ;  S.  0.  7  Ir.  Eq.  E.  131.) 

An  annuity  payable  out  of  land  is  not  a  chose  iu  action,  and  the  prioritieB 
of  sucoessiye  incumbrancers  thereon  are  consequently  not  dependent  upon 
priority  of  notice  to  the  person  liable  to  pay  the  annuity. 

In  a  suit  to  carry  into  execution  the  trusts  of  a  will,  it  was  ordered  that 
the  receiver  should,  out  of  the  rents,  pay  to  H.,  a  feme  covert,  and  the  deyisee 
of  the  real  estates,  the  annual  sum  of  400Z.  for  her  separate  use,  and  on 
her  own  receipt,  by  way  of  maintenance.  By  a  deed  subsequently  executed, 
to  which  H.  and  her  husband  were  parties,  the  estates,  subject  to  certain 
charges,  were  conveyed  in  fee  to  such  uses  as  H.  should  by  deed  appoint. 

In  1839,  H.,.in  consideration  of  a  sum  of  money  then  advanced  to  her, 
conveyed  the  estates  in  mortgage  to  the  plaintiff;  and  by  a  subsequent 
witnessing  part,  for  the  better  securing  the  payment  of  the  interest, 
assigned  the  allowance  of  4002.  a  year  to  a  trustee,  with  power  to  give 
receipts  for  the  same,  upon  trust  to  pay  thereout  the  interest  to  the 
plaintiff,  and  the  residue  to  the  separate  use  of  H. 

This  deed  was  registered;  the  memorial  of  it  set  forth  the  several 
denominations  of  lands  conveyed  by  it,  and  stated  that  they  were  subject 
to  cert^  charges,  as  the  same  or  the  interest  of  H.  were  rightfully  subject 
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to,  under  certain  indentures  and  arrangements  in  the  mortgage  recited ; 
but  it  did  not  mention  the  assignment  of  the  allowance  of  400/.  a  year : 

Held,  that  the  memorial  was  a  sufficient  memorial  of  the  assignment  of 
the  400/.  a  year  to  the  trustee  of  the  plaintiff. 

Actual  notice  of  the  memorial  of  a  deed,  which,  from  the  memorial, 
appeared  to  be  conversant  with  all  the  estate  of  the  grantor  in  the  lands 
conveyed,  is  sufficient  notice  of  an  assignment  of  a  partial  interest  of  the 
grantor  in  the  same  lands,  .made  in  trust  for  the  same  grantee  by  the 
same  deed,  but  not  mentioned  in  the  memorial,  to  avoid  the  effect  of  a  « 
subsequently  registered  assignment  of  that  partial  interest. 

Thb  Earl  of  Blessington,  being  seised  of  real  estates  situate  in 
the  county  and  city  of  Dublin,  the  city  of  Kilkenny,  and  the  county 
of  Tyrone,  by  his  will  of  the  81st  of  August,  1828,  devised  the  same 
to  trustees  and  their  heirs,  upon  certain  trusts ;  and  subject  thereto, 
he  gave  to  his  daughter.  Lady  Harriet  Gardiner,  all  his  estates  in 
the  county  and  city  of  Dublin,  provided  she  intermarried  with 
Count  D'Orsay ;  and  after  bequeathing  some  legacies,  he  devised 
to  Charles  J.  S.  Gardiner  his  estates  in  the  county  of  Tyrone,  and 
the  reversion  of  his  Dublin  estates  in  case  of  failure  of  male  issue 
of  his  daughter. 

By  indenture  of  the  2nd  of  November,  1827,  executed  on  the  [  414  ] 
marriage  of  Lady  Harriet  Gardiner  with  Count  D'Orsay,  the  Earl 
of  Blessington  covenanted  with  trustees  therein  named,  that  he 
would,  within  twelve  months  after  the  marriage,  pay  to  them  the 
sum  of  20,0002. ;  and  also,  that  his  heirs,  executors,  and  adminis- 
trators, would  within  twelve  months  after  his  decease,  pay  to  them 
the  further  sum  of  20,0002. :  and  it  was  thereby  declared  that  the 
same  should  be  invested  upon  security;  and  that  the  trustees 
should  hold  the  same  upon  trust  to  pay  the  interest  thereof  to  Count 
D'Orsay  for  his  life ;  and  after  his  decease,  to  the  Countess  D'Orsay 
during  her  life ;  and  after  the  decease  of  the  survivor  of  them,  that 
they  should  stand  possessed  thereof,  upon  certain  trusts  for  the 
benefit  of  the  issue  of  the  intended  marriage ;  and  in  case  there 
should  not  be  any  child  of  the  marriage,  or  any  child  who  should 
attain  the  age  therein  mentioned,  in  trust  for  the  executors  and 
administrators  of  Count  D'Orsay. 

The  Earl  of  Blessington  died  on  the  25th  of  May,  1829,  without 
revoking  his  will ;  leaving  the  Countess  D'Orsay  his  heiress-at-law ; 
who  upon  his  decease  became,  under  his  will,  entitled  to  his  estates 
in  the  city  and  county  of  Dublin  ;  and  as  his  heiress-at-law,  to  his 
estates  in  the  city  of  Kilkenny,  which  had  not  been  disposed  of  by 
his  will. 

In  1831,  the  Count  and  Countess  D'Orsay  separated,  and  from 
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RocHABD     thenceforth  continued  to  live  apart  from  one  another.     There  was 
Fulton.      ^0  issae  of  their  marriage. 

In  January,  1831,  Charles  J.  S.  Gardiner  filed  a  bill  in  this  Court 
against  the  Countess  Dowager  of  Blessington,  the  Count  and 
[  ^416  ]  Countess  D*Orsay,  and  others,  praying  that  *the  usual  accounts 
might  be  taken  of  the  debts  and  legacies,  and  of  the  real  and 
personal  estates  of  the  Earl  of  Blessington,  and  the  particular 
estates  and  funds  upon  which  the  said  debts  and  legacies  were 
chargeable ;  and  that  the  debts  and  legacies  might  be  paid  out  of 
the  respective  properties  and  funds  liable  thereto.  In  that  cause,  a 
receiver  was  appointed  over  the  estates  of  the  testator;  and  on  the  7th 
of  December,  1882,  an  interlocutory  decree  was  pronounced,  whereby 
it  was  declared  that  the  will  of  the  Earl  of  Blessington  was  well 
proved,  and  that  the  trusts  thereof  should  be  carried  into  execution ; 
and  it  was  referred  to  the  Master  to  take  the  usual  accounts. 

By  an  order  in  that  cause,  of  the  28th  of  June,  1888,  it  was 

referred  to  the  Master  to  inquire  and  report  whether  there  were 

any  and  what  funds  properly  applicable  to  the  payment  of  any  and 

what  sums,  by  way  of  maintenance,  for  the  Count  and  Countess 

D'Orsay,  pending  the  cause ;  and  the  Master,  by  his  report  of  the 

28rd  of  June,  1884,  reported  that  there  were  funds  arising  from  the 

rents  of  the  estates  of  the  Earl  of  Blessington,  situate  in  the  city 

and  county   of  Dublin,  and  city  of  Kilkenny,   received  by  the 

receiver  thereof,  properly  applicable  to  the  payment  of  the  annual 

sum  of  9501. ;  which  he  found  was  a  fit  and  proper  sum  to  be 

allowed  to   the  Count  and   Countess   pending    the  cause;    the 

annual  sum  of  550Z.,  part  thereof,  to  be  paid  to  Count  D'Orsay ; 

and  the  annual  sum  of  400Z.,  residue  thereof,  to  be  paid  by  the 

receiver,  out  of  the  rents  of  the  Dublin  and  Kilkenny  estates,  to  the 

Countess  D'Orsay,  Count  D'Orsay  having  by  his  solicitor  consented 

thereto,  for  her  own  sole  and  separate  use,  and  upon  her  own 

receipt,   by  way  of  maintenance  for  her :   and  thereupon,  by  a 

further  order  of  the  14th  of  July,  1834,  it  was  ordered  that  the 

[  *i^6  ]       report  ^should  stand  confirmed ;  and  accordingly  that  the  sum  of 

550Z.,  part  of  the  sum  of  950Z.,  reported  by  the  Master's  report  of 

the  23rd  of  June,  1834,  to  be  fit  and  proper  to  be  allowed  by  way 

of  maintenance  for  the  Count  and  Countess  D'Orsay,  be  paid  by 

the  receiver,  out  of  the  rents  of  the  Dublin  and  Kilkenny  estates,  in 

the  report  mentioned  applicable  thereto,  to  Count  D'Orsay ;  and 

after  payment  of  the  said  annual  sum  of  5502.  to  Count  D'Orsay, 

then  that  the  annual  sum  of  400/.,  residue  of  the  said  sum  of  9502., 
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be  paid  by  the  receiver  out  of  the  rents  of  the  said  Dublin  and     Rooiiabd 
Kilkenny  estates,  in  the  report  mentioned  applicable  thereto,  to      folton. 
the  Coantess  D'Orsay,  for  her  own  sole  and  separate  use,  and  on 
her  own  receipt,  by  way  of  maintenance  for  her,  to  commence  from 
the  Ist  day  of  November,  then  last. 

By  indenture  of  release  of  the  23rd  of  November,  1886,  made 
between  the  Countess  D'Orsay  of  the  one  part,  and  Thomas  Henry 
Baker  of  the  other  part,  after  reciting  that  the  Countess,  as  the  only 
child  and  heiress-at-law  of  the  Earl  of  Blessington,  became  upon 
his  death  and  was  then  entitled  to  an  estate  in  tail  male,  or  in  fee 
simple,  under  his  will,  or  to  an  estate  in  fee  simple,  as  heiress-at-law 
in  and  to  the  estates  of  the  Earl  of  Blessington,  situate  in  the 
county  and  county  of  the  city  of  Dublin,  and  city  of  Kilkenny  :  and 
that  she  was  desirous  to  bar  all  estates  tail,  remainders  and  rever- 
sions, if  any,  in  said  estates,  and  to  dispose  of  the  fee  simple  and 
inheritance  therein,  in  manner  therein  mentioned ;  and  that  she 
had  obtained  an  order  of  the  Court  of  Common  Pleas,  dated  the 
23rd  of  November,  1836,  pursuant  to  the  statute,  enabling  her  to 
execute  a  deed  for  that  purpose :  the  Countess  D'Orsay  purported  to 
convey,  by  way  of  lease  and  release,  to  Thomas  Henry  Baker  and 
bis  heirs,  the  Dublin  and  Kilkenny  estates,  to  hold  the  same  to 
such  *uses  as  she  should,  notwithstanding  her  coverture,  by  any       [  •^i?  J 
deed  or  instrument  in  writing  appoint ;  and  in  default  of  appoint- 
ment, in  trust  for  Emily  Bosalie  Hamilton  Gardiner,  and  Charles 
J.  S.  Gardiner,  and  their  respective  heirs  and  assigns  as  tenants 
in  common.     This  deed  was  executed  by  the  Countess  D'Orsay 
pursuant  to  the  statute,  [and  in  order  to  remove  some  doubt  as  to 
the  validity  of  that  deed] . 

By  indentures  of  lease  and  release,  the  release  bearing  date  the 
16th  of  February,  1838,  and  made  between  Count  D'Orsay  of  the 
first  part,  the  Countess  D'Orsay  of  the  second  part,  Thomas  Henry 
Baker  of  the  third  part,  and  Charles,  Viscount  Canterbury,  Charles, 
Earl  of  Charleville,  and  George  Hill,  of  the  fourth  part,  *  *  it  [  418  ] 
was  witnessed  that  the  Count  and  Countess  D'Orsay  and  Thomas 
Henry  Baker,  for  the  purpose  of  barring  the  estate  tail  and  all 
remainders  and  reversions  of  and  in  the  hereditaments  thereinafter 
mentioned,  granted  and  released  unto  the  parties  of  the  fourth  part 
and  their  heirs,  the  Dublin  and  Kilkenny  estates,  to  hold  the  same 
to  the  use  of  Count  D'Orsay,  during  the  joint  lives  of  him  and  of 
the  Countess  D'Orsay,  or  for  such  other  estates  or  interests  as  he 
would  have  been  entitled  to  in  his  marital  right  or  otherwise,  in  the 
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RocHABD  same,  if  this  indenture  had  not  been  executed,  but  subject  to  such 
Fulton,  right  or  equity,  if  any,  as  the  Countess  D'Orsay  was  entitled  to,  for 
a  settlement  or  allowance  out  of  the  same ;  and  subject  thereto,  to 
such  uses  as  the  Countess  D'Orsay  should,  notwithstanding  her 
coverture,  by  deed  or  will  appoint ;  and  in  default  of  appointment, 
to  the  use  of  the  parties  of  the  fourth  part  and  their  heirs,  upon 
trust,  during  the  life  of  the  Countess  D'Orsay,  to  pay  the  rents  and 
profits  thereof  to  her  appointees ;  and  in  default  of  her  direction, 
into  her  own  hands  for  her  separate  use :  and  after  her  decease, 
upon  the  trusts  and  to  and  for  the  intents  and  purposes  declared  by 
the  indenture  of  the  28rd  of  November,  1886,  concerning  the  same* 
This  deed  was  not  executed  by  Thomas  Henry  Baker. 

By  articles  of  agreement  bearing  equal  date  with  the  last- 
mentioned  release,  and  made  between  Count  D'Orsay  of  the  first 
part,  the  Countess  of  the  second  part,  Charles  J.  S.  Gardiner  of  the 
third  part.  Viscount  Canterbury,  the  Earl  of  Charleville,  and  George 
Hill  of  the  fourth  part,  after  reciting,  amongst  other  things,     *     * 

[  419  ]  that  Count  D'Orsay  and  Charles  J.  S.  Gardiner  were  desirous  of 
putting  an  end  to  the  Chancery  suit ;  that  the  Countess  D'Orsay 
and  Charles  J.  S.  Gardiner  had  entered  into  a  treaty  to  purchase 
the  estates,  interests,  and  demands  of  Count  D'Orsay  in  right  of 
his  wife  under  the  settlement  of  the  2nd  of  November,  1827,  to  the 
estates  of  the  testator,  and  to  effect  between  themselves  a  settlement 

[420]  of  the  property  of  the  testator;  *  *  the  deed  then  contained 
provisions  for  putting  an  end  to  the  Chancery  suit:    and     *     * 

[  421  ]  covenants  on  the  part  of  the  Countess  D'Orsay  and  Charles  J.  S. 
Gardiner  for  the  repurchase  of  the  annuities  granted  by  Count 
D'Orsay,  or  to  indemnify  him  from  the  same,  and  from  the  costs 
of  the  suit  in  Chancery,  or  otherwise  connected  with  the  adminis- 
tration of  the  assets  of  the  Earl  of  Blessington ;  a  covenant  for  the 
payment  of  18,0002.,  as  soon  as  the  same  could  be  raised,  to  Count 
D'Orsay;  and  that  they  would,  as  soon  as  convenient  after  the 
raising  the  sum  of  180,0002.,  execute  a  mortgage,  subject  to  the 
securities  for  the  180,0002.  and  the  incumbrances  mentioned  in  the 
second  schedule,  for  securing  to  Count  D*Orsay  the  payment, 
within  ten  years,  of  the  sum  of  42,0002.  It  was  then  agreed 
that  a  sum  of  180,0002.  should  be  raised  upon  the  security  of 
the  estates  of  the  testator ;  that  a  sufficient  part  thereof  should 
be  applied  in  discharge  of  certain  specified  incumbrances,  and 

[  *422  ]  in  payment  of  the  *costs  and  other  expenses  incidental  to  the 
dismissal  of  the  bill;  and  that  a  further  part  thereof,  not  exceeding 
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2S,500Z.,  should  be  applied  in  the  reporchaBe  of  the  annuities  Bochabd 
granted  by  Count  D'Orsay;  and  18,000Z.,  further  part  thereof,  Fulton. 
should  be  paid  to  Count  D'Orsay,  in  pursuance  of  the  agreement 
thereinbefore  contained ;  10,OOOZ.,  further  part  thereof,  be  paid  to 
the  Countess  D'Orsay  for  her  separate  use;  10,0002.,  other  part 
thereof,  be  paid  to  Charles  J.  S.  Gardiner ;  and  the  residue,  if  any, 
to  be  equally  divided  between  the  Countess  D'Orsay  and  Charles 
J.  8.  Gardiner.  The  articles  then  provided  how  the  charges  on  the 
estates  were  to  be  borne  as  between  the  Countess  D'Orsay  and 
Charles  J.  S.  Gardiner,  and  how  the  surplus  rents  were  to  be  divided 
between  them ;  and  it  was  agreed  that  until  the  18,0002.  should  be 
paid  to  Count  D'Orsay,  he  should  continue  to  receive  the  allowance 
of  5502.  then  paid  to  him  by  virtue  of  the  order  of  the  Court,  and 
that  the  same  should  be  considered  as  part  payment  of  the  interest 
on  the  18,0002. ;  and  that  until  the  aforesaid  sums  of  10,0002.  and 
10,0002.  should  be  paid,  the  Countess  D'Orsay  should  continue  to 
receive  the  allowance  of  4002.  a  year,  and  Charles  J.  S.  Gardiner 
an  allowance  of  6002.  a  year,  in  the  same  manner  as  they  then  were 
entitled  to  receive  the  same  under  the  orders  of  the  Court. 

These  articles  not  having  been  carried  into  execution,  and  the 
Countess  D'Orsay  being  desirous  to  procure  a  loan  of  money, 
applied  to  the  plaintiff,  Simon  Jacques  Bochard,  to  advance  her 
a  sum  of  2,1002. ;  which  he  having  consented  to  do,  an  indenture 
of  mortgage  of  the  80th  of  March,  1889,  was  executed  between 
Thomas  Henry  Baker,  of  the  first  part,  the  Countess  D'Orsay, 
of  the  second  part,  Simon  *  Jacques  Bochard  of  the  third  part,  and  [  *428  ] 
Orton  Lucas  of  the  fourth  part ;  and  thereby,  in  consideration  of 
the  sum  of  2,1002.,  then  paid  by  Simon  Jacques  Bochard  to  the 
Countess  D'Orsay,  Thomas  H.  Baker,  by  the  direction  of  the 
Countess  D'Orsay,  granted  and  released,  and  the  Countess  D'Orsay 
granted,  released,  and  appointed  unto  and  to  the  use  of  Orton  Lucas 
and  his  heirs,  all  and  singular  the  lands  and  hereditaments,  late 
the  estate  of  the  Earl  of  Blessington,  situate  in  the  city  and  county 
of  Dublin,  and  the  city  of  Kilkenny ;  in  trust,  nevertheless,  for 
Simon  Jacques  Bochard,  his  heirs  and  assigns  for  ever,  subject 
to  certain  charges  and  incumbrances  therein  mentioned:  and  by 
the  same  indenture,  the  Countess  D'Orsay  limited  and  appointed 
to  Orton  Lucas,  his  executors,  &c.,  the  sum  of  10,0002.,  payable  to 
her  separate  use  under  the  trusts  created  by  the  articles  of  agree- 
ment of  the  16th  of  February,  1888,  and  all  the  residue  of  the  sum 
of  180,0002.,  payable  to  her  under  the  trusts  created  by  said 
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RoGHABD  articles ;  and  all  the  surplus  income  and  monies  whatever  made 
Fulton,  payable  to  her,  or  which  she  had  power  to  dispose  of,  under  the 
same  agreement ;  and  all  other  the  monies  receivable  by  her  out  of 
the  estates  late  the  property  of  the  Earl  of  Blessington,  excepting 
only  the  annual  sum  of  400^  by  the  same  indenture  afterwards 
assigned ;  to  hold  the  same  in  trust  for  Simon  Jacques  Bochard, 
his  executors,  &c.,  subject  to  a  provision  for  the  reconveyance 
thereof,  upon  payment  of  the  said  sum  of  2,100Z.,  with  interest : 
and  by  the  same  indenture,  for  the  better  securing  the  payment  of 
the  interest  on  the  sum  of  2,1002.,  the  Countess  D'Orsay  assigned 
and  appointed  to  Thomas  H.  Baker,  his  executors,  &c.,  the  allowance 
or  yearly  sum  of  400Z.,  to  which  she  was  entitled  by  virtue  of  the 
order  of  the  14th  of  July,  1884 ;  to  hold  the  same  to  Thomas  H. 
[  •^Si  ]  Baker,  with  full  power  to  give  receipts  for  the  *8ame,  upon  trust, 
in  the  first  place,  to  pay  thereout  to  Simon  Jacques  Bochard,  the 
interest  on  the  sum  of  2,1002.;  and  to  pay  the  residue,  after 
deducting  the  costs  incident  to  the  recovery  thereof,  to  the  sole 
and  separate  use  of  the  Countess  D'Orsay:  and  by  the  same 
indenture,  Thomas  Henry  Baker  covenanted  with  Simon  Jacques 
Bochard,  that  in  case  the  2,100Z.  was  not  paid  at  the  appointed 
time,  and  that  Orton  Lucas,  as  trustee  for  Simon  Jacques  Bochard, 
should  have  fully  exercised  the  trusts  for  sale  thereby  created,  and 
Simon  Jacques  Bochard  should  not  have  been  paid  the  2,100Z.,  with 
interest  and  costs,  within  six  months  next  after  the  sale,  he,  Thomas 
Henry  Baker,  would  pay  the  same  to  Simon  Jacques  Bochard,  his 
executors,  &c. 

This  mortgage  was  registered  on  the  29th  of  April,  1839.  The 
memorial  set  forth  the  several  lands  conveyed  by  the  deed ;  and 
stated  that  they  were  conveyed  in  trust  for  Simon  J.  Bochard,  and 
his  heirs,  "  subject  to  certain  charges  and  incumbrances,  as  the 
said  hereditaments  and  premises,  or  the  estate  and  interest  of  the 
Countess  D'Orsay  therein,  are  rightfully  subject  to,  under  certain 
indentures  and  arrangements  therein  recited ;  "  but  it  did  not 
mention  the  charge  of  10,000Z.,  the  residue  of  the  180,000!.,  or 
the  allowance  of  400Z.  per  annum. 

After  the  execution  of  this  mortgage,  the  allowance  of  4002.  a 
year  was  paid  by  the  receiver  in  the  cause  of  Oardinerv.Blesfdngton^ 
upon  orders  from  time  to  time,  signed  by  the  Countess  D'Orsay, 
directing  him  to  pay  the  same  to  Thomas  Henry  Baker,  and 
endorsed  by  the  latter  to  Messrs.  Cane  &  Co.,  Dublin,  to  whom 
the  money  was  actually  paid.     In  making  those  payments,  the 
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receiver   recognized   the   order    of    the   Countess   D'Orsay   only,      rochard 
Thomas  ♦Henry  Baker  applied  the  money  so  received  in  payment     fulton. 
of  the  interest  on  the  mortgage,  and  paid  over  the  surplus  to       [  *425  ] 
the  Countess  D'Orsay. 

By  indenture  of  the  25th  of  March,  1840,  between  the  Countess 
D'Orsay,  of  the  first  part,  Charles  H.  Barton  and  Henry  Knyvett, 
of  the  second  part,  and  Thomas  H.  Baker,  of  the  third  part ;  the 
Countess  D'Orsay,  in  consideration  of  2,5002.  paid  to  her  by  Charles 
H.  Barton  and  Henry  Enyvett,  released,  limited,  and  appointed  to 
them  and  their  heirs  the  aforesaid  several  lands  and  hereditaments, 
in  the  city  and  county  of  Dublin,  and  city  of  Kilkenny ;  subject  to 
redemption  upon  payment  of  the  sum  of  2,500Z. :  and  for  the  better 
securing  to  them  the  payment  of  the  interest  on  the  2,500Z.,  she 
assigned  and  appointed  to  Thomas  H.  Baker  the  allowance  of  4002. 
per  annum,  upon  trust  first  to  pay  the  interest  on  the  2,100Z.  due 
to  Simon  J.  Bochard;  then  the  interest  on  the  2,5002.  due  to  Charles 
H.  Barton  and  Henry  Knyvett ;  and  the  residue  to  herself.  This 
mortgage  was  registered  on  the  30th  of  May,  1840.  The  memorial 
did  not  mention  the  allowance  of  4002.  per  annum. 

The  Countess  D'Orsay  being  in  want  of  a  further  sum  of  money, 
applied  to  James  Nixon,  the  solicitor  for  the  plaintiff  in  the  cause 
of  Gardiner  v.  Blessington,  to  procure  a  sum  of  5,0002.  for  her,  and 
represented  to  him  that  she  had  not  previously  encumbered  her 
interest  in  the  allowance  of  4002.  a  year.  Accordingly  James  Nixon 
applied  to  John  W.  Fulton,  to  advance  the  sum  of  5,0002.,  which  he 
agreed  to  do. 

Upon  the  treaty  for  that  loan,  it  was  agreed  that  the  repayment 
of  the  sum  to  be  advanced  should  be  secured  by  a  ^mortgage  of  the  [  *426  ] 
estates  of  the  Countess  D'Orsay,  in  the  city  and  county  of  Dublin, 
and  city  of  Kilkenny ;  and  by  an  assignment  of  the  charge  of 
10,0002.,  mentioned  in  the  articles  of  the  16th  of  February,  1838  ; 
and  that  the  payment  of  the  interest  thereon  should  be  secured  by 
an  assignment  of  the  allowance  of  4002.  per  annum,  to  a  trustee. 
It  was  first  proposed  that  Mr.  Mills,  the  solicitor  of  John  W.  Fulton, 
should  be  the  trustee ;  but  it  being  objected,  on  the  part  of  the 
Countess  D'Orsay,  that  as  she  would  be  entitled  to  1002.  per  annum 
of  the  allowance,  being  the  residue  after  payment  of  the  interest  on 
the  5,0002.,  she  ought,  therefore,  to  have  the  nomination  of  the 
trustee,  the  objection  was  yielded  to ;  and  Mr.  Nixon  was,  at  her 
desire,  appointed  trustee. 

Mr.  Mills,  as  solicitor  for  the  lender,  furnished  Mr.  Nixon,  as 
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RocHARD  solicitor  for  the  Countess  D'Orsay,  with  two  requisitions  for  registry 
Fulton,  searches :  the  first  a  negative  search  for  acts  by  the  Count  and 
Countess  D'Orsay,  and  Charles  J.  S.  Gardiner,  to  affect  any  lands 
in  the  city  or  county  of  Dublin,  the  city  of  Kilkenny,  or  county  of 
Tyrone.  The  mortgage  deed  of  the  80th  of  March,  1839,  was 
excepted  out  of  this  requisition,  Mr.  Nixon  having  previously 
informed  Mr.  Mills  of  its  existence,  and  promised  to  procure  him 
a  copy  of  the  memorial  thereof.  The  other  requisition  was  for  a 
search  on  names  for  any  appointment  by  the  Countess  D'Orsay,  of 
the  charge  of  10,000Z.  agreed  to  be  paid  by  the  articles  of  the  16th 
of  February,  1888 ;  and  for  any  assignment  of  the  allowance  of 
4002.  per  annum.  Upon  these  searches  no  acts  appeared  affecting 
the  allowance  of  4001.  per  annum,  eo  nomine ;  nor  had  Mr.  Fulton 
or  Mr.  Mills  actual  notice  of  the  assignments  of  that  allowance, 
[  *427  ]  contained  in  the  mortgages  of  the  80th  of  March,  1889,  and  *the 
25th  of  March,  1840,  at  any  time  before  the  payment  of  the  5,O0OL 
and  the  execution  of  the  mortgage  security  to  Mr.  Fulton ;  on  the 
contrary,  Mr.  Nixon  repeatedly  assured  Mr.  Fulton  and  Mr.  Mills, 
during  the  treaty  for  the  loan,  that  the  Countess  D'Orsay  had  not, 
in  any  manner,  encumbered  or  assigned  the  allowance  of  4002.  per 
annum. 

Mr.  Mills  having  been  examined  on  behalf  of  the  defendant* 
deposed  that  shortly  before  the  8rd  of  September,  1840,  he  called 
on  Mr.  Norman,  the  receiver  in  the  cause  of  Gardiner  v.  BUssington, 
and  stated  to  him  the  loan  of  5,0002.  then  pending ;  and  inquired 
of  him  whether  the  allowance  of  4002.  per  annum  was  then  still 
payable,  and  paid  to  the  Countess  D'Orsay;  and  whether  same 
had  been  assigned,  or  whether  he  had  notice  of  any  assignment 
thereof :  that  Mr.  Norman  thereupon  stated  that  the  allowance  was 
then  still  payable  to  the  Countess  D'Oreay,  or  her  order  ;  and  that 
he  had  not  then  had  any  notice  of  the  assignment  thereof ;  and 
that  same  could  not  then  be  assigned,  for  that  he  then  had  in  his 
possession  an  order  from  her  for  the  payment  of  the  then  last 
gale  of  the  allowance:  that  thereupon  Mr.  Mills  apprised  Mr. 
Norman  of  the  loan  by  Mr.  Fulton  to  the  Countess  D'Orsay,  then 
pending,  and  of  the  mortgage  and  assignment  of  the  allowance  of 
4002.  per  annum,  for  payment  of  the  interest  thereof;  and  told 
him  that  the  assignment  was  made  to  Mr.  Nixon  as  a  trustee,  for 
the  payment  of  the  interest  thereof;  and  that  he  had  called  on 
him,  by  the  directions  of  counsel,  to  give  him  notice  of  the  loan, 
and  of  the  assignment  of  the  allowance,  and  to  leave  him  a  copy 
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of  the  assignment ;  but  that  Mr.  Norman  stated  that  he  need  not     Boghard 
do  so,  for  that  he  could  not  recognize  any  notice  or  assignment,  and      fultom. 
could  not  pay  *the  allowance  to  Mr.  Nixon,  or  any  other  person,       [  *428  ] 
without  the  order  of  the  Court. 

Mr.  Norman  was  also  examined ;  and  he  deposed  that  in  1840, 
Mr.  Mills  inquired  of  him  whether  or  not  the  Countess  D'Orsay 
was  then  in  the  receipt  of  the  allowance  of  4002.  a  year  ;  and  also 
whether  she  had  parted  with  her  interest  therein ;  and  he  informed 
Mr.  Mills  that  he  paid  the  allowance  upon  the  order  of  the  Countess 
D'Orsay,  and  that  same  came  to  him  by  Mr.  Baker  to  Messrs.  Cane 
&  Co.,  Dublin ;  that  he  had  heard  that  her  Ladyship  had  assigned 
her  allowance,  but  that  he  did  not  know  whether  she  had  or  not 
done  so ;  and  that  he  never  minded  any  sissignment  unless  an  order 
was  obtained  to  pay  some  other  person;  and  that  no  such  order  had 
been  obtained,  but  that  he  still  paid  it,  as  usual,  upon  her  own 
signature ;  and,  as  he  best  recollected,  that  it  was  to  the  order  and 
use  of  the  Countess  D'Orsay  he  paid  the  allowance:  that  he  did 
not  recollect  whether  he  stated  that  he  then  had  funds  in  his  hands 
to  meet  the  then  current  or  last  gale  of  the  allowance,  or  whether 
or  not  same  had  been  paid  ;  or  whether  he  had  received  any  order 
from  the  Countess  D'Orsay  relating  to  the  last  gale :  that  Mr.  Mills, 
on  that  occasion,  stated  to  him  that  the  reason  for  his  making  such 
inquiries  was,  that  a  client  of  his  was  about  to  lend  money  to  the  Coun- 
tess D'Orsay,  the  interest  of  which  was  to  be  secured  by  an  assignment 
of  the  allowance ;  and  that,  in  the  event  of  his  doing  so,  he  would 
obtain  an  order  on  him  for  payment ;  and  that  it  was  sufficient 
for  his  purpose  to  know  that  he,  Mr.  Norman,  paid  (i)  her  Lady- 
ship's own  order :  but  he,  Mr.  Norman,  did  not  recollect  that  he  was 
informed  of  any  assignment  of  the  allowance  by  Mr.  Mills ;  and  that 
the  impression  *on  his  mind  was,  that  such  was  only  in  contemplation.       [  *429  ] 

The  title  having  been  approved,  two  deeds  were  executed,  bearing 
date  respectively  the  1st  of  August,  1840 ;  the  first  of  which  was 
made  between  the  Countess  D'Orsay,  of  the  first  part,  Mark  B. 
Whyte,  James  Whyte,  and  James  R.  Whyte,  of  the  second  part, 
Charles  Whyte  and  Bosalie,  his  wife,  of  the  third  part,  and  John 
Williamson  Fulton,  of  the  fourth  part ;  whereby,  after  reciting  the 
title  of  the  Countess  D'Orsay  to  the  estates  in  the  county  and 
county  of  the  city  of  Dublin,  and  city  of  Kilkenny,  subject  to  a 
mortgage  vested  in  the  parties  of  the  third  part ;  and  also  her  title 
to  the  allowance  of  400Z.  a  year,  and  to  the  charge  of  10,000/., 
(1)  Sic :  the  word  '  on  *  or  *  to '  seems  to  have  dropped  out.— F.  P. 
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HocHABD  provided  by  the  articles  of  the  16th  of  February,  1888 ;  the 
Fulton.  Countess  D'Orsay,  and  the  parties  of  the  third  part,  in  con- 
sideration of  the  sum  of  5,000/.,  then  advanced  to  the  Countess 
D'Orsay,  granted  and  released  the  said  estates  to  J.  W.  Fulton,  and 
hb  heirs,  discharged  of  a  portion  of  the  prior  mortgage,  but  subject 
to  redemption :  and  the  Countess  D'Orsay,  in  pursuance  of  the  power 
to  her  given  by  the  articles  of  the  16th  of  February,  1838,  appointed 
the  charge  of  10,000/.,  thereby  agreed  to  be  raised  and  paid  to  her, 
to  John  W.  Fulton,  his  executors,  &c.,  subject  to  redemption  on 
payment  of  the  sum  of  5,000Z. 

The  other  indenture,  of  equal  date,  was  made  between  the 
Countess  D'Orsay,  of  the  first  part,  John  W.  Fulton,  of  the 
second  part,  and  James  Nixon,  of  the  third  part ;  and  thereby 
the  Countess  D'Orsay,  in  consideration  of  the  sum  of  5,000/.,  to 
her  paid  by  John  W.  Fulton,  assigned  to  James  Nixon,  his  executors, 
<S^.,  the  annual  sum  of  400/.,  directed  to  be  paid  to  her  by  the  order 
[  M30  ]  of  the  14th  of  July,  ♦1834,  upon  trust  to  pay  to  John  W.  Fulton, 
his  executors,  &c.,  the  annual  interest  on  the  sum  of  5,000/.,  and 
to  pay  over  the  residue  to  the  Countess  D'Orsay,  her  executors, 
administrators,  and  assigns ;  and  by  this  deed  the  Countess  D'Orsay 
appointed  James  Nixon  her  attorney,  to  receive  and  compel  payment 
of  the  allowance  of  400/.  a  year. 

These  deeds  were  executed  by  the  Countess  D'Orsay,  at  Paris,  on 
the  day  of  their  date ;  but  the  money  was  not  paid  by  John  W. 
Fulton  to  Mr.  Nixon,  for  the  Countess  D'Orsay,  under  the  8rd  of 
September,  1840,  on  which  day  both  deeds  were  duly  registered. 

On  the  7th  of  September,  1840,  James  Nixon  presented  a  petition 
in  the  cause  of  Gardiner  v.  Blessington,  setting  forth  the  mortgage 
of  the  Ist  of  August,  1840,  and  the  deed  of  assignment  of  the 
allowance  of  400/.  a  year  of  equal  date;  and  praying  that  the 
receiver  in  the  cause  might  be  at  liberty  to  pay  to  the  petitioner 
the  allowance  of  400/.  a  year,  from  time  to  time,  as  same  should 
become  due.  On  this  petition  an  order  was  made,  that  all  parties 
should  attend  the  next  hearing  day,  serving  notice  of  the  petition  ; 
but  it  was  not  further  proceeded  with :  and  on  the  17th  of  June, 
1841,  on  application  by  Mr.  Fulton  in  the  cause  of  Gardiner  v. 
Blesaington,  the  Master  of  the  Bolls  ordered  that  the  receiver  be 
at  liberty  to  pay  the  allowance  of  400/.  a  year  to  James  Nixon,  as 
trustee  in  the  indenture  of  the  1st  of  August,  1840.  This  order  was 
served  on  the  receiver  on  the  7th  of  August,  1841. 

Simon  J.  Bochard  having  been  informed  of  the  order  of  June, 


VOL.  Lxvm.]   1844.    CH.  (IE.)     1  JO.  &  LAT.  480—433.  291 

1841,  applied  to  the  Court  to  rescind  it ;  whereupon,  on  the  10th  Bochabd 
of  December,  1841,  it  was  ordered  *that  the  receiver  should  refrain  fulton. 
from  making  any  further  payments  under  the  order  of  the  14th  of  [  *43i  ] 
July,  1834,  until  further  order ;  and  should  lodge  the  same  in  Bank, 
to  the  credit  of  the  cause  and  the  separate  credit  of  an  account  to 
be  opened  for  the  purpose :  with  liberty  to  all  parties  to  institute 
any  suit  in  relation  thereto  as  they  might  be  advised.  Simon  J* 
Bochard  and  his  trustee,  Orton  Lucas,  thereupon  filed  the  present 
bill  against  John  W.  Fulton,  the  Countess  D'Orsay,  and  others, 
praying  that  the  rights  of  the  plaintiff,  Simon  J.  Bochard,  and  of  the 
defendants,  Charles  H.  Barton  and  Henry  Enyvett,  and  of  John 
W.  Fulton,  in  relation  to  the  allowance  of  400Z.  a  year,  might  be 
ascertained;  and  that  the  plaintiff  might  be  declared  to  be  an 
incumbrancer  thereon,  prior  to  John  W.  Fulton;  and  that  the 
same  and  all  arrears  thereof  ought  to  be  paid  to  Thomas  H.  Baker, 
as  trustee  in  the  indentures  of  the  80th  of  March,  1889,  and  the 
25th  of  March,  1840,  upon  the  trusts  in  said  indentures  mentioned. 
It  appeared  from  the  depositions  of  Mr.  Norman,  that  in  the 
latter  end  of  1889,  or  beginning  of  1840,  Mr.  Baker,  in  conversa- 
tion, stated  to  him  that  the  Countess  D'Orsay  had  assigned  her 
allowance ;  but  he  did  not  state  when  or  to  whom  the  assignment 
was  made,  or  any  of  the  particulars  thereof.  On  the  81st  of 
October,  1840,  a  written  notice,  signed  by  Mr.  Baker,  was  served 
by  him  on  Mr.  Norman,  informing  him  of  the  assignment  of  the 
allowance  of  400^  a  year  from  the  Countess  D'Orsay  to  himself. 

Mr.  Serjeant  Warren,  Mr,  Pigot,  and  Mr.  Burroughs  for  the 
plaintiff : 

The  assignment  of  the  allowance  of  400Z.  a  year  is  sufficiently* 
registered.  This  allowance  is  not  an  estate  or  interest  *in  the  lands  [  *432  ] 
separate  or  distinct  from  the  inheritance.  It  is  part  of  the  inherit- 
ance itself.  *  *  The  doctrine  of  notice,  established  in  Dearie  v. 
Hall  (1)  does  not  apply  to  the  assignment  of  such  an  interest  as  the 
allowance  of  400Z.  a  year :  that  doctrine  has  been  confined  to  assign- 
ments of  choses  in  action,  and  not  extended  to  conveyances  of  real 
estate :  Jones  v.  Jones  (2) ;  Beckett  v.  CordUy  (3),  referred  to  by  Lord 
Eldon  in  Martinez  v.  Cooper  (4). 

*    *    Admitting  that  the  memorial  of  registry  is  defective  as       [  433  ] 
such,  so  far  as  it  relates  to  the  allowance  of  400Z.  a  year,  yet  as  the 

(1)  27  E.  E.  1  (3  Eufls.  1).  (3)  1  Br.  0.  0.  353. 

(2)  42  E.  E.  249  (8  Sim.  633).  (4)  26  E.  E.  49  (2  Euss.  214). 
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EocHABD  ;  defendant  had  express  notice  of  it,  he  had  notice  of  the  deed  of 

FuLTOK.      which  it  purported  to  be  a  memorial,  and  therefore  of  the  contents 

of  that  deed  ;  consequently  of  the  assignment  of  the  allowance  to 

Thomas  H.  Baker  contained  in  that  deed.    [On  this  point  they  cited 

Jones  V.  Smith  (l),  Taylor  v.  Baker  (2),  and  other  cases.] 

Mr.  W.  Brooke f  Mr.  J.  B.  MiUer^  and  Mr.  Pilkingtotij  for  the 
defendant,  Fulton : 

[  436  ]  *    *    The  Registry  Act  does  not  apply  to  such  an  interest  as 

the  present :  Malcolm  v.  Charlesworth  (d) ;  but  if  it  should,  the 
plaintiff's  memorial  is  insufficient,  as  it  does  not  mention  this 
allowance,  or  even  ''  all  the  estate  and  interest "  of  the  Countess 
D'Orsay  in  the  lands.  The  registration  of  the  defendant's  mortgage 
being  perfect,  no  question  of  constructive  notice  can  arise.    *    *     * 

Mr.'Pigot,  in  reply.     *    *    * 

[  436  ]       The  Lord  Ghakgbllob  : 

The  question  in  this  cause  arises  between  two  bond  fide  incum- 
brancers ;  and  it  is,  which  of  them  is  to  suffer  by  the  conduct  of 
their  common  grantor,  who  concealed  the  first  incumbrance  from 
the  knowledge  of  the  second  mortgagee.  I  am  quite  satisfied  of 
the  bona  fideSy  both  of  the  plaintiff  and  of  the  defendant,  Fulton  ; 
it  is  impossible,  after  hearing  the  evidence,  to  come  to  a  contrary 
conclusion.  The  Countess  D'Orsay  was  entitled,  as  heiress-at-law,  to 
a  portion  of  the  estates  of  her  father,  the  late  Earl  of  Blessington» 
another  part  of  those  estates  having  been  devised,  by  the  will 
of  the  Earl,  to  Mr.  Gardiner.  They  were  deeply  encumbered ;  and 
a  bill  was  filed  for  the  purpose  of  carrying  the  trusts  of  the  will  of 
the  Earl  of  Blessington  into  execution,  and  for  raising  the  charges 
on  the  estates  ;  and  a  receiver  was  appointed  in  that  suit.  A  sum 
of  40,000Z.  had  been  provided  by  the  Earl  of  Blessington  as  a 
portion  for  his  daughter  on  her  marriage ;  which  was  so  settled 
that  in  case  of  there  being  no  issue,  it  was  to  belong  to  Count 
D'Orsay.  Under  these  circumstances  a  report  was  made  in  the 
cause,  whereby  the  amount  of  the  several  incumbrances  on  the 
estates  was  ascertained  with  much  particularity  ;  and  it  appearing 
that  there  would  be  a  surplus  of  the  rents  after  providing  for  the 
payment  of  the  interest  on  the  incumbrances,  the  Court,  with  the 
consent  of  Count  D'Orsay,  then  living  separate   from   his  wife, 

(1)  58  B.  B.  22  (1  Hare,  43).  (3)  44  B.  B.  19  (1  Keen,  63). 

(2)  19  B.  B.  626  (5  Price,  306). 
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ordered  an  annual  Bum  of  9602.  to  be  paid  out  of  the  rents,  by  the  Rochard 
receiver,  for  the  maintenance  of  the  Count  and  Countess  D'Orsay ;  fulton. 
5502.  whereof  was  directed  to  be  paid  to  the  Count,  and  4002.  to  be 
paid  to  the  separate  use  of  the  Countess  D'Orsay.  That  order  was 
pronounced  in  1884,  and  in  1886  the  Countess,  not  being  very  well 
advised,  executed  *a  settlement  of  the  estates  which  had  descended  [  *437  ] 
and  been  devised  to  her,  in  which  no  notice  was  taken  of  the  order 
of  1834 ;  but  the  Countess,  treating  herself  as  a  feme  sole^  pur- 
ported to  vest  the  fee  of  those  estates  in  Mr.  Baker,  upon  such 
trusts  as  she  should  appoint ;  and,  in  default  of  appointment,  upon 
certain  trusts  for  the  benefit  of  Mr.  Gardiner  and  his  sister.  After- 
wards an  arrangement  was  come  to  between  Count  D'Orsay  and 
Lady  Harriet  his  wife,  which  led  to  the  execution  of  the  deed  of 
1838,  under  which  both  the  plaintiff  and  the  defendant  Fulton 
claim.  On  the  face  of  that  deed  all  the  facts  are  disclosed.  The 
order  of  1834  is  mentioned;  the  deed  of  1886  is  recited;  the 
inefficiency  of  that  deed  for  the  purposes  for  which  it  was  executed 
is  stated ;  and  new  arrangements  are  made,  by  which  incum- 
brances to  a  large  amount  are  thrown  on  the  estate,  to  which  it 
was  not  before  subject ;  arrangements  are  made  with  a  view  to  put 
an  end  to  the  suit ;  and,  subject  to  certain  provisions  for  Count 
D'Orsay,  the  Countess  D'Orsay,  and  Mr.  Gardiner,  the  estates  are 
settled,  in  effect,  to  the  separate  use  of  the  Countess ;  and  her 
intentions  in  favour  of  Mr.  Gardiner  and  his  sister,  declared  by  the 
deed  of  1886,  are  carried  into  execution. 

The  case  between  the  incumbrancers  is  this.  In  1889  Lady 
Harriet  D'Orsay  conveyed  all  her  interests  in  the  estates  in  question 
to  the  plaintiff  in  this  cause,  to  secure  a  sum  of  money  bond  fide 
lent  to  her  at  the  time ;  and  the  conveyance  takes  this  form  :  the 
provision  of  4002.  a  year,  made  for  the  separate  use  of  the  Countess, 
is  excepted,  in  the  first  instance,  out  of  the  conveyance  of  the  estate ; 
and  then  by  a  subsequent  witnessing  part.  Lady  Harriet  D'Orsay 
assigns  the  annuity  to  Mr.  Baker  (who  was  supposed  to  have  the 
legal  estate  in  the  whole  of  the  lands,  and  who  had  *in  words  [  *438  ] 
conveyed  that  which  he  was  supposed  to  have  under  the  deed  of 
1838),  on  trusts  to  secure  the  payment  of  the  interest.  That  deed 
was  registered :  the  memorial  contains,  according  to  the  Act  of 
Parliament,  the  date,  the  names  of  the  parties  and  of  the  witnesses, 
and  the  names  of  all  the  honours,  manors,  lands,  tenements,  and 
hereditaments  conveyed  by  the  deed ;  and  it  states  simply,  that  it 
was  to  hold  to  Lucas  and  his  heirs,  in  trust  for  the  plaintiff. 
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BoGHABD  Bochard,  and  his  heirs,  ''  subject  to  certain  charges  and  incum- 
FuLTOK.  brances,  as  the  said  hereditaments  and  premises,  or  the  estate  and 
interest  of  the  Countess  D'Orsay  therein,  are  rightfully  subject  to, 
under  certain  indentures  and  arrangements  therein  recited ; "  and 
also  subject  to  redemption  on  payment  of  the  sum  of  2,100Z.  It  is 
said  that  that  is  not  a  valid  memorial.  Next  it  appears  that  the 
Countess  D'Orsay  borrowed  5,0002.  from  the  defendant,  Fulton,  a 
gentleman  of  character,  with  his  money  in  his  hand,  with  respect 
to  whom  it  is  impossible  to  suppose  that  he  intended  to  commit  a 
fraud.  He  employed  a  solicitor  in  this  country,  a  gentleman  of 
the  name  of  Mills.  Another  gentleman,  Mr.  Nixon,  who  had  been 
concerned  in  the  cause  of  Gardiner  v.  BlesBington,  appears  to  be  mixed 
up  in  this  transaction.  He  acted  as  the  solicitor  for  the  Countess 
D'Orsay  in  the  matter  of  this  loan.  There  is  no  dispute  that  before 
the  transaction  with  the  defendant  Fulton  was  completed,  Mr. 
Mills,  his  solicitor,  had  possession  of  the  memorial  of  the  mortgage 
to  the  plaintifif;  and  it  has  been  proved,  that  he  excepted  this 
instrument  out  of  his  requisition  for  search.  The  security  given 
to  Mr.  Fulton  was  made  by  two  deeds ;  one,  a  conveyance  of  the 
estate  over  which  the  Countess  D'Orsay  had  a  power  of  disposition ; 
and  the  other,  an  assignment  of  the  400L  per  annum  to  Mr.  Nixon 
[  *439  ]  in  trust  for  Mr.  Fulton.  Much  evidence  was  *given  and  argument 
used  to  show  that  Mr.  Fulton,  or  Mr.  Mills,  his  agent,  or  Mr. 
Nixon,  his  trustee,  had  notice  of  the  plaintiff's  charge  on  this 
property ;  and  it  was  said  that  Mr.  Fulton  had  actual  notice  of  it, 
either  by  notice  to  Mr.  Mills  or  to  Mr.  Nixon.  I  think  there  was 
no  actual  notice,  either  to  Mr.  Fulton,  Mr.  Mills,  or  Mr.  Nixon,  of 
the  first  incumbrance  of  1889.  The  case  as  to  notice  depends  on  a 
question  of  constructive  notice ;  and  that  is  made  out,  as  I  shall 
presently  mention.  Another  point  was,  that  this  400Z.  per  annum 
was  a  chose  in  action,  and  therefore  fell  within  the  doctrine  of 
Dearie  v.  Hall.  Upon  this  part  of  the  case,  I  was  referred  to  Foster 
V.  Blackstone  (i).  But  I  am  clearly  of  opinion  that  this  property  does 
not  fall  within  the  rule  in  Dearie  v.  HaU ;  for  it  is  not  a  chose  in 
action ;  and  the  doctrine  in  that  case  has  very  properly  been  confined 
to  cases  of  that  nature.  The  doctrine  upon  that  subject  has,  in  my 
opinion,  been  carried  as  far  as  it  is  warranted  by  principle ;  and 
I  am  not  inclined  to  extend  it  further  than  the  cases  authorize  me. 
The  Court,  in  making  the  order  of  1884,  did  not  do  anything  of 
its  own  power.  It  was  not  making  a  gift  of  this  money,  or  altering 
(1)  1  My.  &  K.  297  ;  affd.  39  E.  E.  24  (3  01.  &  F.  456). 
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the  character  of  the  property,  but  was  acting  on  the  acknowledged,  Rochabd 
settled  and  vested  rights  of  the  parties.  If  even  the  incumbrancers  fdlton. 
had  been  in  possession  by  a  receiver,  still  Count  D'Orsay  and  his 
wife  would  have  been  seised  in  right  of  his  wife;  and  if  the 
incumbrancers  had  not  objected,  the  Count,  in  his  marital  right, 
would  have  been  entitled  to  receive  the  surplus  of  the  rents,  after 
payment  of  the  interest  on  the  incumbrances  ;  and  if  he  had  received 
it  in  that  character,  it  would  have  come  directly  from  the  real 
estate.  The  rents  did  not  merely  savour  of  the  realty,  but  were 
actually  part  of  it.  Of  course,  when  the  *rents  were  received,  they  L  **^^  ] 
were  received  as  money.  All,  therefore,  that  the  Court  did,  was  to 
give  efifect  to  the  right  of  the  Count  to  deal  with  the  residue  of  the 
fund,  so  vested  in  him  in  his  marital  right.  It  merely  said,  if  there 
be  a  surplus,  deal  with  it  as  you  think  proper.  He  did  so ;  and 
took  to  himself  5502.  per  annum,  and  allowed  his  wife  to  receive 
4002.  per  annum  to  her  separate  use.  But,  in  my  opinion,  it  still 
remained  a  portion  of  the  inheritance  vested  in  the  Count  and 
Countess  in  her  right.  It  was  divided  between  the  husband  and 
wife ;  and  she  was  made  capable  of  taking  her  portion  as  a  feme 
sole :  but  there  was  no  conversion  of  the  estate.  The  disposition  of 
it  afterwards  by  the  Countess,  was  a  disposition  of  the  rents  of  the 
estate :  and,  therefore,  I  think  that  the  doctrine  of  Dearie  v.  HaU 
does  not  apply  to  this  case ;  and  consequently  it  is  not  necessary  to 
consider  the  question  of  notice  in  this  aspect. 

The  next  question  is,  whether  there  has  been  a  valid  registry  of 
the  plaintiff's  deed  of  charge.  If  there  has  been,  then  the  question 
of  notice  (in  a  different  sense  from  that  in  which  it  is  used  in  the 
doctrine  in  Dearie  v.  HaiU)  will  not  arise*  Looking  at  this  memorial, 
it  certainly  does  not  give  the  information  it  ought  to  afford.  But, 
in  point  of  fact,  it  conveys  all  the  information  which  the  Act 
requires.  It  sets  forth  the  names  of  all  the  lands  affected  by  the 
deed.  If  the  order  of  1884  had  never  been  made,  but  the  arrange- 
ment had  been  effected  by  the  deed  of  1888  alone,  where  would  be 
the  distinction,  in  law  or  fact,  between  those  which  were  final 
dispositions,  and  those  other  dispositions  in  the  deed  which  were 
only  secondary  and  later  ?  The  deed  of  1888  recognizes  and  acts 
upon  the  order  of  1884 ;  it  provides  that,  at  a  certain  period,  the 
provisions  made  by  the  deed  shall  be  substituted  for  those  made  by 
the  order ;  and  *it  declares  that  until  that  substitution  takes  place,  [  *44i  ] 
the  order  of  1884  shall  continue  to  operate.  I  cannot  look  at  this 
transaction  in  any  other  than  in  this  view,  that  by  the  deed  of  1888, 
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BocHARD     Bubject  to  certain  provisionB  for  Goiint  D^Orsay  and  others,  the 
FuLToif.      estate  of  the  Countess  was  settled,  in  effect,  to  her  separate  nsa 
In  that  view,  the  Goontess  D'Orsay  had,  for   the    purpose   of 
disposing  of  every  portion  of  her  interest  in  the  estate,  the  same 
power  which  she  before  possessed ;  though  it  might  be  necessary  to 
exercise  it  with  a  different  formality.    Subject  to  the  incumbrances 
which  she  let  in  upon  the  estate,  she  had  no  greater  power  of 
disposition  over  the  estate,  than  over  that  portion  of  the   estate 
represented  by  the  400Z.  per  annum.    The  4001.  a  year  is  a  portion 
of  the  real  estate :  it  stands  not  simply  on  the  order,  but  also  on  the 
deed ;  and  the  deed  is  no  more  than  a  setting  apart,  in  the  first 
instance,  of  so  much  of  the  rents,  as  after  answering  the  interest  on 
the  prior  incumbrances,  will  be  of  the  value  of  4002.  per  annum ; 
which  is  to  endure  until  a  certain  event  happens,  and  then  the 
inheritance  itself  is  to  be  in  her  disposition  for  her  own  purposes. 
Therefore,  in  strictness,  I  think  that  this  memorial  is  a  compliance 
with  the  Act:  and  though  it  may  have  misled  Mr.  Mills,  yet  I  think 
it  was  calculated  to  put  him  on  inquiry :  and,  upon  the  whole,  I  am  of 
opinion  that  the  memorial,  stating  all  that  is  required  by  the  Act  of 
Parliament  (which  only  requires  the  date  of  the  deed,  the  names  of 
the  parties  and  of  the  lands  to  be  affected  by  it,  and  not  the  particular 
nature  of  the  transaction,  to  be  stated),  the  registry  is  legal  and  valid. 
But  supposing  it  were  not,  how  does  the  question  stand  as  to 
notice  ?    I  am  as  disinclined  as  any  Judge  that  ever  sat  in  a  court 
[  *442  ]      of  equity  to  extend  the  doctrine  of  constructive  ^notice,  particularly 
with  reference  to  the  Registry  Act ;  and  I  entirely  subscribe  to  the 
doctrine  upon  this  subject,  laid  down  in  JoUand  v.  Stainbridge  (i). 
But  I  cannot  admit  that  that  doctrine  should  exclude  what  is  in 
effect  sufficient  notice.    I  should  allow  no  vague  reports ;   nothing 
that  a  man  might  simply  have  been  informed  of.    I  should  be  very 
slow  to  visit  on  a  purchaser  anything  but  what  was  tantamount  to 
actual  notice.    But  it  is  plain  that  a  man  who  has  notice  of  a  deed, 
has  notice  of  its  contents,  and  is  bound  to  make  inquiry.    I  am  not 
inclined  to  carry  the  rule  against  a  registered  deed,  to  a  greater 
extent  than  it  has  been  carried  in  ordinary  cases ;    but  this  is  not 
an  ordinary  case ;  the  4002.  per  annum  is  not  distinguishable  from 
the  residue  of  the  real  estate ;  a  like  distinction  might  as  well  be 
drawn  as  to  the  10,0002.,  or  the  power  of  disposition  over  the 
inheritance.     They,  all  together,  constitute  the  interest  of  the 
Countess  D'Orsay  in  the  inheritance.    It  is  true,  that  Mr.  Fulton  is 
(1)  4  E.  E.  64  (3  Ves.  478). 
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a  hondfide  purchaser;  bat  he  did  know  that  this  deed  had  been  Boohabd 
executed;  and  there  is  also  this  important  circumstance,  which  fcltok. 
weighs  with  me,  that  this  deed  related  to  the  very  property 
mortgaged  to  Mr.  Fulton.  If  this  were  a  deed  relating  to  some 
other  estate,  in  which  this  400Z.  per  annum  had  been  included,  I 
should  have  felt  that  case  very  strongly  indeed ;  and  should  not 
have  been  inclined  to  make  a  decree  in  favour  of  the  plaintiff :  but 
this  is  a  deed  relating  to  this  very  property,  of  which  property  the 
4001.  per  annum  is  a  component  part ;  and  the  memorial  told  him  that 
the  deed  was  dealing  with  all  the  estates.  The  Act  of  Parliament  does 
not  require  the  memorial  to  contain  a  specification  of  the  particular 
dealing  contained  in  the  deed  ;  and  the  memorial  here  shows  that 
the  deed  related  to  all  the  estates  which  devolved  from  her  ^father  [  ^4^3  ] 
on  the  Countess  D'Orsay  :  there  is  nothing  in  it  to  confine  or  limit 
the  operation  of  it  to  any  particular  interest.  Whoever  prepared 
this  memorial,  prepared  it  with  the  Act  of  Parliament  before  him, 
and  meant  to  follow  the  directions  of  the  Act :  and  as  to  the  excep- 
tion in  the  memorial,  viz.,  ''  subject  also  to  certain  charges  and 
incumbrances,  as  the  said  hereditaments  and  premises,  or  the 
estate  and  interest  of  the  Countess  D'Orsay  therein,  are  rightfully 
subject  to,  under  certain  indentures  and  arrangements  therein 
recited,"  that  clearly  refers  to  prior  instruments :  therefore  the 
memorial  stated  that  the  deed  of  1889  embraced  all  the  estates ;  and, 
in  my  mind,  was  clear  and  conclusive  notice  of  all  the  contents  of 
the  deed  memorialized.  In  these  observations,  I  refer  to  the 
substance  and  not  to  the  form  of  the  memorial. 

I  think  it  clear  that  this  is  a  deed  which  embraces  all  the  interest 
of  the  Countess  in  the  estate ;  and  that  the  memorial  of  it  follows 
the  words  of  the  Act ;  and  that  it  contains  the  information  required 
by  the  statute. 

Besides,  without  relying  upon  the  rule  that  a  man  is  bound  to 
make  inquiries  from  collateral  circumstances,  Mr.  Fulton  was  about 
to  take  a  conveyance  of  these  very  estates ;  he  knew  that  they  had 
been  mortgaged  to  the  plaintiff;  how,  therefore,  can  he  excuse 
himself  for  not  looking  into  the  deed,  which  related  to  the  very 
estates  of  which  he  was  treating  for  a  mortgage  ?  I  believe  that 
this  was  altogether  a  mistake ;  but  an  estate  in  Kilkenny  and  Dublin 
belongs  to  a  lady,  and  she  is  said  to  have  mortgaged  it  to  the 
plaintiff;  and  the  person  about  to  advance  a  further  sum  knows 
that  that  mortgage  has  been  executed,  and  is  content  to  lend  his 
money  upon  a  second  mortgage,  and  yet  does  not  inspect  that  prior 
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RocHABD     mortgage,  but  relies  on  this,  that  one  *of  the  interests  in  the  estate 
Fulton.      ^b  a  sum  of  4002.  per  annum,  and  that  the  memorial  does  not  contain 
[  *4^4  ]       a  statement  that  that  4002.  per  annum  has  been  conveyed  to  the 
plaintiff!     I,  however,  am  of  opinion,  that  the  Act  of  Parliament 
does  not  require  that  this  4002.  per  annum  should  be  specifically 
mentioned  in  the  memorial;  for  it  represented  a  portion  of  the 
estate  of  the  Countess  D*Orsay  in  the  lands.    But  suppose  it  did 
not ;  yet  when  Mr.  Fulton  was  dealing  for  a  second  mortgage  on 
the  corpus  of  the  estate,  it  was  gross  laches  in  him  not  to  have 
inquired  whether  the  mortgage  to  the  plaintiff  did  or  did  not 
embrace  all  the  interest  of  the  Countess  D'Orsay  in  the  property. 
I  do  not  see  why  I  am  not  to  be  asked  to  apply  the  same  rule  to 
the  charge  of  10,0002.,  or  to  the  life-interest  of  the  Countess,  as  to 
this  4002.  per  annum  ;  for  they  are  as  much  separate  interests  in 
the  Countess  as  the  4002.  per  annum ;  but  they,  altogether,  consti- 
tute her  remaining  interest  in  the  inheritance  of  her  father.    There 
was  more  than  enough  to  put  Mr.  Fulton  on  inquiry  in  this  case. 
I  do  not,  however,  put  my  decision  upon  that  ground ;  for,  by  the 
first  mortgage,  the  interest  of  the  Countess  D'Orsay  in  the  4002. 
per  annum,  was  conveyed  to  Mr.  Baker,  and  the  payment  of  the 
allowance  was  made  by  receipts  for  its  amount,  signed  by  the 
Countess  in  favour  of  Mr.  Baker.    When  Mr.  Fulton's  solicitor 
applied  to  Mr.  Norman  on  the  subject,  the  answer  he  received  was 
a  plain  one.     Mr.  Norman  said  that  he  did  not  know  of  any  incum- 
brance, but  that  he  had  been  told  that  there  had  been  an  assignment. 
That  communication,  standing  alone,  I  should  not  consider  impor- 
tant ;  but,  coupled  with  the  memorial  in  his  possession,  of  a  deed 
relating  generally  to  the  estate,  can  Mr.  Fulton  say  that  he  was 
not  led  to  inquiry,  whether  this  deed  did  not  embrace  this  interest  ? 
There  was,  therefore,  crassa  neglijgentia  in  not  making  this  inquiry, 
and  the  party  guilty  of  it  must  suffer. 
[  445  ]  In  deciding  thus,  I  have  the  satisfaction  of  knowing  that  the 

party,  whose  right  is  established,  is  the  prior  creditor.  He  had 
no  opportunity  of  preventing  the  mischief  which  had  arisen ;  Mr. 
Fulton  had,  but  he  did  not  avail  himself  of  it.  The  plaintiff  has 
priority  at  law,  and  I  am  not  at  liberty  to  disturb  it ;  he  is,  there- 
fore, entitled  to  a  decree  in  the  common  form.  The  costs  ot  all 
parties  must  come  out  of  the  estate ;  for  the  Countess  D'Orsay  has 
occasioned  all  this  litigation  :  she  told  her  agent  that  she  had  not 
created  any  incumbrance  upon  this  property ;  she  must,  therefore, 
bear  all  the  costs  of  the  cause. 
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COOTE  V.  O'EEILLY  (1).  i844. 

(1  Jo.  &  Lat.  455—462 ;  S.  C.  7  Ir.  Eq.  E.  356.)  JuneVT. 

Upon  the  sale  of  lands,  wliich  were  subject  to  an  annuity,  the  vendor       cpon^^*^ 
covenanted  that  certain  other  lands  should  be  an  indemnity  against  the  l^q,  ' 

annuity.  He  afterwards,  on  his  marriage,  settled  the  indemnity  lands  r  ^55  -i 
upon  himself  for  life,  with  remainders  over;  and  covenanted  that  the 
settled  lands  were  free  from  incumbrances.  The  tenant  for  life  having 
suffered  the  annuity  to  run  in  arrear,  the  arrears  were  raised  by  a  sale  of 
part  of  the  settled  lands.  The  remainderman  has  an  equity  against  the 
tenant  for  life,  and  against  his  assignee  under  the  Insolvent  Act,  to  be 
recouped  the  arrears  so  levied,  out  of  the  produce  of  the  life-estate. 

Ghablbs,  Lobd  Bellamount,  by  his  will,  dated  the  9th  of 
June,  1800,  devised  to  Charles  Goote  and  the  heirs  male  of  his 
body,  several  lands  in  the  county  of  Gavan ;  and,  among  others, 
the  lands  of  Lisnahederney,  Grossbane,  Pottleduff,  Annaghernity, 
Greaghlough,  and  Drumsavery,  which,  by  a  deed  of  the  22nd  of 
December,  1772,  had  been  charged  by  him  with  an  annuity  of 
200Z.  a  year,  payable  to  Bebecca  Palmer  during  her  life.  Some- 
time in  October,  1800,  Lord  Bellamount  died ;  and  Gharles  Goote 
entered  into  possession  of  the  lands  devised  to  him,  but  neglected 
to  pay  the  annuity. 

In  July,  1810,  the  lands  of  Lisnahederney,  Grossbane,  and 
Pottleduff,  were  sold  to  John  Mayne  under  a  decree  of  the  Court, 
made  in  a  suit  instituted^for  payment  of  the  debts  and  legacies  of 
Lord  Bellamount ;  and  by  indenture  of  the  29th  of  September,  1810, 
Gharles  Goote  conveyed  the  lands  of  Annaghernity  to  the  same 
person,  in  consideration  of  the  sum  of  4,000!.  Upon  that  occasion, 
and  for  the  purpose  of  indemnifying  John  Mayne  against  the 
incumbrances  affecting  the  sold  lands,  Gharles  Goote  covenanted 
with  him,  that  the  burden  of  those  incumbrances  should  be 
exclusively  borne  by  the  lands  of  Lurganure  and  other  lands,  of 
which  Gharles  Goote  was  seised  in  tail,  under  the  will  of  Lord 
Bellamount ;  and  as  a  further  security,  collateral  with  that  deed, 
he  executed  to  John  Mayne,  his  bond,  with  a  warrant  of  attorney 
for  confessing  judgment  thereon,  conditioned  to  defend  and  save 
harmless  John  Mayne,  his  heirs,  &c.,  and  the  lands  of  Anna- 
ghernity against  the  payment  of  the  incumbrances  affecting  those 
lands. 

By  indenture  of  the  6th  of  October,  1810,  executed  upon  the       [  456  ] 
marriage  of  Gharles  Goote  with  Miss  Dawson,  Gharles  Goote  (who 

(1)  Fox  V.  Buckley  (1876)  3  Ch.  D.  608,  510;  In  re  Weston  [1900]  2  Oh. 
164,  69  L.  J.  Oh.  655,  82  L.  T.  591. 
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GooTB  had  previously  suffered  a  recovery  of  the  estate  devised  to  him  in 
o*Beilly.  <^£^il>  by  the  will  of  the  Earl  of  Bellamount),  conveyed  the  indemnity 
lands,  with  others,  but  not  any  of  the  lands  charged  with  the 
annuity,  to  the  use  of  himself  for  life;  and  after  his  decease, 
subject  to  an  annuity  by  way  of  jointure  for  Miss  Dawson,  in  case 
she  should  survive  him,  and  to  a  term  for  raising  younger  children*B 
portions,  to  the  use  of  such  one  or  more  of  the  sons  of  Charles 
Goote  by  Louisa  Dawson,  in  such  shares  and  proportions,  and 
subject  to  such  restrictions,  and  with  such  limitations  as  Charles 
Coote  should,  by  deed  or  will,  appoint ;  with  divers  limitations  over 
in  default  of  appointment :  and  Charles  Coote  thereby  covenanted 
with  the  releasees  to  uses,  that  the  several  lands  thereby  conveyed 
should  at  all  times  thereafter  continue  and  be  to  the  uses  therein 
expressed  concerning  the  same ;  and  should  and  might  be  peaceably 
held  and  enjoyed  accordingly,  without  the  interruption  by  him,  or 
any  one  claiming  under  him;  and  should  so  continue  and  be 
free  and  discharged,  or  otherwise  by  said  Charles  Coote  sufficiently 
indemnified  against  all  charges  and  incumbrances  created  by  him. 
The  plaintiff,  Dawson  Coote,  was  the  eldest  son  of  this  marriage. 
Charles  Coote  having  neglected  to  pay  the  annuity  of  2002.  a  year, 
Mrs.  Sheldon  (formerly  Rebecca  Palmer),  in  February,  1814,  filed 
her  bill  against  Charles  Coote,  John  Mayne,  and  others,  to  raise  the 
arrears  thereof,  by  a  sale  of  the  lands  subject  to  it.  A  receiver  was 
appointed  in  that  suit,  over  all  the  lands  which  were  subject  to  the 
annuity ;  and  in  November,  1815,  John  Mayne  filed  his  bill  against 

[  *457  ]  Charles  Coote  and  Mrs.  Sheldon,  for  a  sale  of  the  indemnity  ^lands ; 
and  that  the  arrears  and  future  gales  of  the  annuity  might  be  paid 
out  of  the  produce  of  such  sale,  in  exoneration  of  the  lands  charge- 
able with  the  annuity,  which  had  been  sold  to  him.  Under  the 
decree  to  account,  pronounced  in  both  the  causes,  the  Master 
reported  that  1,1252.  12«.  lid.  had  been  received  by  the  receiver, 
in  the  first  cause,  out  of  the  lands  sold  to  John  Mayne :  and,  under 
the  final  decree  made  in  both  causes,  two  denominations  of  the 
indemnity  lands  were,  in  1819,  sold  for  7,2602. ;  and  the  purchase- 
money  was  paid  into  Court,  and  applied  in  payment  of  the  arrears 
and  future  accruing  gales  of  the  annuity,  and  the  costs  of  the  suit. 

Mrs.  Sheldon  died  in  February,  1821,  and  there  then  remained 
in  the  Bank  of  Ireland,  to  the  credit  of  the  causes,  8,5542.,  Grovem- 
ment  Three  and  a  Half  per  cent,  stock ;  the  dividends  upon  which 
still  remained  in  Bank  to  the  credit  of  the  causes.  In  October, 
1883,  Charles  Coote  was  discharged  as  an  insolvent  debtor,  and 
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Terence  O'Beilly  was  appointed  assignee  of  his  estate  and  e£Eects.  coote 
By  indenture  of  the  21st  of  March,  1840,  Charles  Coote,  in  o'Rkillt. 
pursuance  of  the  power  reserved  to  him  by  his  marriage  settle- 
ment, appointed  part  of  the  settled  lands,  tind  also  the  sum  of 
8,554Z.  6s.  6d.,  Government  Old  Three  and  a  Half  per  cent,  stock, 
and  the  sum  of  2,498{.,  then  due  thereon,  for  interest  and  dividends, 
being  in  Bank  to  the  credit  of  the  causes,  subject  to  his  own  life- 
estate  therein,  to  his  eldest  son,  Dawson  Coote,  his  heirs,  executors, 
&c.,  for  ever,  according  to  the  respective  nature  of  the  premises. 

Charles  Coote  died  in  August,  1841 ;  and  in  May,  1848,  Dawson 
Coote  filed  his  bill  against  Terence  O'Beilly  and  others,  praying 
that  it  might  be  declared  that  the  sum  of  *S,554Z.,  Government  Old  [  *458  ] 
Three  and  a  Half  per  cent,  stock,  and  also  the  dividends  thereon, 
which  accrued  since  the  year  1819,  were  bound  by  the  trusts  of 
the  settlement  of  October,  1810 ;  and  because  of  the  violation,  by 
Charles  Coote,  of  the  covenant  against  incumbrances  therein  con- 
tained, that  the  dividends  might  be  declared  to  be  properly 
applicable  as  against  Charles  Coote  and  those  claiming  under 
him,  to  make  good  the  loss  sustained  by  Dawson  Coote,  by  reason 
of  the  non-observance  of  that  covenant ;  and  that  Dawson  Coote 
might,  under  the  appointment  of  the  2l8t  of  March,  1840,  be 
declared  entitled  to  the  8,5542.,  Government  stock,  and  the 
dividends  thereon,  subject  to  the  charges  attachable  thereto,  in 
common  with  the  other  lands  conveyed  by  the  settlement  of 
October,  1810. 

Mr.  WUUam  Brooke,  Mr.  John  Brooke,  and  Mr.  James  R.  Cook, 
for  the  plaintiff. 

[Ex  parte  Mitford  (i),  Priddy  v.  Rose  (2),  Woodyatt  v.  Grressley  (3), 
Waring  v.  Coventry  (4),  and  other  cases  were  cited.] 

Mr.  Serjeant  Warren  and  Mr.  Creighton  for  Terence  O'Beilly : 

The  cases  cited,  except  Waring  v.  Coventry,  were  cases  in  which 
a  party  to  a  contract  failed  to  perform  his  part  of  the  obligation ; 
and  it  was  held,  that  until  he  had  performed  it,  he  was  not  entitled 
to  any  benefit  under  contract.  That  *is  the  principle  of  this  class  [  *459  ] 
of  cases:  Houston  v.  Barry  {b).  Waring  v.  Coventry  goes  beyond 
all  the  decided  cases,  and  cannot  be  supported  on  principle;  it 

(1)  1  Br.  C.  0.  398.  (4)  39  E.  E.  230  (2  My.  &  K.  406). 

(2)  17  E.  E.  24  (3  Mer.  86).  (5)  5  Ir.  Eq.  E.  294. 

(3)  42  E.  R  153  (8  Sim.  180). 
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amoontB  to  this,  that^  independently  of  contract,  every  remainder- 
man has  a  specific  lien  on  the  produce  of  the  life  estate,  for 
interest  on  incumbrances  affecting  the  inheritance,  left  unpaid  by 
the  tenant  for  life.  The  dividends  are  in  the  place  of  the  rents  of 
the  lands ;  and  it  has  been  decided  that  rents  in  the  hands  of  the 
Court,  received  on  one  account,  cannot  be  applied  to  another,  though 
prior,  demand :  Oressley  v.  Adderley  (i). 

Mr.  John  Brooke,  in  reply. 

Thb  Lord  Ghanobllob: 

The  annuity  in  question  was  not  charged  upon  the  estates  in 
the  settlement;  but  the  covenant  against  incumbrances,  in  the 
settlement,  extends  to  that  charge  which  Charles  Coote,  the  settlor, 
himself  created ;  that  is,  to  the  covenant  that  the  settled  lands 
should  indemnify  the  sold  lands  against  the  incumbrances  affecting 
them.  And  though,  as  the  estates  were  sold  to  Mr.  Mayne  dis- 
charged from  the  annuity,  no  doubt  they  brought  more  into  the 
settled  fund  than  they  otherwise  would  have  done;  I  am  not, 
therefore,  inclined  to  decide  the  case  upon  that  point,  for  I  do  not 
know  the  equity  of  the  parties  in  those  circumstances. 
[  *460  j  In  other  respects  the  case  is  this  :  the  estate  was  settled  *upon 

Charles  Coote  for  life ;  and^  subject  to  a  jointure,  to  such  one  or 
more  of  his  sons  as  he  should  appoint ;  and  in  default  of  appoint- 
ment, to  his  first  and  other  sons  in  tail  male.  Part  of  the  settled 
estate  was  sold,  under  the  decree  of  the  Court,  to  recoup  the 
purchaser  of  the  other  lands  the  sums  he  had  paid  on  account  of 
the  annuity ;  and  the  surplus  monies  arising  from  the  sale,  after 
paying  the  demand  of  the  annuitant,  have  been  invested  in  stock  ; 
upon  which  dividends  have  accrued,  which  still  remain  in  Court 
to  the  credit  of  the  cause.  The  tenant  for  life  did  not  keep  down 
the  annuity ;  the  consequence  of  which  was,  that  the  inheritance 
was  sold  for  payment  of  those  arrears  which  the  tenant  for  life 
ought  to  have  paid.  The  tenant  for  life  would  have  been  entitled 
to  the  dividends  on  the  surplus  of  the  purchase-money,  if  he  had 
performed  his  obligation  by  keeping  down  the  annuity.  He  became 
an  insolvent,  and  has  since  died ;  and  his  assignee  is  now  before 
the  Court,  claiming  to  be  entitled  to  those  dividends  as  part  of  his 
life  estate.  The  bill  is  filed  by  his  son,  who  takes  the  inheritance 
in  the  estate  under  the  appointment  of  his  father,  precisely  in  the 

(1)  18  R.  E.  146  (1  Swanst.  573). 
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same  manner  as  if,  instead  of  the  power  of  appointment  given  to  cjootb 
his  father,  the  fee  had  been  limited  to  the  son  by  the  settlement.  ^,„  *• 
He  therefore  takes  it  as  a  purchaser.  He  took  it  subject  to  his 
father's  life  estate ;  but  not  to  the  annuity,  which  his  father  ought 
to  have  kept  down.  The  assignee  now  resists  the  claim  of  the  son 
to  be  recouped  the  gales  of  the  annuity,  which  the  father  ought  to 
have  paid ;  and  says  he  has  a  superior  right. 

Now,  it  is  settled  beyond  dispute,  that  an  assignee,  either  of  a 
bankrupt  or  insolvent,  cannot  claim  any  greater  equity  than  the 
bankrupt  or  insolvent  himself  had.  The  assignee  "^stands  in  the  |^  *46i  j 
place  of  the  bankrupt  or  insolvent,  and  is  bound  by  the  same 
equities.  Then  this  fund  being  in  Court,  could  there  have  been 
a. question  between  the  tenant  for  life  and  his  son,  whether  the 
former  was  entitled  to  the  interest  of  the  surplus  moneys  without 
performing  his  obligation  ?  I  take  it  to  be  clear  that  the  obligation 
of  the  tenant  for  life  is  an  equity  arising  under  the  settlement, 
independently  of  contract;  and  that  it  attaches,  as  between  the 
parties,  so  as  to  enable  this  Court  at  any  time  while  the  life  estate 
has  not  been  received,  either  as  to  past  or  future  rents,  to  attach 
those  rents,  or  the  produce  of  the  life  interest ;  and  to  apply  it 
precisely  in  the  manner  in  which  the  tenant  for  life  ought  to  have 
applied  it,  in  payment  of  incumbrances  which  he  was  bound  to  pay. 
Putting  contract  out  of  the  question,  which  I  do  for  the  present, 
this  is  the  case  of  Waring  v.  Coventry ;  and  there  is  no  doubt  that 
that  case  was  properly  decided.  QressUy  v.  Adder  ley  does  not 
touch  the  present  case ;  it  was  a  case  in  which  the  bill  was  iiled 
by  the  owner  of  the  estate,  an  infant,  for  the  appointment  of  a 
guardian,  maintenance  and  a  receiver ;  the  mortgagees  of  a  term 
which  had  expired,  desired  to  be  paid  their  debt  out  of  the  by-gone 
rents,  not  brought  in  by  them,  and  upon  which  they  had  not  a 
lien;  and  the  Court  refused  their  application.  But  these  funds 
were  brought  into  Court  as  part  of  the  settled  estate.  I  am  asked, 
to  whom  do  they  belong  ?  Suppose  that  the  annuity  had  not  been 
paid  at  all,  and  that  the  arrears  were  now  to  be  paid ;  could  there 
be  a  doubt  as  to  the  matter  ?  It  cannot  alter  the  equities  between 
the  parties,  that  the  arrears  have  been  paid  out  of  the  corpus  of 
the  estate.  No  person  can  say,  that  it  was  not  the  right  of  the 
son  to  have  the  proceeds  of  the  life  estate  applied  in  payment  of 
the  charges,  payable  out  of  the  life  estate.  There  ""is  no  question  [  *462  ] 
to  argue.  The  point  is  a  clear  one,  and  there  must  be  a  decree 
according  to  the  prayer  of  the  bill. 

30— 2 
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1844.  YOUNG  V.  HASSAED. 

'^'!!l!^'  (1  Jo.  &  Lat.  466—474 ;  S.  C.  7  Ir.  Eq.  B.  309.) 

^'suoDEH^*^  A  testatrix  devised  fee  simple  lands  and  leaseholds  for  years  to  Y.  and 

j^Q^  '  bis  issue ;  and  other  fee  simple  lands  to  H.,  and  her  issue ;  and  charged  all 

r  466  1  ^®  lands,  so  devised,  with  the  payment  of  annuities  bequeathed  by  her 

will.  The  freeholds  and  leaseholds  are  liable  to  contribute,  in  proportion 
to  their  respective  annna.1  values  at  the  decease  of  the  testatrix,  to  the 
payment  of  the  annuities;  and  the  leaseholds  are  not  liable  in  the  first 
instance. 

Jane  Young,  being  seised  in  fee  of  the  lands  of  Inverarogne, 
Tartadreen,  and  Drutamon,  and  of  other  lands,  and  possessed  of 
the  lands  of  Greaghnadarra,  TuUynaskea  and  Blackhills,  under 
leases  for  terms  of  years,  upon  the  occasion  of  her  marriage  con- 
veyed the  same  to  the  use  of  herself  for  life ;  and  after  her  decease, 
J- •467]  to  such  uses  as  she  ^should  by  deed  or  will  appoint;  and,  in 
default  of  appointment,  to  the  use  of  Jane  Young,  her  heirs, 
executors,  &c. 

By  her  will,  dated  in  February,  1830,  Jane  Young  devised  and 
bequeathed  to  trustees,  their  heirs,  executors,  &c.,  all  her  pro- 
perty whereof  she  had  power  to  dispose;  and  directed  them  to 
sell  her  chattel  interests  in  the  lands  of  Greaghnadarra,  Black- 
hills,  and  TuUynaskea,  or  a  competent  part  thereof  ;  and  to 
apply  the  produce  thereof  to  the  payment  of  her  personal  debts, 
and  all  charges  and  incumbrances  affecting  her  properties.  The 
testatrix  then  appointed  certain  lands  to  the  use  of  her  eldest  son 
and  his  issue  ;  and  devised  and  appointed  the  lands  of  Drutamon, 
Tartadreen,  and  Inverarogue,  to  her  son,  Charles  Sheridan  Young, 
for  his  life,  with  remainder  to  his  sons  in  tail  male;  and  she 
bequeathed  and  appointed  her  chattel  interests  in  the  lands  of 
Greaghnadarra,  Blackhills,  and  TuUynaskea,  or  such  part  thereof 
as  should  remain  unsold,  and  such  other  property  as  she  should 
die  possessed  of,  to  Charles  Sheridan  Young,  for  his  life;  with 
remainder  to  his  children  as  in  the  will  mentioned.  By  her  will, 
she  bequeathed  several  annuities ;  and  charged  them  on  the  lands 
devised  to  her  son,  Charles  Sheridan  Young,  and  on  such  residue 
as  should  remain  of  the  lands  directed  to  be  sold,  or  the  produce 
thereof,  after  paying  her  debts,  and  the  incumbrances  before 
directed  to  be  paid  thereout. 

The  testatrix,  by  a  codicil  of  July,  1888,  after  reciting  the  devise 
of  Drutamon  to  her  son,  Charles  Sheridan  Young,  revoked  so  much 
of  her  will  as  gave  the  lands  of  Drutamon  to  her  son  Charles; 
and  she  directed  her  trustees  to  stand  seised  and  possessed  of  those 
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lands,  to  the  use  *of  her  daughter,  Jane  Henrietta  Haasard,  for       Youno 
life,  for  her  separate  use ;  with  remainder  to  her  son,  Patrick  S.  S.     hassard. 
Hassard,  as  in  the  codicil  mentioned.  [  ^^^^  ] 

The  testatrix  died  in  August,  1883 ;  and  the  trustees  and  execu- 
tors, having  proved  the  will,  sold  the  lands  of  Blackhills ;  and 
out  of  the  produce  of  the  sale  thereof,  and  the  personal  estate  of 
the  testatrix,  paid  her  debts  and  the  charges  and  incumbrances 
affecting  the  lands  devised. 

Mrs.  Hassard  having  insisted  that  the  lands  of  Drutamon  were 
exonerated  from  any  liability  to  contribute  to  the  payment  of  the 
annuities  bequeathed  by  the  will,  Charles  Sheridan  Young  filed 
the  present  bill  against  her  and  her  husband,  and  others,  praying 
that  the  lands  of  Drutamon,  together  with  the  other  lands  in  the 
possession  of  the  plaintiff,  might  be  declared  to  be  charged  with  the 
payment  of  the  several  annuities,  payable  under  the  will ;  and  that 
all  the  said  lands  might  be  declared  liable  to  contribute  rateably, 
in  proportion  to  their  respective  values,  to  the  payment  of  the 
annuities :  and,  by  two  decrees  in  the  cause,  dated  respectively  the 
4th  of  November,  1889,  and  the  18th  of  December,  1841,  it  was 
declared  that  the  lands  of  Drutamon,  and  the  other  lands  in  the 
possession  of  the  plaintiff,  were  charged  with  the  payment  of  the 
several  annuities  payable  under  the  will  of  the  testatrix  ;  and  that 
they  were  liable  to  contribute  rateably,  in  proportion  to  their 
respective  annual  values,  to  the  payment  of  the  annuities:  and 
it  was  referred  to  the  Master  to  inquire  and  report  what  was,  at 
the  time  of  the  decease  of  the  testatrix,  the  annual  value  of  the 
said  several  lands ;  and  the  amount  of  the  surplus  of  the  sale  of 
the  chattel  lands,  deducting  payments  duly  made  or  to  be  made 
*thereout ;  and  what  was  the  proportion  which  the  same  were  L  *469  ] 
respectively  liable  to  pay  (i). 

The  Master,  by  his  report,  found  that  the  sum  of  225Z.  was  the 
surplus  of  the  sale  of  the  chattel  lands ;  and  that  that  sum,  together 
with  the  lands  of  Greaghnadarra  and  TuUynaskea,  being  the  unsold 
chattel  lands,  and  the  lands  of  Inverarogue,  Tartadreen,  and  Druta- 
mon, were  the  funds  contributory,  according  to  their  annual  values, 
to  the  payment  of  the  several  annuities  in  the  will  mentioned ;  and 
he  ascertained  the  proportions  in  which  they  were  to  contribute. 

To  this  report,  Mr.  and  Mrs.  Hassard  excepted,  for  that  the  Master 
should  have  reported  that  the  surplus  and  the  unsold  chattel  lands 
were,  according  to  their  respective  annual  values,  the  proper  and 

(1)  See  Young  v.  Hassard,  58  R.  R.  335  (1  Dr.  «Sc  War.  638). 
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YouNo  primary  funds  for  the  payment  of  the  several  annuities ;  and  that  in 
HA88ABD.  the  event  of  their  deficiency  for  the  payment  of  the  annuities,  that 
then  and  in  that  case,  the  other  lands  (being  the  real  estate  of  the 
testatrix),  would,  according  to  their  respective  annual  values,  under 
the  will  and  codicil  of  the  testatrix  be  liable,  as  an  auxiliary  fund, 
to  pay  or  contribute  to  the  payment  of  the  several  annuities  in  the 
will  mentioned. 

Mr.  W.  Brooke,  and  Mr.  Burroughs,  for  the  plaintiff. 

Mr.  Serjeant  Warren,  Mr.  Monahan,  and  Mr.  B.  Thompson,  for 
Mr.  and  Mrs.  Hassard. 

[470]       The  Lord  Chancellor: 

I  am  of  opinion  that  the  matter  of  this  exception  is  concluded  by 
the  decree,  and  that,  consequently,  the  exception  must  be  over- 
ruled ;  but  as  the  point  which  has  been  raised  by  it  is  the  same  as 
that  which  has  been  argued  before  me  in  Barry  v.  Harding,  now 
standing  for  judgment ;  and  as  in  that  case  I  find  that  I  shall  not 
have  to  decide  any  point  of  law,  and  as  I  am  desirous  of  removing 
every  pretext  for  further  litigation  in  this  case,  I  shall,  for  the 
satisfaction  of  the  parties,  state  my  view  of  the  law  upon  this 
point ;  the  more  readily  as  I  have  so  lately  considered  the  authorities 
upon  the  subject. 

I  think  that  where,  as  in  this  case,  an  annuity  or  other  charge  is 
given  by  will,  payable  out  of  a  mixed  fund,  consisting  partly  of 
freehold  estates  and  partly  of  chattels  real  and  personalty,  and  the 
properties  composing  the  fund  are  afterwards  given  to  different 
persons,  so  that  various  rights  arise  in  the  properties  so  charged, 
the  several  properties  are  to  bear  the  burthen  of  the  common 
charge,  rateably,  according  to  their  respective  values.  I  know; 
from  my  own  experience,  that  the  question  has  frequently  been  got 
rid  of  instead  of  being  decided  ;  in  many  of  the  cases,  it  has  been  a 
matter  of  indifference  how  the  point  was  ruled,  as  the  same  person 
was  entitled  to  all  the  funds.  The  question  certainly  called  for  a 
decision  in  RoberU  v.  Walker  (i) ;  and  Sir  John  Leach  held  that 
the  funds  were  to  bear  the  common  charge,  rateably :  and  in  Irvin 
V.  Ironmonger  (2),  his  decision  was  the  same  way;  for  in  that  case 
there  was  a  charge  of  the  legacies  upon  all  the  property  devised 
and  bequeathed  to  the  trustees,  which  was  afterwards  given  to 
L  '471  ]      different  persons ;  *and  it  appears  by  the  decree,  that  the  Master 

(1)  32  R.  R.  318  (1  Buss.  &  My.  752).      (2)  34  R.  R.  156  (2  Rusa.  &  My.  531). 
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OF  THE  Bolls  declared  that  the  freehold,  copyhold,  and  leasehold       youno 
estates  should  contribute,  proportionably,  to  the  amount  of  them.     hassIbd. 
The  question  in  these  cases  is,  not  which  property  is  fee  simple 
and  which  is  chattel,  but  what  was  the  intention  of  the  testator. 

The  case  of  Spang  v.  Spong(i),  though  resembling  the  present  in 
some  particulars,  is  distinguishable  from  it.    In  that  case,  there 
were  first  specific  devises  and  bequests  of  real  and  personal  estate, 
and  gifts  of  general  legacies;  there  was  then  a  charge  of  the 
legacies  upon  the  testator's  real  and  personal  estate,  which  was 
followed  by  a  residuary  devise  and  bequest  of  his  real  and  personal 
estate;  and  the  decision  of  the  House  of  Lords  was,  that  the  charge 
of  legacies  should  be  confined  to  the  residuary  property  ;  and  that 
it  did  not  affect  the  specific  devises  or  bequests.    The  argument  I 
urged  at  the  Bar  was,  that  the  charge  at  the  end  of  the  will  was  to 
be  treated  in  the  same  way  as  if  it  had  occurred  at  the  commence- 
ment of  it ;  but  the  House  of  Lords  decided  otherwise,  and  held 
that  the  specific  devises  and  bequests  were  not  subject  to  the  pay- 
ment of  the  general  legacies.    As  to  the  case  of  Joy  v.  Campbell  (2), 
the  marginal  note  is  not  correct;   the  language,  also,  of  Lord 
Bedbsdale,  in  that  case,  is  ambiguous.    In  the  marginal  note, 
the  proposition  is  put  as  if  the  testator  could  not  charge  a  specific 
legacy  with  the  payment  of  a  general  legacy ;  all,  however,  that 
Lord  Bedbsdale  said  was,  that  the  legacy  in  that  case  being  in  the 
first  instance  a  charge,  the  subsequent  direction  of  the  testator, 
that  all  his  freehold  and  personal  estate  and  assets  should  bear  his 
legacies,  should  not  enure  to  *charge  the  previous  specific  bequest      [  ♦472  ] 
with  the  payment  of  the  legacy ;  for  that  it  was  against  the  nature 
of  the  Court  to  charge  a  specific  devise  or  bequest  with  the  payment 
of  a  legacy.    He  could  not  have  intended  to  decide  that  a  testator 
may  not  give  a  pecuniary  legacy,  and  charge  it  upon  all  the  specific 
devises  and  bequests  in  his  will;  for  as  the  whole  property  belonged 
to  the  testator,  he  might  burden  it  as  he  thought  proper :  all  he 
meant  was,  that  such  an  intention  in  the  testator  is  not  to  be 
presumed,  but  it  must  be  expressed  in  the  will. 

The  case  of  Cornetvall  v.  ComewaU  (a)  was  referred  to,  in  which 
it  was  held,  that  specific  legacies  are  to  be  applied  in  payment  of 
specialty  debts,  in  priority  to  real  estates  devised.  That  is  not  the 
question  in  the  present  case ;  there  the  question  was  with  respect 
to  a  debt,  which  was  a  charge  on  the  property  independent  of  the 

(1)  32  £.  B.  16  (3  BHgh,  N.  S.  84).        (3)  56  B.B.  61  (12  Sim.  298). 

(2)  9  B.  B.  39  n  Sch.  &  Lef.  338). 


812  1844.     CH.  (IR.)    1  JO.  &  LAT.  472—474.  [k.b. 

YouKo      will  of  the  testator;  here  the  legacies  and  annuities  are  gifts, 

Hassabd.  dependent  wholly  upon  the  will  of  the  testator ;  and  the  question 
as  to  them  is,  what  was  the  intention  of  the  testator.  I  confess  I 
was  surprised  by  the  statement  that  Long  v.  Short  {i)  had  been 
overruled.  I  have  always  considered  it  as  a  binding  authority ; 
have  advised  on  the  strength  of  it;  cited  it,  and  seen  it  acted  upon; 
and  I  think  it  is  to  be  regretted  that  that,  which  has  for  so  many 
years  been  considered  as  a  settled  rule  of  law,  should  be  now 
disturbed.  I  have  a  very  great  respect  for  the  learned  Judge  by 
whom  the  case  of  ComewaU  v.  ComeivaU  was  decided;  but  I  cannot 
say  that  I  have  any  doubt  that  Long  v.  Short  is  still  a  binding 
authority.    The  decision  in  that  case  depended  on  this,  that  at  law, 

[  •473  ]  all  the  funds  were  liable  to  the  debt ;  and  the  question  was,  *what 
was  the  intention  of  the  testator.  The  devise  of  the  lands  and  of 
the  chattels  real,  and  of  the  annuity,  being  specific,  Lord  Cowpeb 
referred  to  the  Statute  of  Fraudulent  Devises,  and  said  that  that 
statute  made  real  estate  in  the  hands  of  the  devisee,  liable  to  the 
payment  of  the  specialty  debt ;  and,  therefore,  finding  that  all  the 
funds  were  liable,  for  this  Court  does  not  pretend  to  make  a  fund 
liable  to  the  payment  of  a  demand,  to  which  it  was  not  liable 
before  ;  it  never  creates  a  liability,  but  only,  by  marshalling  funds, 
prevents  a  creditor  from  disappointing  the  intention  of  the  testator, 
and  finding  that  it  was  the  clear  intention  of  the  testator,  to  give 
the  chattel  interest  to  the  legatee,  just  as  he  had  given  the  real 
estate  to  the  devisee,  he  was  of  opinion  that  they  ought  to  bear  the 
burden  rateably;  and  that  in  that  manner,  the  intention  of  the 
testator  would  be  effectuated. 

Clifton  V.  Burt  (2)  was  referred  to  in  the  argument  in  ComewaU  v. 
ComewaU,  and  it  was  said  that  it  decided  that  a  specific  devisee  was 
more  favoured  than  a  specific  legatee ;  but  it  did  not  decide  any 
such  thing.  The  question  was  altogether  different;  and  Lord 
Fabeer  introduced  his  decision,  by  laying  down  certain  points  not 
at  all  necessary  for  the  purposes  of  it.  They  are  not  the  points 
ruled  in  that  case,  they  are  merely  his  opinions;  but  I  cannot 
discover  from  them,  that  Lord  Fabkeb  considered  Long  v.  Short 
not  to  be  law.  The  decision  in  that  case  was  then  well  known;  but 
it  does  not  appear  that  it  was  even  alluded  to  in  CUfton  v.  Burt.  In 
my  opinion  the  decision  in  Clifton  v.  Burt  does  not  at  all  contravene 
the  doctrine  of  Long  v.  Short. 

[  474  ]  The  case  of  ComewaU  v.  ComewaU  was  decided  on  the  ground 

(1)  1  P.  WmB.  403.  (2)  1  P.  Wms.  678. 
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that  the  Statute  of  Frandulent  Devises  was  enacted  from  the  benefit  Youno 
of  creditors,  not  of  legatees.  But,  with  great  respect  for  the  Vice-  hassard. 
CHANCELiiOB,  I  do  uot  think  that  is  the  ground  upon  which  the 
decision  in  Long  v.  Short  proceeded  :  but  rather  upon  this,  that  all 
the  funds  were  charged  by  law  with  the  debt,  and  the  intention  of 
the  testator  was  to  be  effected.  The  first  matter  to  be  inquired  into 
is,  whether  there  is  a  charge  affecting  all  the  funds ;  if  there  be, 
then  whether  that  charge,  in  the  case  of  a  creditor,  is  created  by 
common  law  or  by  statute,  is  a  matter  of  indifference ;  for  however 
created,  it  leaves  the  equitable  arrangement  of  the  funds  subject  to 
the  charge,  and  the  mode  of  effectuating  the  intention  of  the  testator 
in  respect  of  them,  untouched. 

With  reference  to  the  case  of  Barry  v.  Harding^  I  have,  as  I  have 
already  stated,  come  to  the  conclusion  that  I  must  decide  it  upon 
the  construction  of  the  will  and  codicils ;  it,  therefore,  was  not  my 
intention  to  refer  to  the  authorities  upon  this  subject :  but  as  the 
question  has  again  been  raised,  I  have  thought  it  right  to  give  my 
opinion  upon  it,  in  the  hope  that  I  may  check  the  spirit  of  litigation 
which  is  but  too  apparent  in  this  case.  I  see  nothing  to  impeach 
the  decision  in  Long  v.  Short ;  and  if  I  were  now  called  on  to  decide 
the  question,  I  should  feel  myself  bound  to  support  the  authority 
of  that  case. 


BAKKT  V.  HARDING.  i844. 

(1  Jo.  &  Lat  476—497 ;  S.  C.  7  Ir.  Eq.  B.  313.)  "^""^IS*'  ^^' 

P.  H.  devised  and  bequeathed  all  his  real  and  personal  property  to  ~ 

tnistees,  to  pay  S.  an  annuity  out  of  the  lands  of  M.  and  B.  during  her     ^suodkn  *** 
life ;  and  to  pay  unto  his  children,  viz.,  to  Ellen  H.  2,000^,  and  to  Edward,  l.C. 

Anne,  Francis  and  William,  1,000/.  each;  and  to  pay  to  J.  H.  an  annuity  [  475  ] 
for  his  life  out  of  the  lands  of  B.  and  B. ;  and  as  to  all  his  interest  in  all  his 
estates,  lands,  houses  and  landed  property,  to  the  use  of  his  son  H.  H. ; 
and  he  appointed  Ellen  H.  his  residuary  legatee ;  and  his  trustees  to  be  his 
executors.  By  a  codicil  executed  the  same  day,  he  bequeathed  all  his 
household  furniture,  and  his  horses,  stock,  &c.,  to  his  son  H.  H. ;  and 
directed  that  all  rents  then  due  by  the  tenants  on  the  respective  lands, 
should  belong  to  H.  H. 

Ellen  H.  subsequently  married ;  and  by  settlement  to  which  she,  her 
father,  and  her  intended  husband  were  parties,  after  reciting  that  P.  H. 
had  agreed  to  give  his  daughter  2,000Z.  for  a  marriage  portion,  certain 
sums  of  money  and  securities  for  money,  were  vested  in  a  trustee  for  the 
benefit  of  the  intended  husband  and  wife  and  the  issue  of  the  marriage,  in 
the  manner  therein  mentioned. 

By  a  second  codicil,  executed  after  the  settlement  on  his  daughter  Ellen, 
P.  H.  declared  it  to  be  his  intention  that  all  his  lands,  houses,  &c.,  should 
revert  to  his  son  H.  H. ;  and  he  bequeathed  all  his  money  and  securities 
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Babbt  for  money,  equally  to  Ellen,  Anne  H.,  and  Francis  H. ;  and  he  left  to 

r.  William  H.  the  lands  of  T. ;  **  these  bequests  subject  to  a  bequest  already 

Harding.  made  in  my  will ; "  and  he  desired  that  all  rents  due  on  his  property  in 

those  respective  lands,  should  belong  to  his  son,  H.  H. : 

Held,  1.  That  the  provision  made  for  Ellen  H.  on  her  marriage,  was  a 
satisfaction  of  the  legacy  of  2,000^  given  her  by  the  wilL 

2.  That  an  1.  0.  U.  given  to  the  testator  for  goods  sold  by  him,  was  not 
a  security  for  money  within  the  meaning  of  the  oodidl. 

3.  That  head  rents  due  by  the  testator  at  his  decease,  were  properly 
payable  out  of  the  general  personal  estate,  and  not  out  of  the  lands  in 
respect  of  which  they  had  accrued  due,  or  out  of  the  arrears  of  rent  due,  at 
the  death  of  the  testator,  by  the  undertenants  of  the  same  lands,  and  which 
had  been  bequeathed  to  the  devisee  of  the  lands. 

4.  That  on  the  construction  of  the  will  and  codicils,  the  specific  l^acies, 
were  charged  with  the  payment  of  the  general  legacies  of  the  testator ;  and 
were  to  be  applied  in  pa3nnent  thereof,  in  priority  to  real  estates  devised. 

P.  H.  purchased  the  lands  of  E.,  which,  at  the  time,  were  subject  to  a 
mortgage  for  a  term  of  years.  The  deed  of  conveyance,  in  which  the 
mortgagee  (who  did  not  execute  it)  was  named  as  a  party,  recited  the 
mortgage,  and  that  P.  H.  had  agreed  with  the  mortgagor  to  purchase  all 
his  estate,  interest,  and  equity  of  redemption  in  and  to  the  lands  of  B.,  and 
also  all  the  estate  and  interest  of  the  several  other  parties  to  the  deed 
thereto ;  and  in  consideration  of  a  sum  of  money  paid,  and  an  annuity 
granted  to  the  mortgagor,  and  of  the  sum  due  on  foot  of  the  mortgage 
therein  expressed  to  be  paid  to  the  mortgagee,  the  mortgagor  and 
mortgagee  conveyed  the  lands  to  P.  H.  and  his  heirs,  freed  and  discharged 
of  the  mortgage  term.  The  mortgage  money  remained  unpaid  at  the  death 
ofP.  H.: 

Held,  that  the  devisee  of  the  lands  was  not  entitled  to  have  the  mortgage 
paid  off  out  of  the  general  personal  estate  of  P.  H. 

Philip  Harding,  who,  in  his  life-time,  carried  on  the  trade  of  a 
miller,  by  his  will,  dated  the  8th  of  March,  1840,  devised  and 
bequeathed  all  his  lands,  tenements,  and  premises,  money,  stock 
in  trade,  debts,  dues  and  demands,  goods,  chattels,  and  all  property 
real  and  personal,  of  every  nature,  kind,  sort,  and  description 
whatsoever,  which  he  should  die  possessed  of  or  entitled  to,  to 
[  *476  ]  William  Minhear,  *since  deceased,  and  the  defendant,  John 
Harding  (the  testator's  cousin),  their  heirs,  executors,  &c.,  upon 
trust  to  pay  Margaret  Swiney  an  annuity  of  601.  out  of  the  lands 
of  Monaflugh  and  Bawnmore,  during  her  life,  while  she  should 
continue  unmarried;  and  upon  trust  to  pay,  when  they  should 
become  of  age,  or  before  it,  should  his  executors  think  fit,  unto 
his  children,  viz.,  to  the  plaintiff,  Ellen  Barry,  then  Ellen  Harding, 
2,000^,  and  to  Edward  Harding,  Anne  Harding,  Francis  Harding, 
and  William  Harding,  1,000Z.  each,  with  interest  thereon,  to  each 
and  every  one  of  them,  until  the  principal  sums  were  paid  ;  and  also 
upon  trust  to  pay  to  the  defendant,  John  Harding,  an  annuity  of 
100{.  for  his  life,  out  of  the  lands  of  Bawnmore  and  Bahelisk ;  and 
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upon  farther  trust,  as  to  his  interest  in  all  his  estates,  lands,  Babbt 
houses,  hereditaments,  and  landed  property  of  every  kind  and  hardino. 
nature  whatsoever,  to  the  use  and  behoof  of  his  son  Henry  Harding 
and  his  heirs :  and  he  willed  Ellen  Barry,  then  Ellen  Harding,  to  be 
his  residaary  legatee ;  and  he  appointed  William  Minhear  and  John 
Harding  executors  of  his  will.  On  the  same  day  Philip  Harding 
made  a  codicil  to  his  will,  by  which  he  left  and  bequeathed  all  his 
household  furniture,  ware,  and  property  of  every  description  in  it, 
as  also  horses,  stock  of  every  kind,  hay  and  com,  along  with  the 
house,  to  his  son,  Henry  Harding;  and  directed  that  all  rents 
then  due  by  the  tenants  on  the  respective  lands,  should  belong  to 
Henry  Harding. 

Ellen  Harding  subsequently,  and  in  the  life-time  of  the  testator, 

married  the  plaintiff,  Thomas  Barry ;  and  by  a  settlement  executed 

previously  to   her  marriage,  and  made  between  Philip  Harding 

of  the  first  part,  Ellen  Harding  of  the  second  part,  Thomas  Barry 

of  the  third  part,  and  William  Minhear  of  the  fourth  part ;  after 

reciting   a  *  judgment  recovered  in  Trinity  Term,  1791,  against       [♦477] 

Bichard  D.  Newenham,  for  2,600Z.  Irish,  and  that  the  same  was 

then  vested  in  Philip  Harding,  and  that  there  was  then  due  thereon 

the  sum  of  1,2002. ;  and  also  reciting,  that  in  consideration  of  the 

intended  marriage,  Philip  Harding  had  agreed  to  give  his  daughter 

2,000/.  for  a  marriage  portion  ;  of  which  he  was  to  pay  500L  before 

the  execution  of  the  settlement,  and  the  remaining  1,5002.  was  to 

be  secured  by  the  assignment  of  the  judgment  to  William  Minhear, 

and  by  the  covenant  of  Philip  Harding,  as  a  primary  security  for 

the  difference  between  the  amount  to  be  received  on  foot  of  the 

judgment  and  the  sum  of  1,5002.,  and  as  a  collateral  security  for 

the  amount  due  on  foot  of  the  judgment,  in  case  same  should  not 

prove   an  available  security;    Philip    Harding    covenanted  with 

William  Minhear,  in  case  the  intended  marriage  should  take  effect, 

to  pay  him  the  sum  of  8002.,  with  interest  at  the  rate  of  five  per 

cent,  from  the  date  thereof,  on  the  1st  of  October  then  next  or  at 

any  subsequent  period,  within  ten  days  after  demand  in  writing ; 

and  also  covenanted  with  William   Minhear,   that  in  case   the 

judgment  should  prove  an  invalid  security  for  the  sum  of  1,2002. 

then  due,  and  the  interest  thereafter  to  grow  due  thereon,  he  would, 

within  twenty-one  days  after  demand  in  writing,  pay  the  sum  of 

1,2002.,  or  the  difference  between  that  sum  and  the  amount  which 

might  be  recovered  on  foot  of  the  judgment;  with  interest  from 

the  day  of  the  date  of  the  settlement,  or  the  last  day  on  which 
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Babbt       interest  should  have  been  paid  upon  the  said  sum  of  1,2002.    And 

Harding.     ^^  ^^^  further  declared  that  William  Minhear  should  stand  possessed 

of  the  sum  of  5002.  paid  to  him,  and  of  the  money  secured  by  the 

assignment  of  the  judgment  and  covenant,  upon  trust,  after  the 

solemnization  of  the  marriage,  to  pay  the  said  sum  of  5002.  to 

[  *478  ]  ^Thomas  Barry  for  his  own  use  absolutely;  and  as  to  the  remaining 
1,500Z.,  when  received,  to  lay  out  the  same  with  the  consent,  in 
writing,  of  Philip  Harding  and  Thomas  Barry,  during  their  joint 
lives,  and  after  the  decease  of  Philip  Harding,  with  the  consent  of 
Thomas  Barry,  upon  real  security,  by  way  of  mortgage  or  absolute 
purchase  of  land;  with  power  from  time  to  time  to  vary  and 
transfer  the  securities  ;  and  to  stand  possessed  of  the  same,  as 
to  the  sum  of  5002.,  part  thereof,  to  pay  the  same  absolutely  to 
Thomas  Barry  when  demand  should  be  made  for  the  same  by  him ; 
and  as  to  the  residue  thereof,  and  the  said  sum  of  5002.,  until  such 
demand  should  be  made,  upon  trust  to  permit  Thomas  Barry  to 
receive  the  interest  or  produce  thereof,  or  the  rents  of  any  lands 
on  which  the  same  might  be  invested,  during  his  life,  or  until 
some  writ  or  execution  should  issue  against  him,  or  other  pro- 
ceedings at  law  or  in  equity  should  be  adopted  against  him,  by 
virtue  whereof  his  life-interest  should  be  liable  to  be  seized  or 
disposed  of,  or  until  he  should  be  found  or  declared  a  bankrupt, 
or  accept  the  benefit  of  any  Act  for  the  relief  of  insolvent  debtors  in 
Ireland  ;  and  from  and  after  either  of  such  events  happening,  then 
upon  trust,  during  the  joint  lives  of  Thomas  Barry  and  Ellen 
Harding,  to  pay  the  interest  or  rents  to  such  persons,  and  for  such 
purposes,  as  Ellen  Harding,  notwithstanding  her  coverture,  should 
by  any  writing  appoint,  but  so  as  not  to  deprive  herself  of  the 
benefit  thereof  by  anticipation  ;  and  in  default  of  any  such  appoint- 
ment, to  pay  the  same  to  her,  for  her  separate  use,  exclusive  of 
Thomas  iBarry :  and  after  the  decease  of  Thomas  Barry,  in  case 
Ellen  Harding  should  be  then  living,  upon  trust  for  her  absolutely; 
but  if  she  should  happen  to  die  in  the  life-time  of  Thomas  Barry, 
then  in  trust  for  him  absolutely. 

r  479  J  Shortly  after  the  execution  of  this  settlement  the  marriage  was 

solemnized;  and  the  sum  of  5002.  was  soon  afterwards  paid  to 
Thomas  Barry  for  his  own  use.  The  1,200{.  was  also  paid  to 
him,  and  was  by  him  invested  in  the  purchase  of  the  lands  of 
Elm  Park. 

On  the  8rd  of  January,  1841,  Philip  Harding  made  a  second 
codicil  to  his  will,  in  these  words :  *'  In  order  that  there  may  be  no 
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mistake  herein,  and  I  now  have  it  in  my  full  intention  that  all  my  barbt 
lands,  houses,  &c.,  should  revert  to  my  son,  Henry  Harding  ;  and  hakding. 
I  leave,  without  any  mistake,  all  my  money  and  securities  for 
money,  share  and  share  alike,  to  Ellen  Barry,  Anne  Harding,  and 
Francis  Harding ;  and  I  leave  to  William  Harding  the  lands  of 
Toomlane,  now  agreed  on  for  purchase :  these  bequests  subject  to 
a  bequest  already  made  in  my  will.  I  desire  that  all  rents  due  on 
my  property  in  those  respective  lands  should  belong  to  the  said 
Henry  Harding." 

On  the  same  day  the  testator  died  without  revoking  his  will 
or  first  codicil,  save  so  far  as  same  were  revoked  by  his  second 
codicil. 

In  the  year  1882,  the  testator  purchased  from  Thomas  Dunscombe 
and  the  Bev.  Nicholas  G.  Dunscombe,  the  lands  of  Bahelisk  and 
Bawnmore,  which  were  held  under  a  lease  for  lives  renewable  for 
ever.     At  the  time  of  the  purchase,  the  lands  were  subject  to  a 
mortgage  for  the  term  of  500  years,  to  secure  the  sum  of  1,000Z. 
Irish,  charged  thereon  by  deed  of  the  25th  of  April,  1827,  which 
mortgage  was  then  vested  in  Andrew  Spearing,  in  trust  for  the 
Bev.  John  Webb ;  and  by  indenture  of  release,  dated  the  4th  of 
February,  1832,  made  between  Thomas  Dunscombe  of  *the  first      [  *48o  ] 
part;  the  Bev.  Nicholas  G.  Dunscombe  of  the  second  part;  the 
Bev.  Nicholas  G.  Dunscombe  and  Ottiwell  Hayes  of  the  third  part ; 
Andrew  Spearing,  of  the  fourth  part ;  the  Bev.  John  Webb  of  the 
fifth  part;  and  Philip  Harding  of  the  sixth  part;   after  reciting, 
inter  alia,  the  mortgage  of  the  25th  of  April,  1827,  and  that  Philip 
Harding  had  agreed  with  Thomas  Dunscombe  and  the  Bev.  Nicholas 
C.  Dunscombe  to  purchase  all  the  estate,  right,  title,  interest,  and 
equity  of  redemption  of  Thomas  Dunscombe  and  N.  G.  Dunscombe, 
in  and  to  the  lands  of  Bahelisk  and  Bawnmore,  and  also  all  the 
estate  and  interest  of  the  several  other  parties  thereto ;    it  was 
witnessed,  that  in  consideration  of  1,076/.  Bs.  5^d.  paid  to  Thomas 
Dunscombe,  and  in  consideration  of  the  yearly  charge  or  annuity 
thereby  granted  to  the  Bev.  Nicholas  G.  Dunscombe,  and  in  con- 
sideration of  the  sum  of  9232.  Is.  6d.,  therein  expressed  to  be  paid 
to  the  Bev.  John  Webb ;  Thomas  Dunscombe,  the  Bev.  Nicholas 
C.  Dunscombe,  Ottiwell  Hayes,  Andrew  Spearing,  and  the  Bev. 
John  Webb,  each  of  them,  according  to  his  or  their  several  and 
respective  estates  and   interests    therein,   granted  and    released 
the  town  and  lands    of    Bahelisk  and    Bawnmore,    with    their 
appurtenances,  unto  Philip  Harding,  his  heirs  and  assigns ;  freed 
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Babbt       and  discharged  from  the  residue  of  the  term  of  500  years  granted 
Habdino.     ^  mortgage,  but  subject  to  an  annuity,  or  yearly  rent-charge,  of 
64Z.  68,  Id.,  charged  on  said  lands  by  deed  of  equal  date,  payable 
to  the  Bev.  Nicholas  G.  Dunscombe  and  his  heirs  for  ever. 

This  indenture  was  executed  by  all  the  parties  thereto,  except 
Andrew  Spearing  and  the  Rev.  John  Webb,  who  did  not  execute 
it,  inasmuch  as  Philip  Harding  did  not  in  fact  pay  the  amount  of 
the  mortgage-money  to  the  Bev.  John  Webb ;  but  during  his  hfe, 
he  paid  the  interest  thereon. 
[  481  ]  Shortly  after  the  death  of  the  testator  a  bill  was  filed  to  carry 

the  trusts  of  his  will  into  execution ;  and  on  the  final  hearing  of 
the  cause,  upon  report,  exceptions  and  merits,  the  following 
questions  arose,  which  were  argued  seriatim. 

1.  Whether  the  legacy  of  2,000Z.  given  to  Ellen  Harding  by  the 
will,  was  adeemed  by  the  provision  made  for  her  by  the  testator, 
upon  her  marriage  with  Thomas  Barry. 

Mr.  Pigot  and  Mr.  Deasy  for   Thomas  Barry  and  Ellen, 
his  wife: 

There  is  such  a  substantial  difference  between  the  provisions 
made  by  the  settlement  and  those  made  by  the  will,  that  the  one 
cannot  be  held  to  be  a  substitution  for  the  other ;  Piatt  v.  Piatt  (i) 
and  Durham  v.  Wharton  (2)  were  decided  upon  the  ground  that 
there  was  no  substantial  variance  between  the  provisions  made  by 
the  different  instruments.  In  Booker  v.  AUen  (3)  the  Court  seemed 
to  think  that  but  for  the  parol  evidence,  the  variance  between  the 
provisions  made  by  the  will  and  settlement  was  so  great  that  the 
latter  could  not  be  considered  as  a  substitution  for  the  former. 
Here  the  variance  is  extreme :  2,0002.  was  given  by  the  will  to  the 
legatee  absolutely ;  but  by  the  settlement  nothing  was  given  her 
but  a  reversionary  interest  in  1,000^,  contingent  on  the  event  of 
her  surviving  her  husband.  The  second  codicil  was  made  after 
the  settlement ;  it  was  a  republication  of  the  will,  and  set  up  the 
legacies  given  by  it. 

Mr.  Serjeant  Warren,  Mr.  J.  J.  Murphy,  and  Mr.  Barry, 
for  Henry  Harding,  cited  Trimmer  v.  Bayne  (4)  and  Powys  v. 
Mansfield  (6). 

(1)  30  R  E.  197  (3  Sim.  503).        (4)  6  E.  E.  173  (7  Ves.  508). 

(2)  39  E.  E.  13  (3  CI.  &  Fin.  146).     (5)  45  R  E.  277  (3  My.  &  Or.  3o9). 

(3)  34  E.  E.  91  (2  Euss.  &  My.  270). 
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The  Lobd  Chanobllos:  babbt 

lu  this  case  a  legacy  of  2,000Z.  was  bequeathed  to  Mrs.  Barry  by     Habdivo. 
the  will  of  her  father ;  and  shortly  after,  upon  her  marriage,  he       ^  ^^^  ^ 
settled  2,000L  upon  her  husband  and  herself,  and  the  issue  of  the 
marriage.    It  is  argued  that  the  variance  between  the  provisions  of 
the  will  and  those  of  the  settlement,  as  to  these  two  sums  of  2,0002., 
is  such  as  to  render  it  impossible  to  hold  that  the  portion  is  a 
satisfaction  of  the  legacy.     I  do  not  see  how  that  argument  can  be 
used  in  a  case  like  the  present,  where  a  parent,  having  made  a  will 
bequeathing  a  certain  sum  to  his  child,  takes  upon  himself  to  make 
a  settlement  of  a  like  sum  on  her  upon  her  marriage.    Where  a 
testator  has  taken  upon  himself  to  make  a  settlement  by  his  will  of 
the  portion  he  intends  for  his  daughter,  as  was  the  case  in  Booker 
V.  AUeUy  and  then  upon  her  marriage  gives  her  a  different  sum,  and 
settles  it  in  a  different  manner,  a  question  may  arise  whether  the 
portion  given  on  the  marriage  is  an  ademption  of  that  given  by  the 
will.    That  is  not  the  case  here.    In  the  settlement  it  is  recited 
generally,  that  Philip  Harding  had  agreed  to  give  his  daughter  a 
portion  of  2,O0OZ. ;  and  the  case  may  be  considered  like  the  common 
one  of  a  power  to  appoint  to  a  child  absolutely ;  there  if  the  father, 
upon  the  marriage  of  the  child,  settle  the  money  upon  her  and  her 
children,  that  is  considered,  first,  as  an  appointment  to  the  child, 
and  then  as  a  settlement  of  it  by  the  child.     Unless,  therefore, 
some  authority  to  the  contrary  be  produced,  I  shall  hold  that  where 
a  father  makes  an  absolute  gift  by  his  will  to  his  child,  and  after- 
wards, upon  the  marriage  of  that  child,  settles  a  like  sum  upon 
the  husband  and  wife  and  their  children,   the  provision  by  the 
settlement  is  an  ademption  of  the  legacy. 

2.  Whether  certain  I.O.U.'s  mentioned  in  the  report,  and  which  [  483  ] 
were  passed  to  the  testator  for  meal  and  oats  sold  by  him,  formed 
part  of  his  general  personal  estate,  or  were  part  of  the  money  and 
securities  for  money  which. were  specifically  bequeathed  by  the  second 
codicil.  The  Master  had  reported  that  they  formed  part  of  the 
general  personal  estate. 

Mr.  Pigot  and  Mr.  Dea^y  for  the  plaintiffs. 

Thb  Lobd  Ghangblloe: 

It  is  not  easy  to  say  what  the  testator's  intention  was ;  I  can 
only  give  the  legal  construction  to  technical  words.  ''  Money  and 
securities  for  money,*'  is  the  phrase  I  have  to  construe.    A  bill  of 
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Barbt  exchange  or  promissory  note  is  a  security  for  money,  in  a  legal  and 
habxIino.  pi^oper  sense  of  the  words  ;  but  were  I  to  hold  that  an  1. 0.  U.  is  a 
security  for  money,  it  would  involve  the  subject  in  much  difficulty. 
Suppose  the  testator  wrote  to  his  debtor  for  a  sum  of  money  due  to 
him,  and  the  debtor  in  reply  admitted  the  debt,  would  that  be  a 
security  for  money  ?  Or  if  the  testator  had  written  to  one  of  his 
debtors,  "  send  me  a  security,  or  I  will  proceed  against  you,"  would 
he  have  been  satisfied  with  an  1. 0.  U.  in  return  ?  There  is  a  sound 
distinction  between  an  I.  0.  U.,  which  is  an  acknowledgment  of 
a  debt,  and  an  instrument  given  to  secure  the  repayment  of  a 
sum  of  money.  I  am  of  opinion  that  the  report  is  correct,  and  that 
the  exception  must  be  overruled. 

8.  Whether  the  residuary  personal  estate  of  the  testator  was  the 
primary  fund  for  the  payment  of  the  mortgage  on  the  lands  of 
Bahelisk  and  Bawnmore,  and  the  interest  thereon ;  or  whether  the 
[  «484  ]  mortgaged  lands  were  exclusively  liable  ^thereto.  The  Master  had 
reported  that  the  mortgage  debt  ought  to  be  borne  by  the  land,  and 
not  by  the  personal  estate  of  the  testator ;  to  which  Henry  Harding 
excepted. 

Mr.  Serjeant  Warren,  Mr.  J.  J.  Murphy,  and  Mr.  BajTy,  for 
Henry  Harding.    *     ♦    * 

Mr.    Pigot   and    Mr.    Deasy    in    support    of    the    Master's 
report.    ♦    *    ♦ 

|-  4g5  j       Thb  Lord  Ghanoellob  : 

The  rule  is  so  well  settled,  that  there  ought  not  to  be  any 
difficulty  in  applying  it  to  any  case.  In  all  my  time,  the  case  of 
Tweddell  v.  Tweddell  (i)  has  been  considered  as  a  binding  authority. 
It  decides  that  if  a  man  purchase  an  estate,  which  is  subject  to  a 
mortgage,  and  gets  only  a  conveyance  of  the  equity  of  redemption, 
though  he  covenants  with  the  vendor  to  pay  the  mortgage-money 
and  indemnify  him  against  the  mortgage,  that  does  not  make  the 
purchaser's  estate  the  proper  fund  for  the  payment  of  the  mortgage ; 
but  only  amounts  to  an  obligation,  as  between  him  and  the  person 
selling  to  him  (which  would  have  been  implied  by  a  court  of  equity), 
to  indemnify  the  latter.  It  does  not  constitute  a  debt  as  between 
him  and  the  mortgagee.  The  mortgage  in  Tweddell  v.  Tweddell, 
recited  articles  of  agreement  previously  entered  into  between  the 
mortgagor  and  the  purchaser,  for  the  absolute  purchase  of  the 
(1)  2  Br.  CO.  101,  152. 
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inheritance  at  a  fixed  sum ;  part  of  which  was  to  be  paid  to  the       Barbt 
mortgagee,  and  part  to  the  vendor ;  which  created  an  additional     hasding. 
difficulty  in  that  case ;  and  Parsons  v.  Freeman  tamed  upon  the 
very  point,  not  upon  the  deed,  as  was  argued  at  the  Bar,  but  upon 
the  previous  contracts  ;  for  by  them,  the  purchaser  contracted  with 
the  vendor  and  the  mortgagee  to  buy  the  estate  for  90Z.,  of  which 
4Z.  was  to  be  paid  to  the  ^vendor  for  the  equity  of  redemption,  and      [  *^^^  ] 
862.  to  the  mortgagee ;  and  then  the  deed  was  executed  by  the 
mortgagor  alone,  and  not  by  the  mortgagee.     Lord  Habdwioeb,  in 
that  case,  made  this  observation,  in  reference  to  the  authorities 
cited  to  him :  "  Those  are  cases  where  the  owner  of  the  estate,  as 
well  as  the  estate,  is  liable ;  but  if  the  ancestor  had  done  no  act  to 
charge  himself  personally,  the  heir-at-law  must  take  the  estate  cum 
onere;  so,  if  one  purchase  the  equity  of  redemption,  with  usual 
covenants  to  pay  off  the  mortgage,  I  know  of  no  determination 
upon  such  a  case,  but  am  inclined  to  think  the  heir  could  not  come 
to  have  the  estate  exonerated  :  "  which  very  point  is  established  by 
TweddeU  v.  TweddeU;  *'  That  is  not  the  present  case  ;   which  is  an 
agreement  with  the  vendor  for  the  purchase  of  an  estate,  for  a 
gross  sum  of  90Z.,  to  be  paid,  862.  of  it  to  the  mortgagee,  and  4i.  to 
the  mortgagor.'*     That  case,  therefore,  proceeded  on  the  existence 
of  an  independent  contract  to  buy  the  estate,  the  purchase-money 
to  be  paid  in  a  particular  manner;  and  that  contract  was  not 
considered  to  be  altered  by  the  subsequent  partial  conveyance. 
That  is  the  sense  in  which,  in  the  text-book  which  has  been  referred 
to,  the  words  ''  a  part  of  the  consideration-money  for  the  estate  " 
is  used :  in  any  other  view  they  are  insensible.    The  meaning  of 
the  passage  is  that  where  the  original  contract  is  to  pay  the  whole 
money,  and  that  whole  sum  is  to  constitute  the  debt  of  the  pur- 
chaser, the  mortgage-money  becomes  the  proper  debt  of  the  party, 
as  being  a  portion  of  the  purchase-money;  as  in  the  case  of  Parsons 
V.  Freeman.    If  the  money  is  allowed  to  remain  unpaid,  and  the 
purchaser  assumes  the  debt,  not  merely  by  way  of  indemnity,  he 
may  constitute  it  his  own  proper  debt ;  as  by  obtaining  an  extension 
of  time  for  redemption,  or  by  other  arrangements  showing  an 
intention  to  assume  the  debt  as  his  *proper  debt,  not  merely  as       ^  *^^^  ^ 
between  him  and  the  seller,  but  as  between  him  and  the  mortgagee. 
Lord  Hardwiokb,  as  I  have  mentioned^  anticipated  the  decision  in 
TweddeU  v.  TweddeU^   for  he  puts  his  decision  in  Parsons  v. 
Freeman  (i),  entirely  upon  the  ground  of  the  previous  contract* 

(1)  Ambler,  lid; 
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Babbt       How  far  that  ground  has  been  broken  in  upon  by  subsequent  cases, 
HABDnco.     I  shall  not  now  consider. 

This  case  is  very  singular  in  its  circumstances ;  for  there  can  be 

no  doubt  that  it  was  intended  not  to  leave  the  mortgage  on  foot,  but 

that  it  should  be  paid  off:  and  if  that  intention  had  been  carried 

into  effect,  the  present  question  could  not  have  arisen,  as  the  debt 

would  have  been  extinguished.     But  the  purchaser,  instead  of 

acquiring  the  estate  discharged  of  the  mortgage,  has  obtained  it 

subject  to  the  mortgage ;  and  I  am  asked  to  construe  this  deed,  as 

if  it  had  effected  what  the  parties  intended.    Here  I  have  no 

previous  contract  to  execute ;  nothing  fixing  the  whole  amount  of 

the  purchase-money  as  a  debt  between  the  two  parties :   but  I  have 

a  contract  for  the  purchase  of  the  equity  of  redemption,  and  also  a 

contract  for  the  purchase  of  the  estate  of  the  other  parties,  the 

mortgagees :  that  latter  is,  however,  a  separate  matter,  independent 

of  the  former  contract :  and  the  result  of  the  transaction  was,  that 

the  purchase  of  the  equity  of  redemption  was  carried  into  execution ; 

but  the  proposed  purchase,  or  redemption  of  the  mortgage,  was  not. 

There  cannot  be  a  contract,  unless  there  are  two  parties ;  yet  I  am 

asked  to  consider  this  as  a  contract.      It  cannot  be  a  contract 

between  the  mortgagee  and  the  purchaser ;  for  the  mortgagee  never 

executed  the  deed :  then  was  there  a  contract  between  the  seller 

and  the  purchaser  to  make  the  mortgage-money  the  proper  debt 

of  the  latter  ?     No ;   the  contract  between  them  was  of  a  wholly 

[M88]      different  nature;   it  *was  not  that  the  mortgage-money  should 

remain  outstanding,  but  that  it  should  immediately  be  paid  off  and 

extinguished.    That  part  of  the  agreement  was  not  carried  into 

execution.    How,  then,  can  I  enforce  a  contract  which  never  existed 

between  the  parties  ?    This  was  not  a  thing  resting  in  fieriy  bat 

intended  to  be  immediately  executed.    It  appears  to  me  that  what 

the  parties  originally  intended  was  a  release  of  the  estate  from  the 

mortgage-money ;  but  the  contract  was  only  partially  performed, 

viz.,  as  between  the  seller  and  the  buyer ;  and  I  have  no  reason  to 

suppose  that  the  parties  may  not  have  changed  their  intention  in 

other  respects.    Then  consider  how  much  weaker  a  case  this  is 

than  TweddeU  v.  Tweddell ;  for  here  there  is  no  trace  of  a  previous 

independent  contract  for  the  sale  of  the  estate,  for  a  gross  sum  oat 

of  which  the  mortgage-money  was  to  be  paid.     In  Tweddell  v. 

TweddeU,  the  contract  was  for  the  purchase  of  the  whole  estate,  not 

merely  of  the  equity  of  redemption ;  and  there  was  a  covenant  by 

the  purchaser  to  pay  the  mortgage-money  and  indemnify  the  seller. 
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Here  there  is  no  covenant  to  pay  the  mortgage-money ;  but  there  was       Babbt 
an  intention  to  pay  off  the  mortgage,  which  never  was  carried  into     habding. 
execution.     The  case  amounts  to  this :   a  party  buys  an  estate  in 
mortgage ;  and  the  mortgagee  not  desiring  to  be  paid  off,  or  the 
seller  not  choosing  to  insist  on  his  being  paid  off,  one  part  of  the 
contract  is  executed,  and  the  other  part  is  abandoned. 

I  have  the  satisfaction  of  knowing  that,  in  overruling  this  excep- 
tion, I  am  effectuating  the  intention  of  the  parties ;  for  I  am  clear 
that  the  testator  did  not  intend  this  debt  to  be  thrown  upon  his 

personal  estate.  ^         . 

Exception  overruled. 

Another  question  arose  under  these  circumstances.  At  the  death  [  ^^  1 
of  the  testator,  he  was  indebted  to  the  head  landlords  of  the 
several  lands  held  by  him,  in  one  half-year's  head-rent ;  also,  he 
owed  one  half-year's  interest  on  the  mortgage  on  Bahelisk,  and 
several  other  sums  of  money  for  work  done  on  the  lands ;  all  of 
which,  amounting  in  the  whole  to  the  sum  of  542/.,  John  Harding, 
the  executor,  had  paid  out  of  the  personal  estate  of  the  testator ; 
and  the  Master  reported  that  Henry  Harding  was  liable  to  repay 
the  same  to  the  personal  estate  of  the  testator :  to  which  finding 
Henry  Harding  excepted  ;  for  that  the  Master  should  have  reported 
that  the  head-rents,  and  the  other  charges  affecting  the  real  estate 
and  chattels  real  of  the  testator,  were  specialty  debts  due  by  him, 
and  as  such  were  properly  payable  out  of  the  personal  estate  of  the 
testator,  and  ought  not  to  be  charged  on  the  real  estate,  or  chattels 
real  of  the  testator. 

Mr.  Serjeant  Warren,  Mr.  J.  J.  Murphy,  and  Mr.  Barry,  for 
Henry  Harding. 

Mr.  Pigot  and  Mr.  Deasy,  for  the  plaintiffs : 

By  the  second  codicil,  the  testator  specifically  bequeathed  the 
arrears  of  rent,  due  at  his  decease,  to  Henry  Harding.  Those  rents 
are  the  proper  fund  for  the  payment  of  the  head-rents ;  and  there  is 
no  intention  apparent  on  the  will,  to  exempt  that  fund,  and  to  make 
the  general  personal  estate  liable  for  the  arrears  of  rent  due  by  him. 

Mr.  J.  J.  Murphy,  in  reply. 

Thb  Lobb  Chanobllob  :  [  490  ] 

It  cannot  be  said  that  the  testator  had  any  intention  with  respect 
to  this  matter ;    for,  by  his  will,  he  has  not  made  any  provision 

21—2 
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Barry  for  the  payment  of  his  debts :  therefore,  I  shall  not  consider  the 
Habdiku.  question  of  intention,  but  the  legal  questions  only — whether  the 
head-rents,  due  by  the  testator  at  his  decease,  in  respect  of  the 
property  devised  by  his  will  to  Henry  Harding,  are  a  charge  on  that 
property,  and  properly  payable  thereout ;  and,  if  not,  whether  the 
rule  of  law  is  in  any  way  altered  by  the  bequest  to  Henry  Harding, 
of  the  arrears  of  rents  due  by  the  under-tenants  of  the  estates.  I 
am  not  aware  that  there  is  any  distinction,  in  this  respect,  between 
debts  due  by  a  testator,  though  charged  upon  his  lands ;  and  those 
which  are  not  so  charged,  but  are  payable  out  of  his  general 
personal  estate  only.  The  arrears  of  head-rent  constitute  a  debt 
due  by  the  testator  at  his  decease ;  and  therefore  fall  within  the 
general  rule  applicable  to  the  administration  of  assets.  It  has 
been  held,  that  where  property  was  given  to  a  man,  in  respect  of 
which  future  payments  were  to  be  made,  the  devisee  did  not  take  it 
cuni.  atiere ;  but  the  future  payments  were  to  be  made  out  of  the 
general  personal  estate  of  the  testator  (i).  That  doctrine  may, 
perhaps,  have  been  carried  too  far ;  but  it  shows  to  what  an  extent 
the  law  upon  this  subject  has  gone.  I  never  before  heard  it 
contended  that  the  devisee  of  a  leasehold  interest  took  the  estate 
subject  to  all  the  arrears  of  head-rent,  which  might  be  due  in 
respect  of  it,  at  the  decease  of  the  testator. 
If,  then,  in  the  ordinary  case  of  a  devise  of  a  leasehold  interest, 
[  *49i  ]  in  respect  of  which  there  happens  to  be  an  arrear  *of  head-rent 
due  at  the  decease  of  the  testator,  the  devisee  does  not  take  it  atm 
onere;  is  the  case  altered  by  a  bequest  of  the  arrears  of  rent  to  the 
devisee,  due  at  the  death  of  the  testator  by  the  under-tenants  of  the 
same  lands.  In  my  opinion  it  is  not :  I  must  therefore  allow  this 
exception. 

Upon  further  directions,  the  question  was,  whether  the  specific 
legacy  of  the  monies  and  securities  for  money,  was  to  be  applied  in 
payment  of  the  general  legacies,  in  priority  to  real  estates  devised ; 
or  whether  the  specific  legacy  and  real  estates  devised  were  to  be 
applied,  rateably,  in  payment  of  the  general  legacies. 

Mr,  Pigot  and  Mr.  Deasy  for  the  plaintiffs.     ♦     *     » 

[  492  ]  Mr.  Serjeant  Warren,  Mr.  J.  J.  Murphy,  and  Mr.  Barry  for 

Henry  Harding : 
By  the  will,  the  testator  gave  all  his  property,  both  real  and 
(1)   Vide  Blouni  v.  Bipkins,  40  E.  B.  74  (7  Sim.  51). 
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personal,  to  trustees,  in  trust  to  pay  the  legacies  :  the  effect  of  that  Barbt 
is,  that  the  personal  estate  is  first  to  be  applied  in  payment  of  the  ha^imo. 
legacies:  Spong  v.  Spong(i).  Then  by  his  codicil,  the  testator 
made  a  specific  bequest  of  part  of  his  personal  property ;  but  it  is 
to  be  subject  to  the  bequests  already  made  by  his  will,  that  is,  to 
the  payment  of  the  general  legacies,  as  directed  by  the  will.  Irvin 
V.  Ironmonger  (2),  which  may  be  relied  on  by  the  specific  legatees, 
is  a  peculiar  case,  in  which  an  apportionment  of  the  debts  upon  the 
several  devised  estates  was  necessary,  because  of  the  gift  over  to 
different  devisees.    Here  that  necessity  does  not  exist. 

Mr.  Deasy,  in  reply : 

In  Boherts  v.  Walker  (3)  the  testator  devised  and  bequeathed  to 
trustees,  freehold,  copyhold  and  leasehold  lands,  and  personal 
chattels,  upon  trust  to  convert  them  into  money,  and  thereout  to 
pay  debts  and  legacies;  and  upon  the  question  being  raised  whether 
the  debts  and  legacies  were  to  be  satisfied  out  of  the  personalty 
in  exoneration  of  the  real  estate,  or  whether  they  were  to  be 
borne  by  the  real  and  personal  estates  proportionably,  Sir  John 
Leach,  M.  B.,  held  that  they  were  to  be  borne  by  the  two  estates 
proportionably ;  saying,  ''It  is  a  question  of  intention.  When  a 
testator  creates  from  real  and  personal  estate  a  mixed  and  general 
fund,  and  directs  the  whole  of  that  fund  to  be  applied  for  certain 
stated  purposes,  he  does,  in  effect,  direct  that  the  real  and  personal 
estates,  which  have  been  converted  into  *that  fund,  shall  answer  the  [  *49S  ] 
stated  purposes,  and  every  of  them,  pro  rata,  according  to  their 
respective  values." 

The  Lobd  Chancellor:  June\%, 

I  mentioned  yesterday,  in  delivering  judgment  in  the  case  of 
Young  v.  Hassard,  that  there  were  some  points  in  this  case  which 
had  been  much  argued ;  and  that,  although  I  had  some  difficulty 
as  to  the  facts,  I  had  none  as  to  the  law.  After  making  up  my 
mind  upon  the  law,  I  found,  on  looking  into  the  facts,  that  I 
should  have  to  decide  the  case  without  much  reference  to  the  legal 
question. 

By  his  will,  the  testator  gave  all  his  lands,  and  all  his  property, 
real  and  personal,  to  two  trustees,  their  heirs,  &c.,  to  the  uses  after 
mentioned.     He  then  gave  to  Mrs.  Margaret  Swiney  an  annuity  of 

(1)  32  B.  B.  16  (3Bligh,  N.  S.  84).     (3)  32  E.  B.  318  (1  Buss.  &   My. 

(2)  34  B.  B.  156  (2  Buss.  &  My.   752). 
530). 


826  1844.    CH.  (IE.)     1  JO.  &  LAT.  493—494.  [b.r. 

barrt  601.,  to  be  issaing  out  of  two  denominations  of  land,  for  her  life : 
Harding.  ^^  ^^^^  ^  ^^^  ^^^^  instance,  he  gave  this  annuity,  charged  upon 
two  denominations  of  land  which  he  had  not  before  specified,  but 
which  passed  by  the  general  devise  to  .the  trustees.  The  will  then 
proceeds  thus :  "  And  on  trust  to  pay,  when  they  shall  become  of 
age,  or  before  it,  should  my  executors  think  fit,  unto  my  children, 
that  is  to  say,  to  Ellen  Harding,  the  sum  of  2,0002.,  to  Edward 
Harding,  1,000{.,  to  Anne  Harding,  1,0002.,  to  Francis  Harding, 
1,0002.  and  to  William  Harding,  1,0002.-: "  but  the  whole  of  that  is 
introduced  by  the  general  direction  to  pay  the  children  when  they 
come  of  age ;  and  the  executors  are  the  same  persons  who  were 
before  nominated  trustees.  Then  comes  the  trust  to  pay  J.  Harding 
[  ^^^^  ]  an  annuity  out  of  two  denominations  *of  lands,  one  of  which  had 
not  been  named  in  the  first  part  of  the  will.  The  next  trust  is  as 
to  all  his  lands,  to  the  use  of  Henry  Harding,  and  his  heirs :  and 
he  appoints  Ellen  Harding  his  residuary  legatee.  I  am  of  opinion 
that  the  true  construction  of  the  will  is  this  :  that  having  given  all 
his  real  and  personal  property  to  trustees  on  trusts  to  be  declared  ; 
and  then  an  annuity  of  502.  out  of  two  denominations  of  lands ; 
followed  by  a  general  direction,  without  saying  out  of  what,  to  pay 
to  his  children  their  legacies,  at  their  age  of  twenty-one,  or  sooner, 
if  his  executors  should  think  fit ;  and  then  having  given  another 
annuity  to  another  person  out  of  one  of  the  same  two  denomina- 
tions of  land,  and  out  of  another;  and  finally  having  given  all  his 
lands  to  Henry  Harding,  without  in  any  manner  referring  to  the 
previous  annuities,  and  making  his  daughter  Ellen  his  residuary 
legatee ;  the  legacies  to  his  children  are  to  come  out  of  the  residuary 
personal  estate ;  and  that  what  is  given  to  Ellen  is  the  residue  after 
payment  of  those  legacies.  For  the  estates  are  given  generally  to 
his  son,  without  reference  to  the  annuities ;  and  they  are  charged 
on  particular  denominations  of  lands,  but  not  on  the  personal 
estate:  but  it  is  clear,  he  meant  to  give  something  out  of  the 
personal  estate ;  and  I  see  nothing  given  out  of  it,  except  those 
legacies :  and  they  cannot  be  considered  a  common  and  equal 
charge  upon  the  real  and  personal  estate;  for  where  gifts  are  given 
out  of  the  lands,  he  has  expressly  said  so. 

By  the  first  codicil,  the  testator  selects  certain  parts  of  the 
personal  estate,  and  gives  them  specifically  to  his  son  Henry. 
That  being  a  specific  gift,  without  obligation  of  any  sort,  I  think 
it  clear,  on  the  authorities,  that  it  is  not  liable  to  the  legacies  given 
by  the  will.    Then,  in  the  last  codicil,  he  declares  that  all  his 
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lands,  houses,  J^c,  shall  revert  *to  his  son,  Henry  Harding ;  and       Barbt 
be  leaves  all  his  money  and  securities  for  money,  share  and  share     hakdino. 
alike,  to  Ellen  Barry,  Anne  Harding,  and  Francis  Harding :  and      [  •496  ] 
he  leaves  to  William  Harding  the  lands  of  Toomlane,  then  agreed 
on  for  purchase ;  and  declares  that  those  bequests  are  subject  to  a 
bequest  already  made  in  his  will :  and  desires  that  all  rents  then 
due  on  his  property  in  those  respective  lands,  shall  belong  to 
Henry  Harding. 

Now,  it  is  to  be  observed,  that  in  the  first  part  of  this  codicil,  he 
makes  no  bequest  at  all ;  and  when  he  says,  ''  And  I  leave  all  my 
monies,  and  securities  for  money,  share  and  share  alike,  to  Ellen 
Barry,  Anne  Harding,  and  Francis  Harding ;  these  bequests  are 
subject  to  a  bequest  already  made  in  my  will,"  it  is  clear,  that  the 
bequests  he  means,  are  the  bequests  to  his  son  and  daughters  of 
the  money  and  securities  for  money;  for  those  are  the  only  bequests 
mentioned.  I  am  obliged,  then,  to  spell  out  his  intention.  What, 
then,  is  the  meaning  of  the  phrase,  "  subject  to  a  bequest  already 
made  in  my  will?" 

I  consider  that  without  an  express  intention,  specific  legacies 
cannot  be  charged  with  pecuniary  legacies.  When  I  turn  to  the 
will,  I  find  but  one  bequest ;  for,  though  there  are  several  gifts  to 
his  children,  they  are  all  subject  to  one  general  bequest,  viz.,  *'  on 
trust  to  pay  my  children."  All  the  gifts  to  them  are  preceded  by 
that  one  direction ;  and  that,  I  think,  is  what  he  means,  by  the 
bequest  in  his  will.  The  monies  and  securities  for  money,  given 
by  the  codicil,  constituted  the  bulk  of  his  property ;  and  though 
he  had  given  to  those  children,  with  others,  pecuniary  legacies  by 
his  will,  and  created  inequalities  in  that  respect  among  them,  there 
is  nothing  extraordinary  that,  subject  to  those  ^legacies,  he  should  [  *496  ] 
give  the  bulk  of  his  property  equally  between  them.  My  opinion, 
therefore,  is,  that  the  specific  legacy  given  by  the  last  codicil,  is 
charged  with  the  legacies  given  by  the  will ;  but,  of  course,  only 
after  the  application  of  the  residuary  personal  estate,  which  is  the 
primary  fund.  According  to  the  view  I  take  of  this  will,  these 
monies  and  securities  for  money  did  form  part  of  his  residuary 
personal  estate ;  and  the  whole  of  that  residue  clearly  was  charged 
with  the  pecuniary  legacies  in  question.  Therefore,  when  he  gives 
it  specifically,  it  is  no  more  than  saying,  *'  though  I  constitute  you 
a  specific  legatee  of  this  portion  of  the  residue,  you  must  take  it  as 
any  other  residuary  legatee,  subject  to  the  payment  of  the  general 


828  1844.    CH.  (IR.)     1  JO.  &  LAT,  496—497-  [r-b, 

Barry  I  yesterday  adverted  to  the  subject  of  specific  legacies  being 

Harding,  subject  to  the  payment  of  pecuniary  legacies.  It  is  certainly 
against  the  rule  of  the  Court  that  they  should  be  so  ;  and  Spang  v. 
Spong  shows  that  the  Court  will  not,  without  necessity,  fasten 
pecuniary  on  specific  legacies.  The  case  of  Joy  v.  Campbell  is 
calculated  to  mislead  ;  though  the  reports  in  which  it  is  found  are 
so  very  accurate.  It  is  observed  upon,  in  Spong  v.  Spong.  The 
error  appears  to  me  to  arise  from  a  very  simple  mistake  in  one 
word  in  the  judgment.  The  marginal  note  to  the  case  is  this  (i) : 
''  A  specific  legacy  cannot,  in  a  subsequent  part  of  the  will,  be 
charged  with  the  payment  of  debts  or  legacies."  That,  of  course, 
is  wrong ;  but  it  arose  from  those  words  of  Lord  Bbdbsdalb  :  "  On 
the  other  part  of  the  case  :  the  funds  for  paying  these  demands  are 
only  the  property  passing  under  the  residuary  bequest,  after  the 
[  ^^^^  ]  specific  bequest  to  *Thomas  Brown.  It  is  attempted,  in  the  subse- 
quent part  of  the  will,  to  charge  this  ;  but  that  is  against  principle. 
It  is  a  legacy  as  much  as  any  other ;  and  it  cannot  be  considered 
that  the  testator  meant  to  give  that  specifically,  and  yet  to  subject 
it,  in  some  manner,  as  if  it  formed  part  of  the  residue."  Clearly, 
what  Lord  Bedbsdale  said  was  this :  ''It  is  attempted,  from  the 
subsequent  part  of  the  will,  to  say  that  this  is  charged.**  That  is 
the  mistake.  As  corrected,  the  case  is  quite  right.  There  is  some 
obscurity  in  the  report  of  that  case,  from  accidental  omissions  :  in 
page  880,  the  report  leaves  out  the  really  important  part  of  the 
case ;  for  the  first  gift  of  the  residue  was  subject  to  the  payment 
of  ''  the  legacies,  annuities,  devises,  and  bequests  aforesaid,  and  my 
debts  and  funeral  expenses  ;  '*  upon  which  words  Lord  Rbdesdalb 
relied.  Spong  v.  Spong  is  likewise  inaccurately  reported  in  3  Bli., 
page  95.  The  reporter  has  left  out  the  gift  of  the  residue  of  the 
real  and  personal  estate  to  Thomas  Spong,  upon  which  that  case 
very  much  turned. 

But  upon  considering  these  authorities,  I  think  it  clear  there  is 
no  such  rule  as  that  in  no  case  can  a  specific  legacy  be  charged  with 
a  pecuniary  legacy ;  but  I  agree  that  specific  legacies  are  not  to  be 
so  charged,  except  where  a  clear  and  distinct  intention  appears.  I 
am  not  breaking  in  on  any  case ;  for  I  am  going  upon  the  words  of 
the  will  and  codicil,  which  show  that  this  specific  legacy  was 
originally,  by  the  will,  charged  with  the  pecuniary  legacies ;  and 
was,  by  the  codicil,  intended  to  remain  so  charged.  I,  therefore, 
declare  that  the  pecuniary  legacies  are  payable,  in  the  first 
(1)  9E.B.39(lSch.&Lef.328,339).    See  the  note  on  this  case  in  32  B.R  21. 
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instance,  out  of  the  residuary  personal  estate ;  and  that  the  next       Babry 
fond  for  payment  of  them,  is  the  money  and  securities  for  money,     hardino. 
given  to  the  testator's  three  children.    The  costs  of  all  parties  to 
come  out  of  the  funds. 


The  INCOEPORATED  SOCIETY  v.  PEICE.  i844. 

(IJo.  &  Lat.  498—501 ;  S.  0.  7  Ir.  Eq.  R.  260.)  Jun^2. 

Grantor,  reciting  that  a  school  was  intended  to  be  erected  in  the  neigh-   Si  J  Edward 
boTirhood  of  C.  for  the  education  of  poor  children,  granted  to  the  Incor-       Sdodrn, 
porated  Society  a  rent-charge  of  30/. ,  to  be  applied  for  the  maintenance  and        j.   '  * , 
support  of  the  said  school  *'  in  such  manner  as  in  such-like  schools  they        '*        -' 
should  direct.*'    In  consequence  of  the  want  of  funds,  the  Society  dis- 
continued the  school  at  C. :  Held,  that  the  general  object  of  the  grantor 
was  charity,  and  that  the  rent  did  not  cease  upon  the  school  being  dis- 
continued ;  and  it  was  referred  to  the  Master  to  settle  a  scheme. 

Bt  indenture  of  the  24th  of  November,  1745,  between  Bichard 
Price,  of  Ardmayle,  in  the  county  of  Tipperary,  of  the  one  part, 
and  the  Incorporated  Society  in  Dublin  for  promoting  English 
Protestant  schools  in  Ireland  of  the  other  part ;  after  reciting  that 
by  the  charitable  contributions  of  several  persons,  a  school  was 
intended  to  be  erected  near  the  city  of  Cashel  for  the  maintenance 
and  education  of  a  certain  number  of  poor  children ;  Richard  Price, 
in  consideration  of  promoting  and  encouraging  so  pious  and  worthy 
a  design,  and  for  a  nominal  consideration  of  five  shillings,  granted 
to  the  Incorporated  Society  for  ever  a  yearly  rent  of  80/.,  to  be 
issuing  out  of  the  lands  of  Shipstown  and  other  lands ;  upon  trust 
that  the  rent-charge  be  applied  by  the  Society  ''for  the  maintenance 
and  support  of  the  said  school,  in  such  manner  as  in  such-like 
schools  they  shall  direct  and  appoint :  "  with  a  clause  of  distress  in 
case  of  non-payment  of  the  rent. 

The  lands  upon  which  this  rent  was  charged,  and  which  were  in 
the  neighbourhood  of  Cashel,  became  vested  in  the  defendant. 

The  rent-charge  was  regularly  paid  up  to  the  year  1829 ;  but 
since  that  time  no  payment  was  made  on  account  of  it. 

In  consequence  of  a  Parliamentary  grant,  theretofore  usually 
given  to  the  Society,  having  been  withdrawn  from  it,  they  were 
obliged  to  discontinue  many  of  their  schools :  *and,  amongst  I  *499  ] 
others,  the  school  at  Cashel,  in  aid  of  which  this  rent  had  been 
granted,  was  discontinued  in  September,  1829 ;  the  funds  peculiarly 
applicable  to  the  school  being  wholly  inadequate  to  its  support. 

The  school-house  was  erected  on  a  plot  of  ground,  the  lease  of 
which  would  expire  on  the  24th  of  March,  1845.    After  the  school 
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Thk  Inoob-  was  given  up,  the  Society  permitted  the  schoolmaster  to  live  in  the 
house,  in  lien  of  giving  him  a  retiring  salary ;  and  on  his  death  in 
1840  they  sold  the  residue  of  the  term,  and  applied  the  purchase- 
money  for  the  benefit  of  the  family  of  the  schoolmaster,  who  were 
in  reduced  circumstances. 

It  appeared  that  one  of  the  Society's  schools  was  still  kept  up  in 
the  neighbourhood  of  Gashel;  and  that  the  Society  had  applied  lOZ. 
a  year  of  the  rent  in  aid  of  that  school. 

The  bill  was  filed  to  raise  the  arrears  of  the  rent ;  and  by  it  the 
Society  submitted  to  apply  the  rent-charge  in  aid  of  schools  in  the 
neighbourhood  of  the  lands  charged. 

Mr.  Serjeant  Warren,  Mr.  Brooke,  and  Mr.  Otway,  for  the 
plaintiffs,  cited  The  Incorporated  Society  v.  Ro$e  (i). 

The  Solicitor-General  and  Mr.  Clements,  for  the  defendant, 
insisted  that  the  consideration  for  the  grant  was,  the  maintenance 
of  a  school  at  Cashel :  and  that  the  plaintiffs  having  allowed  the 
school  to  fail,  the  rent  ceased. 


[  600  ]       The  Lobd  Ghancbllob  : 

In  this  case,  there  is  no  doubt  that  the  original  grant  was  made 
in  consideration  of  the  school,  which  it  was  then  intended  should 
be  built  and  maintained  in  that  place.  It  now  appears  that,  in 
consequence  of  the  funds  of  the  Society  becoming  insufficient  for 
the  maintenance  of  all  their  schools,  they  have  thought  fit  to 
discontinue  this  particular  school,  with  others.  No  doubt,  it  is 
vexatious  that  the  parties  whose  lands  are  charged  with  this  rent 
should  still  be  obliged  to  pay  it ;  though  the  school,  which  was  the 
consideration  for  the  grant,  and  which  was  for  the  benefit  of  the 
tenantry  of  the  grantor,  has  been  discontinued ;  but  there  is  no 
pretence  for  saying  that  on  that  account  the  charge  is  at  an  end : 
for  though  the  consideration  was  the  maintenance  and  support  of 
this  particular  school,  the  general  object  of  the  grantor  was  charity. 
I  feel  no  difficulty,  therefore,  in  giving  the  relief  asked;  for  the 
Society  submit  to  expend  the  amount  of  the  grant  in  the  support 
of  a  school  in  the  neighbourhood,  as  the  Court  shall  direct.  If  the 
defendant  think  that  he  is  entitled  to  be  relieved  from  the  payment 
of  the  rent-charge  on  the  ground  he  has  put  forward,  he  should  file 
a  cross-bill  for  the  purpose;  for  there  is  no  pretence  for  saying  that 

(1)  3  Ir.  Eq.  £.  267. 
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it  has  ceased  by  reason  of  the  school  having  been  discontinaed.    the  Inoob- 
Suppose  the  school-house  had  been  burned  down  by  accident,  could 
it  be  contended  that  the  rent-charge  ceased  until  the  house  was 
rebuilt  ? 

There  must  be  a  decree  for  the  payment  of  this  rent-charge, 
together  with  the  arrears  for  six  years  prior  to  the  institution  of 
the  suit ;  but  the  costs  of  both  parties  must  come  out  of  the  funds. 
I  shall,  in  consequence  of  the  submission  in  the  bill,  refer  it  to  the 
Master  to  approve  of  a  ^scheme  for  the  application  of  this  money ; 
and  shall  direct  him,  in  considering  this  matter,  to  inquire 
what  sums  the  Society  has  applied  according  to  the  intention 
of  the  grantor ;  and  to  give  them  credit  for  the  sum  of  lOZ.  per 
annum,  which  has  been  expended  by  them  on  the  school  in  the 
neighbourhood. 

I  cannot  keep  up  a  school  if  the  funds  applicable  thereto  are  not 
sufficient  for  the  purpose ;  but  I  can  apply  the  80Z.  per  annum  to 
the  general  objects  of  the  founder. 


[  •601  ] 


BUSBY  V.   SEYMOUR. 

(1  Jo.  &  Lat.  527—535;  S.  C.  7  Ir.  Eq.  E.  433.) 

L.  died  in  1805,  haying  bequeathed  all  his  personal  estate  to  his  two 
daughters  equally ;  and  appointed  S.  his  executor.  The  youngest  daughter 
attained  her  age  in  April,  1823,  and  married;  and  in  July,  1823,  she  and 
her  husband  filed  a  bill  against  the  son  of  S.,  who  was  his  heir  and 
personal  representative,  for  i)ayment,  out  of  the  freehold  and  personal 
estate  of  S.,  of  the  sum  due  to  them  on  foot  of  the  assets  of  L.  which  came 
to  the  hands  of  S.  This  bill  was  not  filed  on  behalf  of  all  the  creditors  of 
S.,  and  the  Cottrt  decreed  an  account  to  be  taken  of  the  personal  estate  of 
S.  only.  That  suit  was  prosecuted  against  the  personal  estate  of  S. ;  but 
it  being  apprehended  that  it  would  not  be  sufficient  to  answer  the  specialty 
debts  of  S.,  and  also  the  demand  of  the  plaintiff  in  that  cause,  the  assignee 
in  bankruptcy  of  the  husband  in  May,  1843,  filed  a  supplemental  bill  on 
behalf  of  himself  and  the  other  simple  contract  creditors  of  S.,  praying  to 
have  his  real  and  personal  estates  marshalled :  Held,  that  the  plaintiff  was 
barred  of  this  relief  by  lapse  of  time. 

The  pendency  of  the  suit  against  the  personal  representative  of  S.  did  not 
keep  the  demand  alive  against  him  as  the  heir-at-law  of  S. 

Jambs  Lbnnon  died  in  1805,  leaving  two  children,  Bridget  and 
Margaret,  both  infants,  having  by  his  will  bequeathed  his  pro- 
perty equally  between  them ;  and  appointed  Thomas  Seymour  his 
executor,  who  proved  his  will,  and  possessed  himself  of  his  personal 
estate.  In  1821  Thomas  Seymour  died,  seised  and  possessed  of 
real  and  personal  estate ;  having,  by  his  will,  appointed  Thomas 


1844. 
June  28,  29. 

Sib  Edwabd 

SuaDEN, 

L.C. 

L627] 


382  1844,    CH.  (IB.)     1  JO,  &  LAT,  527—528.  [r.b. 

BnsBT  Seymour,  bis  eldest  son  and  beir-at-Iaw,  to  be  his  executor.  In 
Sbymour.  1812  Bridget  married  Antbony  Mitcbell.  On  the  10th  of  April, 
1828,  Margaret  Lennon  attained  her  age ;  and  on  the  17th  of  the 
same  month  married  Patrick  Sandford :  and  on  the  9th  of  July  in 
that  year,  P.  Sandford  and  Margaret  bis  wife  (she  having  obtained 
administration  de  bonis  non  to  James  Lennon)  filed  their  bill  against 
Thomas  Seymour,  as  executor  and  heir-at-law  of  his  father,  praying 
that  an  account  might  be  taken  of  the  personal  estate  of  James 
Lennon,  which  came  to  the  bands  of  Thomas  Seymour  deceased, 
or  witbout  wilful  default  migbt  have  been  received  by  him ;  and 
that  the  defendant  might  admit  assets  sufficient  to  answer  the 
demand  of  the  plaintiffs ;  or  in  default  that  the  trusts  of  the  will 
of  Thomas  Seymour  might  be  carried  into  execution,  and  that  an 
account  migbt  be  taken  of  bis  freehold  and  personal  estates.  This 
[  *528  ]  bill  was  *not  filed  on  behalf  of  all  the  creditors  of  Thomas  Seymour. 
On  the  27th  of  February,  1828,  a  decree  was  made  in  that  caase, 
whereby  it  was  referred  to  the  Master  to  take  an  account  of  the 
personal  estate  of  James  Lennon  received,  or  which,  without  wilful 
default,  migbt  have  been  received,  by  Thomas  Seymour  deceased ; 
and  if  he  should  find  that  Thomas  Seymour  was  indebted  on 
account  of  such  personal  estate  at  the  time  of  his  decease,  then  the 
Master  was  to  take  an  account  of  bis  personal  estate. 

The  Master  made  his  report ;  and  by  the  final  decree,  made  in 
1885,  it  was  declared  that  the  plaintiffs  were  entitled  to  be  paid  the 
sum  of  1142.,  due  to  tbem  on  foot  of  the  assets  of  Thomas  (i)  Lennon, 
out  of  the  assets  of  Thomas  Seymour  deceased,  outstanding  at 
the  date  of  the  report,  when  the  same  should  be  received  by  the 
defendant,  Thomas  Seymour ;  and  to  their  costs  in  the  cause,  out 
of  tbe  assets  of  Thomas  Seymour  deceased. 

Upon  an  order  of  reference  made  in  June,  1886,  to  inquire 
whether  any  of  the  outstanding  assets  of  Thomas  Seymour, 
deceased,  had  been  called  in  and  received  by  tbe  defendant, 
Thomas  Seymour,  and  to  take  an  account  of  all  outstanding 
demands  affecting  the  assets  of  Thomas  Seymour,  deceased,  and 
their  nature  and  priority ;  tbe  Master  reported,  on  the  18th  of 
November,  1840,  that  4,122/.  of  the  outstanding  assets  had  been 
received  by  Thomas  Seymour,  the  executor,  and  that  the  out- 
standing demands  against  the  assets  amounted  to  5,677/.  He 
also  reported  the  several  items  of  which  the  outstanding  demands 
consist.ed,  being  principally  debts  of  the  testator,  Thomas  Seymour, 

(1)  Sic 
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due  by  judgment  and  specialty,  and  a  sum  due  to  Thomas  Seymour,       Busby 
the  executor,  on  account  of  disbursements  *made  by  him  in  pay-     betmoub. 
ment  of  judgment  and  specialty  debts  of  his  father,  beyond  the       [  *529  ] 
amount  of  the  assets  received. 

The  plaintiffs  insisted  that  they,  having  obtained  a  decree  for 
the  payment  of  their  demand,  were  entitled  to  rank  as  judgment 
creditors  of  Thomas  Seymour,  and  to  be  paid  in  priority  to  his 
specialty  creditors;  and  the  cause  having  been  set  down  to  be 
heard  upon  the  Master's  report,  the  Court,  in  January,  1841,  made 
a  decree,  and  ruled,  that  the  plaintiffs  did  not,  by  the  decree  of 
1885,  acquire  any  priority  over  the  specialty  creditors  (i) :  the 
consequence  of  which  was,  that  the  assets  then  to  be  distributed 
were  not  available  for  the  payment  of  any  part  of  the  demand  of 
the  plaintiffs  in  that  suit. 

Patrick  Sandford  afterwards  became  a  bankrupt,  and  John 
Busby  was  appointed  his  assignee.  He,  in  May,  1848,  filed  a 
supplemental  bill  on  behalf  of  himself  and  all  other  creditors  of 
Thomas  Seymour,  praying  to  have  the  benefit  of  the  former  suit, 
and  the  proceedings  therein;  and  that  the  decree  of  1841  might 
be  carried  into  execution ;  and  that  it  might  be  declared  that  the 
plaintiff  and  the  other  simple  contract  creditors  of  Thomas  Seymour 
were  entitled  to  stand  in  the  place  of  his  judgment  and  specialty 
creditors,  who  had  been  paid  out  of  his  personal  estate ;  and  have 
satisfaction  out  of  the  real  estates  of  Thomas  Seymour  for  so  much 
of  their  debts  as  the  personal  estate  should  be  deficient  to  answer, 
by  reason  of  same  having  been  applied  in  payment  of  judgment  or 
specialty  debts. 

Mr.  Moore,  Mr.  Pigot,  and  Mr.  Maley,  for  the  plaintiff. 

Mr.  Serjeant  Warren^  Mr.  Brooke,  and  Mr.  Battersby,  for  the       [  630 
defendant,  Thomas  Seymour: 

Though  the  original  bill  prayed  an  account  of  the  real  estates  of 
Thomas  Seymour,  the  decree  was  confined  to  an  account  of  his 
personal  estate,  because  the  bill  was  not  filed  on  behalf  of  all 
creditors :  May  v.  Selby  (2) ;  but  the  bill  was  not  dismissed  against 
the  heir-at-law ;  for  he  also  filled  the  character  of  personal  repre- 
sentative: the  case,  therefore,  must  be  considered  as  if  the  suit 
never  had  any  other  object  than  payment  out  of  the  personal  assets 

(1)  Vide  Sand/ord   v.    Seymour,    3  (2)  67  E.  E.  314  (1  Y.  &  C.  0.  0. 

It.  Bq.  E.  212.  235). 
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BuBBT  of  Thomas  Seymour.  The  present  bill  seeks  a  new  relief  against 
Sbtmoub.  the  real  estate ;  but  the  demand,  as  to  the  real  estate,  is  barred  by 
the  Statute  of  Limitations.  The  proceedings  taken  against  the 
defendant,  as  executor  of  Thomas  Seymour,  will  not  keep  the  debt 
alive  as  against  the  real  estate  :  Putnam  v.  Bates  (i).  The  persons 
entitled  to  the  real  estate  of  Thomas  Seymour  have,  for  twenty 
years,  dealt  with  it^as  if  it  were  their  absolute  property  :  and  after 
such  laches  on  the  part  of  the  plaintiff,  the  Court  will  not  grant 
this  relief. 

It  also  appears  that  Thomas  Seymour  covenanted  on  his  marriage 
to  leave  all  the  property,  real  and  personal,  of  which  he  should  die 
seised  or  possessed,  to  the  issue  of  the  marriage.  That  binds  his 
real  estate  :  Lyster  v.  Burroughs  (2). 

(Thb  Lord  Ghangbllor  :  The  covenant  charges  all  the  property 
he  has  at  his  death ;  that  is,  the  property  which  remains  after 
[  *6Si  ]  payment  of  his  debts.  Notwithstanding  such  *a  covenant,  the 
covenantor  may  dispose  of  his  property  as  he  pleases,  during  his 
life.  He  may  charge  it  himself  by  act  inter  vivos ;  and  if  he  incur 
debts,  the  law  will  charge  it  for  him.) 

Mr.  Monahan  and  Mr.  Armstrong  for  mortgagees  on  the  real 
estate,  by  deeds  executed  after  the  decease  of  Thomas  Seymour. 

Mr.  Pigoty  in  reply  : 

The  bill  is  filed  in  proper  time  :  the  equity  upon  which  the  relief 
sought  is  founded,  did  not  arise  until  1841,  when,  for  the  first  time, 
it  appeared  that  the  personal  estate  would  be  deficient.  As  to  the 
frame  of  the  suit :  the  original  bill  prayed  relief  against  the  real 
estate ;  but  it  was  not  filed  on  behalf  of  all  the  creditors.  That, 
however,  is  a  mere  formality,  which  may  be  corrected  at  any 
time ;  and  accordingly  the  present  bill  is  on  behalf  of  all  creditors  : 
Johnson  v.  Compton  (3).  The  heir-at-law  being  a  party  to  the  origiaal 
suit,  the  real  estate  has  always  been  properly  represented. 

Vickers  v.  Oliver  (4)  is  a  distinct  authority  that  a  simple  contract 
creditor  who  has  acquired  a  right  of  marshalling,  is  not  barred  of 
his  right  by  the  lapse  of  less  than  twenty  years. 

Thb  Lobd  Chamcbllob: 

I 

I  am  unwilling  to  permit  these  parties  to  enter  into  a  new 

(1)  53  B.  E.  67  (3  Buss.  188).  (3)  4  Sim.  37. 

(2)  56  B.  E.  161  (1  Dr.  &  Wal.  149).  (4)  1  Y.  &  C.  C.  0.  211. 
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litigation ;  and  unless  the  plaintiff  is  strictly  entitled  to  the  relief       busbt 
sought,  I  will  not  give  him  a  decree.  Sbtjious. 

The  testator,  whose  assets  are  now  in  question,  died  in  1805,  [  ^32  ] 
nearly  forty  years  ago.  One  of  the  persons  who  became  entitled 
to  the  assets  was  an  infant,  who  did  not  attain  her  age  of  twenty- 
one  years  until  1828 ;  and  the  original  bill  in  this  cause  was  filed 
by  her  and  her  husband  in  that  year.  That  bill  was  so  framed  as 
not,  by  the  course  of  the  Court,  to  give  to  the  plaintiffs  in  it  (now 
represented  by  the  present  plaintiff),  a  right  against  the  real  estate 
of  the  executor  of  the  testator :  for  the  plaintiffs'  demand  being  on 
foot  of  a  devMtavit  by  the  executor,  the  bill  was  not  filed  on  behalf 
of  the  plaintiffs  and  the  other  creditors  of  the  executor,  but  simply 
on  their  own  behalf;  and  therefore  the  decree  in  it  was  properly 
confined  to  an  account  of  the  personal  assets  of  the  executor. 

The  case  of  Johnson  v.  Compton  (i)  was,  like  this,  a  case  in  which 
the  bill  was  not  filed  on  behalf  of  the  plaintiff  and  the  other 
creditors  of  the  deceased.  The  registrar  refused  to  draw  up  the 
decree  so  as  to  affect  the  real  estates  of  the  deceased ;  and  the 
point  having  been  looked  into,  it  was  ascertained  that  the  objection 
of  the  registrar  was  well  founded :  but  the  Vicb-Chanobllob,  at  the 
hearing,  gave  the  plaintiff  liberty  to  amend  the  bill ;  just  as  in  this 
case  leave  to  amend  would,  without  difficulty,  have  been  given  to 
the  plaintiffs  in  the  bill  of  1828,  if  they  had  asked  for  it  when  the 
decree  was  about  to  be  made.  But,  instead  of  doing  so,  the  plain- 
tiffs rested  content  with  such  a  decree  as  they  could  obtain  in  a 
suit  so  framed ;  and  no  account  of  the  real  estate  of  the  executor 
was  directed.  If  the  plaintiffs  had  then  thought  proper  to  ask  for 
the  relief  now  sought  *for,  viz.,  that  the  assets  be  marshalled,  they  [  *683  ] 
should  have  framed  their  pleadings  accordingly. 

The  plaintiff's  demand,  originally  a  large  one,  has  been  very 
much  reduced  in  amount;  but  there  is  a  large  amount  of  costs 
due  to  him :  and  in  May,  1884,  it  appeared  that  there  was  a 
deficiency  in  the  personal  assets  of  the  executor  to  answer  the 
demands  upon  them.  Nevertheless,  the  party  proceeded  in  the 
cause,  without  altering  the  nature  of  his  suit,  on  the  notion  that, 
by  force  of  his  suit,  he  had  obtained  a  priority  over  the  other 
creditors  of  the  executor:  and  upon  that  view  of  the  law  he 
chose  his  remedy,  and  in  1886  obtained  a  decree,  such  as  he 
was  entitled  to;  and  then  found  he  was  mistaken  in  point  of 
law:  and  by  a  new  bill  filed  in  1844,  the  present  plaintiff,  who 

(1)  4  Sim  37. 
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Busby  stands  in  the  place  of  the  former  plaintiffs,  asks,  for  the  first  time, 
SsYifouB.  ioT  a  decree  to  marshall  the  assets,  when  the  assets  might,  long  ere 
this,  have  been  marshalled,  if  the  bill  of  1823  had  been  properly 
framed  for  the  purpose :  but  the  Coart  cannot  permit  this  to  be 
done.  This  is  a  new  suit,  bringing  new  parties  before  the  Court,  and 
seeking  new  relief.  Consider  the  consequences  of  the  mode  in  which 
the  suit  has  been  heretofore  conducted.  The  personal  representa- 
tive of  the  executor  happened  to  be  also  his  real  representative. 
If  the  real  and  personal  representatives  had  been  distinct  persons, 
it  is  clear  that  the  original  bill  of  1828  would  have  been  dismissed 
as  against  the  heir-at-law ;  and  the  decree  would  have  been  for  an 
account  of  the  personal  assets  only,  there  being  no  case  made  for 
a  decree  against  the  real  estate.  It  was  only  because  the  same 
person  happened  to  be  the  real  and  personal  representative,  that 
that  course  was  not  followed.  But  I  must  treat  this  case  as  if  that 
course  had  been  followed.  Then  the  heir-at-law  is  allowed  to  remain 
[  *634  ]  in  possession  of  the  estates ;  *he  mortgages  them  and  deals  with 
them  as  his  own ;  and  after  the  lapse  of  twenty  years,  I  am  asked, 
on  the  doctrine  of  lis  pendens^  to  charge  the  persons  who  have 
obtained  interests  in  the  estates  for  value.  There  is  no  authority 
for  such  a  proceeding,  and  nothing  would  be  more  mischievous  than 
such  a  decree.  The  Court  is  bound  to  call  on  its  suitors  to  be 
vigilant,  and  not  to  sleep  on  their  rights.  The  interests  of  society 
require  that  the  rule  of  the  Court  should  not  be  relaxed  in  favour 
of  persons,  who  neglect  to  assert  their  rights  in  due  time;  and 
especially  in  favour  of  persons  who  have  deliberately  chosen  to 
assert  a  different  claim  and  in  a  different  mode  and  character. 
No  authority  has  been  cited  to  justify  this  bill.  In  Vickers  v. 
Oliver  (i),  the  laches  was  certainly  very  great ;  but  there  the  bill 
was,  originally,  properly  framed;  the  real  estate  descended  by 
accident,  and  in  the  answers  to  the  original  bill  it  was  treated 
as  having  passed  under  the  will.  If  it  had  been  stated  in  the 
answer  that  the  estate  had  descended  and  had  not  passed  under 
the  will,  the  bill  would  have  been  amended :  but  all  parties  acted 
upon  the  supposition  that  the  estate  had  passed  under  the  will. 
The  Court  thought  that  there  had  been  a  miscarriage,  but  not 
through  the  fault  of  the  plaintiff ;  and  that  as  the  suit  had  been, 
originally,  properly  framed,  it  was  not  then  too  late  to  give  the 
relief  asked.  I  do  not  think  that  the  decision  in  that  case  can  be 
maintained  upon  any  other  ground ;  for  in  May  v.  SeWy  (2),  in  the 
(1)  1  Y.  &  C.  C.  0.  211.  (2)  57  R.  B.  314  (1  Y.  &  C.  a  0.  235). 
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same  book,  the  counsel  for  the  plaintiff,  being  preBsed  with  the       bubbt 
objection  that  the  suit  was  not  on  behalf  of  the  plaintiff  and  the     sbymoub. 
other  creditors,  submitted  to  have  the  bill  dismissed  as  against 
the  persons  entitled  to  the  real  estate.     That  latter  case  is  conclu- 
sive to  show  that,  in  point  of  law,  the  original  suit  here  was  not 
framed  so  as  *to  affect  the  real  estate ;  it  was  not  on  behalf  of  all      [  *535  ] 
the  creditors,  and  it  did  not  bring  the  proper  parties  before  the 
Court. 

I  am  now  asked  to  enforce  an  equity  which  the  parties  might 
have  asserted  in  1828,  but  which  they  did  not  bring  forward  for 
twenty  years  afterwards ;  I  cannot  give  them  that  relief.  I  cannot 
dismiss  the  bill  generally ;  for  the  plaintiff  had  a  right  to  file  this 
bill  as  to  the  outstanding  personal  assets:  but  so  far  as  it  seeks 
relief  against  the  real  estate,  it  must  be  dismissed. 


MAUNSELL  v.   WHITE,  i844. 

(1  Jo.  &  Lat  539-570 ;  S.  C.  7  Ir.  Eq.  B.  413.)  J^^lyJ^  2. 

[Affirmed  by  Lord  Cbanworth,  L.  C,  and  Lord  St.  Leonards,  ®^^  Edwabd 

on  appeal  to  the  House  of  Lords,  as  reported  in  4  H.  L.  C.  1089 —  L.c. 

1064,  under  the  title  of  Maunsell  v.  Hedgea-miite.']  [  ^^^  ] 


LEFKOY  V.  GOEE.  i844. 

(IJo.  &  Lat.  571—588 ;  8.  0.  7  Ir.  Eq.  E.  228.)  June^,  5. 

One  of  the  provisional  directors  of  a  projected  Boil  way  Company  (which  ^^J  Edwabd 
was  not  carried  into  execution)  was  sued  by  the  engineer  for  services  L(f^* 

perfoimed  in  surveying  the  line  of  the  proposed  railway;  and  judgment        r  .y/-. 
was  recovered  against  him  in  that  action.  '-        ^ 

Upon  a  bill  filed  by  him  against  his  co-directors  for  contribution,  it  being 
objected  that  the  suit  ought  to  have  been  for  the  general  administration  of 
the  partnership  affairs :  Held,  that  the  suit  was  properly  framed. 

The  test  of  liability  to  contribution  is  liability  to  the  plaintiff  at  law ;  and 
not  the  holding  of  shares  in  the  projected  Company. 

The  amount  of  the  contribution  of  each  director  is  to  be  ascertained  by 
dividing  the  total  loss  by  the  number  of  directors  who  consented  to  act ; 
and  not  by  dividing  it  by  the  number  of  those  who  were  named  as  directors 
in  the  prospectus ;  nor  by  reference  to  the  number  of  shares  subscribed  for 
by  each  director. 

The  plaintiff  having  released  one  of  the  directors  in  order  to  render  him 
a  competent  witness  on  the  trial  at  law :  Held,  that  if  such  release  were  a 
proper  act  to  be  done  in  furtherance  of  the  defence  of  the  action,  his  share 
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Lrfrot  of  the  loss  is  to  be  borne  equally  by  all  parties  having  the  benefit  of  the 

^-  defence  at  law :  and  inquiries  were  directed  as  to  that  point, 

GoBB.  ^  person  who  originally  is  named  in  the  prospectus  as  a  director,  and 

afterwards  ratifies  and  consents  to  his  appointment  as  such,  is  liable  on  the 
intermediate  contracts  entered  into  by  his  co-directors. 

Early  in  the  year  1886,  a  project  was  eonceived  by  certain 
persons,  and  amongst  others  by  Messrs.  Toung  and  Murdoch, 
solicitors,  for  the  formation  of  a  railway  communication  between 
Dublin  and  the  west  of  Ireland ;  and  in  furtherance  of  that 
project,  Messrs.  Toung  and  Murdoch  applied  to  several  landed 
proprietors  in  the  counties  through  which  the  railway  was  to  pass, 
to  attend  meetings  for  considering  the  practicability  of  the  project ; 
and  at  a  meeting  held  in  the  latter  end  of  May,  1886,  a  prospectas 
of  the  Great  Central  Irish  Hallway  Company  was  submitted  by 
them  for  the  approval  of  the  meeting,  containing  the  names  of  the 
Bight  Hon.  Thomas  Lefroy,  James  Chambers,  Colonel  Enox  Gore, 
George  French,  Sir  Francis  Stanhope,  George  Yaughan  Jackson, 
Sir  Henry  Meredyth,  Sir  James  Murray,  and  Thomas  Jones,  with 
several  other  persons,  as  provisional  directors,  with  power  to  add 
to  their  number  (under  which  power  William  Tilly  was  subse- 
quently appointed  a  provisional  director) ;  and  containing  also  the 
names  of  Messrs.  Toung  and  Murdoch  as  the  Irish  solicitors  of  the 
proposed  Company.  This  prospectus  was  several  times  published 
in  the  Dublin  Evening  Mail  and  Dublin  Evening  Post^  and  in 
other  newspapers. 
[  (72  ]  Upon  the  2nd  of  June,  1886,  Messrs.  Toung  and  Murdoch,  as 

such  solicitors,  wrote  a  letter  to  Charles  B.  Yignoles,  enclosing 
a  copy  of  the  prospectus,  and  stating  that  they  had  been  directed 
by  the  provisional  directors  of  the  Company  to  ascertain  from  him 
if  he  would  undertake,  in  his  capacity  as  engineer,  the  management 
of  the  line  for  them.  To  this  letter  Mr.  Yignoles  replied  upon  the 
8rd  of  June,  1886,  accepting  the  appointment  of  engineer  to  the 
Company ;  and  he  was  immediately  thereupon  directed  by  Messrs. 
Toung  and  Murdoch  to  have  the  survey  made,  so  as  that  the 
Company  might  be  enabled,  the  next  Session  of  FarUament,  to 
apply  for  an  Act  of  Incorporation.  Upon  Mr.  Yignoles  accepting 
the  appointment,  his  name  was  inserted  in  the  prospectus  as  the 
engineer  of  the  Company. 

Early  in  June,  1886,  Mr.  Yignoles,  in  consequence  of  his 
appointment  as  engineer  to  the  Company,  came  to  Ireland  to 
receive  specific  instructions  for  the  work,  and  attended  a  meeting 
of  the  provisional  directors  held  the  18th  of  Jane,  1886 ;  and,  in 
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pursuance  of  instructions  then  given  to  him,  he  shortly  afterwards      Lbpboy 
commenced  making  the  survey.     On  the  18th  of  September,  1836,       goeb. 
he  furnished  the  solicitors  of  the  Company  with  a  report  of  the 
survey,  so  far  as  it  had  been  proceeded  with,  and  presented  the 
same  at  a  meeting  of  the  directors  held  on  the  21st  of  September, 
1886. 

At  that  meeting,  a  deputation  was  appointed  to  confer  with  the 
Kilkenny  Railway  Company,  and  the  Dublin  and  Yalentia  Railway 
Company,  as  to  the  expediency  of  joining  in  the  formation  of  a 
conmion  trunk  line  from  Dublin  to  Celbridge ;  and  Thomas  Jones 
acted  as  a  member  of  that  deputation.  At  the  same  meeting  Mr. 
Yignoles  resigned  the  office  of  engineer  to  the  Company,  and  Mr. 
Nimmo  was  appointed  in  his  place.  In  the  month  of  *December,  [  •578  ] 
1886,  the  survey  being  then  completed,  the  maps  and  plans,  and 
other  necessary  documents,  were  lodged  in  the  proper  offices 
of  both  Houses  of  Parliament.  Early  in  the  Session  of  1887,  a 
petition  for  leave  to  bring  in  a  bill  to  incorporate  the  Company  was 
presented ;  but  before  the  Act  of  Parliament  could  be  obtained,  the 
Commissioners  appointed  to  examine  and  report  on  the  several 
lines  of  railway  proposed  to  be  constructed  in  Ireland,  made  a 
report  unfavourable  to  the  line  of  the  Great  Central  Irish  Railway 
Company ;  and  thereupon  the  speculation  fell  to  the  ground. 

Immediately  after  the  project  was  given  up,  Mr.  Yignoles  applied 
to  Messrs.  Toung  and  Murdock  for  payment  of  the  money  due  to 
him  by  the  provisional  directors ;  and  not  receiving  a  satisfactory 
answer  to  his  applications,  he,  in  June,  1840,  commenced  an  action 
in  the  Court  of  Queen's  Bench  at  Westminster  against  the  Right 
Hon.  Thomas  Lefroy,  as  one  of  the  directors  of  the  Great  Central 
Irish  Railway  Company,  and  who  was  at  that  time  attending  his 
Parliamentary  duties  in  England.  By  the  bill  of  particulars  in  that 
action,  Mr.  Yignoles  claimed  the  sum  of  6,7241.  due  to  him  for 
services  stated  to  be  rendered,  not  only  for  the  period  from  his 
appointment  up  to  the  21st  of  September,  1886,  but  also  subse- 
quently ;  Mr.  Yignoles'  allegation  being  that  he  had  not  resigned 
his  appointment,  and  that  Mr.  Nimmo  had  acted  merely  as  his 
superintendent.  No  credits  were  given  in  it  for  money  received  by 
Mr.  Yignoles. 

The  action  was  tried  at  Liverpool  at  the  Summer  Assizes  of 
1841,  when  Sir  James  Murray,  who  had  been  one  of  the  treasurers 
of  the  Company,  was  produced  as  a  witness  for  the  ^defendant,  but       [  *574  ] 
was  objected  to  as  being  incompetent,  because  of  interest.    The 
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Lbfrot  defendant  insisted  that  be  was  competent,  he  having  been  indemni- 
GoBE.  fied  by  Messrs.  Young  and  Mardock  against  all  liability  before  he 
consented  to  act  as  a  director.  The  learned  Judge  allowed  the 
objection;  and  thereupon  the  defendant  released  Sir  James 
Murray  from  all  liability  to  contribution,  and  Sir  James  Murray 
was  examined.  He  proved  several  payments  made  by  the  directors 
to  Mr.  Vignoles  on  account  of  his  demand ;  and  also  that  Mr. 
Yignoles  had  resigned  his  appointment  on  the  21st  of  September, 
1836.  The  jury  found  a  verdict  for  the  plaintiff— damages  1,982Z. 
This  reduction  in  the  amount  of  the  sum  claimed  by  Mr.  Vignoles 
was  principally  occasioned  by  the  evidence  of  Sir  James  Murray. 

Upon  this  verdict,  judgment  was  entered  against  the  defendant 
for  1,9822.  damages  and  7102.  costs;  and  Mr.  Yignoles  having 
commenced  an  action  upon  the  judgment,  in  Ireland,  against 
Mr.  Lefroy,  he  immediately  paid  the  amount  of  the  sum  recovered 
against  him.     The  costs  of  his  defence  amounted  to  about  5602. 

Before  the  trial  of  the  action,  Mr.  Lefroy  wrote  a  circular  to 
the  several  persons  whose  names  appeared  in  the  printed  pro- 
spectus as  provisional  directors,  twenty-five  in  number,  apprising 
them  of  the  action  then  pending  against  him,  asking  them  for 
suggestions  for  its  defence,  and  stating  that,  in  the  event  of  a 
verdict  against  him,  he  would  look  to  them  for  contribution.  The 
only  persons  who  assisted  him  in  his  defence  were  George  French, 
James  Chambers,  and  Sir  James  Murray ;  the  two  latter  of  whom, 
[  ^576  ]  being  the  treasurers  of  the  Company,  joined  *in  advancing  a  sum 
of  1282.  then  standing  in  their  names  as  such  treasurers,  upon  the 
understanding  that  it  should  be  applied  in  defraying  the  expenses 
of  the  action. 

After  payment  of  the  amount  of  the  judgment  against  him,  Mr. 
Lefroy  addressed  a  circular  to  Colonel  Knox  Gore,  George  French, 
James  Chambers,  Sir  James  Murray,  Sir  Henry  Meredyth,  William 
Tilly,  George  Vaughan  Jackson,  Thomas  Jones,  And  Sir  Francis 
Stanhope,  requesting  to  be  informed  whether  they  were  willing  to 
contribute  to  the  amount  of  the  verdict  and  costs,  recovered  against 
him  as  one  of  the  provisional  directors,  and  to  his  own  costs ;  and 
stating  that  it  was  his  anxious  desire  to  concur  with  those  who 
wished  for  an  amicable  settlement  of  his  demand,  in  any  arrange- 
ment which  might  appear  most  reasonable  and  convenient  to  those 
interested.  In  consequence  of  this  letter,  several  meetings  were 
held ;  but  no  satisfactory  arrangement  having  been  come  to,  Mr. 
Lefroy  filed  his  bill  against  the  several  persons  above  named  as 
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provisional  directors,  charging  that  they  alone  had  acted  or  assented      Lbfroy 
to  their  nomination  as  provisional  directors.    He  submitted  that,  as        qore. 
the  release  to  Sir  James  Murray  was  an  act  beneficial  to  all  persons 
bound  to  contribute  to  the  demand  of  Mr.  Yignoles,  the  share 
which  Sir  James  Murray  would  otherwise  have  been  bound  to  con- 
tribute, should  now  be  borne  rateably  by  the  plaintiff  and  the  other 
provisional  directors ;  and  prayed  that  it  might  be  decreed  that  the 
several  defendants  were  liable  or  bound  to  contribute  to  the  pay- 
ment of  the  sums  paid  by  the  plaintiff,  or  to  which  he  was  liable  on 
foot  of  the  demand  of  Mr.  Yignoles,  with  such  interest  as  plaintiff 
was  bound  to  pay  thereon,  including  the  costs  of  said  actions,  and 
also  *such  other  costs  and  expenses  to  which  plaintiff  was  liable,       [  *a76  ] 
together  with  the  costs  of  this  cause.     The  defendants,  except  Jones 
and  Jackson,  answered  separately.  «. 

Colonel  Enox  Gore  admitted  his  liability  to  contribute  his  fair 
proportion ;  and  submitted  that  if  any  other  persons  than  the  defen- 
dants should  appear  to  be  liable  to  contribute,  he  should  have  the 
benefit  of  it. 

Sir  Francis  Stanhope  insisted  that  by  the  release  to  Sir  James 
Murray,  all  the  provisional  directors  were  released  from  their 
liability  to  contribute. 

Thomas  Jones  and  George  Y.  Jackson,  in  addition  to  the  defence 
made  by  Sir  Francis  Stanhope,  alleged  that  neither  of  them  were 
present  at  any  of  the  meetings  of  the  directors,  or  knew  of  their 
nomination  as  directors,  or  that  their  names  were  in  any  manner 
connected  with  the  railway,  until  the  times  after-mentioned.  Mr. 
Jackson  denied  that  he  ever  attended  any  of  the  meetings  of  the 
directors.  Mr.  Jones  said  that  he  never  attended  any  of  the  meet- 
ings prior  to  that  of  the  21st  of  September,  1836  ;  that  he  did  not 
recollect  whether  he  attended  that  or  not ;  that  a  few  days  before 
that  meeting,  Mr.  Murdock  informed  him  of  the  project  that  was  on 
foot,  and  asked  him  to  take  shares  in  it,  to  which  he  assented,  and 
subscribed  for  thirty  shares;  that  that  conversation  was  the  first 
intunation  he  ever  had  respecting  the  intention  or  existence  of  the 
project ;  that  on  the  21st  of  September,  1886,  he  accidentally  met 
Mr.  Murdock  in  the  street,  who  acquainted  him  that  a  deputation 
had  been  appointed  at  a  meeting  of  persons  concerned  in  the  project 
held  that  day,  and  requested  him,  as  one  of  the  deputation,  to  confer 
with  the  Kilkenny  Railway  Company,  and  the  Yalentia  and  Dublin 
Bailway  *Company,  as  in  bill  mentioned,  and  that  he  accordingly  [  •577  J 
did  accompany  the  other  members  of  the  deputation ;  but  that,  by 
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Lefrot  reaaon  of  the  smallness  of  the  number  of  the  persons  who  met 
GoBB.  them,  no  business  was  done,  and  only  a  cursory  conversation  took 
place,  in  which  he,  Jones,  took  part:  and  that  at  that  time,  and  for 
a  long  time  after,  he  did  not  know  that  his  name  had  been  given  to 
the  public  as  a  director.  Jones  and  Jackson  admitted  that  they 
attended  some  meetings  of  the  persons  to  whom  the  plaintiff  wrote 
the  last  circular ;  and  that  they  expressed  their  willingness  to  con- 
tribute their  proportion  of  the  loss  sustained  by  the  plaintiff, 
provided  all  who  were  named  as  directors  in  the  prospectus  would 
do  the  like;  protesting,  at  the  same  time,  against  their  legal 
liability  to  contribute  anything.  And  they  denied  that  either  of 
them  knew  of  their  being  named  as  directors  until  after  Mr. 
Yignoles  had  completed  the  work  for  which  the  action  was  brought. 
And  they  insisted  that  several  other  persons,  naming  them,  and 
amongst  them  Anthony  Lefroy,  a  son  of  the  plaintiff,  had  been 
named  and  acted  as  provisional  directors,  and  had  concurred  in  the 
appointment  of  Mr.  Yignoles  as  engineer,  and  ought  to  be  made 
parties  to  the  suit.  And  Mr.  Jackson  denied  that  he  had  any 
knowledge  of  his  having  been  named  as  a  director  until  he  received 
the  plaintiff's  first  circular,  written  shortly  previous  to  the  trial  at 
Liverpool;  and  said  that  he  never  had  any  pecuniary  interest  or 
took  any  shares  in  the  Company. 

Mr.  Tilly,  in  addition  to  the  above  objections,  insisted  that  all 
the  shareholders  ought  to  be  made  parties ;  and  said  that  he  had 
subscribed  for  five  shares,  and  that  he  was  only  bound  to  contribute 
in  proportion  to  the  number  of  shares  subscribed  for  by  him. 
[  578  ]  Mr.  Chambers  insisted  that  all  the  persons  who  were  named  as 

provisional  directors  in  the  prospectus,  twenty-five  in  number,  ought 
to  have  been  made  parties,  and  that  he  was  only  liable  to  contribute 
one  twenty-fifth  part  of  the  loss.  He  also  submitted  that  the  suit 
was  not  maintainable ;  and  that  the  only  bill  which  could  be  main- 
tained was  one  for  the  general  administration  of  the  property  of  the 
Company,  and  the  winding-up  of  their  afEedrs. 

Sir  Henry  Meredyth  denied  that  he  ever  had  consented  to  his 
nomination  as  a  director,  or  that  he  had  acted  as  such. 

Mr.  French  admitted  his  liability,  but  suggested  that  other 
persons  than  the  defendants  were  also  liable. 

Evidence  was  given  on  behalf  of  Mr.  French  to  show  that  other 
persons  than  the  defendants  were  liable  to  contribute  as  directors ; 
but  it  only  went  to  prove  that  Mr.  Anthony  Lefroy  had  acted  as  a 
provisional  director :  and  thereupon  the  plaintiff  undertook  to  be 
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answerable  for  and  to  bear  the  proportion  of  contribution  which      Lbfbot 
the  Court  should  be  of  opinion  ought  to  be  borne  by  Mr.  Anthony       qobb. 
Liefroy. 

Mr,  Serjeant  Warren,  Mr.  William  Brooke,  Mr.  Brewster,  and 
Mr.  Thomas  Lefroy,  for  the  plaintiffs. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
sufficiently  appear  from  the  judgment.] 

Mr.  Moore,  Mr.  Baker,  Mr.  Ratcliffe,  Mr.  H.  G.  Hughes  and       [  580  ] 
Mr.  Butt,  for  the  several  defendants. 

It  was  contended,  on  behalf  of  Sir  Henry  Meredyth,  that  he 
never  was  a  director ;  and  on  behalf  of  Messrs.  Jones  and  Jackson, 
that  the  plaintiff  had  not  shown  that  they  authorized  the  dealing 
with  Mr.  Yignoles ;  and  therefore  that  they  were  not  liable. 

Mr.  W.  Brooke  was  not  heard  in  reply. 

Thb  Lord  Ghancellob  :  J^ne  6. 

The  bill  is  filed  by  the  plaintiff,  who  was  a  provisional  director  of  a 
Bailway  Company,  called  the  **  Grand  (i)  Central  Irish  Railway,"  for 
contribution  from  the  several  defendants,  except  Sir  James  Murray, 
on  the  ground  that  they  also  were  provisional  directors,  and  there* 
fore  equally  liable  with  him  to  the  demand  of  Mr.  Yignoles,  the 
engineer  of  the  Company.  The  plaintiff  happening  to  be  in 
England  attending  his  Parliamentary  duties,  Mr.  Vignoles  brought 
an  action  against  him  for  his  services  in  surveying  the  intended 
line ;  which  was  tried  at  Liverpool,  and  he  recovered  against  the 
plaintiff  a  sum  of  about  2,7002.  for  damages  and  costs. 

I  shall  consider  the  questions  of  law  which  have  been  argued,       [  581  ] 
before  I  advert  to  the  defences  made  by  the  different  defendants. 

First,  it  is  said  that  the  bill  is  not  properly  framed;  that  it 
ought  to  have  been  for  a  general  administration  of  the  partnership 
affairs.  The  answer  is  simply  this :  that  this  was  a  project,  never 
matured;  and  that  it  never  became  a  partnership.  The  rules 
relating  to  partnership  do  not,  therefore,  apply :  and  this  objection 
cannot,  in  my  opinion,  be  sustained.  But  the  money  received  by 
the  plaintiff  must  go  in  ease  of  the  liability  of  the  directors 
generally ;  credit  therefore  should  be  given  for  the  1231.  which  the 
plaintiff  received  from  the  treasurers. 

(1)  Sic. 
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Lefbot  As  to  the  test  of  liability,  I  think  the  case  has  been  fairly  put  by 

GoRB.  ^^'  Brewster — that  in  order  to  compel  any  particular  defendant  to 
contribute,  it  must  be  shown  that  he  would  have  been  liable  to 
Mr.  Vignoles.  I  agree  that  unless  Mr.  Yignoles  could  have  main- 
tained an  action  against  the  particular  defendant,  the  plaintiff  has 
no  right  to  call  on  him  for  contribution.  This,  however,  is  a 
question  which  I  shall  have  to  consider  when  I  come  to  speak  of 
the  liabilities  of  the  several  defendants.  As  regards  the  general 
question,  viz.,  the  right  to  contribution,  I  must  do  the  defendants 
the  justice  to  say,  that  they  do  not  deny  it ;  nor  is  there  any  doubt 
on  the  subject.  It  does  not  depend  upon  contract.  The  only 
contract  here  was  between  Mr.  Vignoles,  and  the  provisional 
directors  and  officers  of  the  intended  Company ;  but  in  case  Mr. 
Vignoles  proceeded  on  the  contract  against  one  of  the  directors, 
there  arose  an  equity  between  them,  not  upon  contract  but  out  of 
[  *582  ]  the  circumstances  of  the  case,  namely,  *that  he  should  not  at  his 
discretion  fix  any  one  of  the  directors  with  the  whole  weight  of  the 
common  obligation.  Here  the  plaintiff,  who  was  sued  in  England, 
could  not  plead  the  non-joinder  of  the  other  directors ;  because  they 
were  not  within  the  jurisdiction  of  the  Court :  but  this  Court  ^vill 
not  permit  the  election  of  the  creditor  to  prejudice  the  party  against 
whom  alone  he  has  proceeded  at  law ;  but  will  make  all  those  who 
are  equally  bound  by  the  contract  equally  contribute  to  the  loss. 
It  was  said,  with  a  view  to  change  the  jurisdiction,  that  this  equity 
may  be  now  considered  to  arise  upon  an  implied  contract ;  upon 
this  ground,  that  the  equity  having  been  for  a  long  time  adminis- 
tered, and  it  being  now  well  understood  that  such  is  the  law,  there 
is  an  implied  contract  between  the  parties  to  do  that  which  the  law 
exacts ;  and  that  it  is  upon  this  ground  relief  at  law  is,  in  modern 
times,  given  between  co-sureties.  But  though  courts  of  law  have 
assumed  a  jurisdiction  they  formerly  disclaimed,  the  jurisdiction 
of  equity  remains  untouched,  and  still  enables  it  to  administer 
substantial  justice  between  all  the  parties  bound  by  a  common 
contract. 

It  is  then  said  that,  admitting  the  defendants  are  liable  to 
contribute,  they  are,  in  this  case,  only  bound  to  do  so  in  proportion 
to  the  shares  which  they  held  in  the  projected  Company.  That 
cannot  be  maintained :  there  is  nothing  in  the  prospectus  which 
required  that  a  provisional  director  should  hold  any  shares ;  and 
there  was  an  abstinence  on  the  part  of  the  provisional  directors 
which  did  not  augur  well  for  the  success  of  the  undertaking  :  some 
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of  the  directors  did  not  take  any  shares.     The  liability  did  not  arise       Lefrot 
in  respect  of  shares  held  by  the  directors,  but  from  their  placing        qq^^ 
themselves  in  such  a  situation  as  fastened  on  them  "^the  obligation       [  *683  ] 
of  paying  the  persons  employed.     The  plaintiff  was  charged  with 
that  liability,  and  was  compelled  to  pay,  without  being  the  holder  of 
any  shares.    The  defendants,  therefore,  may  be  charged  as  directors 
without  reference  to  the  question  of  their  being  shareholders. 

The  next  objection  was,  that  the  defendants  were  each  of  them 
liable  to  contribute  only  one-twenty-fifth  part  of  the  loss.  The 
prospectus  contains  the  names  of  twenty-five  persons  as  provisional 
directors  ;  and  the  defendants  say  that  when  they  entered  into  this 
undertaking  they  became  parties  in  an  undertaking  in  which 
twenty-five  persons  were  engaged.  The  answer  is  plain.  The 
mere  insertion  of  the  name  of  any  person  in  the  prospectus  as  a 
provisional  director,  and  the  publication  of  it,  did  not  bind  him.  It 
is  only  by  previous  consent,  or  subsequent  assent  or  recognition  of 
the  publication  of  his  name,  or  by  acts  amounting  to  such,  that  any 
person  is  bound  by  the  publication  of  his  name  in  a  prospectus.  I 
think  that  I  have  before  me  all  the  parties  who  did  so  bind  them- 
selves. With  whom  was  the  contract  with  Mr.  Vignoles  made? 
With  those  only,  of  the  twenty-five  persons  named  as  directors, 
who  had  authorized  or  adopted  the  insertion  of  their  names  in  the 
prospectus,  and  who  had,  in  law,  become  liable  to  him.  If  so, 
there  are  in  this  case  but  ten  or  eleven  such  persons,  of  whom  the 
plaintiff  is  one :  and  it  has  not  been  alleged  that  the  plaintiff  made 
any  representations  to  induce  any  of  the  defendants  to  enter  into 
this  undertaking  upon  the  ground  that  they  would  be  liable  only 
with  twenty-four  other  persons.  That  case  might  have  been  made 
if  the  facts  would  have  warranted  it. 

The  persons  liable  to  Mr.  Vignoles  were  those  who  had  ^bound  [  *584  ] 
themselves  as  provisional  directors,  and  whose  names  were  properly 
introduced  into  the  prospectus  :  they  were  all  equally  liable.  The 
plaintiff  was  charged  at  law  with  the  whole  liability,  although 
many  of  the  twenty-five  had  withdrawn  their  names :  no  qualifica- 
tion of  shares  was  required  of  a  director.  The  plaintiff  having  paid 
the  whole  demand  on  all  the  directors,  from  whom  is  he  to  seek  for 
contribution  but  from  those  who  were  liable  to  Mr.  Vignoles.  I 
think  there  is  no  foundation  for  this  argument. 

The  next  is  a  question  of  some  novelty  and  nicety.  At  the  trial 
of  the  action,  the  plaintiff  called  Sir  James  Murray  as  a  witness. 
He  was  one  .of  the  directors,  and  was  bound,  like  the  plaintiff 
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Lefbot  himself,  to  pay  Mr.  Yignoles.  He,  therefore,  would  have  been 
GoRB.  liable  to  contribute.  It  appears  that  he  had  been,  unknown  to  his 
co-directors,  indemnified  by  Messrs.  Toung  and  Murdock,  the 
solicitors  to  the  undertaking,  against  all  liability  in  consequence  of 
his  acting  as  a  provisional  director.  He  was  therefore  a  mere 
puppet  in  the  hands  of  Messrs.  Toung  and  Murdock.  The  plaintiff, 
when  he  called  him  as  a  witness  on  the  trial  of  the  action,  was 
under  the  impression  that  he  was  a  competent  witness,  by  reason 
of  that  indemnity ;  but  the  learned  Judge  thought  otherwise  :  and 
thereupon  the  plaintiff  released  Sir  James  Murray ;  and  it  is  not 
disputed  that  he  is,  at  law,  absolved  from  all  obligation  to  con- 
tribute. But  the  plaintiff  now  asks  for  contribution  against  his 
co>directors  for  the  share  which  ought  to  have  been  borne  by  Sir 
James  Murray ;  not  disputing  his  own  liability  to  bear  his  portion 
of  that  burden. 

The  case  is  compared  to  loss  occasioned  by  the  insolvency  of  one 
[  *586  ]  Qf  several  parties ;  and  the  case  of  Lingard  *y.  Bromley  (i)  has  been 
referred  to,  where  one  of  several  assignees  of  a  bankrupt  having 
been  compelled  to  pay  a  loss  occasioned  by  his  conduct,  the  other 
assignees  were  compelled  to  contribute.  It  is  said  that  in  this 
Court,  if  one  of  several  persons  liable  to  contribute  to  a  payment 
made  by  the  plaintiff,  becomes  insolvent,  the  party  who  pays  may 
compel  the  others  to  contribute  to  the  loss  occasioned  by  the 
insolvency  of  one  of  them.  That  depends  upon  this  principle,  that 
the  actual  loss  which  has  been  sustained  without  the  default  of  the 
person  paying,  is  to  be  borne  equally  by  all  the  persons  liable  to 
contribution.  In  Lingard  v.  Bromley  all  the  assignees  were  held  to 
be  liable ;  the  others  of  them  chose  to  repose  confidence  in  the  one 
by  whose  immediate  act  the  loss  was  occasioned ;  but  all,  in  law, 
concurred  in  the  act  which  occasioned  the  loss,  and  therefore  all 
were  held  to  be  liable.  The  ground  for  contribution  is  shown  in 
cases  of  average,  where  a  party  whose  goods  are  saved  by  the 
sacrifice  of  the  goods  of  another  has  to  bear  his  portion  of  the  loss. 
So  in  the  case  of  the  prisage  of  wines,  mentioned  in  Hargrave's 
Law  Tracts,  120,  and  referred  to  by  Eybb,  G.  B.,  in  his  judgment 
in  Bering  v.  Earl  of  Winchelsea  (2).  The  King  was  entitled  to  one 
ton  before  the  mast  and  one  ton  behind,  and  he  might  seize  which 
ton  he  pleased ;  but  all  the  merchants  who  had  wine  on  board  the 
ship  were  compelled  to  bear  the  burden  equally  between  them. 
If  the  release  of  Sir  James  Murray  was  an  act  proper  to  be  done 
(1)  12  B.  E.  195  (1  y.  &  B.  114).  (2)  1  R  E.  41  (1  Cox,  321). 
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in  furtherance  of  the  defence  of  the  action,  I  am  of  opinion  that  his  Lbfbot 
share  of  the  loss  is  to  be  borne  equally  by  all  parties  having  the  qq^^ 
benefit  of  the  defence  made  by  *the  plaintiff.  It  is  not  denied  that  [  *586  ] 
that  defence  was  beneficial ;  for  Mr.  Yignoles  claimed  more  than 
5,000/.,  and  by  the  evidence  of  Sir  James  Murray,  his  demand  was 
reduced  to.  about  1,900Z.  by  his  proving  that  Mr.  Yignoles  had 
resigned  his  appointment  of  engineer  on  the  21st  September,  1886. 
But  still  the  question  remains,  was  it  necessary  to  call  Sir  James 
Murray  to  prove  that  fact.  Why  did  the  plaintiff  call  Sir  James 
Murray  as  a  witness  at  all  ?  Why  did  he  not  produce  other  evi- 
dence of  the  facts  deposed  to  by  him  ?  There  were  several  persons 
who  might  have  been  called  to  prove  the  fact  of  the  resignation  of 
Mr.  Yignoles;  and  I  have  heard  nothing  to  satisfy  me  that  the 
plaintiff  might  not  have  produced  other  evidence  of  that  fact.  If 
in  common  prudence  he  ought  to  have  been  prepared  with  other 
witnesses  to  depose  to  that  fact,  and  could  have  procured  such 
testimony,  he  ought  to  bear  the  loss  occasioned  by  his  own 
act.  Therefore,  as  to  this  matter,  I  shall  direct  an  inquiry  to 
ascertain  whether  the  plaintiff  in  equity,  in  his  defence  at  law, 
was  under  the  necessity,  for  the  purposes  of  his  defence,  to  pro- 
duce Sir  James  Murray  as  a  witness ;  and  whether  he  could  not 
have  obtained  the  evidence  of  some  other  and  what  witnesses  to 
prove  the  defence  established  by  the  testimony  of  Sir  James  Murray  ; 
with  liberty  to  state  special  circumstances :  and  the  result  of  that 
inquiry  will  show  whether  I  am  at  liberty  to  give  to  the  plaintiff 
the  relief  he  asks,  in  respect  of  Sir  James  Murray's  share  of  the 
common  liability.  I  may  observe,  however,  that  I  shall  not  look 
with  much  minuteness  to  the  circumstances  of  the  case :  if  I  find 
that  there  was  a  fair  difficulty  in  the  way  of  obtaining  any  other 
evidence  than  Sir  James  Murray's,  I  shall  consider  the  plaintiff  as 
having  been  fully  justified  in  producing  him  as  a  witness. 

This  terminates  my  observations  on  the  legal  points ;  and  I  now       [  587  ] 
proceed  to  dispose  of  the  other  part  of  the  case,  namely,  the 
individual  responsibilities  of  the  defendants. 

(His  Lordship  then  adverted  to  the  cases  made  by  the  several 
defendants ;  and  came  to  the  conclusion  that  all  of  them  (except 
Sir  Henry  Meredyth)  were  provisional  directors  at  the  time  of  the 
contract  with  Mr.  Yignoles.  As  to  Sir  Henry  Meredyth,  an  issue 
was  at  first  directed  to  try  whether  he,  as  a  provisional  director  of 
the  Company,  or  otherwise,  and  in  what  character,  was  bound 
by  the  contract  with  Mr.  Yignoles ;  bat  afterwards,  by  consent  of 
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Lefroy      all  parties,  the  bill  was  dismissed  against  him  without  costs.    The 
Gobs.        following  observations  were  made  by  his  Lordship  in  reference 
to  the  case  made  by  the  defendant  Jones.) 

Mr.  Jones  was  present  at  the  meeting  of  1841 ;  and  at  that 
meeting  nothing  took  place  to  lead  one  to  suppose  that  he  intended 
to  dispute  his  liability :  nor  did  he  in  fact  dispute  it ;  for  he  has 
admitted  his  liability  to  contribute  one  twenty-fifth.  But  I  do  not 
proceed  upon  that ;  a  Judge  should,  if  possible,  avoid  taking  advan- 
tage of  such  an  admission.  Mr.  Jones  is  proved  to  have  been  one 
of  the  deputation  appointed  at  the  meeting  of  1836,  and  Sir  James 
Murray  proves  that  he  was  present  at  the  meeting  in  1886.  Now 
the  Dublin  Evening  Post^  of  the  11th  of  June,  1836,  contains  an 
advertisement  of  the  prospectus,  with  the  name  of  Mr.  Jones  as 
one  of  the  directors;  and  the  like  advertisement  was  inserted  in 
other  papers.  By  itself,  the  prospectus  is  without  weight;  but 
coupled  with  the  subsequent  acts  of  Mr.  Jones  it  is  of  weight.  If  I 
find  a  man's  name  circulated  as  the  director  of  a  Company,  by 
[  *588  ]  ^newspapers  of  all  politics,  finding  their  way  into  all  classes  of 
society,  and  at  a  time  when  the  public  attention  was  so  much 
attracted  to  these  speculations,  I  can  hardly  doubt  that  the  fact  of 
his  having  been  named  a  director  must  have  come  to  his  know- 
ledge ;  and  when  I  find  him  subsequently  acting  in  the  affairs 
of  the  Company,  I  feel  myself  at  liberty  to  couple  the  subsequent 
act  with  the  prior  announcement.  Mr.  Jones  was  one  of  the  depu- 
tation ;  I  do  not  see  how  it  is  possible  for  him  to  escape  from  the 
conclusion  to  be  drawn  from  that  act.  He  never  would  have  gone 
on  that  deputation  unless  he  possessed  the  necessary  information, 
which  he  could  have  acquired  only  from  the  report  of  Mr.  Vignoles. 
It  was  attempted  to  be  argued  that,  in  law,  he  was  not  bound  to 
contribute,  as  he  did  not  know  of  his  nomination  as  a  director  until 
he  was  apprised  of  his  nomination  as  a  member  of  the  deputation ; 
but  I  think  it  is  impossible  to  say  that  he  was  only  a  partial  con- 
tractor. There  was  but  one  contract  between  Mr.  Vignoles  and  the 
directors.  This  is  not  the  case  of  a  man  coming  into  a  project  at  a 
late  period,  after  expense  had  been  incurred ;  but  it  is  the  case  of  a 
man,  announced  to  the  world  from  the  commencement  as  a  director, 
and  subsequently  coming  in  and  ratifying  and  approving  of  his 
nomination  by  his  acts.  By  so  coming  in,  I  consider  that  he 
bound  himself  by  the  previous  acts  of  those  with  whom  he 
subsequently  acted. 
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HYNES  V.  EEDINGTON.  i844. 

(1  Jo.  &  Lat.  589—606;  S.  C.  7  Ir.  Bq.  R.  405.)  '^*'%4?*  ^^' 

An  executor  hond  fide  invested  part  of  the  assets  in  the  purchase  of  Bank  Z 

stock.    He  is  not  answerable  for  any  further  loss  than  was  occasioned  by  his       Suoden 
buying  Bank  stock  instead  of  Three  and  a-half  per  cent.  Gk>vernment  stock  ( 1 ).  L.C. 

By  articles  of  the  14th  of  January,  1808,  executed  upon  the  ^ 
marriage  of  Thomas  Hynes  [the  elder]  with  Marcella  Dowell, 
[Thomas  Hynes,  the  elder,  covenanted  to  provide  certain  sums  of 
money  for  the  issue  (if  any)  of  his  intended  marriage,  to  be  paid  to 
them  as  he  should  appoint,  in  exercise  of  a  power  thereby  given  to 
him ;  these  sums,  in  the  event  which  happened  of  there  being 
three  children  of  the  marriage,  amounted  to  50,000Z.] . 

Thomas  Hynes,  the  elder,  by  his  will,  made  in  May,  1811,  [  692  ] 
empowered  his  executors  in  Jamaica  to  sell  all  his  property,  real 
and  personal,  in  that  island ;  and  after  paying  all  just  demands 
against  him,  and  the  legacies  payable  in  Jamaica,  to  remit  the  nett 
proceeds  thereof  to  the  house  of  Hilbert  &  Co.,  in  London,  to  be  by 
them  placed  in  the  public  funds  for  the  due  execution  of  his  will, 
and  to  fulfil  the  settlement  made  on  his  children  agreeable  to  the 
articles  of  January,  1808.  And  he  appointed  William  Taylor  and 
Robert  Taylor  executors  of  his  will  in  Jamaica ;  and  Christopher 
Bedington  and  Thomas  Blake  executors  thereof  in  Ireland. 

On  the  4th  of  June,  1817,  Thomas  Hynes  the  elder  made  another 
will,  not  executed  so  as  to  pass  real  estate,  or  in  the  manner 
required  by  the  power  in  the  articles  of  1808 ;  and  thereby,  after 
bequeathing  some  legacies,  he  repeated  the  directions  *in  his  [  *598  ] 
former  will  as  to  the  sale  of  his  Jamaica  estates,  and  the  remittance 
of  the  nett  proceeds  thereof  to  the  house  of  Hilbert  &  Go.  for  the 
purposes  mentioned  in  his  former  will:  and  he  bequeathed  the 
residue  of  his  real  and  personal  property  to  his  son  Thomas  Hynes: 
and  appointed  Robert  Taylor  and  James  Simpson  to  be  the  execu- 
tors of  his  will  in  Jamaica,  and  Christopher  Bedington  and  Thomas 
Blake,  in  Great  Britain  and  Ireland. 

Thomas  Hynes  died  in  February,  1821;  and  the  will  of  1811 
was  proved  by  James  Simpson  in  Jamaica;  and  the  will  of  1817,  by 
Christopher  Bedington  in  Ireland,  Thomas  Blake  having  renounced 
probate.  Christopher  Bedington  caused  an  exemplification  of  the 
Irish  probate  to  be  transmitted  to  Jamaica  to  James  Simpson, 
where  it  was  recorded  in  the  proper  office ;  and  he  possessed  him- 
self of  the  testator's  real  and  personal  estate  in  this  country.  In 
(1)  gee  now  Trustee  Act,  1893,  s.  1  (c)» 
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Htnbs  Trinity  Term,  1822,  the  trustees  of  the  settlement  obtained  judg- 
redinotok.  nient  in  an  action  of  covenant  against  the  execators  of  Thomas 
Hynes,  for  the  sum  of  50,000Z.  Christopher  Bedington  died  in 
May,  1825,  intestate,  and  thereupon  administration  to  his  estate 
was  granted  to  his  widow,  Frances  Xaveria  Elizabeth  Bedington. 
In  December,  1825,  Thomas,  Margaret,  and  Marcella  Hynes,  the 
minor  children  of  Thomas  and  Marcella  Hynes,  filed  their  bill 
against  Frances  Xaveria  Elizabeth  Bedington,  the  members  of  the 
mercantile  house  of  Hilbert  &  Co.,  Bobert  Taylor,  James  Simpson, 
and  an  annuitant  under  the  will  of  1817 ;  and  thereby,  after  stating 
the  articles  of  1808  and  the  will  of  1817,  omitting  to  mention  the 
will  of  1811,  prayed  that  the  trusts  of  the  articles  of  1808,  and  of  the 
will  of  1817,  might  be  carried  into  execution  ;  and  that  an  account 
might  be  taken  of  all  properties  comprised  in  the  articles  or  will, 
[  *594  ]  and  of  the  property,  real  and  personal,  *whereof  Thomas  Hynes 
died  seised  or  possessed,  and  into  whose  hands  the  same  came  ;  and 
that  proper  directions  might  be  given  touching  the  same,  and  the 
sale  or  other  disposition  thereof :  and  an  account  of  the  property  or 
sums  of  money  arising  thereout,  to  which  the  plaintiffs  respectively 
were  entitled. 

Frances  Xaveria  Elizabeth  Bedington  alone  answered  that  bill, 
the  other  defendants  being,  as  they  were  charged  to  be,  out  of  the 
jurisdiction  of  the  Court :  and  she  having  admitted  certain  assets 
of  Thomas  Hynes  to  be  in  her  possession  as  administratrix  of 
Christopher  Bedington,  the  same  were  transferred  to  the  credit  of 
the  cause  pursuant  to  an  order  of  the  19th  of  July,  1826. 

Fart  of  the  funds  so  transferred  consisted  of  the  sum  of 
8,110{.  lis,  8d.  Bank  of  Ireland  stock,  which  had  been  purchased 
by  Christopher  Bedington  at  different  times,  with  the  sum  of 
7,7712.  08.  lid.  assets  of  the  testator.  Subsequently  to  the  pur- 
chase of  it,  Bank  stock  had  fallen  in  value.  The  difference  between 
its  value,  calculating  it  at  the  price  of  the  day  according  as  it  was 
purchased,  and  the  value  of  it  at  the  price  of  the  day  when  it  was 
transferred  to  the  credit  of  the  cause,  was  &I6L  lis.  6d.  But  if  the 
money  invested  in  the  purchase  of  the  Bank  stock  had  been  invested 
in  Government  Three  and  a-half  per  cent,  stock  in  the  same  pro- 
portions and  at  the  same  times  that  it  was  invested  in  Bank  stock, 
the  loss  would  have  been  much  less  than  678Z.  lis.  &d. 

In  January,  1829,  Margaret  Hynes,  one  of  the  children  of  Thomas 
Hynes  [the  elder],  died  under  the  age  of  twenty-one  years  and 
unmarried.     [Thomas  Hynes,  the  son,  obtained  administration  to 
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his  sister  Margaret ;  and  in  June,  1838,  having  obtained  the  leave       Htnbs 
of  the  Gonrt,  filed  an  amended  bill  against  Marcella  Hynes,  and  the  rbdington. 
other  parties,  praying  an  account  against  Christopher  Bedington's 
estate  on  the  footing  of  wilful  default,  and  the  decree  contained  an 
inquiry  upon  that  point.] 

The  Master,  by  his  report  and  the  schedules  thereto,  charged  [  597  ] 
Frances  Xaveria  Elizabeth  Bedington  with  the  sum  of  676L  II0.  5d. 
the  loss  occasioned  by  the  investment  of  the  assets  in  Bank  stock : 
and  reported  that  there  was  a  sum  of  4,588Z.  of  the  assets  received 
by  Christopher  Bedington,  unaccounted  for  by  the  defendant 
Frances  Xaveria  Elizabeth  Bedington  ;  and  that  the  same  was  due 
to  the  estate  of  the  testator. 

To  this  report  Mrs.  Bedington  excepted,  for  that  the  Master  should 
have  allowed  her  credit  for  the  sum  of  7,7711.  Os.  lid.  paid  by 
Christopher  Bedington  for  the  purchase  of  the  Bank  stock,  instead 
of  the  sum  of  7,092Z.  9$.  5d.  the  value  of  the  Bank  stock  at  the 
price  of  the  day  of  the  transfer  thereof  by  Frances  Xaveria  Eliza- 
beth Bedington  to  the  credit  of  the  cause ;  or  at  least,  that  in  taking 
the  account  so  far  as  relates  to  the  purchase  of  the  Bank  stock,  the 
Master  should  only  have  debited  her  with  the  sum  of  216Z.  12«.  lOd., 
being  the  difference  between  the  sum  of  6782.  lis.  5^.,  the  amount 
of  the  loss  by  the  investment  of  the  sum  of  7,7712.  Os.  lOd.  in  the 
Bank  stock,  and  the  sum  of  481Z.  19«.  Si.  the  amount  of  the  loss 
that  would  have  been  sustained  by  the  investment  of  the  sum  of 
7/1711.  Os.  lid.  in  Government  Five  per  cent,  and  Four  per  cent, 
stock  at  the  prices  of  the  days  respectively,  had  the  same  been 
invested  therein  in  the  same  proportions  and  at  the  same  times  that 
it  was  invested  in  Bank  stock. 

Mr.  Brooke  and  Mr.  Baldwin  for  Mrs.  Bedington :  [  598  ] 

^    *    At  least,  the  executor  ought  not  to  be  charged  with  a       [  599  ] 
greater  loss  than  if  he  had  invested  the  assets  in  Three  and  a-half 
per  cent,  stock,  instead  of  in  Bank  stock.    Had  he  done  so,  the  loss 
would  have  been  less  than  the  sum  with  which  the  executor  has 
been  charged :  O'Brien  v.  O'Brien  (1). 

Mr.  Monahan,  Mr.  H.  O.  Hughes  and  Mr.  Butt  for  Thomas 
Hynes: 

The  executor  has  got  credit  for  the  value  of  the  Bank  stock  at  the 
price  of  the  day  it  was  transferred  to  the  credit  of  the  cause.    There 

(1)  1  MoU.  533. 
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Htkes       is  no  case  where  an  executor  has  incurred  a  liability  by  doing  an 
REDnToTOK.    ^^^  ^^o^  which  a  loss  has  fallen  on  the  assets,  in  which  the  Court  has 
measured  that  liability  by  what  would  have  been  the  loss,  if  another 
and  different  mode  of  acting  had  been  pursued  by  the  executor. 

Mr.  Baldwin,  in  reply. 
JuHs2i.      The  Lobd  Ghangbllob: 

[  600  ]  I  regret  to  say  that  the  general  leaning  of  the  Court  is  to  deal 

with  great  harshness  with  executors ;  not  only  does  it  make  them 
responsible  for  loss  incurred  by  the  commission  of  a  mistake,  but 
frequently  it  has  given  a  greater  benefit  to  the  persons  beneficially 
entitled  than  they  could  have  obtained  in  any  other  way. 

This  is,  I  think,  a  very  ungracious  demand,  and  one  that  would 
be  likely  to  deter  executors  from  accepting  so  necessary  an  office ; 
but  I  do  not  think  it  is  possible  for  me  to  relieve  this  executor  from 
the  consequence  of  his  act :  he  is  properly  chargeable  with  the  loss 
occasioned  by  the  investment  which  he  made.  There  is  no  weight 
in  the  argument  that  the  Court  has  adopted  the  act  of  the  executor  : 
it  took  the  fund  as  it  found  it ;  but  the  Court  being  itself  to  blame 
for  keeping  the  fund  upon  the  security  of  the  Bank  stock,  no  peraon 
is  answerable  for  any  loss  which  has  occurred  since  the  transfer  of 
the  stock  to  the  credit  of  the  cause.  In  fact,  it  is  not  sought  to 
charge  the  representative  of  the  executor  from  that  period. 

It  was  said  for  the  executor,  that  it  never  has  been  decided  that 
an  executor  is  responsible  for  the  purchase  of  Bank  stock ;  and  I 
am  not  certain  that  the  naked  point  has  ever  been  ruled,  but  it 
clearly  is  within  the  principle  of  the  decisions.  On  the  part  of  the 
executor  another  point  was  made  ;  and  I  must  again  say  that  Courts 
have  not  administered  a  proper  measure  of  equity  towards  executors, 
while  they  have  enforced  the  strongest  equity  against  them.  It  was 
said,  that  as  it  was  the  duty  of  the  executor  to  invest  the  assets  in 
Government  Three  and  a-half  per  cent,  stock,  and  as  his  representa- 
[  *60i  J  tive  is  now  charged  with  *the  loss  upon  the  money  invested  in  the 
Bank  stock,  not  because  the  executor  misapplied  it,  but  because  he 
made  a  mistake  in  point  of  law,  all  that  he  is  to  be  charged  with  is 
the  loss  which  has  been  sustained  by  reason  of  the  mistake  in  not 
investing  in  the  Three  and  a-half  per  Cents.  If  there  be  no  prece- 
dent for  such  an  order,  I  will  make  one.  I  shall  endeavour  to 
administer  what  I  conceive  to  be  the  true  equities  of  the  parties. 
And  as  I  must  enforce  a  very  harsh  obligation,  I  shall  fix  the 
executor  with  the  loss,   but  not  with  more  than  was  actually 
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sastained  by  his  mistake ;  and  therefore  I  shall  charge  him  only  with       Htnbs 

as  much  as  was  the  loss  in  1826,  occasioned  by  his  having  bought  rsdingtok. 

Bank  instead  of  Government  Three  and  a-half  per  cent,  stock.    That 

I  know  is  equity ;  and  I  believe  that  it  is  not  against  the  rule  of  the 

Court.     It  is,  I  believe,  the  first  case  upon  the  question  ;  but  I  do 

not  hesitate  to  take  upon  myself  the  responsibility  of  the  decision. 

Let  the  Master's  report  be  overruled ;  and  declare  that  the  executor 

is  not  to  bear  any  further  loss  than  was  occasioned  by  his  buying 

Bank  stock  instead  of  Three  and  a-half  per  Cents. 


BROWNE  V.  CAVENDISH.  is**. 

June  ^9,2i, 
(1  Jo.  &  Lat.  606—637 ;  S.  C.  7  Ir.  Eq.  R  369.)  28. 

If  the  parties  to  the  creation  of  a  trust  for  payment  of  debts,  to  which  gj^  Edwabd 
the  creditors  are  not  parties,  communicate  its  existence  to  a  creditor,  and       Suoden, 
induce  him  to  act  or  forbear  on  the  faith  of  that  communication,  they  ^^' 

cannot  afterwards  revoke  the  trust  as  to  that  creditor.  [  606  ] 

Voluntary  settlements,  and  voluntary  conveyances  to  trustees  for  pay- 
ment of  debts,  differ.  When  under  a  voluntary  settlement  the  fund  has 
been  actually  vested  in  trustees,  though  there  has  been  no  consideration 
for  the  creation  of  the  trust,  and  though  the  fund  has  got  back  by  accident 
into  the  possession  of  the  person  who  created  the  trust,  yet  the  trust  may 
be  enforced  for  the  benefit  of  volunteers. 

[The  questions  which  actually  arose  in  this  case  turned  partly 
upon  the  special  construction  of  a  number  of  deeds  in  the  nature 
of  deeds  of  family  arrangement  between  a  father  and  son,  and 
partly  upon  special  facts  which  deprive  the  case  of  general  applica- 
tion; but  the  judgment  of  the  Lord  Chancellor  contains  some 
observations  of  general  interest  on  the  points  mentioned  in  the 
head-note,  which  arose  out  of  the  circumstance  that  some  of  the 
deeds  of  family  arrangement  above  referred  to  made  voluntary 
provision  for  the  payment  of  certain  incumbrancers  upon  the  family 
estates  whose  claims  rested  upon  judgments. — 0.  A.  8.] 

In  the  course  of  his  judgment  the  Lord  Chancellor  said :] 

Most  of  the  authorities  have  been  cited  during  the  argument ;       [  635  ] 
and  they  rule  this  case.     Wallioyn  v.  Coutts  (i),  and  Ganard  v.  Lord 
Lauderdale  (2) ,  are  certainly  authorities  for  my  decision.   In  speaking 
of  Garrard  v.  Lord  Lavderdale,  I  observe  that  the  Master  op  the 
EoLLS,  in  Acton  v.  Woodgate  (3),  says,  "  that  it  seems  to  have  been 

(1)  17  E.  E.  173  (3  Mer.  707).  (3)  39  R.  B.  at  p.  253  (2  My.  &  K. 

(2)  30  B.  B.  105  (2  Buss.  &  My.  451).      at  p.  495). 
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BiiowNK  considered  in  that  case,  that  a  communication  by  the  trustees  to 
Cavendish,  creditors  of  the  fact  of  such  a  trust  would  not  defeat  the  power  of 
revocation  by  the  debtors.  It  appears  to  me,  however,  that  this 
doctrine  is  questionable  ;  because  the  creditors,  being  aware  of  such 
a  trust,  might  be  thereby  induced  to  a  forbearance  in  respect  of 
their  claims,  which  they  would  not  otherwise  have  exercised." 
When  I  first  read  that  case,  I  made  this  observation  in  the  margin : 
'*  This  has  always  been  my  opinion ;  "  but  in  stating  this,  I  do  not 
mean  to  bind  myself  to  hold  that,  in  every  case,  a  representation  to 
a  creditor  will  give  him  the  benefit  of  the  trust.  It  must  depend  on 
the  character  of  the  representation  and  the  manner  it  is  acted  on. 
On  the  other  hand,  I  should  be  sorry  to  have  it  understood,  that  a 
[  *636  ]  man  may  create  a  *trust  for  the  benefit  of  his  creditors,  communi- 
cate it  to  them,  and  obtain  from  them  the  benefit  of  their  lying  by 
until  perhaps  the  legal  right  to  sue  was  lost,  and  then  insist  that 
the  trust  was  wholly  within  his  own  power. 

The  case  of  Gibbs  v.  Glamis  (i),  which  has  been  much  relied  upon 
at  the  Bar,  is  also  an  authority  of  considerable  weight  in  favour  of 
my  decree.  There,  several  persons  were  entitled  to  a  fund  in  a 
cause,  some  of  them  being  liable  to  the  costs  of  a  third  party ;  they 
all  assigned  the  fund  to  trustees  to  pay  the  costs  of  that  third  party ; 
then  in  trust  for  themselves  :  and  it  was  held  that  the  person  whose 
costs  were  so  provided  for,  had  no  right  to  enforce  the  trust,  he  not 
being  a  party  to  the  deed :  though  it  was  a  case  in  which  an  actual 
trust  was  created  for  the  benefit  of  the  third  party ;  and  money  was 
received  by  the  trustees  and  was  in  their  hands  to  answer  the  trust ; 
and  some  of  the  assignors  had  an  interest,  as  against  the  others,  to 
have  the  trust  carried  into  execution.  The  Yicb-Ghancellob  thought 
the  creditors  had  the  right ;  but  the  Lord  Chancellor  reversed  his 
decision.  The  Yice-Ghancellor  would  not  have  doubted  his  own 
decision  in  Ravenshaw  v.  Hollier  (2),  that  the  parties  who  created 
the  trust  might  have  defeated  it ;  and  that  case  of  Ravenshaw  v. 
Hollier  is  this  very  case.  Here  the  parties  have  defeated  their  own 
trust ;  but  in  Gibbs  v.  Glamis  the  trust  never  was  defeated  ;  it  was 
an  existing  trust ;  and  yet  it  was  ultimately  held,  that  the  creditor 
could  not  enforce  it. 

It  is  important  to  keep  in  view  the  distinction  between  voluntary 

(1)  11  Sim.  584.    The  Lord  Chan-  the  case  was  not  distinguishable  from 

cellor's  judgment  reversing  that  de-  Garrard  v.  Lord  Lauderdale  and  other 

cision  is  shortly  reported  in  1 1  Sim.  cases  of  that  class. — O.  A.  S. 

at  p.  691.    His  Lordship  thought  that  (2)  40  B.  B.  57  (7  Sim.  3). 
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Bettleinents  and  conveyances  of  this  nature ;  for  *they  ran  so  much     Browne 
into  each  other  that  it  is  hard,  in  all  cases,  to  draw  the  line  between   cavendish. 
them.     The  groond  of  my  decision  is  that  here,  the  judgment      [  *637  ] 
creditor  never,  properly  speaking,  was  a  cestui  que  trust.    The 
creditors  were  not  intended  to  be  so ;  it  was  a  trust  created  by  the 
father  and  son  for  their  own  purposes  ;  and  they  retained  a  complete 
control  over  the  trusts  they  had  created. 

Where,  under  a  voluntary  settlement,  the  fund  has  been  actually 
vested  in  trustees,  though  there  has  been  no  consideration  for  the 
creation  of  the  trust,  and  though  the  fund  has  got  back  by  accident 
into  the  possession  of  the  person  who  created  the  trust,  yet  the 
trust  may  be  enforced  for  the  benefit  of  volunteers  ;  for  the  relation 
of  trustee  and  cestui  que  trust  has  been  created.  Colyear  v.  Lady 
Mulgrave  (i)  went  upon  this,  that  the  contract  was  not  executed ; 
it  rested  in  fieri^  and  there  was  no  consideration  to  support  it :  but 
in  BUI  V.  Cureton  (2),  the  distinction  is  taken  and  enforced  in  favour 
of  the  voluntary  settlement.  I  refer  to  these  authorities  that  it 
may  not  be  supposed  that  the  decision  in  this  case  affects  the 
validity  of  settlements,  though  voluntary.  It  may  lead  to  great 
confusion,  if  the  law  on  this  subject  is  not  kept  within  the  strict 
limits  of  authority.  I  certainly  do  not  desire  to  carry  it  farther ; 
I  endeavour  to  follow  the  authorities,  not  to  extend  them.  I  think 
they  embrace  this  case ;  and  therefore  I  must  dismiss  this  bill : 
but,  considering  the  complicated  nature  of  the  deeds,  and  the 
uncertainty  of  the  law,  I  do  not  think  it  right  to  dismiss  it 
with  costs. 


ALEXANDER  v.   CROSBY.  i844. 


(1  Jo.  &  Lat  666—675;  S.  .0.  7  Ir.  Eq.  R  445.) 


Nav,  4. 


In  1745,  J.  executed  a  settlement  of  lands,  reserving  power,  with  the  Sir  Edward 
consent  of  A.,  to  revoke  the  uses.     The  abstract  of  title  set  forth  a  wiQ  of       Suodrn, 
J.,  dated  in  1761,  whereby  he,  with  the  consent  of  A.,  revoked  the  uses;         -    '  \ 
and  it  referred  to  a  copy  of  the  will.     P.,  the  son  and  heir  of  J.,  by         ^        ■' 
indenture  of  1763,  reciting  the  will  of  his  father,  resettled  the  estates;  and 
possession  had  since  gone  accordingly.     The  will  was  not  forthcoming: 
Held,  that  its  non-production  was  not  an  objection  to  the  title. 

The  abstract  stated  a  deed  of  March,  1814,  making  a  tenant  to  the 
precipe,  which  recited  articles  of  February,  1814,  between  the  father, 
tenant  for  life,  and  his  son,  tenant  in  tail,  empowering  them  to  revoke  the 
uses  thereby  declared :  and  the  recovery  was  declared  to  enure  to  the  uses 
in  the  articles.  Li  1815,  the  father  and  son  revoked  the  uses  and  resettled 
the  estates :  and  possession  had  gone  accordingly.    The  abstract  stated  that 

(1)  44  B.  B.  191  (2  Keen,  81).  (2)  39  B.  B.  258  (2  My.  &  K.  603). 
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Alszaitdxb  1^6  artioles  had  been  lost ;  and  it  appeared  that  search  had  been  made  for 

«.  them :  Held,  that  their  non-production  was  not  an  objection  to  the  title. 

Crosby.  jf   coimsel  for  the  purchaser  waive  the  production  of  a  particular 

document,  stated  in  the  abstract  to  be  lost,  and  the  purchaser  adopt  that 

opinion,  and  deal  with  the  seller  upon  that  view,  he  will  not  be  permitted 

to  repudiate  the  opinion  of  his  counsel. 

The  lands  of  Ballyhenry  were,  on  the  28th  of  May,  1888,  sold 
under  the  decree  in  this  cause,  to  John  Hurley,  Esq.,  for  9,700/. 
Various  delays  having  taken  place  in  making  out  the  title,  it  was, 
on  the  7th  of  February,  1842,  ordered,  that  the  plaintiff  do  proceed 
effectually,  before  the  last  day  of  the  then  next  Term,  to  make  out 
a  satisfactory  title  to  the  lands  sold  under  the  decree ;  and  in 
default  thereof,  that  the  purchaser  be  at  liberty  to  proceed  to 
make  out  the  title  at  the  expense  of  the  funds  in  the  cause :  and 
in  that  case,  it  was  referred  to  the  Master  to  inquire  and  report 
what  were  the  acts  necessary  to  be  done  in  order  to  make  out  a 
satisfactory  title  to  the  lands  sold. 

The  Master  reported  that  there  was  not  any  act  necessary  to  be 
done  to  make  out  a  good  and  satisfactory  title  to  the  lands  sold. 
The  purchaser  moved  to  set  aside  this  report,  upon  the  grounds 
stated  in  the  objections  taken  to  the  draft  report. 

The  facts  were  these :  James  Grosbie  being  seised  in  fee  of  the 
lands  of  Ballyhenry,  in  1745  covenanted  to  settle  them  upon  himself 
f  •cr.7  ]  for  life ;  remainder,  subject  to  a  jointure  *for  his  wife,  to  his  eldest 
son,  Barry  Crosby,  for  life;  remainder  to  his  first  and  other  sons 
in  tail  male ;  remainder  to  his  second  son.  Pierce  Crosby,  for  life  ; 
with  remainder  to  his  sons  successively  in  tail  male:  and  this 
settlement  contained  a  power  of  revocation,  with  the  consent  of 
Pierce  Crosby,  of  Busheen.  The  abstract  of  the  title  then  set  forth 
a  will  of  James  Crosby,  dated  the  5th  of  February,  1761,  whereby 
he,  with  the  consent  of  Pierce  Crosby,  of  Busheen,  simply  revoked 
the  uses  in  the  settlement  of  1745 :  and  it  referred  to  a  copy  of  the 
will  therewith  sent. 

Barry  Crosby  died  in  the  lifetime  of  James  Crosby,  without 
issue ;  James  Crosby  afterwards  died,  leaving  Pierce  Crosby  his  son 
and  heir-at-law,  who,  upon  his  marriage  in  1768,  by  deed  reciting 
the  will  of  his  father,  settled  the  estates ;  and  they  had  ever  since 
^one  in  conformity  with  the  limitations  in  that  settlement. 

Upon  the  marriage  of  Colonel  James  Crosby,  the  eldest  son  of 
PiiU'ce  Crosby,  in  1788,  the  lands  were  settled  in  the  usual  manner, 
to  the  use  of  the  first  and  other  sons  of  Colonel  James  Crosby  in 
tail  male.    In  1814,  Marcus  Crosby,  the  eldest  son  of  that  marriage. 
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attained  his  age ;  and  on  the  18th  of  March,  1814,  a  deed  of  bargain   alexandeb 

and  sale,  making  a  tenant  to  the  precipe  in  order  that  a  recovery      gbo^sbt. 

might  be  suffered,  was  executed  by  Colonel  James  Crosby  and  his 

son,  Marcus  Crosby.    That  deed  was  enrolled.    It  recited  previous 

articles  of  the  11th  of  February,  1814,  entered  into  between  Colonel 

James  Crosby  and  his  son,  which,  according  to  the  recital,  contained 

a  power,  authorizing  Colonel  James  Crosby  and  Marcus  Crosby  to 

revoke  the  uses  thereby  declared,  and  to  limit  the  estates  to  new 

uses :  and  it  was  declared  that  the  recovery  should  enure  *to  the       t  *^^^  1 

uses  mentioned  in  the  articles  of  February,  1814,  and  to  such  uses 

as  should  be  mentioned  in  a  regular  deed  of  settlement,  to  be 

executed  pursuant  to  the  articles. 

In  1815,  Marcus  Crosby  married;  and  upon  that  occasion  a 
settlement  was  executed,  whereby  Colonel  James  Crosby  and 
Marcus  Crosby  revoked  the  uses  declared  by  the  articles  of 
February,  1814 :  some  of  the  lands  included  in  the  recovery  were 
limited  in  the  usual  course  of  marriage  settlement,  and  had  been 
ever  since  held  accordingly ;  and  the  lands  of  Ballyhenry  were 
limited  to  such  uses  as  Colonel  James  Crosby  and  his  son  should 
appoint ;  and  in  default  of  appointment  to  Colonel  James  Crosby  in 
fee.  The  abstract  stated  that  the  articles  of  February,  1814,  had 
been  lost ;  and  it  was  proved  that  search  had  been  made  for  them 
without  effect. 

By  indenture  of  the  19th  of  July,  1819,  made  between  Colonel 
James  Crosby,  of  the  first  part,  Marcus  Crosby,  of  the  second  part, 
and  Messrs.  Fry  and  Chapman,  of  the  third  part ;  after  reciting 
that  Colonel  James  Crosby  was  indebted  to  Messrs.  Fry  and 
Chapman  in  the  sum  of  8,5002.,  and  that  Colonel  James  Crosby 
had  proposed  to  convey  the  lands  of  Ballyhenry  to  them,  to  secure 
the  repayment  of  the  sum  of  8,5002.,  and  the  further  sum  of  4,000Z. 
then  advanced  to  him  by  them,  Colonel  James  Crosby  conveyed 
Ballyhenry  to  Messrs.  Fry  and  Chapman,  and  their  heirs,  upon 
trust  to  sell,  and  out  of  the  produce  of  the  sale  to  pay  the  costs  of 
making  out  title  and  executing  the  trust ;  then  to  repay  themselves 
the  3,500/.  and  4,0002.,  with  interest  at  52.  per  cent. ;  and  if  the 
lands  should  produce  more  than  23,0002.,  to  pay  a  sum  of  15,0002. 
to  Marcus  Crosby ;  and  to  pay  the  surplus,  if  any,  to  Colonel  James 
Crosby,  and  to  convey  the  unsold  portion  of  the  *estate  to  him  and  [  •669  ] 
his  heirs :  and  Colonel  James  Crosby  covenanted  to  pay  the  sum 
of  7,5002.  on  the  19th  of  January,  1820.  After  the  execution  of 
that  deed,  Colonel  James  Crosby  confessed  judgments  to  a  large 
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alexakdkb  amount,  some  of  which  were  prior,  and  others  sabsequent  to  the 
Crosby.      institution  of  this  suit. 

The  bill  was  filed  on  the  16th  of  September,  1825,  to  carry  the 
trusts  of  the  deed  of  1819  into  execution. 

The  purchaser  objected  to  the  report  upon  the  grounds  that  the 
Master  ought  to  have  reported,  that  for  the  purpose  of  making  out 
a  good  and  satisfactory  title,  it  was  necessary  for  the  plaintiff  to 
produce  the  will  of  the  5th  of  February,  1761,  and  the  articles 
of  the  11th  of  February,  1814 ;  and  to  procure  satisfaction  to  be 
entered  on,  or  proper  releases  executed  of  the  judgments  obtained 
against  Colonel  James  Crosby  subsequently  to  the  19th  of  July, 
1819,  which  had  not  been  barred  by  the  operation  of  the  9  Geo.  lY. 
c.  85  (1). 

The  Master  of  the  Bolls  refused  the  application  of  the 
purchaser,  so  far  as  it  related  to  the  above-mentioned  matters; 
and  the  purchaser  now  moved  by  way  of  appeal  from  that  order. 

Mr.  O.  Beniiett  and  Mr.  Mardey  for  the  purchaser : 

First ;  as  to  the  production  of  the  will  of  February,  1761,  and 
the  articles  of  February,  1814,  the  purchaser  is  entitled  to  have 
the  abstract  verified  by  the  production  of  the  documents  stated  in 
it :  Southby  v.  Hutt  (2).    ♦    ♦    ♦ 

[  673  3  Mr,  Hicksotif  for  the  plaintiffs : 

The  objections  as  to  the  production  of  the  will  and  articles  were 
distinctly  waived  by  the  counsel  for  the  purchaser ;  and  were  for 
the  first  time  put  forward,  upon  the  reference  under  the  order  of 
February,  1842.    ♦    ♦    ♦ 

Mr.  MarUey,  in  reply. 

The  Lord  Chancellor,  [after  disposing  of  the  objection  as  to  the 
claims  of  judgment  creditors,  said :] 

[  <i7a  ]  The  other  objections  are  peculiar :  but  first  it  was  said  that  the 

purchaser  had  waived  them ;  in  reply  to  which  he  insisted  that  he 

(  •074  ]  was  not  bound  by  the  waiver  of  his  counsel.  *If  a  counsel,  con- 
sulted by  a  purchaser,  give  an  erroneous  opinion,  the  purchaser  is 
not  bound  by  it :  nothing  would  be  more  inequitable  than  to  bind 
him  by  a  mistake  of  his  counsel,  while  the  matter  remains  in  fieri. 

(1)  It  is  unnecessary  to  take  any      report. — ^O.  A.  8. 
(uitLor  notice  of  that  objection  in  tliu  (2)  45  K.  It.  26  (2  My.  &  Cr.  207). 
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But  that  rule  only  applies  to  important  matters.  If  counsel  choose  Alexander 
to  waive  the  production  of  a  particular  document,  stated  in  the  crosbt. 
abstract  to  be  lost,  and  the  purchaser  adopt  that  opinion,  and  deal 
with  the  seller  upon  that  view,  I  cannot  permit  him  to  turn  round 
and  repudiate  the  opinion  of  his  counsel.  I  should  hold  him 
bound  by  the  opinion  of  his  counsel,  acted  on  by  himself  and  the 
other  party  for  a  much  shorter  period  of  time  than  has  happened 
in  this  case.  But  what  is  the  value  of  these  objections  ?  The  first 
is  rather  singular.  A  will  is  not  forthcoming;  I  am  required  to 
assume  that  it  contains  something  which  damages  the  title.  But, 
from  all  that  appears,  the  will  in  no  respect  affected  the  title.  The 
estate  has  gone  according  to  the  deeds  which  have  been  produced, 
and  which  state  that  the  will,  now  lost,  did  not  introduce  any  new 
limitations  into  the  estate.  The  objection  is  of  no  value ;  it  is  one 
taken  by  an  unwilling  purchaser.  The  next  objection  is,  that 
articles  of  1814  are  not  produced.  The  abstract  states  them  to 
have  been  lost,  and  searches  are  proved  to  have  been  made  for 
them.  I  should  expect  a  purchaser  at  once  to  take  an  objection  of 
this  nature;  for  it  is  not  right  that  a  purchaser  should  go  on 
dealing  with  a  seller,  requiring  him  to  do  many  expensive  acts, 
and  then  fall  back  upon  an  objection  stated  on  the  face  of  the 
abstract.  But  is  the  objection  of  value  ?  A  father  and  son  being 
about  to  suffer  a  recovery,  executed  these  articles;  and  on  the 
marriage  of  the  son,  in  1815,  the  father  and  son  executed  a  settle- 
ment in  which  the  contents  of  the  articles  are  set  forth,  and  they 
are  stated  to  contain  a  power  of  revocation  to  the  father  and  son. 
That  power  •is  exercised  by  them :  the  estate  resettled ;  and  under  [  •ezs  ] 
that  resettlement  the  estate  is  now  held.  I  cannot  suppose  that 
the  recital  of  the  articles  of  1814  in  that  settlement  was  not  a  true 
one,  or  that  the  articles  were  not  then  in  their  possession.  The 
articles  rested  wholly  in  the  power  of  the  parties  to  them ;  they 
were  voluntary;  executed  between  father  and  son  only:  and  the 
subsequent  settlement  was  for  value.  The  subsequent  settlement 
would  therefore  prevail  over  the  prior  articles.  I  think  that  the 
contents  of  the  articles  are  proved  by  the  recital  in  the  settlement ; 
and  though  I  am  unwilling  to  force  a  purchaser  to  take  a  title 
depending  upon  the  contents  of  a  lost  deed,  I  may  do  so  in  the 
present  instance,  from  the  peculiar  nature  of  the  lost  instrument, 
and  the  time  which  had  elapsed  since  the  resettlement  of  the 
estate. 

Refuse  the  motion. 
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1844.  SMITH  V.  BUTLER. 

JViw  7 

—1*  (1  Jo.  &  Lat.  692—696 ;  S.  C.  7  Ir.  Eq.  E.  467.) 

suooEK,  [Skb  ^^6  report  of  this  case  on  a  later  hearing  on  exceptions  to 

^•^-  the  Master's  report,  3  Jo.  &  Lat.  565.1 

[692]  ^                                           ^ 


18*4.  VINCENT  V.  GOING  (1). 

(1  Jo.  &  Lat.  697—703;  &.  C.  7  Ir.  Eq.  E.  463.) 

buoDSK  ^  judgment  creditor  of  a  tenant  in  fee  in  remainder  after  an  estate  for 

L.C.  life»  is  not  entitled  to  recover  out  of  the  lands,  arrears  of  interest  which 

r  697  ]  accrued  due  during  the  existence  of  the  tenancy  for  life,  and  more  than 

six  years  hefore  the  commencement  of  the  suit. 

The  prior  incumhrance  referred  to  in  the  exception  in  the  Eeal  Property 
Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27).  s.  42,  is  one  which  affects  the 
estate  or  interest  upon  which  the  subsequent  incumbrance  is  also  a  char^. 

BoBERT  Going  the  elder,  being  seised  in  fee  of  Traverstown  and 
other  lands,  by  his  mil  dated  in  1774,  devised  them  to  his  son, 
Thomas  Going,  for  the  term  of  his  life,  mth  power  to  charge  them 
with  a  jointure  and  portions  for  younger  children ;  remainder  after 
his  decease  to  the  first  and  other  sons  of  Thomas  Going,  in  tail 
male :  and  died  in  the  year  1779  without  revoking  his  will. 

Thomas  Going  married  in  1795,  and  had  issue  Robert  Going,  his 
eldest  son.  Thomas  Going  died  on  the  12th  of  February,  1841, 
and  upon  his  death,  Robert  Going  became  seised  of  the  lands  as 
tenant  in  tail  in  possession. 

By  a  disentailing  deed  of  the  16th  of  December,  1841,  Robert 
Going  conveyed  the  lands  to  such  uses  as  he  should  appoint ;  and 
in  default  of  appointment  to  the  use  of  himself  in  fee. 

In  Trinity  Term,  1764,  Catherine  Kennedy  obtained  a  judgment 
against  Robert  Going  the  elder,  for  the  sum  of  2,000{.  Thomas 
Going  paid  off  that  judgment,  with  the  intent  that  it  should  be  kept 
on  foot  for  his  own  benefit. 

In  Trinity  Term,  1815,  the  plaintiff,  Thomas  Vincent,  obtained  a 
judgment  against  Thomas  Going,  upon  a  bond  in  the  penal  sum  of 
2,000/.  At  that  time,  Thomas  Going  carried  on  the  business  of  a 
banker  in  partnership  with  others.  In  December,  1815,  the  Bank 
[  •«U8  ]  stopped  payment ;  *and  by  indenture  of  the  30th  of  January,  1816, 
the  bankers  vested  all  their  joint  and  separate  estates  in  trustees, 
pursuant  to  the  provisions  of  the  Bankers'  Act. 

Mr.  Vincent,  being  apprehensive  of  losing  his  debt  altogether, 

(1)  Smith  V.  inn  (187S)  9  Ch.  D.  143,  47  L.  J.  Ch.  788,  38  L.  T.  638. 
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threatened  to  proceed  at  once  for  the  recovery  thereof,  unless  paid :  vincbnt 
whereupon  it  was  arranged  that  Thomas  Going  and  his  eldest  son,  goiko. 
Robert  Going,  should  execute  their  joint  and  several  bond  to 
Mr.  Vincent  in  the  penal  sum  of  2,000i. ;  and  accordingly  such 
bond,  with  warrant  to  confess  judgment  thereon,  was  executed  on 
the  20th  of  April,  1819,  and  judgment  was,  in  Easter  Term,  1819, 
entered  thereon  against  Bobert  Going. 

In  1822,  Mr.  Vincent  filed  his  bill  against  Thomas  Going,  and 
the  trustees  in  the  deed  of  1816,  praying  that  the  trusts  of  that 
deed  might  be  carried  into  execution.  A  receiver  was  appointed  in 
that  suit  over  the  lands  of  Traverstown ;  and  under  the  final  decree 
therein,  and  pursuant  to  two  orders  of  July,  1889,  and  June,  1848, 
Mr.  Vincent  was  paid  two  sums  of  money  on  account  of  the  sum 
reported  due  to  him  on  foot  of  the  judgment  of  1815 ;  but  a  large 
sum  of  money  still  remaining  due  to  him,  he,  on  the  24th  of 
August,  1842,  and  after  the  decease  of  Thomas  Going,  filed  the 
present  bill  against  Bobert  Going,  for  a  sale  of  the  lands  affected 
by  the  judgment  of  1819 ;  and  by  a  decretal  order  of  the  10th  of 
November,  1848,  it  was  referred  to  the  Master  to  take  an  account 
of  the  sum  due  to  the  plaintiff  on  foot  of  his  judgment,  and  of  the 
real  and  freehold  estates  of  which  Bobert  Going  was  seised  at  the 
time  of  its  rendition,  or  at  any  time  since,  in  reversion,  expectancy, 
or  remainder;  and  of  all  charges  and  incumbrances  affecting  the 
same,  subsequent  as  well  as  prior  to  or  ^contemporaneous  with  the  [  *699  ] 
plaintiff's  demand,  and  to  report  their  priorities. 

The  Master  reported,  inter  alia,  that  the  judgment  of  1764  formed 
part  of  the  personal  estate  of  Thomas  Going :  and  that  in  May, 
1839,  the  present  plaintiff,  as  a  trustee  for  the  creditors  of  Thomas 
Going,  filed  a  bill  against  Thomas  Going,  Bobert  Going,  the  younger, 
and  others,  praying  that  an  account  might  be  taken  of  the  sum  due 
on  foot  of  that  judgment,  and  of  the  real  and  personal  estate  of 
which  Bobert  Going  the  elder  was  seised  and  possessed  at  the 
time  of  the  rendition  thereof,  or  at  any  time  since;  and  of  all 
charges  and  incumbrances  affecting  said  real  estates  prior  to  the 
plaintiff's  said  demand ;  and  for  payment ;  or,  in  default,  a  sale : 
and  that  on  the  1st  of  June,  1840,  a  decree  was  made  in  that  suit 
for  a  sale. 

He  further  reported  that  in  Hilary  Term,  1818,  Elizabeth  Carroll 
obtained  a  judgment  against  Bobert  Going,  the  younger,  on  a  bond 
in  the  penal  sum  of  2,000!.,  conditioned  for  the  payment  of  the 
sum  of  1,000Z.  with  interest;  which  judgment  became  vested  in 
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ViKCEMT  Thomas  Ball ;  who,  in  Hilary  Term,  1828,  caused  it  to  be  revived : 
Going.  t^^^  Thomas  Ball  died,  having  appointed  Jane  Ball  and  John 
William  Ball  his  executors,  who  caused  the  judgment  to  be  revived 
in  Michaelmas  Term,  1848.  The  Master  reported  that  the  sum 
of  1,880Z.  18«.  id.  was  due  on  foot  of  Ball's  judgment  for  principal, 
interest  and  costs,  up  to  the  Blst  of  May,  1844 :  and  by  the 
schedule  to  the  report,  it  appeared  that  the  interest  was  calculated 
on  the  principal  sum  from  the  24th  of  August,  1886,  being  six 
years  before  the  bill  in  this  cause  was  filed. 
[  700  ]  The  Master  further  found  that  the  only  real  and  freehold  estates 

of  which  Robert  Going,  the  younger,  was  seised  at  the  time  of  the 
rendition  of  the  plaintiff's  judgment,  or  at  any  time  afterwards, 
were  the  settled  lands. 

To  this  report  the  executors  of  Thomas  Ball  excepted;  for 
that  the  Master,  by  the  report  and  schedule,  reported  a  sum  of 
4291.  48.  Id.  for  interest,  on  the  principal  sum  secured  by  the 
judgment,  from  the  24th  of  August,  1886,  being  six  years  before 
the  bill  in  the  cause  was  filed :  whereas  the  exceptants  by  their 
charge  claimed  and  were  entitled  to  the  interest  which  had  accrued 
due  on  the  principal  sum  since  the  31st  of  May,  1888 ;  and  inasmuch 
as  it  was  admitted  by  all  parties  before  the  Master,  that  Robert 
Going,  the  younger,  was  not  entitled  to  the  possession  of  the  lands 
on  which  the  judgment  was  an  incumbrance,  until  the  death  of 
Thomas  Going ;  and  that  a  prior  incumbrancer  (i)  had  been,  by  his 
receiver,  in  possession  of  part  of  said  lands  from  the  year  1823  to 
the  present  time,  and  of  the  entire  of  the  lands  from  January,  1839, 
to  the  present  time,  the  Master  should  therefore  have  allowed 
interest  on  the  judgment  since  the  31st  of  May,  1838. 

Mr.  Monahan  and  Mr.  Worhnan,  for  the  exceptants : 

The  proviso  in  the  42nd  section  of  the  3  &  4  Will.  lY.  c.  27,  as 
to  prior  creditors  being  in  possession,  was  introduced  to  provide 
for  the  case  of  a  person  being  in  possession,  as  against  whom  the 
creditor  could  not  enforce  his  demand.  This  case  is  within  the 
equity  of  that  proviso.    Stemdale  v.  Hankinson  (2)  was  cited. 

Mr.  Serjeant  Warren  and  Mr.  Moore  for  the  plaintiff: 

[  7U1  ]  The  case  is  not  within  any  of  the  exceptions  mentioned  in  the 

Act ;  and  the  argument  derived  from  the  fact  of  a  creditor  oi 

(1)  This  inoumbrancer  was  a  creditor         (2)  27  B.  B.  210  (1  Sim.  393). 
of  Thomas  Going. 
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Thomas  Going  being  in  possession  is  futile;  for  though  such  ViNosaiT 
creditor  were  not  in  possession,  the  exceptants  could  not  levy  their  going. 
deht  out  of  the  estate. 

Afr.  Workman,  in  reply. 

The  Lord  Ghancellor: 

I  will  not  dispose  of  this  case  at  present.    It  is  clear  that  it  is 
not  within  the  exception  of  the  Act.    The  exception  is  where  a  man 
has  an  estate  and  there  are  several  incumbrances  on  it,  and  one 
of  the  incumbrancers  enters  into  possession,  there  another  creditor 
shall  not  be  prejudiced  by  that  possession,  if  he  come  for  relief 
within  a  year  after  the  prior  creditor  has  been  removed  from  the 
possession.    That  is  a  fair  and  just  provision.    But  this  is  a  case  of 
a  wholly  different  nature ;  for  here  there  was  an  estate  for  life,  not 
bound  by  the  judgment,  and  a  remainder  (which  I  may  consider  as 
a  remainder  in  fee),  which  was  bound  by  the  judgment;  and  the 
receiver  appointed  in  1889  was  a  receiver  over  the  life  estate  in 
respect  of  a  charge  affecting  it.    The  case,  therefore,  is  not  within 
the  exception  ;  for  the  judgment  creditor  of  the  remainder-man 
had  no  right  to  enter  into  possession  of  the  estate  during  the  life 
of  the  tenant  for  life,  even  supposing  the  possession  had  been 
vacant.    The  simple  question ds,  whether  or  not  a  judgment  creditor 
of  a  remainder-man  in  fee  is  entitled  to  recover  out  of  the  lands, 
the  arrears  of  interest  which  accrued  due  for  any  period,  however 
long,  during  the  existence  of  *the  tenancy  for  life.    The  Act  of      [  *702  ] 
Parliament  is  very  express,  that  he  shall  not  be  entitled  to  recover 
interest  upon  his  judgment  but  within  six  years  after  it  becomes 
due  or  an  acknowledgment  has  been  given.    The  Act  does  not  say 
that  if  he  could  have  had  a  remedy  against  the  lands  and  neglected 
to  avail  himself  of  it,  he  shall  only  recover  six  years'  interest  there- 
out ;  but  it  is  absolute  and  positive  that  no  arrears  of  interest  shall 
be  recovered  but  within  the  time  specified  ;  and  then  the  exception 
states  the  only  case  in  which  the  Legislature  intended  to  relieve 
the  creditor  from  the  effect  of  the  previous  enactment.    I  am,  there- 
fore, inclined  to  think  that  the  report  is  right ;  I  wiU,  however, 
consider  the  matter  before  I  pronounce  my  decision. 

Tub  Lord  Chancellor:  Kov.s, 

In  this  case,  I  am  of  opinion  that  the  judgment  creditor  is  not 
entitled  to  more  interest  than  has  been  reported  due  to  him. 


864 
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[b.b. 


ViNCKNT 

Going. 


[•703] 


In  2  Boll.  Abr.  182,  it  is  laid  down  that  a  reversion  in  fee, 
dependant  apon  an  estate  for  life,  may  be  extended  :  bat,  however 
that  may  be,  it  does  not  touch  the  present  case ;  for  the  relief  here 
is  confined,  not  with  reference  to  the  nature  of  the  property  against 
which  the  remedy  is  sought,  but  with  reference  to  the  time  at  which 
the  party  is  seeking  it :  for  the  3  &  4  Will.  IV.  c.  27,  s.  42,  enacts, 
that  no  arrears  of  interest  shall  be  recovered  in  respect  of  a  demand 
payable  out  of  land,  but  within  six  years  next  after  the  same  shall 
have  become  due,  or  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  in  the  ^manner  therein  mentioned.  The 
arrears  of  interest  now  in  question  have  been  due  for  a  much 
longer  period,  and  there  has  not  been  any  acknowledgment  in 
writing,  and  therefore  the  creditor  is  not  entitled  to  more  than  the 
arrears  for  six  years  before  the  institution  of  the  suit.  He  has  got 
all  that  he  is  entitled  to.  The  exception  in  the  statute  is  merely 
that  while  a  prior  incumbrancer  is  in  possession,  his  possession 
shall  not  prejudice  a  subsequent  incumbrancer,  who  is  waiting  and 
who  comes  in,  in  reasonable  time,  to  make  the  fund  available  for 
the  payment  of  his  demand.  I  am  not  embarrassed  by  the  pro- 
visions of  the  3rd  section  of  the  3  &  4  Will.  IV.  c.  42 ;  for  this  is  a 
proceeding  upon  a  judgment,  not  upon  a  bond  of  covenant.  I  must 
say  that  it  is  most  desirable  that  the  Legislature  should  clear  up 
the  difficulties  which  they  have  themselves  created ;  for  it  seems 
difficult  to  reconcile  the  two  statutes.  The  exception  must  be 
overruled  with  costs. 


1844. 
iXov.  12. 

Sib  Edwabd 

SUODEN, 

L.C. 

[718] 


ANDERSON  v.  HIGGINS. 

(1  Jo.  &  Lat.  718—722.) 

Construction  of  a  contract  for  the  sale  of  a  leasehold  estate :  whether  it 
was  a  contract  for  a  sale  of  the  vendor's  interest  in  the  lease,  whatever  it 
might  be ;  or  that  a  good  title  to  the  leasehold  estate  should  be  made  out. 

Under  a  contract  to  make  out  a  good  title  to  a  lease  for  lives  renewable 
for  ever,  the  vendor  must  show  who  are  the  lives  in  existence  at  the  time 
of  the  contract. 

Bt  articles  of  agreement  of  the  27th  of  February,  1822,  made 
between  Luke  Higgins,  Walter  James  Bourke,  and  Edward  James 
Baynes)  a  trustee  mutually  appointed  for  the  several  purposes  after 
mentioned ;  after  reciting  that  Luke  Higgins  was  then  seised  and 
possessed  of  a  dwelling-house  and  lands,  in  as  full,  ample,  and 
beneficial  a  manner  as  the  same  were  held  by  him  under  and  by 
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virtue  of  a  lease  thereof  made  to  him  by  the  Earl  of  Lucan  for  three    Anderson 
lives  therein  named,  with  a  toties  quoties  clause  of  renewal,  at  the      hiooins. 
yearly  rent  of  111,  Is.  6^.,  and  a  pepper-corn  fine  on  the  fall  of  each 
life,  and  bearing  date  the  10th  of  September,  1799  ;  and  that  Walter 
James  Boarke  had  agreed  with  Luke  Higgins  for  the  actual  pur- 
chase of  bis  right,  title,  and  interest  in  and  to  said  lease  and  the 
premises  thereby  demised,  upon  clear  title  being  made  out  to  him, 
for  the  sum  of  1,250{.;  and  that  it  appeared  by  the  records  of  the 
Courts  that  several  judgments  had  been  confessed  by  and  appeared 
on  record  unsatisfied  against  Luke  Higgins  to  a  large  amount,  in 
consequence  whereof,  and  until  same  were  satisfied  or  paid  o£f,  a 
clear  title  could  not  be  made  out  to  W.  J.  Bourke  :  it  was  witnessed 
that  it  was  the  agreement  of  the  parties  that  Luke  Higgins  should 
cause  *and  procure  the  said  judgments  or  incumbrances,  which       [  *719  ] 
then  a£fected  the  premises  agreed  to  be  purchased,  to  be  satisfied  on 
record,  and  any  other  incumbrances  that  might  affect  the  premises 
to  be  also  satisfied,  so  as  that  Walter  James  Bourke  should  have  a 
clear  and  marketable  title  thereto :  but  in  case  of  Luke  Higgins, 
his  heirs,  executors,  or  administrators,  being  unable  to  get  the 
entire  of  said  judgments  satisfied  before  he  or  they  should  execute 
a  conveyance  of  the  premises,  then  that  W.  J.  Bourke,  his  heirs, 
executors,  <&c.,  should  retain  out  of  the  purchase-money  so  much 
thereof  as  would  pay  said  outstanding  judgments,  until  they  should 
be  either  paid  off  or  satisfied  by  Luke  Higgins,  his  heirs,  executors, 
&c. :  and  that  in  the  meantime,  and  until  the  title  was  made  out 
clear,  W.  J.  Bourke  executed  his  bond  and  warrant  to  Luke  Higgins, 
in  the  penal  sum  of  1,780{.,  conditioned  for  the  payment  of  890Z., 
part  of  the  purchase-money ;  W.  J.  Bourke  undertaking  to  pay  to 
Patrick  Boyd  the  sum  of  360/.,  then  due  him  on  foot  of  a  judgment 
obtained  against  Luke  Higgins;  which  bond  and  warrant  was  to 
remain  in  the  hands  of  Edward  James  Baynes  until  the  title  to  the 
premises  was  free  from  all  debts,  charges,  and  incumbrances,  and 
made  so  satisfactory  to  W.  J.  Bourke ;  and  upon  which  bond  in  the 
meantime  no  judgment  was  to  be  entered,  or  other  proceedings  had 
thereon :   and  Luke  Higgins  covenanted  to  pay  off  and  satisfy  all 
charges  and  incumbrances  affecting  the  premises,  and  to  execute  an 
assignment  of  the  lease  to  W.  James  Bourke,  and  thereupon  the 
bond  and  warrant  of  Walter  James  Bourke  was  to  be  delivered  to 
Lake  Higgins ;  which  bond  and  warrant  Luke  Higgins  thereby 
agreed  to  take  in  full  discharge  of  the  purchase-money.     And 
Luke  Higgins  covenanted  with  W.  J.  Bourke  to  make  out  a  clear 
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Ain>EB80K  title  to  the  premises,  free  and  discharged  from  all  incumbrances 
HiQGiKs.     whatsoever. 

[  720  ]  Upon  the  execution  of  these  articles,  W.  J.  Boorke  went  into 

possession  of  the  house  and  lands,  and  executed  bis.  bond  pursuant 
to  the  agreement,  and  delivered  it  to  Edward  James  Baynes. 
Some  time  in  the  year  1884,  Luke  Higgins  died  intestate,  leaving 
Alexander  B.  Higgins  his  only  son  and  heir-at-law,  and  Sarah 
Bingham,  his  only  daughter  and  administratrix^  him  surviving.  In 
1888  a  bill  was  filed  by  James  Anderson,  a  judgment  creditor  of 
Luke  Higgins,  against  Alexander  B.  Higgins  apd  Sarah  Bingham, 
and  against  W.  J.  Bourke  and  others,  praying  the  usual  accounts, 
and  that  W.  J.  Bourke  might  be  compelled  to  complete  his  contract : 
and  on  the  21st  of  February,  1848,  a  decree  to  account  was  pro- 
nounced, whereby  it  was  amongst  other  things  declared,  that  the 
contract  made  between  W.  J.  Bourke  and  Luke  Higgins  was  a 
valid  and  binding  contract;  and  it  was  referred  to  the  Master  to 
report  whether  a  good  title  could  be  made  to  W.  J.  Bourke  according 
to  the  terms  of  the  contract.  The  Master  reported  that  a  good  title 
to  the  dwelling-house  and  premises  could  be  made  to  W.  J.  Bourke 
according  to  the  terms  of  the  contract.  To  this  report  Bourke 
excepted,  for  that  the  Master  should  have  found  that  a  good  title 
had  not  been  made  out  to  him  according  to  the  terms  of  the  contract, 
for  that  no  evidence  was  laid  before  him  to  show  that  the  lives  in 
the  lease  of  the  10th  of  September,  1799,  or  any  or  either  of  them, 
were  living ;  and  for  that  it  did  not  appear  that  the  said  lease  had 
been  renewed ;  and  for  that  it  was  not  shown  that  the  lessor  in  the 
said  lease  was  enabled  to  make  the  same ;  and  for  that  the  title  of 
the  said  lessor  to  the  said  lands  and  premises  was  not  shown ;  and 
for  that  no  sufficient  evidence  of  the  existence  or  contents  of  the 
deed,  bearing  date  the  27th  of  February,  1760,  was  produced  to  said 
Master. 

[  721  ]  It  appeared  that  the  defendant,  Alexander  B.  Higgins,  was  one 

of  the  lives  named  in  the  lease. 

Mi\  Pigot  and  Mr.  Walter  Burke^  for  Walter  James  Bourke. 
Mr.  Monahan  and  Mr.  Atkinson  for  the  plaintiff. 

Thb  Lord  Ghangbllob: 

The  exception  is  not  simply  that  the  seller  has  not  shown  the 
existence  of  the  lives  ;  but  that  he  has  not  made  out  a  good  title, 
because  he  has  not  shown  the  title  of  the  lessor  to  make  the  lease  of 
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1799,  and  upon  other  grounds,  which  have  been  abandoned.  The  akdkbson 
question  now  before  me  is,  whether  the  seller  was  bound  to  show  higgins. 
the  existence  of  the  cestui  qui  vies  (i)  in  the  lease  of  1799.  Upon 
the  part  of  the  vendor  it  is  contended  that  the  contract  was  for  a  sale 
of  his  interest  in  the  lease  in  question,  whatever  it  might  be ;  and 
that  the  parties,  when  speaking  in  their  contract  of  a  good  title 
being  made  out,  only  meant  that  it  should  be  free  from  incum- 
brances. But  whatever  ambiguity  there  may  be  in  the  first  part  of 
the  contract,  there  is  none  in  the  latter  part ;  for  there  there  is  an 
express  agreement  that  the  seller  shall  make  out  a  good  and 
marketable  title, — free  from  incumbrances,  no  doubt;  but  those 
words  were  emphatically  introduced,  because  it  was  anticipated 
that  delay  in  completing  the  sale  would  arise  from  paying  off  the 
incumbrances.  Therefore  the  contract  was  not  only  that  a  good 
title  should  be  made  out,  but  also  that  it  should  be  free  from 
incumbrances.  I  think  it  clear,  upon  this  contract,  that  the  seller 
was  bound  to  make  out  a  good  title. 

Evidence  to  show  which  of  the  cestui  qui  vies  were  then  m  esse       [  722  j 

must  form  part  of  such  a  title.     I  do  not  understand  the  objection 

to  be,  that  the  vendor  was  bound  to  obtain  a  renewal  of  the  lease, 

if  any  of  the  cestui  qui  vies  were  then  dead ;  and  I  take  it  that  there 

is  no  question  as  to  the  forfeiture  of  the  lease.     If  so,  these  parties  « 

have  gone  to  great  expense  for  no  object ;  for  all  that  the  purchaser 

could  require,  and  to  that  he  was  entitled,  was  evidence  of  the 

existence  of  the  lives  at  the  time  of  the  contract.    It  is  true,  he  did 

not  require  that  evidence  at  the  time ;  but  he  now  requires  it ;  and 

I  should  be  of  opinion  that  a  good  title  can  now  be  made  out  under 

the  contract,  by  the  seller  showing  which  of  the  lives  were  in 

existence  at  the  time  of  the  contract,  and  by  a  conveyance  of  the 

interest  under  the  lease  for  the  then  existing  lives ;   and  that  the 

seller  would  not  be  bound  to  obtain  a  renewal  of  the  lease,  in  case 

any  of  the  cestui  qui  vies  were  then  dead.    The  seller  of  a  lease  for 

lives  must  be  prepared  to  show  what  lives  in  the  lease  are  in 

existence :  his  title  depends  on  the  fact  of  the  lives  or  some  of  them 

being  in  existence ;  and  the  purchaser  has  a  right  to  know  where 

the  cestui  qui  vies  are  living.    I  think,  therefore,  that  the  seller  was 

bound  to  produce  that  evidence,  though  he  is  not  to  be  blamed  for 

not  having  done  so  at  the  time  of  the  contract,  for  he  was  not 

required  to  do  so :  but  now  when  the  vendor  applies  for  a  completion 

of  the  contract,  which  still  remains  in  fieri,  he  is  bound  to  show  to 

(1)  Sic  throughout  the  report. 
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Anderson     the  purchaser  what  is  the  extent  of  the  interest  he  then  had  to 
HiGGiNs.     convey. 

Therefore,  in  strictness,  though  this  is  a  dispute  about  nothing, 
I  must  rule  this  exception  with  the  purchaser. 


1844. 
Nor,  13. 

Sir  Edward 

SUGOEN, 

L.C. 
[723] 


CLAEKE  V.  MOOEE  (1). 

(1  Jo.  &  Lat.  723—730 ;  S.  C.  7  Ir.  Eq.  E.  515.) 

An  instrument  under  seal,  whereby  A  (tenant  for  life,  with  a  leasing 
power),  <*  sets  "  to  B.  certain  lands  for  the  term  of  one  life  (not  naming  the 
cestui  que  vie) ;  lease  to  be  perfected  at  the  request  of  A.  and  the  costs  of 
B.,  with  the  usual  clauses  between  landlord  and  tenant;  and  on  which  was 
endorsed  a  memorandum  stating  the  name  of  the  cestui  que  vie,  is  not  an 
actual  demise,  but  only  an  agreement  for  a  lease^ 

The  doctrine  of  lachei  does  not  apply  to  a  bill  for  the  specific  performance 
of  an  agreement  for  a  lease,  which  is  in  point  of  fact  executed ;  both  parties 
being,  from  the  time  of  the  contract,  in  possession  of  the  benefits  thereby 
given  them. 

A  verbal  agreement  to  accept  a  lesser  rent  than  that  mentioned  in  an 
agreement  to  grant  a  lease,  followed  by  acceptance  thereof,  is  not,  per  w, 
an  abandonment  of  the  former  contract ;  nor  does  it  operate  as  a  substitu- 
tion of  a  new  agreement  for  the  former  one ;  or  as  the  creation  of  a  new 
tenancy,  in  which  the  old  tenancy  merged. 

A  landlord  filed  a  bill  for  the  specific  performance  of  a  contract  to  accept 
a  lease  at  the  rent  mentioned  in  the  agreement,  but  which  had  been  after- 
wards, by  parole,  reduced ;  and  at  the  Bar  he  undertook  to  execute  a  lease 
at  the  reduced  rent.  The  Court  decreed  accordingly ;  but  without  costs, 
because  of  the  conduct  of  the  parties. 

By  indenture  of  settlement  of  the  26th  of  January,  1799,  executed 
on  the  marriage  of  Richard  Clarke  the  elder,  the  lands  of  Deerpark 
were,  with  other  lands,  limited  to  the  use  of  Richard  Clarke  for  his 
life;  and  after  his  decease  (subject  to  a  jointure  for  his  intended 
wife),  to  the  use  of  such  son  or  sons  of  the  marriage,  as  he  should 
by  deed  or  will  appoint;  and  in  default  of  appointment,  to  the  use 
of  the  first  son  of  the  marriage  and  his  heirs :  and  Richard 
Clarke  was  thereby  empowered  to  demise  or  lease  all  or  any 
part  of  the  lands  for  any  term  of  years  or  lives,  in  possession 
and  not  in  reversion,  not  exceeding  thirty-one  years,  or  three 
lives,  and  at  the  best  rent. 

Mr.  Clarke  having  agi*eed  to  demise  part  of  the  settled  lands  to 
Mr.  John  Moore,  an  agreement  dated  the  9th  of  February,  1814, 
under  the  hands  and  seals  of  both  parties,  was  executed  by  them ; 
whereby  Richard  Clarke  "  sets  to  John  Moore  the  field  called  Ship- 
house  field,  or  Deerpark,  containing  about  three  acres,  for  the  term 

(1)  MWs  V.  Haytvooil  (1877)  6  Ch.  D.  196. 
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of   twenty-one   years,  or  one  life,  whichever  term   may  longest      Glabks 

continue,  at  the  rate  of  51.  18«.  9d.  per  the  acre;  to  commence      moobe. 

tenant  the  25th  of  March  next,  and  the  first  payment  to  be  made 

the  29th  of  September  next.    Leases  to  be  perfected  at  the  request 

of  Richard  Clarke,  and  at  the  costs  and  charges  of  *John  Moore,       [  *724  | 

with  the  usual  clauses  between  landlord  and  tenant: "  and  on  it  was 

endorsed  this  memorandum  signed  by  the  parties, "  P.  Moore,  second 

eldest  son  of  John  Moore,  aged  about  eleven  years,  is  the  life  named 

by  the  said  John  Moore,  as  mentioned  to  be  given  him  by  the  within 

agreement." 

Upon  the  execution  of  this  agreement  John  Moore  entered  into 
possession,  and  ever  since  continued  therein.  P.  Moore,  the  cestui 
que  vie,  was  still  living. 

About  the  year  1820  Richard  Clarke  entered  into  a  verbal  agree- 
ment with  John  Moore  to  reduce  his  rent  to  four  guineas  per  acre  ; 
which  reduced  rent  Moore  paid  to  Richard  Clarke  up  to  the  time  of 
his  decease. 

Upon  the  marriage  of  Richard  Clarke,  the  younger,  Richard 
Clarke,  the  elder,  by  indenture  of  the  13th  of  October,  1886, 
appointed  the  lands  of  Deerpark  to  him  and  his  heirs;  and 
Richard  Clarke,  and  his  son,  Richard  Clarke,  the  younger,  con* 
veyed  the  lands,  subject  to  certain  annuities  therein  mentioned,  to 
the  use  of  Richard  Clarke,  the  elder,  for  his  life ;  and  after  his 
decease,  to  the  use  of  Richard  Clarke,  the  younger,  for  his  life; 
and  after  the  decease  of  the  survivor  of  them,  to  the  issue  of  the 
marriage  in  strict  settlement :  and  it  was  provided  that  it  should  be 
lawful  for  Richard  Clarke,  the  younger,  during  his  life,  to  demise 
the  lands  for  three  lives,  or  thirty-one  years,  in  possession,  and  at 
the  best  rent. 

Richard  Clarke,  the  elder,  died  in  November,  1888.  John  Moore 
paid  the  abated  rent  to  Richard  Clarke,  the  younger,  up  to  September, 
1841 : .  in  January,  1842,  he  *c6mplained  that  it  was  more  than  the  [  *725  ] 
lands  were  worth,  and  required  from  the  plaintiff  a  further  abate- 
ment. Mr.  Clarke  refused  to  make  any  further  reduction,  but 
offered  to  take  up  the  lands  from  him  if  he  did  not  break  them  up 
for  tillage. 

John  Moore  refused  to  accept  this  offer ;  and  in  the  spring  of 
the  year  1842  he  ploughed  up  part  of  the  lands  and  sowed  it 
with  oats. 

Immediately  thereupon  Mr.  Clarke  caused  John  Moore  to  be 
served  with  a  notice,  dated  the  4th  of  April,  1842,  requiring  him 
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Clarke      forthwith,  in  pursuance  of  the  agreement  of  1814,  to  tender  to  him 

MooBE.      ^  lease  of  the  premises,  for  the  term  in  the  agreement  mentioned, 

in  order  that  the  same  might  be  executed  by  both  of  them ;  and 

apprizing  him  that  if  he  neglected  to  do  so,  he  would  proceed  to 

enforce  an  execution  of  the  contract. 

No  answer  having  been  given  to  this  notice,  a  draft  of  a  lease, 
reserving  a  rent  of  five  guineas  per  acre,  was,  on  the  24th  of  May, 
1842,  served  on  John  Moore ;  and  with  it  a  notice  from  Mr.  Clarke, 
requiring  him  to  return  the  same  approved  ;  or  to  specify  his  objec- 
tions thereto  in  writing.  To  this  John  Moore  replied  that  he  would 
not  comply  with  the  notice.  In  June,  1842,  he  tendered  the  abated 
rent,  due  the  25th  of  March  preceding,  to  Mr.  Clarke,  who  refused 
to  accept  it ;  and  in  September,  1842,  John  Moore  served  a  notice 
to  quit  on  Mr.  Clarke. 

The  bill  in  this  cause  was  thereupon,  in  December,  1842,  filed  by 
Kichard  Clarke,  for  a  specific  performance  of  the  agreement  of 
February,  1814. 
[  72G  ]  The  defendant,  by  his  answer,  submitted,  amongst  other  matters, 

that  if  the  agreement  was  now  to  be  specifically  performed,  the  lease 
should  be  made  at  a  rent  according  to  the  value  of  the  lands ;  or,  at 
all  events,  at  a  rent  not  exceeding  the  reduced  rent. 

At  the  hearing  the  plainti£f  waived  his  claim  to  the  rent  reserved 
by  the  agreement  of  1814 ;  and  stated  that  he  was  willing  to  execute 
a  lease  at  the  reduced  rent  of  four  guineas  per  acre. 

Mr.  Serjeant   Warren,   Mr.   Moore,  and  Mr.  Ball,   for   the 
plaintiff. 

Mr.  Brooke,  Mr.  Pigott,  and  Mr.  Mara  for  the  defendants, 
cited V.  White  (i) ;  Watson  v.  Reid  (2). 

The  Lord  Chancellor: 

This  is  a  simple  case.  The  late  Mr.  Clarke  being  tenant  for  life 
of  the  lands,  with  a  leasing  power,  executed  an  agreement  by  which 
he  contracted  to  demise  them  to  the  defendant  for  the  term  of  one 
life,  or  twenty-one  years.  I  think  it  is  clear  that  this  was  a  mere 
agreement  to  grant  a  lease,  and  not  a  lease :  for  no  life  was  named 
in  the  body  of  the  agreement,  and  it  contained  an  express  provision 
that  a  lease  should  be  prepared  at  the  request  of  the  landlord  and 
cost  of  the  tenant,  with  the  usual  clauses  between  landlord  and 

(1)  19  R.  B.  182  ^3  Swaust.  UVS,  «.)•      (-}  ^  B.  E.  203  (1  Buss.  &  My.  236). 
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tenant.  I  should  not  hold  that  such  an  instrument  would  in  itself  Clarke 
operate  as  an  actual  lease,  where  *the  usual  clauses  did  not  appear,  moork. 
and  where  the  effect  would  be,  that  upon  the  face  of  the  instrument  [  *727  ] 
it  would  be  a  void  execution  of  the  power  which  was  clearly  intended 
to  be  exercised ;  for  the  party  undertook  to  give  a  continuing  interest, 
which  he  could  not  give  but  by  an  exercise  of  the  power.  All  the 
authorities  concur  that  such  a  contract  may  be  enforced  by  or 
against  the  remainder-man.  There  being  no  objection  to  this  as 
an  agreement,  it  is  insisted  that  it  cannot  be  enforced  by  reason  of 
matters  subsequent :  and  also  that  the  plaintiff  has  been  guilty  of 
Uiches  because  this  agreement  was  made  in  1814,  and  the  bill  was 
not  filed  until  1842.  I  never  before  heard  the  doctrine  of  laches 
applied  to  a  contract  which  was  in  point  of  fact  executed.  This  is 
not  the  case  of  a  contract  remaining  in  fieri^  in  the  proper  sense  of 
the  words;  but  in  the  view  of  a  court  of  equity  this  contract 
amounts  to  a  lease,  the  one  party  giving  and  the  other  taking 
possession :  laches,  therefore,  has  nothing  to  do  with  the  case. 
It  is  new  to  me  to  hear  it  argued,  that  because  a  party  has 
neglected  for  a  long  time  to  call  for  the  execution  of  a  contract 
for  a  lease,  he  being  in  enjoyment  of  the  benefits  given  to  him  by 
the  contract,  therefore  he  is  not  at  liberty  to  enforce  it  at  any  time 
before  the  term  expires.  Then  it  was  stated  that  the  question  of 
value  would  prevent  me  from  enforcing  the  contract ;  for  that  this 
was  an  agreement  of  1814,  when  rents  were  high,  and  subse- 
quent events  show  that  those  rents  could  not  now  be  obtained :  but 
the  agreement  of  1814  did  receive  a  modification  by  an  agreement 
in  1820  to  take  an  abated  rent.  Therefore  I  am  not  at  liberty  to 
consider  what  might  have  been  the  case  if  there  had  been  no 
abatement.  That  abatement,  I  consider,  may  be  valid,  as  a 
new  agreement  for  a  lease  on  the  same  terms  as  before,  but  at 
the  reduced  rent :  for  if  the  abated  rent  were  the  best  that  could 
be  then  ^obtained,  the  agreement  was  a  confirmation  of  the  original  [  *728 } 
contract.  But  as  the  plaintiff  is  willing  to  take  the  reduced  rent,  it 
cannot  be  objected  that  this  is  a  bill  for  the  specific  performance  of 
an  agreement  with  the  variation  in  favour  of  £he  plaintiff;  but  it  is 
like  the  case  of  Price  v.  Dyer  (i),  where  the  parol  variations  of  the 
contract  have  been  introduced  by  the  defendant,  and  not  by  the 

plaintiff,  for  his  own  benefit.    v.  White  (2)  has  no  application  : 

for  this  is  a  contract  executed  ;  there  it  never  had  in  any  manner 

been  executed,  and  the  party  took  the  way  leave  for  a  purpose  which 

(1)  11  E.  E.  102  (17  Yes.  356).  (2)  19  E  E.  182  (3  Swanst.  108, «.). 
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failed.  There  are  other  cases  in  which  a  man  having  entered  into 
a  contract  for  a  specific  purpose,  which  afterwards  failed,  has  not 
been,  in  this  Court,  compelled  to  accept  the  lands ;  but  the  other 
party  has  been  left  to  his  remedy  at  law.  This  is  a  very  nice  point, 
upon  which  I  give  no  opinion ;  for  in  the  present  case  the  defen- 
dant  has  taken  the  lands  for  the  purpose  of  cultivation  only,  which 
purpose  has  not  failed,  but  endures  to  the  present  time.  The  value 
of  the  lands  may  have  varied  from  time  to  time,  but  that  can  have 
no  bearing  upon  the  execution  of  the  present  contract.  But  then  it 
was  said  that  there  was  an  abandonment  of  the  contract.  I  did 
not  understand  that  argument  at  first;  it  is  rather  refined.  I 
should  be  sorry  to  hold  that  because  a  landlord  abates  the  rent 
for  a  time,  or  permanently,  he  therefore  abandons  the  whole 
contract.  It  is  one  thiug  for  a  landlord  to  say  to  his  tenant, 
^*  I  will  take  a  lesser  rent,  you  still  continuing  to  hold  according 
to  the  terms  on  which  you  now  hold ;  "  and  another  thing  to  say, 
''  I  will  create  a  completely  new  tenancy  in  lieu  of  the  former."  I 
should  do  a  most  mischievous  thing  were  I  to  hold  that  a  mere 
abatement  of  rent,  which  occurs  *every  day,  would  altogether  pat 
an  end  to  the  existing  contract :  and  create  a  new  tenancy  from  year 
to  year.  The  abatement  of  the  rent  was  rather  a  confirmation  of 
the  existing  tenancy,  with  a  relaxation  of  one  of  the  terms  of  it. 
It  was  then  said  that  the  effect  of  the  new  agreement  was  to  create 
a  new  tenancy,  in  which  the  existing  tenancy  would  merge :  a  sort 
of  implied  surrender.  There  is  no  authority  in  law  for  such  a 
position.  The  defendant,  no  doubt,  was,  at  law,  tenant  from  year 
to  year ;  but  in  the  view  of  this  Court  he  was  a  tenant  for  the  whole 
term,  according  to  his  agreement.  Another  way  in  which  the  matter 
was  put  was  this :  that  there  was  a  change  or  substitution  of  the 
one  agreement  for  the  other ;  but  I  see  no  grounds  for  adopting 
that  opinion.  I  should,  therefore,  have  thought  that  this  was  a 
plain  case  for  a  specific  performance.  But  then  it  appeared  that 
the  plaintiff  insisted  upon  his  right  to  the  original  rent ;  although 
the  tenant  for  life  had  abated  the  rent  in  1820,  and  the  remainder- 
man had  accepted  the  abated  rent  for  some  years.  I  should  have 
considered  it  inequitable  if  the  plaintiff  had  continued  to  insist  on 
the  execution  of  the  original  agreement ;  for  the  tenant  had  been 
induced  to  believe  that  he  was  to  hold  at  the  abated  rent.  The 
tenant  became  negligent  in  his  payments ;  and  then  the  landlord 
offered  to  take  back  the  property  provided  he  did  not  break  up 
the  laud.     The  tenant,  however,  did  not  choose  to  accede  to  that 
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proposition,  bnt  broke  np  the  land.  However,  I  cannot  say  that  he 
committed  waste  thereby,  or  that  this  was  an  improper  mode  of 
cultivation  ;  for  the  evidence,  which  is  all  one  way,  shows  that  the 
lands  were  marshy,  and  that  it  was  necessary  to  break  them  up 
from  time  to  time ;  but  the  evidence  also  shows  that  the  lands  have 
been  improperly  cropped  since  they  were  broken  up ;  and  I  have  no 
doubt  that  the  object  of  the  defendant  was  *to  get  rid  of  the  lands  [  *730  ] 
after  deteriorating  their  value.  The  tenant,  therefore,  has  acted 
wrongly ;  and  the  landlord  has  not  acted  rightly ;  for,  before  the 
filing  of  the  bill,  he  insisted  on  being  paid  the  original  rent,  which 
he  now  properly  waives  at  the  Bar,  and  only  asks  for  a  specific  per- 
formance at  the  abated  rent.  I  shall  therefore  decree  a  specific 
performance,  but  leave  each  party  to  bear  his  own  costs. 


1846.    Q.  B.    7  Q.  B.  2.  Tr.r. 

IN  THE   QUEEN'S   BENCH. 


[2] 


EEG.   V.  The  KINGSTON-UPON-HULL  DOCK 
COMPANY  (1). 

(7  Q.  B.  2—26;  S.  C.  14  L.  J.  M.  G.  114;  9  Jur.  442 ;  1  New  Seas.  Gas.  621.) 

By  stat.  14  Geo.  III.  c.  56,  6.  15,  the  Hull  Dock  Gompany  were 
empowered  and  required,  within  seven  years  from  December  3l8t,  1774, 
to  make  a  basin  or  dock  at  Kingston -upon-HuU,  with  reservoirs,  sluices, 
bridges,  roads,  &c. ;  by  s.  18,  certain  lands  of  the  Grown  were  granted  to 
them  for  that  purpose;  and  s.  42  enacted  that,  in  consideration  of  the 
expense  the  Gompany  would  be  at  in  making  and  keeping  in  repair  such 
dock,  &c.,  there  should  be  payable,  from  and  after  December  31  st,  1774,  to 
the  Gompany,  for  every  ship,  &c.  ''coming  into  or  going  out  of  the  said 
harbour,  basin,  or  docks,  within  the  port  of  Kingston-upon-Hull,"  or 
imlading  or  putting  on  shore,  or  lading  or  taking  on  board,  any  of  their 
cargo,  or  any  goods,  within  the  said  port,  certain  duties  of  tonnage 
(according  to  the  full  of  the  reach  and  burthen),  to  be  paid  at  the  time  of 
the  ship's  entry  inwards  or  clearance  outwards ;  or,  in  case  any  ship  should 
not  enter  as  aforesaid,  then,  at  any  time  before  such  ship  should  proceed 
from  the  said  port,  at  the  Gustom-house  in  the  said  port. 

The  Gompany,  according  to  the  statute,  made  a  dock  in  the  parish  of  T. 
communicating  with  the  harbour  or  river  Hull  and  the  river  Humber.  The 
dock  is  in  their  own  land,  granted  as  above.  They  have  no  right  of  pro- 
perty in  the  harbour,  and  occupy  nothing  on  the  shores  of  the  Humber, 
except  the  entrance  basin  of  the  dock.  The  port  of  Hull  (in  the  popular 
sense,  adopted  in  this  case)  includes  the  Humber  to  the  mid  stream,  and  all 
ships  using  the  dock  pass  through  this  portion  of  the  Humber.  Some  dis- 
charge and  load  their  cargoes  in  the  Humber  or  the  harbour,  without  using 
the  dock  or  entering  upon  any  property  of  the  Gompany :  but  these,  as  well 
as  the  ships  entering  the  dock,  pay  tiie  tonnage  duties :  Held,  on  appeal 
against  a  poor  rate  for  the  parish  of  T., 

1.  Even  assuming  that  the  word  "harbour**  in  s.  42  was  synonymous 
with  ^'  port,**  so  that  the  duties  attached  on  all  ships  entering  the  port, 
whether  they  came  into  the  dock  or  not,  still  that  the  Gompany  were  rate- 
able for  the  duties  on  ships  which  actually  did  enter  the  dock,  those  duties 
being  profits  of  the  Gompany's  land  in  T.,  accruing  there.    But 

2.  That  they  were  not  rateable  in  T.  for  the  dock  in  respect  of  duties 
which  were  paid  by  ships  not  entering  or  using  it. 

On  appeal  by  the  Dock  Gompany  at  Eingston-upon-Hall 
against  a  rate  for  the  relief  of  the  poor  of  the  united  parishes  of 
Holy  Trinity  and  St.  Mary  in  the  town  of  Kingston-upon-HuU, 
whereby  they  were  assessed  as  the  occupiers  of  certain  wharfage 
rates,  dues  and  sheds,  the  Sessions  amended  the  rate  and  assess- 
ment by  reducing  it  to  14,600/.,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

(1)  Dist.   R,  V.  Berwick  Assessment  sham  [1894]  2  Q.  B.  675,  678,  679,  63 

Committee  (1885)  16  a  B.  D.  493,  55  L.  J.  M.  0.  274,  71  L.  T.  34,  C.  A. ; 

L.  J.  M.  G.  84, 54  L.  T.  159 ;  discussed,  see  Preface. 
Blyth  Harbour  Commissioners  v.  New- 
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The  docks  of  the  said  Company,  at  Kingston-upon-HuU,  have  been        Reg. 
made  in  pursuance  of  stats.  14  Geo.  III.  c.  56 ;  42  Geo.  III.  c.  xci.  (1) ;    hull  Dock 
45  Geo.  m.  c.  xlii.  (2) ;  5  Geo.  IV.  *c.  xiii.  (3) ;  and  to  these  and  to     Company. 
any  other  Acts  relating  to  the  said  docks,  printed  in  WooUey's 
Collection  (4),  each  party  was  to  be  at  liberty  to  refer  in  the  argu- 
ment of  this  case,  as  also  to  the  grounds  of  appeal,  if  necessary. 

By  stat.  14  Geo.  III.  c.  56,  s.  42,  it  was  enacted  that,  in 
consideration  of  the  great  charges  and  expenses  which  the  making, 
building,  erecting  and  providing  the  basin  or  dock,  quay  or  wharf, 
reservoirs,  sluices,  bridges,  roads  and  works,  thereby  directed  to  be 
made,  '^  and  the  supporting,  maintaining,  and  keeping,  the  same 
in  repair  for  the  future,  will  amount  unto,  there  shall  be  payable, 
and  paid,  from  and  after  the  said  81st  day  of  December,  1774,  to 
the  said  Company,  or  to  their  collectors  or  deputies,  for  their  use, 
for  every  ship  or  vessel  (the  King's  ships  of  war,  and  other  ships 
and  vessels  employed  in  his  Majesty's  service,  only  excepted) 
coming  into  or  going  out  of  the  said  harbour,  basin,  or  docks, 
within  the  port  of  Kingston-upon-HuU,  or  unlading  or  putting  on 
shore,  or  lading  or  taking  on  board,  any  of  their  cargo,  or  any 
goods,  wares,  or  merchandize,  within  the  said  port,  by  the  master 
or  commander,  owner  or  owners,  of  every  such  ship  or  vessel,  the 
several  rates  or  duties  of  tonnage  (according  to  the  full  of  the  reach 
and  burthen)  hereafter  particularly  rated  and  described  "  (5). 

Soon  after  the  passing  of  stat.  14  Geo.  III.  c.  56,  the  Old  Dock  [  4  ] 
was  built  by  the  appellants ;  and  the  Humber  Dock,  with  the  lock 
pit,  and  entrance  basin  thereto,  was  built  by  the  appellants  shortly 
after  the  passing  of  stat.  42  Geo.  III.  c.  xci. ;  the  third,  or  Junction 
Dock,  was  subsequently  built  by  the  appellants.  The  three  docks 
communicate  one  with  another;  and  the  Humber  Dock  has  an 

(1)  Local  and  personal  public.  For  the  clause  proceeds :  **  Which  rates  or 
making,  among  other  things,  addi-  duties  shall  be  and  are  hereby  vested 
tional  basins  or  docks.  in  the  said  Dock  Company  as  their  own 

(2)  Local  and  personal  public.  For  proper  moneys,  and  to  and  for  their 
raising  further  money  to  make  addi-  own  proper  use  and  behoof,  for  the 
tional  docks.  See  sect.  16,  p.  387,  pui-poses  aforesaid,  and  shall  be  paid 
note  (9),  post  at  the  time  of  such  ship's  or  vessers 

(3)  Local  and  personal  public ;  men-  entry  inwards,  or  clearance  or  dis- 
tioned  probably  by  mistake,  instead  of  charge  outwards ;  or  in  case  any  ships 
stat.  5  Geo.  IV.  c.  52,  passed  to  amend  or  vessels  shall  not  enter  as  aforesaid, 
stat.  42  Geo.  III.  c.  xci.,  as  to  certain  then,  at  any  time  before  such  ships  or 
Crown  lands.  vessels  shall  proceed  from  the  said  port, 

(4)  **  Collection  of  statutes  relating  at  the  Custom-house  in  the  said  port.'* 
to  the  town  of  Kingston-upon-HuU  "  See,  for  other  clauses,  p.  382,  note  (6), 
&c.,  London,  1830.  and  p.  385,  notes  (2)  and  (3),  pott. 

(o)  The  rates  are  then  specified,  and 
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iiEG.        entrance  into  the  same  from  the  river  Humber.     The  Old  Dock 

Hull\ock   bas  an  entrance  into  the  same  from  the  harbour  or  river  Hull, 

Company,     which,  falls  into,  and  is  entered  from,  the  river  Humber  ;  and  the 

Old  Dock  communicates  with  the  Humber  Dock,  by  means  of  the 

Junction  Dock.     (It  was  agreed  that  a  plan,  annexed  to  the  case, 

should  be  referred  to  as  correct.) 

The  Dock  Company  have  no  right  of  property  in  this  harbour  or 
haven ;  nor  do  they  occupy  any  thing  there,  or  on  the  shores  of  the 
Humber,  except  the  entrance  basin  of  the  Humber  Dock.  The  west 
or  town  side  of  the  old  harbour  to  the  mid  stream  thereof,  opposite 
the  town,  is  within  the  parishes  of  Holy  Trinity  and  St.  Mary  in 
the  said  town,  for  which  parishes  the  said  rate  was  made. 

The  port  of  Hull,  in  its  more  confined  sense,  includes  the  river 
Humber  to  the  mid  stream  thereof,  opposite  the  town  and  harbour; 
and  all  vessels  frequenting  the  docks  or  harbour  pass  through  that 
portion  of  the  river  Humber  which  is  within  the  port  of  Hull  as 
above  described.     Some  of  them  discharge  and  load  their  cargoes 
in  the  Humber  opposite  to  the  town,  and  on  the  town  side  of  the 
mid  stream  thereof,  without  entering  the  harbour,  or  the  entrance 
basin,  or  any  of  the  docks,  and  without  ever  using  any  part  of  the 
[  *5  ]        soil  or  property  of  the  Dock  Company,  and  without  ever  *coming 
within  the  limits  of  either  of  the  before  mentioned  parishes,  and 
on  such  occasions  pay  tonnage  dues  to  the  appellants ;  such  dues 
amounting  annually,  on  an  average  of  the  last  three  years,  to  the 
sum  of  448Z.  Ss.  9d.    Others  discharge  and  load  their  cargoes  in 
the  entrance  basin  of  the  Humber  Dock,  without  entering  any  of 
the  docks,  or  the  harbour,  and  without  using  any  other  of  the  soil 
or  property  of  the  Dock  Company  than  the  entrance  basin,  and  on 
such  occasions  pay  tonnage  dues  to  the  appellants,  such  dues 
amounting  annually,  on  an  average  of  the  last  three  years,  to 
1,5772.  16^.  9d.     Others  enter  the  old  harbour,  and  discharge  and 
load  their  cargoes  there,  some  on  the  east  side,  and  others  on  the 
west  side  thereof,  but  without,  in  either  case,  entering  any  of  the 
docks,  or  basins,  or  using  any  part  of  the  soil  or  property  of  the 
Dock  Company,  and  on  such  occasions  pay  tonnage  dues  to  the 
appellants ;  such  dues,  on  the  east  side,  amounting  annually  to 
2222.  8^.  2d.j  and  those  on  the  west  side  of  the  harbour  to  the  sum 
of  2,1082.  28.  Id.    Others  enter  the  harbour,  and  proceed  through 
it  into  the  Old  Dock,  and  discharge  and  load  their  cargoes  either 
there  or  in  the  Junction  or  Humber  Dock,  and  on  such  occasions 
pay  tonnage  dues  to  the  appellants^  such  dues  amounting  annually, 
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on  an  average  of  the  last  three  years,  to  2,581Z.  6«.  9^.    And  others        Reg. 
enter  the  entrance  basin  of  the  Humber  Dock,  and  proceed  through    huliT'dock 
it  into  the  said  last  mentioned  dock,  and  discharge  and  load  their     Company. 
cargoes  either  there  or  in  the  Junction  Dock  or  in  the  Old  Dock, 
and  on  such  occasions  pay  tonnage  dues  to  the  appellants ;  such 
dues   amounting,   upon  the  average  of  the  last  three  years,  to 
28,268/.  4«.  M. 

The  tonnage  dues  in  respect  of  which  the  Dock  Company  *are        [  •«  ] 
rated  are  all  paid  and  collected  at  the  Queen's  Custom-house, 
without  reference  to  the  place  where  the  vessels  are  lying,  or  dis- 
charge or  take  in  their  cargoes,  and  whether  they  enter  any  part 
of  the  docks  or  basin  of  the  Company,  or  not. 

The  appellants  are  rated,  in  the  rate  or  assessment  which  is  the 
subject  of  the  present  appeal,  to  the  full  amount  (subject  to  the 
usual  and  necessary  deductions)  of  the  tonnage  dues  received  by 
them,  for  all  the  above-mentioned  vessels  frequenting  the  port  of 
Hull,  in  whatever  part  of  the  port  their  cargoes  are  discharged  or  ' 
loaded,  and  whether  tliey  enter  the  basins,  or  docks,  and  harbour, 
or  any  of  them,  or  not. 

The  Court  found  that  the  town  of  Eingston-upon-HuU  consists 
of  two  parishes,  viz.  the  parish  of  the  Holy  Trinity,  and  the  parish 
of  St.  Mary,  and  that  all  the  docks  and  basins,  as  frell  as  the  west 
side  of  the  old  harbour  to  the  mid  stream  of  the  river  Hull,  are 
locally  situate  within  the  said  two  parishes. 

For  the  appellants  it  was  contended  that  the  Dock  Company 
could  not  be  rated  for  their  property  in  respect  of  any  of  their 
tonnage  dues,  inasmuch  as  they  were  all  earned  before  the  vessels 
came  within  either  of  the  aforesaid  parishes  of  Holy  Trinity  and 
St.  Mary,  or  came  into  the  docks,  or  upon  the  soil  of  the  Company; 
and  that,  at  all  events,  they  could  only  be  rated  in  respect  of  the 
tonnage  dues  paid  for  such  vessels  as  actually  came  into  or  used 
the  docks  or  soil  of  the  Company,  and  also  came  within  the  limits 
of  the  aforesaid  parishes. 

The  respondents,  on  the  other  hand,  contended  that,  as  all  the 
dues  were  given  in  respect  of  the  docks,  the  Company  were  liable 
to  be  rated  for  their  docks  in  *respect  of  the  whole  amount  of        [  *7  ] 
tonnage  dues  paid  at  the  port  of  Hull,  whether  the  vessels  entered 
the  docks,  or  used  the  soil  of  the  Company,  or  not. 

The  Court  (i)  held  that  the  appellants  were  liable  to  be  rated 
in  respect  of  the  tonnage  dues  received  by  them  (subject  to  the 
(1)  M.  T.  Boines,  Esq.,  Recorder  of  Hull. 
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Reo.         dedactions  aforesaid)  for  ships  or  vessels  asing  their  docks  and 
Hull  Dock    entrance  basin  ;  viz. : 

CoHPANT.        I    Yor  those  using  the  entrance  basin  without  going  into  the 
docks. 

2.  For  those  passing  through  the  old  harbour  to  the  Old  Dock, 
and  using  that  or  the  other  docks. 

8.  For  those  passing  through  the  entrance  basin  into  the  Humber 
Docky  and  using  that,  or  the  other  docks. 

But  that  the  appellants  were  not  liable  to  be  rated  in  respect  of 
dues  received  by  them  for  ships  or  vessels  not  using  their  docks  or 
entrance  basin  ;  viz. : 

1.  For  those  discharging  their  cargoes  in  the  river  Humber, 
without  entering  the  harbour,  entrance  basin,  or  docks. 

2.  For  those  which  discharge  their  cargoes  in  the  old  harbour, 
either  on  the  west  or  east  side  thereof,  without  entering  the  docks 
or  basin. 

The  Court  amended  the  rate  accordingly. 

The  question,  therefore,  for  the  opinion  of  the  Court  of  Queen's 
Bench  was,  whether  the  appellants  were  liable  to  be  rated  in  respect 
of  all,  or  any,  of  the  above  classes  of  dues  received  by  them. 

1.  If  the  Court  should  be  of  opinion  that  the  Dock  Company 
were  not  liable  to  be  rated  in  respect  of  any  of  their  tonnage  dues, 
then  the  rate  was  to  be  reduced  to  2,9412. 
[  *8  ]  2.  If  the  Court  should  be  of  opinion  that  the  Dock  *Company 

were  liable  to  be  rated  in  respect  of  such  only  of  the  tonnage  dues 
as  are  paid  by  vessels  which  enter  the  docks  and  come  upon  or  use 
their  soil,  then  the  order  of  Sessions  was  to  be  confirmed. 

8.  If  the  Court  should  be  of  opinion  that  the  Dock  Company 
were  not  liable  to  be  rated  in  respect  of  the  tonnage  dues  paid  by 
vessels  which  come  into  and  use  the  docks,  but  enter  by  the  old 
harbour,  then  the  rate  was  to  be  reduced  to  12,427Z. 

4.  If  the  Court  should  be  of  opinion  that  the  Dock  Company 
were  liable  to  be  rated  in  respect  of  all  the  tonnage  dues  paid  by 
vessels  discharging  their  cargoes  on  the  west  side  of  the  old  harbour, 
but  which  do  not  enter  the  docks,  or  come  upon  or  use  the  soil  of 
the  Company,  then  the  rate  was  to  be  increased  to  16,2142. 

5.  If  the  Court  should  be  of  opinion  that  the  Dock  Company 
were  liable  to  be  rated  in  respect  of  all  tonnage  dues  paid  by  vessels 
at  the  port  of  Hull,  received  by  them  by  virtue  of  the  Act  of 
Parliament  first  aforesaid,  then  the  rate  was  to  be  increased  to 
16,7602. 


VOL.  Lxviii.]  1845.     Q.  B.    7  Q.  B.  8—10.  879 

The  case  was  argued  in  last  Hilary  Term  (i).  Rbq. 

V. 

Hull  Dock 
Hilly  Archbold  and  Raines^  for  the  respondents  :  Company. 

All  the  dues  are  rateable.     The  dock  property  has  been  rated 
from  a  period  very  little  later  than  stat.  14  Geo.  III.  c.  56 :  Rex  v. 
The  Dock  Conipatiy  of  Hull  (2),  Rex  v.  The  Hull  Dock  Company  (3) : 
and  no  distinction  has  been  taken  as  to  different  classes  of  dues : 
and,  where  a  uniform  practice  of  rating  has  long  prevailed  as  to 
particular  classes  of  property,  the  Court  will  not  lightly  disturb  *it:        [  *9  ] 
Bex  V.  Coke  (4),  per  Bayley,  J.     This  case  cannot  be  governed  by 
Rex  V.  The  Aire  and  Colder  Navigation  Company  (5)  ;  for  there  the 
appellants  had  only  an  incorporeal  hereditament,  and  no  right  in 
the  soil ;  and  on  that  ground  the  decision  rested.     The  only  case 
which  can  raise  a  doubt  here  is  Reg.  v.  The  Bristol  Dock  Com- 
pany(6)y  where  the  Company  were  held  not  rateable  in  Clifton 
parish  for  dues  imposed  by  stat.  48  Geo.  III.  c.  cxl.  (local  and 
personal,  public)  on  every  ship  &c.  '*  entering  into  the  port  of 
Bristol."    But  the  port  lay  in  more  than  twenty  parishes,  and 
comprised  an  area  of  48,555  acres ;  the  land  of  the  appellants  in 
Clifton,  by  which  it  was  said  the  rates  were  in  part  earned,  con- 
sisted of  less  than  twelve  acres  ;   the  harbour  was  an  old  tide, 
harbour  formed  by  a  river,  in  the  soil  of  which  the  appellants  had 
no  property:  they  constructed  works  by  which  the  harbour  was 
kept  full  of  water ;  but  of  these  only  a  small  part  lay  in  Clifton. 
In  this  case  the  river  Humber,  in  which  the  appellants  claim  no 
property,  does  not  form  part  of  the  works  by  which  the  dues  are 
earned ;  the  works  are  the  docks,  which  are  entirely  in  the  land 
of  the  appellants.     In  Reg.  v.  The  Biistol  Dock  Company  (6)  the 
dues  on  vessels  ''  entering  into  the  port "  were  levied  at  distant 
places  in  Somerset  and  Gloucestershire,  and  on  vessels  which  never 
came  near  the  harbour.    But,  under  stat.  14  Geo.  III.  c.  56,  s.  42, 
the  dues  are  paid  to  the  Hull  Dock  Company  for  every  vessel  &c. 
"  coming  into,  or  going  out  of  the  said  harbour,  basin,  or  docks, 
within  the  port  of  Kingston-upon-HuU,  or  unlading  or  putting  on 
shore,  or  lading  *or  taking  on  board,  any  of  their  cargo,  or  any       [  'lo  ] 

(1)  January    22nd  ;    before    Lord      on  this  point  appeared  in  the  present 
Denman,  Ch.  J.,  Patteson  and  Cole-      special  caae. 

ridge,  JJ. ;  and  2dth,  before  the  same  (4)  29  E.  B.  408  (5  £.  &  C.  797, 

Judges  and  Wightman,  J.  805). 

(2)  1  T.  E.  219.  (5)  33  E.  E.  344  (9  B.  &  0.  820). 

(3)  5  M.  &  S.  394.    WoHley,  for  the  (6)  55  E.  E.  338  (I  Q.  B.  635). 
appellants,  objected  that  no  statement 
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reo.  goods,  wares,  or  merchandize,  within  the  said  port."  The  word 
Hull' Dock  '*  port,"  here,  must  be  taken  in  the  limited  and  popular  sense  "of 
Company.  ^  ^^^  situate  locally  on  a  certain  river  or  part  of  a  river  with  a 
town  near  thereto,"  as  in  The  Dock  Company  at  Kitigston-upon^HvU 
[  11  ]  V.  Browne  (i).  *  *  In  Reg.  v.  The  Bristol  Dock  Company  (2)  all 
vessels  entering  the  port  paid  dues ;  but  the  benefit  so  paid  for 
resulted  from  their  whole  works,  and  only  in  a  small  degree  from 
those  in  the  respondent  parish.  Besides,  in  that  case  the  local  Act, 
sect.  64,  gave  a  principle  of  rating,  on  which  the  case  turned ;  the 
Act  here  has  no  similar  clause.  The  real  question  there  was,  not 
whether  the  Company  should  or  should  not  pay  for  the  profits  d 
their  land,  but  in  what  proportion.  Here,  if  the  appellants  succeed, 
the  land  converted  into  docks  will  furnish  no  rateable  matter  at  alL 
It  may  be  said  that  the  Company  will  pay  in  respect  of  wharfage ; 
but  that  is  for  profit  derived  from  other  land  and  on  other  con- 
siderations. If  stat.  14  Geo.  III.  c.  56,  had  not  passed,  the  Hull 
Dock  Company  might  have  demanded  whatever  toll  they  pleased 
for  vessels  coming  on  their  land  :  the  Act  restrains  that  privilege, 
but,  in  return,  empowers  the  Company  to  take  some  dues  from 
vessels  which  do  not  come  upon  the  land :  all  may  be  looked  upon 
as  earned  by  the  land :  and  sect.  42  (partly  set  out  in  the  case), 
after  specifying  the  different  rates  of  toll,  adds :  ''  which  rates  or 
duties  shall  be  and  are  hereby  vested  in  the  said  Dock  Company  as 
their  own  proper  moneys,  and  to  and  for  their  own  proper  use  and 
behoof,  for  the  purposes  aforesaid ; "  namely  the  construction, 
repair  and  maintenance  of  the  docks :  so  that  all  the  receipts  are 
a  fund  accruing  from  the  docks  and  inseparable  from  them.  The 
[•12]  objection,  therefore,  taken  in  the  case  *of  The  Hunslet  MUUiz), 
that  the  toll  and  the  land  might  have  been  separated,  cannot  apply 
to  any  part  of  these  dues.  That  land  which  is  the  direct  cause  of 
a  profit  may  be  therefore  rated,  though  the  profit  be  received  else- 
where, appears  from  many  cases :  Rex  v.  Barnes  (4),  Reg,  v.  Th^ 
Marquis  of  Salisbury  (5),  Rex  v.  2'he  Mayor^  dtc.  of  London  (6), 
Rex  V.  The  New  River  Company  (7).  In  the  last  case  the  spring 
rising  in  the  Company's  land  in  Am  well  rendered  no  service  there; 
but  the  Company  were  rated  there  for  the  profit  which  the  spring 
produced  in  many  places  over  which  it  was  distributed. 

(1)  36  E.  R.  459  (2  B.  &  Ad.  43, 68).  (4)  35  E.  E.  235  (1  B.  &  Ad.  113). 

(2)  65  E.  E.  338  (1  Q.  B.  635).  (5)  8  Ad.  &  El.  716. 

(3)  Bex    V.    The   Aire    and    Colder  (6)  4  T.  E.  21. 

Navigation  Company,  37  E,  E,  608  (3  (7)  14  E.  E.  514  (1  M.  &  S.  503). 

B.  &  Ad.  533). 
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(CoLEBiDOE,  J. :  Suppose  the  Homber  Dock  and  .Junction  Dock        Rbo. 

were  in  one  parish  and  the  Old  Dock  in  another  :  in  which  parish  hull  dock 

would  the  Company  be  rateable  for  ships  entering  the  old  harbour  Company. 
but  not  the  docks  ?) 

All  the  docks  make  all  the  earnings :  the  rateable  profit  must  be 
calculated  as  one  amount,  and  divided  between  the  parishes  (i). 
There  might  be  difficulty  in  the  division ;  but  the  principle  may 
be  collected  from  i2e()f.  v.  The  Cambric! ge  Gas  Light  Campany(2). 
Probably  the  allotment  would  be  proportioned  to  the  area  of  the 
docks  within  each  parish  respectively.  If  different  dues  were  paid 
for  entering  different  docks,  the  amounts  must  be  kept  separate ; 
but  that  difficulty  does  not  arise  here.  The  dues  are  paid  for  the 
right  of  entering  the  docks,  whether  parties  avail  themselves  of 
that  right  or  not.  If  they  do  not,  the  dues  are  not  the  less  a  profit 
arising  from  the  docks. 

(Fatteson,  J. :  Ships  which  come  into  the  docks  pay  for  the  use 
of  ^the  docks :  those  which  do  not  are  also  liable ;  but  the  payment       [  *^3  ] 
due  from  them  may  be  a  mere  toll,  and  as  such  not  rateable.) 

Lord  Tbhtbkdbh's  judgment  in  The  Dock  Company  at  Kingston- 
upon-HuU  V.  Browne  (3)  shows  that  even  these  ships  do  in  fact 
pay  for  the  use  of  the  docks.  They  enjoy  a  larger  space  than  if 
the  docks  had  not  been  made.  The  tax  and  the  service  are 
commensurate. 

(Fatteson,  J. :  That  may  be  said  in  the  case  of  a  lighthouse ;  yet 
lighthouse  tolls  are  not  rateable.) 

The  toll  is  not  a  profit  of  the  land,  as  here:  it  accrues  from  a 
privilege  exercised  in  the  lighthouse  by  the  grantee  of  the  privilege, 
but  not  necessarily  connected  with  the  house  itself.  This  was  the 
reasoning  of  Batlet  and  Littledale,  JJ.  in  Rex  v.  Coke  (4).  It 
may  be  argued  on  the  other  side  that  the  tolls  here  are  independent 
of  the  docks,  because  stat.  14  Geo.  lU.  c.  56,  s.  15  (5),  enacts  '^  that 
it  shall  be  lawful  for  the  Company,"  "  and  they  are "  thereby 
''  empowered  and  required,  within  the  space  of  seven  years  from 

(1)  See  and  compare  Beg,  y.  Hull  (2)  47  R.  B.  490  (8  Ad.  &  El.  73). 

Dock  Co.  (1852)  18  Q.  B.  325,  21  L.  J.  (3)  36  R.  R.  459  (2  B.  &  Ad.  59). 

M.  0. 153,  and  StdcfHitea  Union  v.  Hull  (4)  29  R.  R.  408  (5  B.  &  C.  797). 

Docks  Co.  [1895]  A.  C.  136,  64  L.  J.  (5)  See  p.  382,  note  {6),  poet. 
M.  C.  49.--A.  C. 
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rbg.        and  after  the  31st  day  of  December,  1774,  to  make  a  basin  or 

Hull  Dock   dock  "  and  other  works  :  but  the  same  Act  (s.  42)  empowered  them 

Company.     j.q  ^^-^^  jj^^  j-^jlg  from- that  day.    It  does  not  appear,  however,  that 

the  docks  were  not  in  fact  made,  sufficiently  to  earn  tolls,  when  the 

Act  passed. 

Kelly f  Wortlej/f  Martin  and  Bain,  contra  : 

The  dues  are  tolls  in  gross ;  they  are,  indeed,  given  in  considera- 
tion of  certain  benefits  to  the  public,  which  result  from  things  done 
on  the  land;  but  they  are  not  paid  for  the  use  of  the  land  nor 
[  *14  ]  acquired  by  occupation  of  it :  they  ^have  no  foundation  in  common 
law  right,  but  depend  on  the  express  bargain  between  the  adven- 
turers and  the  public,  embodied  in  stat.  14  Geo.  III.  c.  56,  s.  42. 
This  was  laid  down  in  Kingston-upon-HvU  Dock  Company  v.  La 
Marche  (i).  Now,  in  estimating  rateable  profits,  all  merely  collateral 
benefit  must  be  left  out  of  view :  the  profits  must  be  those  arising 
directly  and  necessarily  from  the  occupation.  That  was  the 
principle  of  the  cases  on  lighthouses :  Rex  v.  Rebowe  (2),  Rex  v. 
Tynemouth  (3),  Rex  v.  Coke  (4) ;  and  they  are  not  distinguishable 
from  the  present  case.  The  judgments  of  Baylby  and  Littlb- 
DALB,  JJ.  in  Rex  v.  Coke  (4)  fully  show  the  doctrine  on  this  subject, 
and  were  cited  by  the  Court,  in  Reg.  v.  The  Bi-istol  Dock  Company  (6). 
The  argument  in  Rex  v.  Coke  (4),  that  the  tolls  were  not  property  in 
the  rating  parish,  because  they  were  not  necessarily  attached  to  the 
premises  there,  applies  to  this  case.  The  tolls  have  no  necessary 
connexion  with  the  soil.  The  dues,  then,  on  the  two  classes  of 
ships  which  lade  and  unlade  in  the  Humber  and  in  the  old  harbour, 
where  the  Company  have  no  property  whatever,  are  clearly  not 
rateable,  because  the  ships  do  not  enter  upon  the  Company's  land. 
Nor  are  the  other  dues  rateable,  because,  though  the  ships  do  enter 
on  the  Company's  soil,  the  dues  are  payable  before  they  come 
there.  All  the  tonnage  dues  are  a  remuneration  to  the  Company 
for  employing  their  land  so  as  to  create  a  public  benefit :  but  they 
are  not  a  product  of  the  land.    By  stat.  14  Geo.  III.  c.  56,  s.  18  (6), 

(1)  32  R.  £.  337  (8  B.  &  C.  42).  ehall  be  made  and  provided,  and  regula- 

[  •16,  II.  ]           (2)  1  l^ott.  133,  pi.  166,  6th  ed.  tions  established  for  the  ♦proper  using 

(3)  11  E.  E.  328  (12  East,  46).  thereof,  and  for  the  general  benefit  of 

(4)  29  E.  E.  408  (5  B.  &  C.  797).  all  persons  concerned  in  the  commerce 

(5)  55  R.  R.  338  (1  (i.  B.  556).  of  the   said  port  of  Kingston-upon- 

(6)  Stat.  14  Geo.  III.  c.  56,  s.  15,  is  Hull;  be  it  therefore  further  enacted 
as  follows.  **  And  whereas  it  is  neces-  by  the  authority  aforesaid,  that  it  shall 
sary  that  a  basin  or  dock,  with  reser-  be  lawful  for  the  Company  hereinafter 
voirs,  sluices,  roads,  and  other  works,  mentioned  and  described,  and  they  are 
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*the  land  in  question  was  granted  to  the  Company  by  the  Crown  in        Reg. 
order  that  they  might  benefit  the  public  by  executing  these  works,    hull  Dock 
which,  by  sect.  15,  they  are  empowered  *to  perform ;  nor  are  the     Company. 

[•16] 


docks  the  only  work  contemplated ;  various  others  are  pointed  out^ 


hereby  empowered  and  required,  within 
the  space  of   seven  years  from  and 
after  the  31st  day  of  December,  1774, 
to  make  a  bajsin  or  dock,  to  extend 
from    the    river    Hull    to    a  certain 
place  in  the  said  town  of  Kingston- 
upon-HuU,  called  the  Beverley  Gates, 
or  as  near  thereto  as  conveniently  may 
be,  and  to  make  the  same  in  all  parts 
equal  in  depth  to  the  bed  of  the  river, 
or  at  least  within  fifteen  inches  of  the 
same,  for  the  admission  of  the  loaded 
ships,  and  of  such  width  at  the  least 
as  the  ground  granted  by  this  will 
admit;   and  that  the  said  Company 
shall  and  may  likewise  cause  to  be 
made  and  provided  such  reservoirs, 
sluices,    bridges,     roads,    and    other 
works,  requisites,  matters,  and  things, 
as  they  shall  from  time  to  time  adjudge 
necessary,  for  the  more  convenient  use 
of  the  said  basin  or  dock,  and  for  the 
general  benefit  of  shipping,  and  of  the 
trade  and  commerce  of  the  said  port ; 
and  the  said  Company  shall  and  may 
also  build,  or  cause  to  be  built,  within 
the  said  space  of  seven  years,  a  quay 
or  wharf,  of  asuflElcient  and  convenient 
length,  for  the  trade  and  business  of 
the  said  town  and  port,  which  shall 
range  along  the  side  of  the  said  basin 
or  dock  next  the  town ;  which  quay  or 
wharf  shall  be  deemed  and  taken  to  be 
a  legal  quay  or  wharf,  for  the  lading 
and  discharging,  lading  and  shipping, 
of  any  goods,  wares,  or  merchandize, 
and  shall  be  of  the  same  effect,  to  all 
intents  and  purposes  whatsoever,  as  if 
the   said   quay   or  wharf   had   been 
erected  and  set  out  by  virtue  of  his 
Majesty's  commission  issuing  out  of 
the  Court  of  Exchequer  in  England." 
Sect.  18.  *'And  whereas,  in   order 
to  promote  an  undertaking  so  bene- 
ficial with   respect  to  his  Majesty's 
revenue,  so  useful  to  navigation,  and 
BO  conducive  to  the  advancement  and 
security  of  commerce,  his  Majesty  hath 
been  most  graciously  pleased  to  signify 


his  Eoyal  consent  to  grant  and  appro- 
priate, for  the  purposes  before  men- 
tioned, and  no  other,  all  that  piece  or 
parcel  of  groimd,  being  part  of  the 
land  belonging  to  his  Majesty's  mili- 
tary works  at  Kingston-upon-Hiill 
aforesaid,  called  the  Town's  Ditches, 
from  low  water  mark,  in  the  river 
Hull,  leading  through  and  con- 
tiguous" &c.  (describing  the  site), 
"together  with  and  including  the 
gates,  walls,  buildings,  inner  and 
outer  ditches,  ramparts,  bastions, 
bridges  and  bridge  ways,  and  all  other 
works  and  things  which  at  the  passing 
of  this  Act  are,  or  heretofore  did 
belong  to,  or  were  deemed  a  part  of 
his  Majesty's  said  military  works; 
and  all  such  other  buildings  "^and  erec- 
tions as  shall,  at  the  time  of  passing 
this  Act,  be  thereon,  excepting"  &c. 
(ground  to  be  marked  out  for  a  Custom- 
house) ;  **  Be  it  therefore  further 
enacted  by  the  authority  aforesaid, 
that,  from  and  after  the  passing  of  this 
Act,  the  said  piece  or  parcel  of  groimd, 
buildings,  works,  matters,  and  things, 
and  all  other  the  premises  last  before 
mentioned,  and  particularly  described 
(except  as  before  excepted),  shall  be 
and  remain,  and  the  same  are  hereby 
given  and  granted,  and  shall  be  applied 
and  appropriated  for  and  to  the  uses 
and  purposes  before  mentionedf  and 
for  the  necessary  purposes  relative 
thereto,  and  no  other,  freed  and  dis- 
charged of  and  from  all  claim,  right, 
and  title  whatsoever  of  his  Majesty'' 
&c.,  subject  only  to  the  yearly  rent 
of  68» 

Sect.  22  enacts  that  the  Company 
*' shall,  from  time  to  time,  and  at  all 
times  hereafter,  well  and  sufficiently 
repair,  maintain,  support,  and  cleanse, 
the  basin  or  dock,  and  the  quay  or 
wharf,  and  all  other  the  works,"  &c. 
•*  by  them  to  be  made  "  &c.  **  by  virtue 
of  this  Act." 

Sect.  23  empowers,  and  authorises 


[  MG,  fi.  ] 
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Bxo.  and  among  them  the  making  of  a  road  from  Beverley  Gate  to  the 
Hdll'dock  North  Bridge,  and  into  the  town  of  Hull ;  sect.  23.  By  sect.  28,  in 
Company,  ad^jftion  to  the  grant  of  land  and  the  duties  given  by  sect.  42, 
15,0002.  is  granted  out  of  the  Customs  in  aid  of  the  undertaking. 
All  the  provisions  show  that  the  sums  received  by  the  Company  are 
not  a  mere  profit  made  by  them  out  of  their  own  land,  but  an 
[  *17  ]  independent  ^remuneration  conceded  to  them  on  behalf  of  the 
public  in  fulfilment  of  a  bargain.  It  is  like  the  case  of  coal  dues 
on  the  Thames,  given  to  the  city  of  London  for  establishing  and 
maintaining  an  exchange  (i) :  the  dues  could  not  be  considered  a 
produce  of  the  land  on  which  the  Exchange  stood.  The  fact  that 
the  duties  were  to  commence  immediately,  though  the  docks  might 
not  be  completed  for  seven  years,  is  a  proof  that  no  necessary 
connexion  exists  between  them.  Supposing  that  the  Company 
could  let  the  docks,  they  might  still  continue  receiving  the  dues. 
If  the  docks  became  unprofitable,  the  Company  would  still  be  rate- 
able for  the  tonnage  duties :  Rex  v.  The  Hull  Dock  Company  (2). 
These  duties,  therefore,  are  all  irrespective  of  the  occupation  of  the 
land.  The  consideration  stated  in  sect.  42  for  the  grant  of  tolls  is 
the  expense  the  Company  will  be  at,  not  only  in  making  the  docks, 
but  in  constructing  the  other  works.  Lord  Tbntbbden,  indeed, 
said,  in  The  Dock  Company  at  Kingston-upon-HtM  v.  Browtu  (3), 
that  the  grant  was  a  remuneration  for  the  expense  of  ''  excavating 
and  making  a  new  dock  or  basin  ;  "  but  he  was  not  accurate  in  so 
limiting  the  statement.  It  does  not  appear  that  the  additional  facts 
now  before  the  Court  as  to  the  consideration  were  pressed  upon  his 

and  requires,  the  Company  to  cause  to  docks,  &c.,  to  be  constructed,  in  the 

be  made,  supported  and  repaired,  the  Company,  and  sect.  67,  providing  that 

road  mentioned  in  the  text.  the  mooring  or  removing  of  ships  in 

Sect.  28.  '*  And  in  order  to  facili-  the  dock  shall   be  under  the  super- 

tate  the  execution  of  the  works  by  this  intendence  of  a  harbour  master  to  be 

Act  authorised  and  directed  to  be  done,  appointed  by  the  Masters  of  the  Trinity 

and  which  will  be  beneficial  to  his  House  of  Hull. 

Majesty's  revenue  of  Customs ;  be  it  The  Act  is  printed  at  large  in  the 

further  enacted,  that  there  shall  be  quarto    (Buffliead's}    edition    of    the 

issued  and  paid  out  of  his  Majesty's  statutes. 

Customs,  at  the  said  port  of  Kingston-  (1)  See  stat.  43  Qeo.  m.  c.  cxxxiv. 

upon-Hull,  the  full  sum  of  15,000^.  of  local     and    personal,     public,    "for 

lawful    money  of    Great  Britain,  in  establishing  a  free  market,  in  the  city 

manner  and  on  the  conditions  foUow-  of  London,  for  the  sale  of  coals,"  &c., 

ing:"  the  clause  then  directs  instal-  sects.  1, 17;  and  subsequent  Acts  for 

ments  to  be  paid  periodically  in  pro-  the  same  purpose, 

portion  to  the  progress  made.  (2)  d  M.  &  S.  394. 

Eeference  was  also  made  to  sect.  25.  (3)  36  K.  E.  459  (2  B.  &  Ad.  59). 
vesting  the  granted  premises,  and  the 
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notice  ;  nor  were  they  material  to  the  point  then  under  discussion.        Kbo. 

That  case,  however,  is  important,  as  showing  that  the  duties  are    hull^'dock 

payable  by  vessels  entering  the  port  in  the  popular  sense  of  the     Company. 

word,  which   comprehends  a » space  beyond  that  of  the  docks  or 

the  parishes  in  which  they  are  situate  (i).     All  the  vessels  *taxed       [*18] 

enter  the  port,  though  all  do  not  come  within  the  parishes ;  and 

the  duties,  by  sect.  42  are  laid  upon  every  ship  or  vessel  **  coming 

into  or  going  out  of  the  said  harbour,  basin,  or  docks,  within  the 

port  of  Kingston-upon-HuU,  or"  (not  and)  "unlading"  &c.,  "or 

lading  "  &c.,  "  within  the  said  port :  "  and  there  is  a  provision  as  to 

the  payment  in  case  the  ship  does  not  enter  the  docks.    Sect.  48  (2) 

contains  an  express  enactment  that  no  ship  driven  into  the  port  by 

an  enemy,  or  in  consequence  of  damage,  and  there  unlading  for  the 

purpose  of  repair,  shall  be  charged  "  unless  such  ship  or  vessel 

make  use  of  the  said  dock  or  basin  *' ;   and  sect.  44  (3)  makes 

similar  provisions  in  favour  of  coasting  vessels.     This  *implie8       [*J9] 

that  vessels  not  specially  protected  are  liable  if  they  enter  the 

port  only.    The  very  words  "duties  of  tonnage,"  used  in  stat. 

14  Geo.  III.  c.  56,  s.  42,  and  the  enactment  in  sect.  46,  "  That  all 

ships  and  vessels  trading  or  coming  to  or  from  the  said  port "  "and 

liable  to  the  payment  of  the  rates  or  duties  of  tonnage  by  this  Act 

(1)  As  to  this  the  plan,  forming  used,  or  to  or  from  any  other  place  up 
part  of  the  case,  was  referred  to.  the  said  rivers  Trent  or  Onze,  or  any 

(2)  Stat.  14  Qeo.  III.  c.  56,  s.  43.  other  river  which  falls  into  the  said 
"Provided  always,  and  be  it  further  rivers,  or  either  of  them,  or  which 
enacted  by  the  authority  aforesaid,  shall  trade  between  any  such  poH  or 
that  nothing  in  this  Act  shall  extend  place  in  Great  Britain  and  any  such 
to  charge  any  ship  or  vessel  with  the  place  as  aforesaid,  within  or  up  the 
rates  or  duties  aforesaid  which  shall  be  said  rivers,  or  either  of  them,  unless 
forced  into  the  said  port  by  the  enemy,  such  ship  or  vessel  shall  come  into  or 
or  by  receiving  damage  at  sea,  or  go  out  of  the  said  basin  or  dock,  or 
otherwise,  and  shall  in  the  said  port  any  part  of  the  said  harbour  or  haven 
discharge  or  unlade  in  order  to  repair  called  Hull  Haven ;  or  shall  use  the 
any  damage  sustained  by  such  ship  or  said  basin  or  dock,  or  quays,  within 
vessel,  and  shall  relade  the  goods  and  the  said  harbour;  or  shall  unlade  or 
merchandises  so  discharged  or  unladen,  put  on  shore,  or  lade  or  take  on  board, 
unless  such  ship  or  vessel  make  use  of  any  goods,  wares,  or  merchandise,  or 
the  said  dock  or  basin."  any  part  of  the  cargo  of  any  such  ship 

(3)  Sect.  44.  '*  Provided  also,"  or  vessel,  within  any  part  of  the  river 
**itx&t  this  Act  shall  not  extend  to  Humber;  or  to  charge  with  the  said 
charge  any  ship  or  vessel  with  the  rates  or  duties,  or  any  part  thereof, 
rates  or  duties  aforesaid,  or  any  part  any  such  coasting  ship  or  vessel  which 
thereof,  which  shall  come  or  go  coast-  shall  go  into,  or  by  the  ofEcers  of  the 
wise,  from  or  to  any  port  or  place  in  Customs  be  called  into,  the  said 
Great  Britain,  to  or  from  anyplace  up  harbour  or  haven,  for  the  sole  purpose 
the  rivers  Trent  or  Ouze,  within  the  of  being  entered  or  cleared  at  the 
limits  of  the  port  of  Hull,  as  now  Custom-house  there." 
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Reo.  imposed,  shall  be  measared  in  manner  following  "  &c.,  and  that  the 
HuliTdook  duties  of  tonnage  shall  be  computed  by  a  calculation  of  the  tonnage 
CoMPAiTT.  fj,^jjj  g^^jj  measurement  (i),  imply  that  the  duty  contemplated  is  an 
impost  on  merchandize  for  being  carried  from  one  port  to  another, 
and  not  a  remuneration  for  benefit  derived  from  the  use  of  land. 
The  language  of  both  clauses,  and  the  enactment  of  sect.  47  (i), 
that  the  collector  may  go  on  board  any  ship  "within  the  said  port/' 
to  take  the  dimensions  and  collect  the  duties,  clearly  show  that  the 
tonnage  duties  accrue  when  the  ship  enters  the  port,  and  do  not 
depend  on  her  coming  within  the  docks. 

(CoLBRiDOE,  J. :  Tou  make  the  word  "  harbour,"  in  sect.  42, 
synonymous  with  "port"  in  s.  46.  Does  not  "  harbour,"  here, 
mean  what  is  termed  the  "  Old  harbour  ?  ") 

Even  in  the  Old  harbour  the  Company  have  no  right  of  soil. 

(Patteson,  J.:  Sect.  43  makes  the  liability  there  mentioned 
attach  if  the  vessel  makes  use  of  the  dock.) 

She  may  use  the  dock  for  other  purposes  than  lading  or  unlading  ; 
as  for  repairs.  In  The  Dock  Company  at  Kingston-upon-Htdl  v. 
Browne  (2)  it  was  assumed  that  vessels  lading  and  unlading  in  the 
port  (whatever  might  be  the  meaning  of  that  term)  were  on  that 
account  liable.  But  Reg.  v.  The  Bristol  Dock  Company  (3)  is  con- 
clusive on  this  point.  The  main  ground  of  decision  there  was,  that 
[  *20  ]  the  duties  were  payable  *for  entering  the  port,  although  the  vessels 
did  not  enter  Cumberland  basin,  and  consequently  the  land  in 
Clifton,  where  the  basin  lay,  was  not  rateable  for  the  duties  and 
profits  arising  elsewhere  than  in  that  parish.  The  principle  that 
tolls  are  rateable  as  profit  of  the  land  in  the  parish  where  the  land 
lies,  and  not  otherwise,  was  recognised  in  Reg.  v.  The  London  and 
South  Western  Railway  Company  (4,).  Whether  the  profits  which, 
on  this  principle,  are  not  rated  in  the  particular  parish  be  rateable 
elsewhere  or  not,  can  make  no  difference.  It  is  not  clear  in  the 
present  case  that  the  dues  may  not  be  the  subject  of  rate  else- 
where. An  important  case,  analogous  to  this,  is  Rex  v.  The  Aire 
and  Colder  Navigation  {h)^  where  this  Coubt  held  that  a  dam  which 
kept  up  the  water  of  the  river  Aire  and  made  it  navigable  for 

(1)  It  is  not  thought  necessary  to         (3)  55  B.  B.  338  (1  a  B.  535). 

set  out  this  clause  more  fully.  (4)  55  R.  B.  351  (1  Q.  B.  553,  585). 

(2)  36  B.  E.  459  (2  B.  &  Ad.  43).  (5)  37  B.  B.  363  (3  B.  &  Ad.  139). 
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several  miles  upwards,  and  in  six  parochial  districts,  could  not  be  Rkg. 
rated  for  the  value  given  to  the  water  in  those  districts,  the  hull'dook 
Navigation  Company  not  being  occupiers  of  the  bed  of  the  river  company. 
there ;  and  that  no  rate  could  be  imposed  unless  on  the  work  itself. 
But,  further,  the  Company,  at  all  events,  are  not  rateable  for 
these  dues  as  a  profit  accruing  from  their  occupation  of  the  land, 
unless  when  the  ships  actually  enter  the  docks.  It  is  now  settled 
by  the  cases,  from  Rex  v.  Kingswinford  (i)  to  Reg.  v.  The  London 
and  South  Western  Railway  Company  (2),  that  canals  and  railways 
are  rateable  in  every  parish  through  which  they  pass  according  to 
the  value  produced  there  by  the  land  there  occupied ;  the  principle 
of  equal  distribution  applying  only  where  the  profits  are  equal  along 
the  whole  line,  as  in  Rex  v.  Woking  (3).  In  Rex  v.  Barnes  (4)  ♦the  [  *2l  ] 
ground  of  decision  was,  that  the  toll  was  payable  for  passing  along 
the  bridge,  and  therefore  that  a  part  of  the  bridge,  situate  in 
Barnes,  was  rateable  as  producing  profit  there  to  some  amount. 
The  principle  of  that  case  was  acted  upon  in  Reg.  v.  The  Marquis 
of  Salisbury  (6).  In  Rex  v.  Thomas  (6)  the  proprietors  of  the  river 
Avon  navigation  took  tolls  on  the  river,  but  were  not  occupiers  of 
the  soil :  they  made  a  cut  from  one  part  of  the  river  to  another,  which 
shortened  the  passage :  and  it  was  held  that,  although  rateable  for 
the  cut,  they  could  not  be  rated  for  tolls  accruing  on  the  river. 
Rex  V.  The  Aire  and  Colder  Navigation  Company  (7)  (case  of  The 
Hunslet  Mills)  is  likewise  an  authority  for  the  appellants  on  this 
part  of  the  argument.  Reg.  v.  The  Bristol  Dock  Company  (8)  is,  in 
substance,  almost  identical  with  the  present  case.  A  difficulty 
suggested  from  the  Bench  during  this  argument,  as  to  portions  of 
the  docks  lying  in  different  parishes,  has  not  been  sufficiently 
answered.  Under  stat.  42  Geo.  III.  c.  xci.,  the  Company  made  an 
additional  dock  to  that  constructed  under  the  former  Act.  Sup- 
posing these  to  lie  in  different^  parishes,  would  the  dues  payable  for 
merely  entering  the  port,  which,  according  to  the  argument,  were 
at  first  profits  of  the  land  in  parish  A.  only,  become  profits  of  the 
land  in  parishes  A.  and  B.?(9).     There  is  no  authority  for  the 

(1)  31  R.  B.  181  (7  B.  &  C.  236).  (9)  Arrhhold  here  referred  to  s.  16of 

(2)  55  E.  E.  351  (1  Q.,B.  558,  585).  stat.  45  Geo.  III.  c.  xlii.  (for  raising 

(3)  43  E.  E.  289  (4  Ad.  &  El.  40).  further  money  to  carry  into  execution 

(4)  35  E.  E.  235  (1  B.  &  Ad.  113).  stat.  42  Geo.  III.  c.  xci.  for  making 

(5)  8  Ad.  &  El.  716.  additional  docks):  which  enacts,  that 

(6)  32  E.  E.  601  (9  B.  &  0.  114).  the  statutes  14  Geo.  in.  c.  56,  and 

(7)  37  R  E.  508  (3  B.  &  Ad.  533).  42  Geo.  III.  c.  xci.  *'  respectively,  and 

(8)  55  K  E.  338  (1  Q.  B.  535).  all  and  every  the  rates  and  duties, 
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proposed  ^distribation  according  to  the  area  of  the  docks  in  each 
parish.  Reg.  v.  The  Cambridge  Gas  Light  Company  (i),  so  far  as  it 
applies,  is  rather  an  authority  for  the  appellants  here  than  for  the 
respondents.  The  Company  there  were  held  rateable  to  each  parish 
in  proportion  to  the  quantity  of  land  occupied  in  such  parish  by 
their  apparatus,  and  not  rateable  at  all  for  the  apparatus  in  extra- 
parochial  places.  But,  according  to  the  view  taken  by  the  present 
respondents,  the  gas-works  situate  elsewhere  were  the  meritorious 
cause  of  the  profit  accruing  within  the  extra-parochial  limits,  and 
might  have  been  rated  in  respect  of  that  profit.  Rex  v.  The  Neic 
River  Company  (2)  and  Rex  v.  The  Corporation  of  Bath  (3)  differ 
essentially  from  the  present  case,  because  there  the  subject-matter 
of  rate  was  the  actual  produce  of  the  land,  yielded  in  the  parish. 
This  ground  of  decision  is  pointed  out  by  Baylby,  J.  in  Rex  v^ 
Coke  (4).  The  question  now  before  the  Court  was  not  under  con- 
sideration in  Rex  v.  The  Dock  Company  of  Hull  (6)  or  in  Rex  v.  The 
Htill  Dock  Company  (6). 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.,  in  this  Term  (May  8),  delivered  the  judgment 
of  the  Court  : 

[  28  ]  This  case   evidently  arises  out  of  the  decision  in  Reg.  v.  The 

Bristol  Dock  Company  (7).     Many  cases  have  been  decided  and  are 

reported  as  to  the  mode  of  rating  the  Hull  Dock  Company ;  but  it 

is  now  for  the  first  time  contended  that  they  are  not  rateable  at  all. 

We  do  not  mention  this  as  in  itself  any  objection  to  the  view  now 

put  forward  by  the  Company,  but  in  order  to  show  what  the  real 

question  is. 

If  the  present  defendants  are  within  the  principle  of  that  case, 

they  are  not  rateable  at  all ;  or,  if  they  be  within  the  principle  as 

to  part  of  their  tolls,  they  are  not  rateable  to  that  partial  extent. 

powers,  authorities,  provisions,  regula-  this  present  Act,  in   as  full,   lar^, 

tions,   clauses,   penalties,  forfeitures,  ample,  and  beneficial  a  manner,  to  all 

matters,  and  things  therein  and  thereby  intents  and  purposes,  as  if  the  same 

respectively  given,  granted,  vested,  or  were  expressly  repeated  and  re-enacted 

to  be  executed  *'  (except  as  altered  by  in  the  body  of  this  present  Act." 
the  present  Act)   •*  shall  be  and  they         (1)  47  B.  B.  490  (8  Ad.  &  El.  73). 
are  hereby  declared  to  be  in  full  force,  (2)  14  B.  E.  514  (1  M.  &  S.  603). 

as  well  in  regard  to  the  said  haven,  (3)  13  B.  E.  333  (14  East,  609).  , 

and  to  the  docks,  basins,  and  other  (4)  29  B.  B.  408  (5  B.  &  C.  806). 

works,  by  the  said  Acts  respectively  («5)  I  T.  B.  219. 

directed  or  intended  to  be  made,  and         (6)  5  M.  &  S.  394. 
for  effecting  all  other  the  purposes  of  (7)  55  B.  B.  338  (1  Q.  B.  535). 

the  same  Acts  as  for  the  purposes  of 
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The  Bristol  Dock  Company's  case  was  a  very  peculiar  one.     The         Beo. 

Company  there  were  empowered  to  convert  a  large  portion  of  the    hull  Doc 

river  Avon  into  a  floating  harbour,  and  to  construct  a  new  channel     Oompaky 

for  the  river  itself :  a  great  work,  in  respect  of  which  certain  dues 

were  granted  to  them  *'  for  every  ship  or  vessel  entering  into  the 

port  of  Bristol."     That  port  extended  to  a  great  distance ;  and 

many  ships  would  enter  it  which  would  have  no  occasion  to  use  the 

floating  harbour,  and  yet  would  be  liable  to  pay  the  dues  under 

the  Act  of  Parliament.    In  that  respect  the  present  case  is  very 

similar;   for  here  many  vessels  are  liable  to  pay  dues  to  the 

Company  which  never  use  their  docks  at  all.     But  in  the  Biistol 

case  the  floating  harbour  was  not  the  property  of  the  Company : 

before  it  was  converted  into  a  floating  harbour  it  was  part  of  the 

river  Avon  and  of  the  port  of  Bristol,  the  property  in  which  was 

vested  in  the  corporation  if  in  any  subject ;  and  there  are  no  words 

in  the  Act  of  Parliament  vesting  the  property  in  the  Company ;  but 

it  was  sought  to  rate  *them  in  respect  of  the  entrance  into  the       [  *24  ] 

floating  harbour,  called  Cumberland  basin,  because  that,  or  at  least 

part  of  it,  was  the  property  of  the  Company.     That  basin  consisted 

of  a  portion  of  the  old  river  Avon,  and  of  additions  made  to  it  by 

excavating  several  acres  of  land;  and  those  additions  appear  to 

have  been  the  property  of  the  Company.    But  the  Act  of  Parliament 

provided  that  the  Company,  in  respect  of  those  additions,  should 

be  rated  in  a  particular  manner :  and  the  Court  thought  that  the 

Company  could  be  rated  for  them  only  in  the  manner  provided  by 

the  Act,  and  that  the  dues  or  tolls  could  not  be  said  to  be  profits 

arising  from  that  basin  in  the  parish  in  which  it  was  situated. 

Here,  on  the  contrary,  the  docks  themselves  are  the  property  of 

the  Company;   they  were  excavate^l  from  land  granted  to  the 

Company,  and  made  entirely  de  novo  by  them.     The  occupiers  of 

the  land  before  the  docks  were  constructed  were  rateable  for  it ; 

and,  if  the  docks  yield  any  profits  to  those  who  constructed  them 

out  of  that  land,  the  Company  surely  must,  in  the  absence  of  any 

enactment  to  the  contrary,  be  liable  to  be  rated  in  respect  of  such 

profits.     In  the  Bristol  case,  inasmuch  as  the  Company  could  not 

be  rated  in   respect  of  the  principal  subject-matter  (the  floating 

harbour)  for  which  the  dues  were  granted  and  received,  the  Court 

held  that  they  could  not  be  rated  for  the  mere  entrance  basin  to 

that  principal  subject-matter  as  if  the  tolls  were  earned  in  that 

entrance.     In  the  present  case  the  Company  can  be  rated  in  respect 

of  the  principal  subject-matter,  viz.  the  docks  themselves. 
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Rbo.  But  it  is  said  that  the  tolls  in  this  case  are  not  given  for  the  use 

Hull  DOCK  of  the  docks,  because  ships  must  pay  whether  they  use  them  or 
Company.  ^^^  ^^^  because  those  ships  *which  do  not  enter  the  docks 
cannot  be  said  to  pay  for  the  use  of  them,  it  is  argued  that  those  which 
do  enter  the  docks  and  use  them  cannot  be  said  to  pay  for  the  use 
of  them.  This  argument  is  ingenious :  but  we  do  not  think  it 
conclusive ;  nor  did  it  prevail  in  the  Bristol  case.  The  Court  did 
not  say  there  that  the  tolls  were  not  granted  for  the  use  of  the 
floating  harbour,  as  regards  those  ships  which  used  the  floating 
harbour ;  but  the  Company  could  not  be  rated  in  respect  of 
those  tolls,  because  they  were  not  owners  of  the  floating  harbour; 
and  it  was  not  attempted  so  to  rate  them. 

But  it  is  said,  further,  that  these  tolls  are  due  from  a  ship  the 
moment  it  enters  the  port  of  Eingston-upon-Hull,  whether  it 
.  proceeds  into  the  docks  or  not ;  therefore,  as  the  dues  attach  before 
arrival  in  the  docks,  they  cannot  be  said  to  be  profits  earned  in  the 
docks.  The  language  in  the  Act  of  Parliament  14  Geo.  III.  c.  56, 
is  not  uniform  and  consistent  in  the  difierent  sections,  nor  free 
from  doubt ;  but  it  sufficiently  appears,  from  sections  42, 48  and  44, 
that  the  tolls  are  not  due  and  do  not  attach  upon  a  ship  merely 
coming  into  the  port.  They  attach  on  ships  coming  into  the  said 
harbour,  basin,  or  docks,  within  the  port  of  Eingston-upon-HuIl, 
or  unlading  or  lading  goods  within  the  said  port.  ''Harbour" 
there  may  probably  mean  the  Old  harbour  or  Hull  Haven ;  but, 
whatever  it  means,  a  distinction  is  made  between  coming  into  the 
docks  and  unlading  or  lading  within  the  port,  sufficient  to  show 
that  the  tolls  do  not  attach  on  a  ship  the  moment  it  comes  into  the 
port.  The  fact,  therefore,  on  which  this  part  of  the  argument  rests 
is  not  as  stated.  But,  if  it  were,  the  argument  is  not  convincing. 
The  ship  which  actually  comes  into  and  uses  the  docks  is  not  the 
[  *26  ]  less  benefited  by  them  ^because  the  toll  must  have  been  paid  even 
if  it  had  not  come  in ;  and  the  benefit  conferred  by  the  use  of  the 
dock  is  not  the  less  the  meritorious  cause  of  the  toll  because  other 
ships  pay,  to  which  that  meritorious  cause  does  not  apply.  To 
those  which  come  into  the  docks  the  benefit  is  conferred  by  the 
docks  and  in  the  docks ;  and  therefore  the  toll  paid  for  that  benefit 
must  be  held  to  be  earned  there  in  the  docks,  and  to  be  profits 
arising  there. 

As  to  those  ships  which  do  not  come  into  the  docks,  which  never 
are  on  the  property  of  the  Company  at  all,  the  case  is  very  difierent. 
The  toll  given  to  the  Company,  and  which  such  ships  are  obliged 
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to  pay,  is  doubtless  given  in  respect  of  the  Company  having  made 

those  docks  :  but  still  it  does  not  arise  from  the  use  of  the  docks ; 

nor  is  it  earned  in  them.    It  is  a  naked  toll,  just  as  much  as  toll 

paid  by  vessels  passing  lighthouses,  and  in  similar  cases. 

Upon  the  whole,  we  are  of  opinion  that  the  learned  Becorder  was 

quite  right  in  the  view  that  he  took  of  this  case,  and  that  the  order 

of  Sessions  must  be  confirmed. 

Order  of  Sessions  confirmedm 


Reo. 
<?.  . 
Hull  Dock 

COMPAMT. 


WILKINSON  V.   LLOYD  (1). 

(7  Q.  B.  27—45 ;  S.  C.  14  L.  J.  Q.  B.  165 ;  9  Jur.  328.) 

Plaintiff  agreed  to  purchase  of  defendant  shares  in  a  Mining  Company 
established  under  a  deed  of  settlement,  and  sent  a  form  of  transfer  to 
defendant  for  his  execution.  The  deed  required  that,  on  transfer  of  shares, 
the  intended  proprietor  should  be  approved  of  by  the  directors.  Defendant 
executed  and  returned  the  transfer,  and  sent  also  a  certificate  (according  to 
t  '(^  provisions  of  the  deed)  verifying  defendant's  title  to  the  shares. 
Plaintiff,  on  receiving  the  transfer,  paid  for  the  shares ;  but,  before  such 
payment,  the  directors  passed  a  resolution  (unknown  to  plaintiff  till  after 
the  payment)  stating  that  defendant  had  commenced  an  action  against  the 
Company,  and  that  no  transfer  of  shares  standing  in  his  name  should  be 
allowed  while  such  action  was  pending.  The  directors  never  objected  to 
plaintiff  as  a  proprietor ;  and  the  defendant  denied  their  power  to  stay  a 
transfer  on  the  ground  above  stated.  While  the  transfer  was  suspended, 
shares  fell  in  the  market,  and  plaintiff  brought  assumpsit  for  money  had 
and  received,  to  recover  back  the  purchase  money :  Held, 

1.  That  the  action  lay;  for  that  defendant,  as  vendor,  was  bound  to 
obtain  the  assent  of  the  directors,  and  do  all  that  was  necessary  to  vest  the 
shares  in  plaintiff. 

2.  That  the  fact  of  the  shares  having  fallen  in  value  was  no  objection  to 
the  plaintiff's  rescinding  the  contract,  since  he  had  never  had  the  shares 
at  all,  and  therefore  had  received  no  part  of  the  consideration  for  his 
purchase. 

3.  That,  although  defendant  might  be  entitled  to  a  return  of  the 
certificate  and  instrument  of  transfer,  these  were  only  collateral  to  the 
contract  and  subject-matter  of  the  sale ;  and  restoration  of  them  was  not  a 
condition  precedent  to  the  plaintiff's  right  of  bringiag  this  action. 

Assumpsit  for  money  bad  and  received,  interest,  and  on  an  account 
stated.     Flea :  Non  assumpsit     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Summer 
Assizes,  1843,  it  appeared  that  the  action  was  brought  to  recover 
back  the  price  of  some  shares  in  a  Company  called  the  Durham 
Coal  Company,  which  was  established  for  the  purpose  of  working 


1846. 
March  1. 

[27] 
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Wilkinson    certain  coal  mines,  and  was  governed  by  a  deed  of  settlement.    The 
Lloyd.       clauses  material  to  the  present  case  were  the  following : 

By  No.  8,  the  capital  was  to  consist  of  500,0002.,  in  10,000  shares 
of  60Z.  each.    By  No.  8,  there  were  to  be  ten  directors. 

No.  52  provided :  "  That  the  directors  shall  cause  the  name  and 
place  of  residence  of  every  present  and  future  proprietor,  and  the 
number  of  shares  belonging  to  him  or  her,  and  the  proper  number 
of  each  share,  to  be  entered  in  a  book  to  be  kept  for  that  purpose, 
to  be  called  the  '  Share  Register  Book.' " 
r  28  ]  No.  58.  **  That  the  directors,  on  receiving  at  either  of  the  offices 

of  the  Company  notice  in  writing  of  a  proprietor  having  changed 
his  or  her  name  or  place  of  residence,  or  married,  (being  a  female), 
or  died,  or  become  bankrupt,  or  insolvent,  or  lunatic,  shall,  if  the 
proprietor  respecting  whom  such  notice  for  the  time  being  shall 
have  been  received  have  changed  his  or  her  name  or  place  of 
residence,  cause  his  or  her  new  name  or  place  of  residence  to  be 
entered  in  such  book,  and  substituted  for  the  former  name  or  place 
of  residence  "  &c. :  (in  the  case  of  a  female  marrying,  the  husband's 
name  and  residence  to  be  entered;  in  the  case  of  death,  bank- 
ruptcy, insolvency  or  lunacy,  the  name  and  residence  of  the 
executors,  administrators,  assignees,  or  committee). 

No.  54  provided  for  alteration  in  the  register  book,  when  the 
directors  should  receive,  at  the  Company's  offices,  notice  in  writing 
of  any  such  husband,  executor,  administrator,  assignee,  or  com- 
mittee, having  changed  his  name  or  place  of  residence. 

No.  55.  ''  That  the  directors  shall,  when  required  so  to  do,  cause 
to  be  delivered  to  every  present  and  future  proprietor,  a  certificate 
signed  by  three  of  the  directors,  stating  the  number  of  shares  held 
by  such  proprietor  in  the  capital  of  the  Company,  and  the  specific 
number  of  every  such  share." 

No.  70.  ''  That  whenever  any  such  notice  as  hereinafter  in  that 
behalf  is  mentioned,  shall  have  been  left  at  the  office  of  the  Company, 
in  regard  to  any  husband  of  a  female  proprietor,  who  may  be 
desirous  of  becoming  a  proprietor  of  any  share  or  shares  to  which 
his  wife  was  entitled  at  the  time  of  his  marriage  with  her,  or  of 
[  ^29  J  disposing  of  any  such  share  or  shares ;  or  in  regard  to  *any 
executor  or  administrator  of  a  deceased  proprietor,  who  may  be 
desirous  of  becoming  a  proprietor,  or  who  may  have  nominated 
some  other  person  to  become  a  proprietor  of  any  share  or  shares  to 
which  his  or  her  testator  or  intestate  was  entitled  at  the  time  of  his 
or  her  death,  or  who  may  be  desirous  of  disposing  of  any  such  share 
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or  shares ;  or  in  regard  to  the  assignees  of  a  bankrupt  or  insolvent  Wilkinson 
proprietor,  or  the  committee  of  a  lonatic  proprietor,  who  may  be  lloyd. 
desirons  of  disposing  of  any  share  or  shares  to  which  their  said 
bankrupt,  or  insolvent,  or  lunatic,  was  entitled  at  the  time  of  his 
or  her  bankruptcy,  insolvency,  or  lunacy;  or  in  regard  to  any 
proprietor  who  may  be  desirous  of  disposing  of  any  share  or  shares 
held  by  him  or  her  in  the  capital  of  the  Company,  the  directors  shall, 
without  delay,  proceed  to  take  such  notice  into  consideration,  and 
under  the  hands  of  three  of  the  directors,  certify  in  writing  to 
the  person  or  persons  giving  the  notice,  their  approbation  or 
disapprobation  of  the  proposed  proprietor." 

No.  71.  ''That  when  and  so  often  as  any  person  who  shall 
hereafter  become  a  proprietor  of  any  share  or  shares  in  the  capital 
of  the  Company,  shall  have  executed  such  deed  of  covenant  as 
hereinafter  is  mentioned,  or  shall,  being  already  a  proprietor  of  any 
other  share  or  shares,  have  certified  to  the  directors  by  some 
writing  under  his  or  her  hand  his  or  her  acceptance  of  such  share 
or  shares,  the  directors  shall  cause  such  entry  or  other  alteration 
to  be  made  in  the  share  register  book,  as  shall  show  that  such 
person  has  become  the  proprietor  of  such  share  or  shares ;  and  if 
the  person  who  shall  have  so  become  the  proprietor  of  such  share 
or  shares,  and  the  person  or  persons  (if  any)  who  shall  have  nomi- 
nated him  or  her  to  be  the  proprietor  of  such  *share  or  shares,  shall  [  *30  ] 
have  assigned  such  share  or  shares  to  him,  or  her,  or  any  or  either 
of  such  persons  shall  not  be  present  when  such  entry  or  other  altera- 
tion shall  be  made,  then  the  directors  shall  immediately  after  such 
entry  or  other  alteration  shall  have  been  made,  cause  to  be  delivered 
or  sent  by  the  post  to  such  one  or  more  of  them  as  shall  have  been 
absent,  a  letter  or  letters  signed  by  three  of  the  directors,  informing 
him  her  or  them  of  such  entry  or  other  alteration  having  been  made." 

No.  72.  "  That  whenever  any  such  entry  or  other  alteration  as 
hereinbefore  is  mentioned,  shall  have  been  made  in  the  share  register 
book,  in  respect  of  any  share  or  shares  in  the  capital  of  the  Company, 
the  directors  shall,  whenever  they  may  be  required  so  to  do,  give 
to  the  last  proprietor  of  such  share  or  shares,  his  or  her  heirs, 
executors  or  administrators,  assignees  or  committee,  as  the  case 
may  be,  a  certificate  in  writing,  signed  by  three  of  the  directors, 
stating  that  such  entry  or  other  alteration  has  been  made,  and  the 
particulars  thereof." 

No.  140.  "  That  before  the  assignee  or  assignees  of  any  bankrupt 
or  insolvent  can  dispose  of  any  share  in  the  capital  of  the  Company 
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Wilkinson  to  ^hicb  the  bankrupt  or  insolvent  was  entitled,  he  or  they  shall 
Lloyd.  leave,  or  caase  to  be  left,  at  the  office  of  the  Company,  for  the  space 
of  five  days,  the  deed  by  which  the  effects  of  the  bankrupt  or 
insolvent  were  assigned  to  him  or  them,  or  an  attested  copy  of  such 
deed,  in  order  that  a  minute  or  extract  thereof  may  be  entered  in 
the  share  register  book." 

No.  141.  '*  That  all  and  every  persons  or  person  who  shall  be 
desirous  of  disposing  of  (either  with  or  without  a  valuable  con- 
sideration) any  share  or  shares  held  by  him  her  or  them  in  the 
capital  of  the  Company,  or  which  he  she  or  they  may  be  entitled 
[  *3i  ]  to  dispose  of,  under  *the  provisions  in  these  presents  contained, 
shall  give  notice  in  writing  at  the  office  of  the  Company  of  such  his 
her  or  their  desire ;  and  shall  describe  in  such  notice  the  number  of 
each  share  to  be  disposed  of,  and  the  name  and  place  of  residence  of 
the  person  or  persons  to  whom  it  is  proposed  to  assign  the  same." 

No.  142.  **  That  whenever  the  board  of  directors  shall,  in  the 
manner  hereinbefore  required  in  that  behalf,  have  certified  their 
approbation  of  any  person  or  persons  to  whom  it  may  be  proposed 
to  assign  any  share  in  the  capital  of  the  Company,  the  person  or 
persons  desirous  of  assigning  such  share  to  such  approved  person 
or  persons,  shall  be  at  liberty  to  assign  the  same  to  him  her  or 
them,  without  delay." 

No.  148.  ''  That  the  deed  or  instrument  by  which  any  share  in 
the  capital  of  the  Company  shall  be  assigned,  shall  within  three 
days  after  the  execution  thereof  be  taken  or  sent  to  one  of  the 
offices  of  the  Company,  by  the  person  to  whom  the  assignment 
shall  be  made ;  and  the  same  deed  or  instrument  shall  remain  and 
be  kept  in  the  custody  of  the  directors." 

No.  144.  **  That  every  person  or  persons  to  whom  any  share  in 
the  capital  of  the  Company  shall  be  assigned  as  purchasers,  shall 
execut-e  at  one  of  the  offices  of  the  Company,  or  at  such  other  place 
as  the  directors  shall  require,  either  in  person  or  by  attorney,  such 
deed  of  covenant  to  observe,  perform,  and  abide  by  the  covenants, 
agreements,  and  provisions  contained  in  these  presents  -as  the 
directors  shall  direct ;  and  immediately  after  the  execution  of  such 
deed,  and  not  before,  he  she  or  they  shall  become  a  proprietor  or 
proprietors  of  such  shares.  Provided  nevertheless  that  if  any 
husband,  executor,  administrator,  or  other  person  or  persons  by 
[  *32  ]  ^  ^these  presents  required  to  execute  such  deed  of  covenant  as  afore- 
said on  his  her  or  their  becoming  a  proprietor  of  any  share  or 
shares  in  the  capital  of  the  Company,  shall  already  be  a  proprietor 
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or  proprietors  of  any  share  or  shares  in  the  capital  of  the  Company  wilkikson 
iu  his  her  or  their  own  righfe,  he  she  or  they  shall  not  be  required  lloyd. 
to  execute  any  such  deed  of  covenant  as  hereinbefore  is  mentioned, 
in  order  to  his  her  or  their  becoming  the  proprietor  or  proprietors 
of  such  further  share  or  shares,  but  shall  in  lieu  thereof  certify  to 
the  directors  by  some  writing  under  his  her  or  their  hand  or  hands, 
prepared  under  the  direction  of  the  directors,  his  her  or  their 
acceptance  thereof,  and  shall  thereupon  become  the  proprietor  or 
proprietors  of  such  further  share  or  shares." 

The  plaintiff  and  defendant  were  both  shareholders  in  the 
Company  at  the  time  of  the  transaction  after  stated,  which  was 
carried  on  by  letters  between  Thomas  Johnson,  the  agent  for  the 
plaintiff,  and  James  Hervey,  the  agent  for  the  defendant.  The 
material  parts  of  the  correspondence  were  as  follows : 

Johnson  to  Hervey,  January  8th,  1842.  **  I  have  a  buyer  of 
Durham  County  Coals;  but  he  will  not  give  more  than  lOZ.  for 
them.  Can  you  secure  me  a  commission  out  of  yours?  I  may 
want  ten  or  twenty  shares." 

Hervey  to  Johnson,  January  10th,  1842.  "  In  reply  to  yours  of 
the  8th  inst.,  my  friend  will  take  91.  lis.  6d.  per  share  net  to  me 
for  ten  or  twenty  shares  in  the  Durham  County  Coal  Company ; 
and  I  hope  your  friend  will  consent  to  take  the  whole  and  make  an 
end  of  them.  Let  me  know ;  and  I  will  send  you  the  name  of  the 
seller,  that  the  transfer  may  be  proceeded  with  at  once." 

Johnson  to  Hervey  (after  some  intermediate  correspondence), 
*  January  15  th,  1842.     *'  I  can  now  take  the  twenty  shares  Durham       [  *'^  ] 
County  Coals,  mentioned  in  your  letter  of  the  10th,  at  9L  17a.  6(2." 

Hervey  to  Johnson,  January  22, 1842.    '  *  I  will  thank  you  to  hasten 
the  transfer  of  the  Durham  County  Coal  shares  as  much  as  possible,    ^ 
as  the  seller  is  anxious  to  have  the  matter  completed  without  delay." 

After  some  further  letters  of  urgency  from  Hervey,  Johnson,  on 
February  18th,  1842,  sent  Hervey  blank  forms  of  transfer  of  the 
twenty  shares,  and  of  notices  to  the  directors. 

Hervey  to  Johnson,  February  19th,  1842.  "I  have  yours  of 
yesterday  with  notice  of  transfer  of  the  twenty  Durham  County 
Coal  shares,  as  well  as  forms  of  transfer  of  the  same ;  and,  having 
received  notice  from  another  party  to  whom  I  sold  the  eight 
shares (i),  I  have  got  it  signed  by  Mr.  Lloyd"  (the  defendant), 
''  and  hope  it  will  be  passed  by  the  directors." 

(1)  Dtirham  County  Coal  shares,  alluded  to  in  a  foimer  letter,  not  material 
to  this  case. 
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Wilkinson  Johnson  to  Hervey,  February  2l8t,  1842.  "  It  appears  thii 
Lloyd.  Company  do  not  require  a  stamp ;  therefore,  if  you  will  send  tha 
two  transfer  papers,  which  I  sent  with  the  notices  of  transfer,  t) 
Mr.  Lloyd,  for  signature,  and  then  return  the  same  to  me,  I  will 
get  the  signatures  of  the  buyers ;  and  the  whole  can  be  sent  off  at 
once  to  the  directors.  I  sent  you  the  transfers  to  save  time, 
having  got  them  purposely  for  expedition.  Do  not  lose  a  post ;  and 
you  shall  have  the  money  as  soon  as  the  directors  say,  *  yes.' " 

Hervey  to  Johnson,  22nd  February,  1842.     "  I  have  yours  of 
yesterday,  and  will  attend  to  your  request  respecting  the  two 
[  'SI  ]       transfers ;  but  I  think  the  notice  already  *sent  you  will  answer 
every  purpose ;  at  least  I  hope  so." 

Hervey  to  Johnson,  26th  February,  1842.  **  I  have  now  the 
pleasure  of  inclosing  you  two  transfers  of  twenty  (i)  Durham  County 
Coal  Company  shares,  duly  executed  by  the  seller,  Mr.  Lloyd  :  and 
I  will  thank  you  to  send  me  the  amount  of  consideration,  197Z.  10<., 
at  your  earliest  convenience.  I  have  managed  to  get  the  claim  of 
interest  withdrawn:  and,  therefore,  I  hope  you  will  not  lose  a 
moment  in  handing  me  the  cash.''  The  transfers  were  sent  with 
this  letter :  they  were  signed  by  Mr.  Lloyd,  but  were  still  in  blank, 
not  stating  the  numbers  of  the  shares,  or  the  name  of  any  purchaser, 
nor  containing  the  name  of  any  director. 

On  18th  March,  1842,  the  plaintiff  paid  to  Hervey,  for  the 
defendant,  98{.  15a.,  the  price  of  the  ten  shares  contracted  for. 

On  8th  March  preceding,  the  Company  had  passed  the  following 
resolution.  ''  Mr.  Lloyd  having  commenced  an  action  for  15,000/. 
against  this  Company,  of  which  he  is  a  proprietor  :  Besolved  that 
no  transfer  of  shares  standing  in  his  name  be  allowed  to  be  made 
by  him  whilst  such  action  is  pending."  The  resolution  became 
known  to  the  plaintiff  shortly  after  the  payment  was  made,  and 
before  the  date  of  the  following  letter. 

Johnson  to  Hervey,  March  28th,  1842.  "  I  have  only  just  heard 
from  Mr.  Andrews,  one  of  the  directors  of  the  Durham  County 
Coal  Company,  that  the  transfers  of  the  shares  I  purchased  of  yoa 
[  *35  ]  would  not  be  ^passed,  because  they  had  a  lawsuit  with  Mr.  Lloyd, 
and  they  would  do  nothing  until  this  was  settled.  Mr.  Lloyd  must 
have  known  this :  and,  though  I  was  not  acquainted  with  it,  this 
must  have  been  the  reason  why  I  was  not  paid  earlier ;  and  that  I 

(1)  Ten  of  these  were  for  a  gentle-      under  circumstances  similar  to  those 
man  named  Leeman,  who  also  sued      above  stated, 
the  dofeudant  on  the  same  transaction, 
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was  paid  at  all  must  have  been  oat  of  compliment  to  myself.    Wilkinson 
Please  advise  Mr.  Lloyd,  and  say  that  Mr.  Wilkinson  and  Mr.       lloyd. 
Leeman  must  have  their  money  back,  or  that  Mr.  Lloyd  put  them 
in  a  position  to  do  so."     Hervey  returned  an  answer,  March  29th, 
stating  that  defendant  would  not  refund,  the  directors  having  no 
power  to  prevent  his  assigning. 

Johnson  to  Hervey,  April  27th,  1842.  "  We  are  still  most 
unsettled  about  the  Durham  County  Coals.  The  directors  will 
not  transfer  them ;  and  you  never  let  me  have  the  certificates : 
please  see  about  this  as  soon  as  you  can." 

Hervey  to  Johnson,  2nd  May,  1842.  "I  have  yours  of  the 
29th  ult. :  and  am  sorry  I  cannot  send  you  the  certificates  of 
the  Durham  Coal  Shares,  in  consequence  of  the  absence  of  Mr. 
Budd  (1).  On  his  return,  in  about  a  fortnight,  I  will  forward 
them  to  you." 

Johnson  to  Hervey,  May  9th,  1842.  "T  fear  we  shall  have  some 
trouble  yet  with  the  Durham  County  Coals.  The  directors  will  not 
transfer  them :  and  Mr.  Lloyd  must  have  known  this ;  which  places 
his  silence  in  a  very  delicate  position." 

Hervey  to  Johnson,  May  24th,  1842.  "  I  have  only  been  able  to 
get  the  enclosed  certificates  of  the  Durham  County  Coal  shares  this 
morning,  and  hope  the  Company  will  yet  consent  to  the  transfer." 

With  this  letter,  two  certificates  were  sent,  each  showing  the  [  36  ] 
defendant  to  be  proprietor  of  ten  shares ;  but  they  did  not  contain 
any  reference  to  the  plaintiff  or  the  transfer.  The  directors  never 
assented  to  the  transfer,  though  they  did  not  object  to  the  plaintiff 
as  a  purchaser ;  and  nothing  further  was  done.  The  shares  fell 
much  in  value.  The  money  paid  was  afterwards  again  demanded, 
but  was  not  returned. 

A  verdict  was  found  for  the  plaintiff,  but  leave  reserved  to  move 
for  a  nonsuit,  on  the  grounds  which  will  appear  by  the  ensuing 
argument.  In  Michaelmas  Term,  1848,  Knotvlea  obtained  a  rule 
accordingly. 

In  last  Trinity  Term  (2), 

Martin,  Cotcling  and  Raffles  showed  cause : 

First,  it  is  contended,  for  the  defendant,  that  he  had  performed 
his  contract.     But  that  proceeds  on  a  wrong  interpretation  of  it. 

(1)  The  defendant's  attorney.  man,  Ch.  J.,  Patteson  and  Williams, 

(2)  May  23rd,  1844.  Before  Cole-  JJ.,  were  attending  the  House  of 
ridge  and  Wightman,  J  J.    Lord  Den-      Lords. 
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Wilkinson  He  belonged  to  a  joint-stock  Company.  In  an  ordinary  case  of 
Lloyd.  partnership,  one  partner  could  not  transfer  his  individual  interest. 
But,  by  the  Company's  deed  of  settlement,  such  a  transfer  is 
authorized,  subject  to  particular  limitations.  By  No.  141,  notice 
of  the  intended  transfer  must  be  given  at  the  office  of  the  Company  ; 
by  No.  70,  and  No.  142,  the  approbation  of  the  directors  must  be 
obtained,  and  certified  by  the  directors  in  writing.  The  vendor  is 
to  effect  all  that  is  essential  to  the  transfer ;  and  this  is  clearly 
taken  for  granted,  by  the  language  of  No.  141.  Here  the  vendor 
has  not  performed  his  part  of  the  bargain ;  and,  in  consequence,  the 
vendee  has  not  what  he  bargained  for.  The  defendant's  contract 
[  *37  ]  resembles,  in  principle,  *the  contract  for  sale  of  a  leasehold  interest 
by  a  lessee  who  holds  under  a  lease  containing  a  covenant  not  to 
assign  without  licence  of  the  lessor :  in  such  a  case,  the  party  con- 
tracting to  sell  is  held  to  contract  that  he  will  obtain  the  licence, 
though  the  purchaser  has  throughout  had  notice  of  the  covenant : 
Lloyd  V.  Crispe  (i),  Sugden's  Vend.  &  Pur.  495  (2).  The  analogy 
relied  upon,  between  sales  of  property  of  the  present  description 
and  sales  of  real  property,  appears  from  Stephens  v.  De  Medina  (s). 
Cases  such  as  Salter  v.  Woolla^ns  (4)  ^  where  the  vendor  has  done 
all  that  he  undertook  to  do,  are  not  applicable. 

Secondly,  it  is  said  that  the  proper  remedy  is  by  mandamus 
commanding  the  directors  to  admit  the  transfers.  If  they  were 
bound  to  approve  this  transfer,  still  a  mundamus  would  not  go : 
Rex  V.  The  Bank  of  England  (5). 

(CoLBRiDOB,  J.  referred  to  Rex  v.  The  Bank  of  England  (6),  in 
2  B.  &  Aid.,  and  Rex  v.  The  London  Assurance  Company  (7).) 

But  here  the  directors  clearly  have  a  discretion,  which  was  lodged 
in  them  as  a  protection  against  the  transfer  of  shares  to  paupers. 
It  may  be  argued  that,  as  the  plaintiff  was  already  a  proprietor,  the 
directors  had  no  power  to  disapprove  of  the  transfer,  their  discretion 
being  only  as  to  the  fitness  of  the  person.  But  No.  141  shows  that 
the  approbation  is  required  for  each  transfer;  and  this  is  reasonable, 
since  a  party  who  might  be  admissible  if  he  was  only  to  hold  a 
single  share  might  npt  be  in  such  good  credit  as  to  be  a  fit  proprietor 
of  a  large  number. 

(1)  14  B.  R.  744  (5  Taunt.  249).  (5)  2  Doug.  524. 

(2)  nth  ed.  ch.  10,  s.  1,  §  32.  (6)  2  B.  &  Aid.  620. 

(3)  62  B.  B.  395  (4  Q.  B.  422).  (7)  5  B.  &  Aid.  899. 

(4)  58  B.  B.  513  (2  Man.  &  G.  650). 
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Thirdly,  it  is  said  that,  as  the  plaintiff  had  received  the  transfers    Wilkiksok 

and  certificates  of  shares  from  the  defendant,  he  could  not  bring       lloyd. 

this  action,  which  proceeds  on  a  rescinding  of  the  contract,  before        [  S8  ] 

he  had  returned  them.    Bat  the  certificates  (which  every  proprietor 

may  have,  under  No.  55  of  the  deed  of  settlement)  merely  show  that 

the  vendor  is  owner  of  the  shares.     They  do  not,  by  being  handed 

over   to   another  party,  make  him  a  proprietor.     Nor  have  the 

transfers  any  such  effect  without  the  consent  of  the  directors.    The 

transfers  are  also  worthless  on  another  ground,  namely,  that  they 

are  in  blank ;  after  execution,  the  blank  could  not  be  filled  up : 

Hxbhlewhite  v.  M'Morine  (i).     The  plaintiff,  then,  having  received 

no  consideration  for  his  money,  is  entitled  to  treat  the  contract  as 

rescinded  by  him,  and  bring  assumpsit  for  money  had  and  received. 

That  is  the  principle  of  Young  v.  Cole  (2),  Giles  v.  Edwards  (3),  and 

Wright  v.  Neivton{4,).     This  case  closely  resembles  Sciirfield  v. 

Goicland(h),  where  the  purchaser  of  an  annuity  was  allowed  to 

recover  back  the  price,  because  one  of  several  of  the  securities  was 

vacated.   The  facts  are  distinguishable  from  those  in  Hunt  v.  SUk{e) 

and  Taylor  v.  Hare  (7),  where  the  plaintiff  had  had  some  enjoyment, 

and   the  defendant  could  not  be  placed  in  statu  quo.    Here  the 

documents  conveyed  no  interest,  and  the  vendee  could   not  be 

prejudiced  except  by   some  illegal  use  of    them,   which  is  not 

saggested  and  cannot  be  presumed.    Even  if  it  were  incumbent 

on  the  plaintiff  to  return  these  documents,  the  liability  is  not  a 

condition  ^precedent  to  bringing  an  action ;  it  could,  at  the  utmost,        [  'sg  ] 

be  only  ground  for  a  cross  action.    Kempson  v.  Saunders  (8)  is  an 

authority  for  the  plaintiff  on  this  part  of  the  case. 

Knowles  and  Joseph  Addison^  contra  : 

First,  all  that  the  parties  contracted  for  was,  that  the  defendant 
should  do  whatever  lay  in  him  to  complete  the  transfer  ;  and  that 

(1)  55  B.  R.  578  (6  M.  &  W.  200).  is  now  entiiely  repealed  by  S.  L.  E. 

(2)  43  B.  B.  783  (3  Bing.  N.  C.  724).  Act.    1861.      The    BubBequent    Acts 

(3)  4  B.  K  414  (7  T.  B.  181).  relating  to  the  enrolment  of  annuities 

(4)  41  B.  B.  703  (2  Cr.  M.  &  E.  124 ;  (53  Geo.  III.  c.  141,  3  Geo.  IV.  c.  92, 
S.  C  5  Tyr.  736).  7  Geo.  IV.  c.  75),  were  repealed  with 

(5)  6  East,  241.  [Where  the  grantee  the  usury  laws  by  17  &  18  Vict.  c.  90. 
of  an  annuity  recovered  back  the  con-  — ^A.  C]  See  Huggins  v.  Coatee,  64 
sideration  money  on  the  ground  that  ^'  ^«  ^^^»  ^  Q-  ^'  **'^2. 

one  of  the  securitiesfor  the  annuity  had  (6)  7  B.  B.  739  (5  East,  449). 

been  wrongly  describedin  the  memorial  (7)  8  B.  B.  797  (1  Bos.  &  P.  N.  B 

requirod  by  17  Geo.  HI.  c.  26.    This  260). 

Act  was  repealed  except  as  to  existing  (8)  2  Car.  &  P.  366 ;  S.  C.  not  .Sf.  P., 

annuities  by  53  Geo.  III.  c.  141,  and  in  banc,  4  Bing.  5. 


400  1846.     Q.  B.     7  Q.  B.  89—41.  [n.^. 

Wilkinson  contract  he  has  falfilled.  The  correspondence  shows  an  under- 
Lloto.  standing  on  both  sides  that  the  transfer  would  be  complete  before 
the  opinion  of  the  directors  should  be  taken.  No  one  contemplated 
their  dissenting ;  nor,  in  fact,  did  they  ever  object  to  the  plaintiff  as 
a  transferee,  or  finally  refuse  to  allow  a  transfer.  The  letters, 
which  are  the  only  evidence  of  the  bargain,  do  not  prove  any 
implied  contract  by  the  defendant  to  obtain  their  approbation  ;  nor 
was  it  necessary  to  this  transfer.  The  articles  70,  140, 141  and  142 
of  the  deed  of  settlement  have  been  relied  upon  as  showing  the 
contrary ;  but  those  clauses,  so  far  as  they  imply  a  discretionary 
power  in  the  directors,  extend  only  to  the  cases  of  persons  not 
already  proprietors.  The  plaintiff  was  a  shareholder  when  he  made 
this  purchase;  and  in  such  a  case  it  is  suf&cient  for  the  party 
acquiring  the  shares  to  certify  his  acceptance  according  to  articles  71 
and  144.  And  the  reason  for  the  distinction  is,  that  a  person  who 
is  a  proprietor  has  already  been  approved  of  by  the  Company 
and  entered  into  the  covenants  required  by  their  deed.  The  pre- 
caution which  they  attempted  to  take  in  this  case  was  one  not 
[  *40  ]  permitted  by  the  deed.  Sect.  55  obliges  them,  when  required,  *to 
deliver  to  every  present  and  future  proprietor  a  certificate  stating 
the  number  of  shares  held  by  him  in  the  Company's  capital ;  such 
certificate  being  necessary  to  the  proprietor,  as  his  proof  of  title. 
The  plaintiff,  as  well  as  the  defendant,  was  acquainted  with  the 
deed  of  settlement  and  the  practice  of  the  Company ;  he  himself 
prepared  the  transfer  and  notice  to  the  directors.  Salter  v. 
WooUams  (i)  is  a  direct  authority  for  the  defendant.  *  *  * 
[  41  ]  Secondly,  the  cases  cited  on  the  other  side  do  not  show  that  the 

proper  remedy  here,  if  there  be  any,  is  not  unandamns.  Those  cases 
were  decided  long  since,  and  before  joint-stock  Companies  had 
attained  that  degree  of  importance  which  now  places  undertakings 
of  that  kind  beyond  the  rules  applicable  to  ordinary  partnerships. 
Supposing  that  a  mandamus  would  not  lie,  the  right  course  would 
have  been  by  proceeding  in  equity.  And,  even  if  the  proper 
remedy  were  by  action  at  law,  it  could  only  be  a  special  action  on 
the  case. 

Thirdly,  the  plaintiff  cannot  allege  that  he  has  rescinded  the 
contract.  There  was  no  stipulation  in  the  agreement  that  it  should 
in  any  event  be  rescinded.  And,  if  the  plaintiff  had  power  to 
rescind,  he  must  have  placed  the  defendant  in  the  same  situation  as 
before  the  contract ;  but  this  was  impracticable,  the  shares  having 
(1)  58  R.  R  513  (2  Man.  &  G.  650). 
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fallen  in  valne.  And,  to  replace  the  defendant  in  his  former  con-  Wilkinson 
dition,  he  ought  to  have  returned  the  certificates  and  transfers.  It  lloyd. 
is  contended  that  this  is  unimportant,  because  the  transfers  were  a 
nullity.  But  the  plaintiff  prepared  them  ;  they  were  signed  by  the 
defendant ;  and,  even  as  they  finally  stood,  they,  together  with  the 
certificates,  would  have  been  a  complete  authority  for  passing  the 
shares.  The  directors  might,  at  any  moment,  have  put  the  plaintiff 
in  possession. 

(Coleridge,  J. :  The  plaintiff  sent  me  deed  to  you  to  be  filled  up, 
you  having  the  certificates.  You  ought  to  have  sent  back  a  valid 
transfer. 

WiGHTMAN,  J. :  One  that  the  directors  could  act  upon.  Here  it 
seems  that  the  transfers  did  not  refer  to  any  numbers.  The  directors 
could, not  know  which  ten  shares  were  to  be  transferred  to  the 
plaintiff.) 

They  might  treat  any  ten  as  transferred  to  him ;  and,  that  would 
make  the  transfer  ^certain :  Go.  Litt.  45  b  :  the  purchaser,  at  least,       [  *42  ] 
could  not  complain :  and  the  directors'  act  would  bind  the  defendant. 
Besides,  this  objection  was  not  taken  at  the  trial. 

(WiGHTMAN,  J. :  It  was  not.) 

In  Hibblewhite  v.  M^Morine  (i)  the  question  arose  in  an  action  by  a 
vendor  against  a  purchaser  who  had  refused  to  take  transfers 
executed  in  blank./  In  the  present  case  it  does  not  appear  that  any 
one  would  have  raised  that  objection.  And  there  the  form  of 
transfer  which  had  not  been  observed  was  given  by  Act  of  Parlia- 
ment :  here  no  precise  form  is  required.  As  to  the  cases  referred 
to  on  the  subject  of  rescinding  contracts  :  in  Kenipson  v.  Saunders  (2) 
the  scrip  had  proved  wholly  useless :  You7ig  v.  Cole  (3)  was  a  similar 
case.  In  Scurfield  v.  Omcland  (4)  the  defendant  himself  had  elected 
to  vacate  the  annuity  by  withdrawing  one  of  the  securities ;  that 
argument  was  urged  at  the  Bar,  and  adopted  by  Lord  Ellen- 
BOBouGH.  Hunt  V.  Silk  (5)  shows  that,  where  one  party  has 
received,  and  the  other  given  up,  some  benefit,  the  contract  cannot 
be  rescinded:  and  here,  if  the  shares  had  risen,  the  plaintiff, 
notwithstanding  the  resolution  of  the  Company^  would  have  been 

(1)  Ob  B.  E.  578  (G  M.  &  W.  200).  (4)  6  East,  241. 

(2)  2  Car.  &  P.  366.  (5)  7  E.  E.  739  (5  East,  449). 

(3)  43  E.  E.  783  (3  Bing.  N.  C.  724). 
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WiLKTKBON    in  a  condition  to  sue  the  defendant  for  the  increased  value.     The 

Llotd.       principle  of  Hunt  v.  Silk{i),  that  assumpsit  for  money  had  and 

received  will  not  lie,  as  on  the  rescinding  of  a  contract,  where  the 

parties  cannot  be  entirely  replaced  in  their  former  situation,  was 

acted  upon  in  Beed  v.  Blandford  (2). 

Cur.  adv.  vult.  (3). 

I  ^3  ]        Patteson,  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  case  was  argued  before  my  brothers  Coleridge  and  Wightman 
in  last  Trinity  Term,  and  stdod  over  on  account  of  a  doubt  which 
they  entertained  upon  one  of  the  points  taken  by  the  defendant. 
The  plaintiff  had  purchased  of  the  defendant  certain  shares  in  a 
public  Company,  and  had  paid  the  purchase  money  to  the  defen- 
dant. The  defendant  on  his  part  had  executed  the  transfers :  and 
nothing  remained  to  be  done  but  to  obtain  the  consent  of  the 
directors  that  an  entry  of  the  transfer  should  be  made  in  the  books 
of  the  Company ;  and,  when  the  consent  was  obtained,  and  the 
entry  of  the  transfer  duly  made  according  to  the  provisions  of  the 
deed  of  settlement,  the  transaction  between  the  plaintiff  and  the 
defendant  would  have  been  completed.  In  consequence  of  some 
disputes  between  the  defendant  and  the  directors,  no  consent  could 
be  obtained  from  the  latter  ;  and  in  consequence  the  transfer  never 
was  completed,  and  the  plaintiff  never  was  put  into  possession  of 
the  shares,  and  never  became  the  legal  owner  of  them.  The  plain- 
tiff, without  returning  the  transfers  executed  by  the  defendant,  but 
which  had  been  procured  by  the  plaintiff,  brought  an  action  for 
money  had  and  received  to  recover  the  amount  paid  by  him,  as 
upon  an  entire  failure  of  consideration,  and,  upon  the  trial,  obtained 
a  verdict  with  leave  for  the  defendant  to  enter  a  nonsuit  if  the 
Court  should  think  that,  under  the  circumstances,  the  plaintiff  was 
not  entitled  to  rescind  the  contract  or  treat  the  consideration  as 
wholly  failing. 
For  the  defendant  it  was  insisted  that  he  had  done  all  that  he 

[  •44  ]  was  bound  to  do,  and  ought  not  to  be  prejudiced  *by  the  acts  of  the 
directors ;  that  the  plaintiff  could  not  rescind  the  contract,  as  the 
shares  had  fallen  in  the  market  and  the  parties  were  not  replaced 
in  statu  quo ;  and  that  the  plaintiff  ought  at  all  events  to  have 
returned  the  transfers  which  were  executed  by  the  defendant,  before 
he  could  be  entitled  to  treat  the  contract  as  rescinded. 

(1)  7  B.  E.  739  (5  East,  449).  p.  396,  note  (1),  anU,  being  considered 

(2)  2  Y,  &  J.  278.  in  all  material  respects  the  same  as 

(3)  The  case  of  Lteman  v.  Lloyd  (see      this,  was  not  argued. 
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We  are,  however,  of  opinion  that  the  plaintiff  is  entitled  to    Wilkinson 
maintain  his  verdict.  Lloyd. 

And,  with  respect  to  the  first  point,  we  think  that  the  defendant 
was  bound  to  procure  the  assent  of  the  directors,  and  to  do  all  that 
was  necessary  to  invest  the  plaintiff  with  the  property  in  the  shares. 
The  cases  that  have  been  decided  with  respect  to  the  obligation 
upon  the  vendor  of  a  lease  to  obtain  the  landlord's  consent  to  an 
assignment  where  the  lease  requires  it  apply  to  this  :  the  purchaser 
has  a  right  to  require  the  seller  to  give  him  the  possession,  or  the 
means  of  obtaining  the  possession,  of  the  thing  purchased,  or  the 
consideration  fails. 

The  second  point,  that  the  contract  could  not  be  rescinded  because 
the  shares  had  fallen,  can  hardly  arise  where  the  complaint  of  the 
plaintiff  is  that  he  never  has  had  the  shares  he  purchased  at  all ; 
though  it  might  have  been  urged  in  case  the  plaintiff  had  actually 
received  the  shares  but  proposed  to  rescind  the  contract  on  some 
other  ground.  The  plaintiff  has  received  no  part  of  the  considera- 
tion ;  and  it  is  on  that  ground  that  he  seeks  to  recover  back  his 
money. 

Upon  the  last  objection  we  entertained  considerable  doubts,  as 
inconvenience  and  difficulty  may  be  occasioned  to  the  defendant  if 
the  transfers  executed  by  him  are  not  returned  or  cancelled.  But 
we  think  that  ''^the  return  or  cancelling  of  the  transfers  is  not  a  [  *4o  ] 
condition  precedent  to  the  plaintiff's  right  to  recover  the  purchase 
money  upon  failure  by  the  defendant  to  give  possession,  or  the  right 
to  the  possession,  of  the  thing  sold.  The  instruments  of  transfer 
are  collateral  to  the  contract  and  the  subject-matter  of  .the  sale ; 
and,  though  the  defendant  may  be  entitled  to  require  their  redelivery 
to  him,  we  think  the  non-completion  of  the  transfers  such  a  failure 
of  consideration  as  entitles  the  plaintiff  to  recover  in  this  action, 
thoagh  the  instruments  executed  by  the  defendant  have  not  been 
returned.  The  case  of  Scurfield  v.  Oowland  (i)  is  in  accordance 
with  this  view  of  the  question. 

The  rules,  therefore,  in  this,  and  the  other  case,  of  Leenmn  v. 
Lloyd  {2),  will  be  discharged. 

Rule  discharged. 

(1)  6  East,  241.     [See  anU,  p.  399,  (2)  P.  396,  note  (1),  and  p.  402,  note 

note  (6).]  (3),  anU. 
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1845.  DOE  D.  FLEMING  v.  SOMEETON. 

AvrU  17 

(7  Q.  B.  58—61 ;  S.  C.  14  L.  J.  Q.  B.  210;  9  Jur.  775.) 

>-   ^  A  written  notice  to  quit  may  be  proved  by  production  of  a  copy,  though 

no  notice  has  been  given  to  produce  the  original. 

On  the  trial  of  this  ejectment,  before  Alderson,  B.,  at  the 
last  Assizes  for  Surrey,  the  lessor  of  the  plaintiff  tendered  in 
evidence  a  copy  of  a  notice  to  quit,  stated  to  have  been  served 
upon  the  defendant.  It  was  objected  that  the  copy  was  not 
admissible  without  proof  of  notice  to  produce  the  original. 
The  learned  Judge  overruled  the  objection.  Verdict  for 
plaintiff. 

Pearson  now  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  was  improperly  received : 

In  8  Stark.  Evid.  p.  780  (i),  tit.  Notice,  after  mentioning  the 
[  *o9  ]  general  rule,  that  secondary  evidence  of  a  document  in  ^the  adver- 
sary's possession  shall  not  be  received  unless  notice  has  been  given 
to  produce  it,  and  the  exception  that  "notice  to  produce  the  latter 
notice  is  unnecessary,  for  the  obvious  reason,  that  if  it  were,  the 
same  necessity  would  extend  to  every  successive  notice  ad  infinitum,'* 
the  author  proceeds  :  "  In  principle,  it  seems  to  be  clear  that  the 
exception  is  limited  to  the  case  of  a  notice  to  produce  some  other 
document  for  the  purpose  of  evidence  in  the  cause  ;  all  other  cases 
of  notice  are  within  the  general  rule,  but  not  within  the  exception. 
The  particular  contents  of  a  notice  to  quit  may  be  as  essential  to 
the  cause  as  those  of  any  other  document,  and  it  may  therefore  be 
as  material  to  require  the  best  evidence  in  that  case  as  in  any  other. 
Such  a  document  is  essentially  distinguishabie  from  a  mere  formal 
notice  to  produce  an  instrument  in  evidence :  its  contents  create  or 
vary  the  rights  of  the  litigant  parties  ;  it  is  part  of  the  res  gesUe ; 
and  the  objection  which  excludes  the  necessity  of  proving  a  notice 
to  produce  a  notice,  namely,  that  an  infinite  series  of  such  notices 
would  be  equally  necessary,  is  wholly  inapplicable,  the  nature  and 
object  of  the  two  documents  being  entirely  different."  He  shows 
that  the  distinction  has  been  extended  to  the  case  of  notice  by 
plaintiff  of  the  balance  claimed  in  an  action  against  a  surety :  and 
he  adds :  ''  The  same  principle  seems  also  to  apply  to  notices  of  the 
dishonour  of  bills  of  exchange,  notices  to  quit,  and  all  other  notices 
which  are  part  of  the  res  gestae,  upon  the  contents  of  which  the 

(1)  lird  ed. 
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legal  rights  and  situation  of  the  litigant  parties  materially  and       Dosd. 
essentially  depend."  «. 

SOMBBTON. 

(Lord  Denman,  Gh.  J. :  The  contents  of  a  notice  to  prodnce  might, 
in  a  particalar  case,  be  important  on  the  same  grounds.) 

The  objection  that  the  requisition  of  *proof  might  go  on  ad  [  *^o  ] 
infinitum  applies  to  every  such  notice,  but  not,  as  Mr.  Starkie 
observes,  to  a  notice  to  quit.  A  confusion  has  arisen  from  the  use 
of  one  term,  "notice,"  to  describe  things  wholly  differing  in  their 
incidents.  If  this  had  been  called  "  a  document  to  determine  an 
estate,"  the  point  would  hardly  have  admitted  of  a  doubt.  At  all 
events,  it  has  never  been  decided  by  the  Court  in  Banc.  In  Lanauze 
V.  Palmer  (i),  an  action  on  bills  of  exchange,  Abbott,  Ch.  J.  held 
that  letters,  giving  notice  of  the  dishonour  of  other  bills,  could  not 
be  proved  by  secondary  evidence  without  notice  to  produce  the 
originals.  Shaw  v.  Markham  (2)  before  Lord  Eenyon,  and  Langdon 
V.  Hulls  (8)  before  Lord  Ellenborough,  were  similar  decisions,  where 
the  notice  of  dishonour  related  to  the  very  instruments  sued  upon. 
And  in  Grove  v.  Ware  (4)  Lord  Ellbnbobouoh  ruled  in  like  manner 
as  to  notice  calling  upon  a  surety  to  pay  on  default  of  the  principal. 
It  is  true  that  Anderson  v.  May{&),  Kine  v.  Beaumont  {e),  and 
Colling  v.  Treweek  (7)  may  seem  adverse  authorities ;  the  decision^ 
however,  did  not,  in  any  of  those  cases,  relate  to  a  notice  to  quit. 
If  the  practice  allowed  in  the  present  case  has  prevailed  as  to  such 
notices,  it  is  unsupported  by  principle. 

LoBD  Dbnman,  Gh.  J. : 

I  think  we  ought  not  to  raise  any  doubt  upon  a  settled  point  of 
practice.  If  the  notice  to  quit  be  really  any  thing  more  than  formal, 
if  it  contain  any  thing  affecting  the  landlord's  title,  it  may  *be  [  *si  ] 
expected  that  the  party  who  has  received  such  a  notice  will  produce 
it  and  take  advantage  of  any  defect  which  it  may  disclose.  No  rule 
can  be  granted. 

Pattbson,  J. : 
The  decision  in  Kine  v.  Beaumont  (d),  as  to  letters  containing 

(1)  31  R  B.  709  (Moo.  &  Mai.  31).  Priiis,  3  Esp.  N.  P.  C.  167,  where 

(2)  1  Peake,  N.  P.  C.  221,  3rd  ed.  Lord  Eldon  is  reported  to  haye  said 

(3)  5  Esp.  N.  P.  C.  166.  that  both  documents  were  originals. 

(4)  2  Stark.  N.  P.  0.  174.  (6)  24  B.  B.  678  (3  Brod.  &  B.  288). 
(6)  2  Bob.  &  P.  237 ;  8.  C.  at  Nisi  (7)  30  B.  B.  366  (6  B.  &  C.  394). 
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DoBd.       notice  of  dishonour,  was  adopted  by  the  Conrt  of  Exchequer  in 
Swain  v.  Lewis  (i). 


SOHERTOK. 


Williams  and  Wiohtman,  JJ.  concurred. 

Rtde  refused  (2). 

1845.  MARY  GRIFFITHS  v.  LEWIS. 

Afmljl.  ^^  ^  ^  ^^_^^  ^  g  ^    ^^  ^  J   ^   ^    j^^  ^  ^  j^  ^.^^ 

L  ^^  ]  Plaintiff  enquired  of  defendant  if  he  had  accused  her  of  using  false 

weights  in  her  trade.     Defendant,  in  presence  of  a  third  person,  answered : 
"  To  be  sure  I  did.    You  have  done  it  for  years." 

Held  that  the  latter  words  were  actionable,  and  not  privileged  by  reason 
of  the  plaintiff's  enquiry;  the  evidence  showing  that  such  enquiry  was 
caused  by  a  former  statement  of  the  defendant  himself. 

Case,  for  words  spoken  of  plaintiff  in  her  business  of  a  butcher, 
and  of  Matthew  Griffiths,  her  son,  as  her  servant  in  the  said  trade, 
with  intent  to  cause  it  to  be  believed  that  plaintiff  fraudulently  used 
two  weights  to  a  steelyard  used  by  her  in  her  said  trade.  Plea, 
among  others.  Not  guilty. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  last  Hertford 
Assizes,  a  witness  deposed  that,  on  the  occasion  referred  to  in  the 
declaration,  plaintiff  questioned  defendant  as  follows :  ''  Did  you 
say  that  my  son  used  two  balls  to  the  steelyard?"  And  defendant, 
in  the  witness's  presence,  answered:  "To  be  sure  I  did:  it  has 
been  carried  on  for  two  years :  "  or  (as  another  witness  stated) 
"  You  have  done  it  for  years.  I  have  been  told  so."  It  was  urged, 
on  behalf  of  the  defendant,  that  the  words,  spoken  under  these 
[  «62  ]  circumstances,  *were  a  privileged  communication :  and,  at  all 
events,  that  the  Lord  Chief  Justice  ought  to  direct  the  jury  to 
find  for  the  defendant,  unless  they  thought  actual  malice  was 
proved.  His  Lordship  told  the  jury  that,  if  the  words  were  uttered 
deliberately  and  without  justifiable  occasion,  there  was  evidence  of 
malice,  and  that  the  question  put  by  the  plaintiff  did  not  privilege 
the  words  uttered  in  answer.    Verdict  for  plaintiff. 

M.  Chambers  now  moved  for  a  new  trial,  on  the  ground  of 

misdirection : 

The  words  were  not  officiously  uttered,  but  were  an  answer  sought 

by  the  plaintiff  herself.    "Where  the  plaintiff  has  courted  such  an 

answer  the  action  does  not  lie  unless  actual  malice  be  proved.     So, 

(1)  41   B.  R.  717  (2  Cr.  M.  &   B.  (2)  See  Beg.  v.  Morihck,  Trin.  T. 

261 ;  S,C.5  Tyr.  998).  (May  22)  1846,  po9ty  492. 
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in  the  case  of  words  spoken  as  to  the  character  of  a  servant,  if  the    gbiffitbs 
"  plaintiff,  knowing  the  character  which  his  master  will  give,  pro-       lewibl 
cares  it  to  be  given  for  the  sake  of  founding  an  action  upon  it,  he 
will  not  be  allowed  to  recover : "  1  Stark,  on  Slander  and  Libel, 
301  (i),   citing  the    judgment  of    Lord    Alvanley   in  Rogers   v. 
Clifton  (2).    The  case  of  Warr  v.  Jolly  (3)  is  nearly  in  point.    There, 
the  plaintiff  had  been  invited  to  officiate  at  a  Wesleyan  chapel, 
which  invitation   was  countermanded ;  and  plaintiff,  receiving  a 
suggestion  that  defendant  might   explain    what  had   happened, 
applied  to  him ;  and  defendant,  in  answer  to  plaintiff's  questions, 
spoke  the  words  complained  of,  in  the  presence  of  a  witness. 
Aldebson,  B.  said  to  the  jury :  '*  The  words  are  privileged  by  the 
occasion,  unless  you  are  satisfied  that  they  were  not  spoken  bond 
fide,  and  *that  the  defendant  was  actuated  by  malice ;  and  it  lies       [  *6S  ] 
on  the  plaintiff  to  show  that    the   defendant  was  actuated  by 
malicious  motives."     Where  a  defendant  has  sought  the  oppor- 
tunity of  making  a  charge  before  third  persons,  which  might  have 
been  made  in  private,  there  is  strong  evidence  of  malicious  inten- 
tion :  but  the  bare  fact  of  a  third  person  having  been  present  does 
not  render  the  communication  unauthorized ;  it  is  merely  a  circum- 
stance to  be  left,  among  others,  to  the  jury,  who  are  to  decide 
whether  the  defendant  made  the  charge  bond  fide  or  maliciously : 
Toogood  V.  Spi/ring  (4).    As  to  the  office  of  the  jury  in  such  a  case, 
Padmore  v.  Lawrence  (6)  agrees  with  Toogood  v.  Spyring  (4). 

(Patteson,  J.:  The  question  here  was  merely  one  put  by  the 
plaintiff  to  the  defendant,  whether  he  had  or  had  not  formerly 
made  a  certain  statement.) 

A  person  complaining  of  injurious  words  has  no  right  to  extract  a 
repetition  of  them  before  a  third  person  and  found  an  action  on 
what  is  so  repeated. 

(LoBD  Dbnman,  Gh.  J. :  It  is  a  common  and  well  understood 
practice,  when  a  party  complains  of  a  slander,  to  go  to  the  sup- 
posed author  of  it  with  a  third  person  and  ask :  ''Do  you  say  such 
and  such  things  ?  "  An  opportunity  is  thus  given  of  retracting,  if 
the  words  have  been  spoken.) 

(1)  2nd  ed.  (4)  40  E.  R.  623  (1  Cr.  M.  &  R. 

(2)  3  Bos.  &  P.  587.    See  Fountain  v.  181 ;  8.C.4  Tyr.  682). 
Boodle,  61  R.  B.  121  (3  Q.  B.  5).  (5)  11  Ad.  &  El.  380. 

(3)  6  Car.  &  P.  497. 
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Griffiths    There  might  be  less  injustice  if  the  words  so  extracted  were  merely 
Lewis.       to  be  made  evidence  of  a  former  slander ;  but  it  is  unreasonable 
that  they  should  be  made  the  slander  itself. 

(Pattbson,  J. :  If  the  plaintiff  had  said  to  the  defendant,  "  I 
understand  you  give  out  that  I  stole  an  umbrella,"  and  he  had 
answered,  ''  No ;  I  said  that  you  had  stolen  a  parasol,"  would  no 
action  lie  ?) 

[  *^4  ]  The  *words  would  be  evidence  of  his  having  made  the  latter  asser- 
tion, if  an  action  were  brought  for  that.  An  action  would  lie  for 
the  answer,  if  it  went  unreasonably  beyond  the  question. 

(Pattbson,  J. :  Wan-  v.  Jolly  (i)  was  a  totally  different  case  from 
this.  It  did  not  appear  there  that  the  defendant  had  ever  spoken 
ill  of  the  plaintiff  until  questioned  by  him.) 

When  a  plaintiff  has  put  such  questions,  he  takes  upon  himself 
the  onus  of  proving  that  the  answer  was  given  maliciously. 

(Pattbson,  J.:  According  to  your  argument,  if  I  hear  that  a 
person  has  slandered  me,  and  I,  instead  of  bringing  an  action  at 
once,  go  to  him  and  ask  for  an  explanation,  all  that  he  says  in 
answer  is  privileged. 

LoBD  Dbnman,  Gh.  J. :  And  the  jury  must  not  find  malice.) 

At  any  rate  it  should  be  left  to  them  whether  actual  malice  was 
shown.  The  defendant  here  said  that  he  heard  the  imputation 
from  another  person :  if  he  had  vouched  that  person,  and  it  bad 
appeared  that  he  never  made  such  an  assertion,  there  would  have 
been  proof  of  malice. 

{Cliambers  also  moved  for  a  venire  de  novo :  as  to  which  motion, 
and  the  result,  see  post,  p.  410.) 

Pattbson,  J. : 

I  think  that  there  was  no  misdirection.  If  a  person  is  supposed 
to  have  used  slanderous  language,  and  the  party  aggrieved  asks 
him  if  he  has  done  so,  and  he  replies  that  he  has,  and  repeats  it, 
it  is  impossible  to  say  that  that  communication  is  privileged.  The 
[  *65  ]  case  is  quite  different  from  that  in  which  a  person  ^merely  goes  to 
another  and  asks  him  if  he  knows  any  thing  on  a  particular  subject. 

(1)  6  Car.  &  P.  497. 
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Smith  V.  Mathews  (i)  shows  the  distinction.  There  the  plaintifif  was  Griffiths 
building  for  a  committee  by  contract :  reports  reached  them  that  lbwis. 
inferior  timber  was  used  in  the  work ;  the  plaintiff  demanded  an 
inquiry ;  and  the  committee  employed  the  defendant  to  survey. 
He  did  so,  and  told  them  that  an  inferior  timber  was  used  ;  which 
statement  the  jury  negatived.  Lord  Lyndhurst,  C.  B.  then  said, 
"  that  if  they  believed  the  reports  originated  with  the  defendant, 
and  that  what  he  had  said  produced  the  inquiry,  the  communica- 
tion was  not  privileged.  If  they  believed  it  originated  elsewhere, 
and  that  the  defendant,  being  called  on  to  report,  had  bo7ut  fide 
made  the  statement,  they  should  find  for  the  defendant."  Here 
the  defendant,  before  the  inquiry,  spoke  the  words  which  led  to  it : 
then,  being  asked  **  have  you  made  such  a  statement?  "  he  answers 
that  he  has,  and  repeats  it.  I  grant  that,  if  the  defendant  had 
merely  acknowledged  a  statement  made  by  him  formerly,  that 
would  not  have  sustained  an  action,  except  as  evidence  of  such 
former  statement :  but  it  is  different  when  he  goes  on  to  say : 
"you  have  done  it  for  years."  Therefore  I  think  there  was  no 
privilege  in  this  case,  nor  did  the  onus  of  provir(g  malice  lie  on  the 
plaintiff.  It  is  contended  that  my  Lord  ought  to  have  told  the  jury 
that  no  action  lay  unless  there  were  positive  proof  of  a  malicious 
intention  ;  but  that  raises,  in  other  words,  the  question  whether  or 
not  the  communication  was  privileged ;  and  under  the  circumstances 
here  stated  it  is  impossible  to  say  it  was.       ' 

Williams,  J. :  [  66  ] 

I  am  of  the  same  opinion.  The  defendant  here  did  not  merely 
answer  the  plaintiff's  question  to  satisfy  a  curiosity  expressed  by 
her,  but  re-asserted  the  slander.  I  think  my  Lord  was  justified  in 
not  leaving  the  case  to  the  jury  as  one  in  which  proof  of  actual 
malice  was  necessary. 

WlOHTKAN,  J.  : 

The  only  question  is,  whether  or  not  the  communication  was 
privileged.  I  think  it  was  not,  and  that  the  case  comes  within  the 
distinction  in  Smith  v.  Mathews  (i).  If  the  reports  had  originated 
elsewhere  than  in  the  defendant,  and  he  had  merely  been  called 
upon  for  information,  and  given  it,  the  case  would  have  been 
different.  But  the  slander  here  was  uttered  in  answer  to  a  ques- 
tion which  he  himself  may  be  considered  as  causing  to  be  put  by 
(1)  42  E.  B.  769  (I  Moo.  &  Bob.  151). 
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Gripkitus    his  own  previous  statement.     And  in  giving  the  answer  he  repeats 
Lewis.       ^^^  assertion. 

Lord  Denman,  Gh.  J. : 

I  am  of  the  same  opinion.  The  words  originally  spoken  were 
extremely  injurious  to  the  plaintiff;  and  she  was  bound  to  inquire 
about  them.  Then  the  defendant,  in  answer  to  her  inquiry,  not 
only  says  that  he  made  the  statement,  but  makes  it  again.  The 
question  raised  by  the  present  argument  is,  in  reality,  whether  the 
having  uttered  a  slander  once  gives  a  privilege  to  repeat  it.  It  has 
been  the  constant  course  of  persons  complaining  of  slander  to  ask 
the  author  whether  he  abides  by  the  imputation  :  it  has  been  con- 
sidered unsafe  to  bring  an  action  without  doing  so.  No  case  goee 
the  length  of  laying  down  that  repetition  of  a  calumny  in  answer 
[  •e?  ]  to  such  a  question  is  privileged.  In  *Toogood  v.  Sparing  (i)  the 
defendant,  in  the  presence  of  a  witness,  charged  the  plaintiff  with 
having  broken  open  his  cellar  door;  the  plaintiff  had  been  employed 
on  his  premises ;  and  it  appeared  that  there  was  some  ground  for 
the  imputation.  It  was  argued  that  the  communication,  being 
made  in  the  presence  of  a  third  person,  was  not  privileged,  though 
it  might  otherwise  have  been  so :  the  Court  of  Exchequer  held  that 
**  it  should  have  been  left  to  the  jury  whether  the  defendant  acted 
maliciously  or  not:"  and  we  adopted  that  ruling  in  Padmorev. 
Lawrence  (2).  In  Warr  v.  Jolly  (s)  it  did  not  appear  that  the 
defendant  had  ever  spoken  the  words  till  the  plaintiff  questioned 
him  ;  there  the  learned  Judge  held  that  the  words  were  privileged 
by  the  occasion  unless  the  defendant  was  actuated  by  malice,  and 
that  it  lay  on  the  plaintiff  to  show  this :  he  had  put  the  question, 
and  brought  the  answer  upon  himself.  Smith  v.  Mathews  (4)  not 
only  agrees  with  the  other  cases,  but  gives  the  rule  in  this.  Lord 
Lyndhurst  there  told  the  jury  that,  if  the  reports  originated  with 
the  defendant,  and  had  produced  the  inquiry,  his  repetition  of  them 
was  not  a  privileged  communication.  The  same  may  be  said  here. 
The  decisions  are  all  consistent,  and  furnish  a  rule  which  is  that  of 
common  sense. 

Rule  for  a  new  trial  refused.   As  to  a  venire  de  novOy 

Cur.  adv.  vulU 


A  rule  nisi  for  a  venire  de  novo  was  granted,  May  15th  (6). 

(1)  40  E.   E.  623  (1  Or.  M.  &  E.  (3)  6  Car.  &  P.  497. 

81 ;  S.  C.  4  Tyr.  582).  (4)  42  K.  E.  769  (1  Moo.  &  Bob.  151). 

(2)  U  Ad.  &  El.  380.  (5)  See8Q.B.841;  IdL.  J,Q.B.2^9. 
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WILSON   V.  KOBINSON.  isis. 

(7  a  B.  68—70 ;  S.  0.  14  L.  J.  Q.  B.  196 ;  9  Jur.  726.)  AprOll. 

To  an  action  for  a  libel  defendant  pleaded  Not  guilty,  and  a  justification.  [  ^^  ] 

He  offered  no  proof  of  the  justification,  but  gave  evidence  to  show  that  the 
document  was  published  under  circumstances  rendering  it  a  privileged  and 
private  communication  between  defendant  and  a  third  party : 

Held  that  the  jury,  in  forming  their  opinion  (upon  the  first  issue) 
whether  or  not  the  communication  was  privileged,  ought  not  to  take 
into  consideration  the  fact  that  the  justification  had  been  pleaded  and 
abandoned. 

Case.  The  declaration  charged  that  defendant,  in  the  form  of 
a  letter  to  one  William  Tinmouth,  published  a  libel  concerning 
plaintiff,  in  his  employment  as  master  of  a  brig  called  the  Robinson. 
The  part  of  the  letter  set  forth  stated  that  W.  Tinmouth's 
recommendation  of  plaintiff  had  been  a  ''great  loss;  his  wages  and 
mate's,  what  he  has  destroyed,  and  expenses,  amounts  to  226Z., 
and  an  embezzlement  of  part  of  the  cargo  at  Holyhead  and 
Falmouth." 

Plea  1.  Not  guilty.  Issue  thereon.  2.  Justification,  that  plaintiff 
did  embezzle  goods  and  chattels  from  the  Robinson,  to  wit  twenty 
bushels  of  coals,  &c.,  at  Holyhead  and  Falmouth.  Beplication, 
traversing  the  embezzlement.    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Durham  Assizes, 
it  appeared  that,  in  June,  1842,  the  plaintiff  was  engaged  as 
master  of  the  Robinson  by  the  defendant  and  Tinmouth,  who  were 
then  joint  owners.  Defendant,  in  April,  1848,  purchased  Tin- 
month's  share  of  the  vessel,  and,  in  August,  1848,  wrote  and  sent 
a  letter  to  Tinmouth,  demanding  of  him  ISOl.  for  loss  on  the 
vessel.  The  letter  contained  an  explanation  of  some  items  of  the 
demand,  and  also  the  passage  set  out  in  the  declaration.  On  the 
part  of  the  defendant  no  evidence  was  offered  to  support  the  plea 
of  justification ;  but  a  verdict  on  the  first  issue  was  claimed,  on 
the  ground  that  the  communication  was  privileged.  For  the 
plaintiff,  it  was  contended  that,  even  if  the  circumstances  ^furnished  [  *69  ] 
prima  facie  proof  that  the  communication  was  privileged,  still  the 
jury  might  infer  express  malice  from  the  fact  of  a  justification  being 
placed  on  the  record,  and  abandoned.  The  learned  Judge  told  the 
jury  that,  if  they  believed  the  letter  to  be  simply  a  private  com- 
munication from  defendant  to  Tinmouth  in  the  course  of  business, 
they  must  find  the  first  issue  for  the  defendant,  and  ought  not  to 
take  the  second  plea  into  consideration.  Verdict  for  defendant  on 
the  first  issue,  and  for  plaintiff  on  the  second. 
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WiiijoN  Murphy,  Herjt.  now  moved  for  a  new  trial,  on  the  ground  of 

Robinson.  miBdirection : 

Although  the  letter  might  be  a  confidential  or  commercial 
communication  with  respect  to  the  account  between  defendant  and 
Tinmouth,  yet  any  extraneous  matter,  injurious  to  the  plaintiff's 
character,  will  not  be  protected  :  Warren  v.  Warren  (i).  As  proof 
that  the  passage  reflecting  on  him  was  libellous  within  this  principle, 
the  jury  might  take  into  consideration  the  fact  that  the  defendant 
had  put  upon  the  record  a  reiteration  of  the  charge,  but  admitted 
its  falsehood  at  the  trial.  In  Wancicic  v.  Fovlkes  (2),  where  the 
plaintiff,  in  trespass  for  false  imprisonment,  obtained  a  verdict 
upon  the  issue  on  Not  guilty,  Bolfe,  B.  told  the  jury  that,  in 
estimating  the  damages,  they  might  take  into  consideration  the 
fact  that  the  defendant  had  pleaded  a  justification  charging  the 
plaintiff  with  felony,  in  support  of  which  no  evidence  had  been 
offered :  and  this  was  upheld  by  the  Court  of  Exchequer.  Lord 
Abinoer,  G.  B.,  said  that  putting  such  a  plea  on  the  record,  was, 
'*  under  the  circumstances,  evidence  of  malice."     Such  evidence 

[  •70  ]       *is  admissible,  on  the  principle  sanctioned  by  Pearsan  v.  Lemaitre(s) 
and  similar  cases. 

LoBD  Dbnmak,  Gh.  J. : 

I  think  the  utmost  that  your  authorities  could  prove  is,  that,  if 
the  event  of  the  first  issue  had  been  different,  the  second  plea  might 
have  furnished  evidence  of  malice,  in  aggravation  of  damages.  Bat 
your  present  application  seems  to  me  to  be  without  authority. 

Pattbson,  J. : 

It  goes,  very  much  beyond  the  principle  affirmed  in  Warwick  v. 
Foulkes  (2). 

Williams  and  Wiohtman,  JJ.  concurred. 

Rule  refused, 

(1)  40  E.  E.  547  (1  Cr.  M.  &  E.  250 ;  (2)  12  M.  &  W.  507. 

8.  C.  4  Tyr.  850).  (3)  5  Man.  &  G.  700. 
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(Ebrob  from  the  Qubbn'b  Bbnch.) 
DOWNMAN  V.  WILLIAMS  and   Othebs(I). 

(7  a  B.  103—112;  S.  C.  14  L.  J.  Q.  B.  226;  9  Jur.  454.) 

Declaration,  in  assumpsit,  alleged  a  promise  by  defendant  to  pay  plaintiff 
a  certain  debt,  and  to  arrange  with  him  the  time  and  mode  of  paying  it. 
Issue  being  joined  on  Non  oMumpsit,  a  special  verdict  was  found,  which 
set  forth  a  letter  from  defendant  to  plaintiff,  containing  the  following 
passage,  relied  upon  by  plaintiff  as  the  substantive  contract.  "Tour  bill 
of  charges  in  this  matter,  amounting  to  527/.  5»."  (the  sum  claimed  in  the 
action),  '*  I  also  undertake  (on  behalf  of  Messrs.  Esdaile  &  Co.)  to  pay,  and 
will  arrange  with  you  the  time  and  mode."  An  earlier  part  of  the  letter 
contained  an  unqualified  promise  by  defendant  to  pay  plaintiff  another 
sum ;  and  in  letters  written  shortly  before,  and  set  out  in  the  verdict,  the 
plaintiff  and  defendant  named  E.  &  Co.  as  the  parties  to  the  negotiations, 
and  mentioned  the  debt  now  claimed  as  "  to  be  settled  and  paid  by  E.  &  Co.," 
but  spoke  of  the  negotiations  as  to  other  debts  with  reference  merely  to 
plaintiff  and  defendant. 

Held,  by  the  Court  of  Exchequer  Chamber,  that  the  first  mentioned 
letter,  upon  the  face  of  it,  and  especiall}'  when  connected  with  the  other 
passages  above  mentioned,  imported,  as  to  the  sum  claimed,  only  an  under- 
taking by  defendant  as  agent  for  E.  &  Co. ;  and  that,  in  default  of  the 
special  verdict  directly  stating,  or  finding  facts  from  which  it  resulted  bj 
necessary  implication,  that  there  was  a  want  of  authority  in  defendant 
to  give  such  undertaking,  or  any  excess  of  his  authority  in  giving  it, 
defendant  was  entitled  to  judgment 

On  the  decision  of  Jones  v.  Downman,  reported  in  4  Q.  B.  (2),  the 
special  case  was  turned  into  a  special  verdict ;  the  defendant  below 


(1)  Cited,  Cherry  v.  Colonial  Bank  of 
AMtraIa»ia  (1869)  L.  E.  3  P.  C.  24, 
31,  38  L.  J.  P.  C.  49.— A.  C. 

(2)  This  case  was  oiiginally  reported 
in  a  note  to  Harper  v.  Williams,  f  It 
has  been  thought  more  convenient  to 
report  it  in  these  reports  with  the  pro- 
ceedings in  error : 

WlULIAM  JOSTES  V,   DOWNHAH. 
(4  Q.  B.  235,  n,) 

Where  a  party,  employed  as  agent, 
agrees  with  a  third  person  to  do  an 
act  on  behalf  of  his  principal,  but 
has  no  authority  to  bind  the  principal 
in  that  respect,  the  agent  is  per- 
sonally liable  to  such  third  person 
for  breach  of  the  engagement,  if  the 
latter  did  not  know  of  the  want  of 


authority.  And  such  party  need 
not  bring  a  special  action  for  the 
false  assumption  of  authority,  but 
may  sue  the  agent  on  his  under- 
taking, if  the  language  admits  of  its 
being  oonstinied  as  the  personal 
contract  of  the  agent. 

The  declaration  stated  that  a  fiat 
had  issued  against  John  Waters, 
Arthur  Jones  and  David  Jones,  and 
they  had  been  adjudged  bankrupt. 
That,  before  and  at  the  time  of  issuing 
the  fi^t,  Waters  was  indebted  to  plain- 
tiff in  33/.  7tf.  2d, :  that  240/.  6«.  6(/. 
was  due  to  plaintiff  for  work  &c,  in 
preparing  D.  Joneses  marriage  settle- 
ment :  and  that  Waters  and  D.  Jones 
were  indebted  to  plaintiff  in  527/.  5^. 
for    work    &c.  by  plaintiff   as   their 


1845. 
AprU  22, 

[103  J 


t  4  Q.  B.  219,  at  p.  235.    See  62  B.  B.  334,  note  (1). 
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brought  error ;  and,  the  plaintifif  below  having  died,  his  executors 
joined  in  error. 

dant  &c.  according  to  tlie  Statute  of 
Frauds.  Issue  on  the  first  plea. 
Traverses  of  the  second  and  third ;  on 
which  issues  were  joined. 

On  the  trial,  before  Coleridge,  J., 
at  the  Carmarthenshire  Spring  Assizes, 
1839,  the  plaintiff  was  nonsuited.  On 
a  motion  for  a  new  trial,  and  argu- 
ment thereon,  the  Court  ordered  a 
special  case  to  be  stated,  with  liberty 
to  the  parties  to  turn  it  into  a  special 
verdict.  The  case  was  ^stated  aooord- 
ingly;  and  the  verdict  was  to  be 
entered  for  the  plaintiff  for  527/.  o^., 
and  such  interest  as  the  Court  might 
think  proper,  or  the  nonsuit  to  stand, 
according  to  the  opinion  of  the  Court. 
The  substance  of  the  case  appears  in 
the  judgment  of  the  Court. 

The  case  was  argued  in  Hilary  Term, 
1842  (January  21st,  before  Lord  Den- 
man,  Ch.  J.,  Patteson,  Coleridge  and 
Wightman,  JJ.),  by  Evans  for  the 
plaintiff  and  E,  V.  Williams  for  the 
defendant.  The  following  cases  were 
cited :  Macheath  v.  ffaldimand^f  Haines 
V.    Finch^X    Meriel    v.    Wyiiumdsaid,^ 


attorney  in  respect  of  the  Pembrey 
works.  That  plaintiff  had  proved  the 
first  debt  against  Waters*  estate,  the 
second  against  D.  Jones's,  and  the 
third  against  the  separate  estate  of 
Waters  and  D.  Jones,  but  had  received 
no  dividend :  notice  to  defendant : 
That,  on  &c.  in  consideration  of  the 
premises,  and  that  plaintiff  at  defen- 
dant's request  would  give  an  authority 
to  the  Commissioners  to  expunge  from 
the  proceedings  under  the  said  fiat  the 
three  proofs  so  made  by  the  plaintiff, 
and  would  agree  to  look  to  the  trustees 
of  the  said  marriage  settlement  for 
payment  of  the  debt  secondly  before 
mentioned.  Defendant  promised  plain- 
tiff to  pay  him  the  debts  first  and 
thii'dly  mentioned,  and  to  arrange 
with  plaintiff  the  time  and  mode  of 
paying  the  last  mentioned  debt  &c. 
Averment  that  plaintiff  confiding  &c. 
authorised  the  Commissioners  to  ex- 
punge &C.J  and  agreed  to  look  to  the 
trustees  &c.,  and  that  the  said  proofs 
were  expunged:  and  that,  although 
defendant  paid  plaintiff  the  first  men- 
tioned debt,  and  the  debt  secondly 
mentioned  has  since  been  paid  him  by 
the  trustees,  and  plaintiff  required 
defendant  to  arrange  with  him  the 
time  &c.  of  paying  the  debt  thirdly 
mentioned,  and  to  pay  him  the  same, 
and  was  ready  to  arrange  &c.  and  to 
receive  payment  &c.  (notice  &c.) : 
Breach,  that  defendant  did  not  nor 
would  arrange  &c.  nor  pay  &c. 
Clount  on  an  account  stated. 

Pleas:  1.  Non  assumpsit,  2.  As  to 
the  first  count,  that  the  contract  was 
rescinded  by  mutual  agreement.  3.  As 
to  the  first  count,  that  the  promise 
was  a  special  promise  to  answer  for 
the  debts  of  other  persons,  viz.  &c. : 
and  that  no  agreement  or  memorandum 
&c.  was  in  writing  or  signed  by  defen- 


Horsley  v.  -fieW,||  BurreU  v.  Jonei,% 
Appleton  V.  Binks.W  Thomas  v.  Wil- 
liams,IX  Williams  v.  Zeaper,§§  Good- 
man  v.  Cha^e,^  \\  The  judgment  of  the 
Court  renders  it  unnecessary  to  state 
the  argument  more  particularly. 

Car,  adv,  vult. 

Lord     Dexman,     Ch.    J.,     in    the 
following  vacation  (Feb.  dth,  1842) 
delivered  the   judgment    of   the 
Court : 
This  was  an  action  of  assumpsit, 
founded  on  a  special  agreement  here- 
after   stated :    and   the    question   is, 
whether  that  agreement   makes    the 
defendant  personally  liable,  or  whether 
it  was  entered  into  by  him  merely  as 
agent  for  the  Messrs.  Esdaile,  under 


t  1  R.  R.  177  (1  T.  R.  172). 

X  Aleyn,  6. 

§  Hardr.  205. 

II  Amb.  770. 

H  22  R.  R.  296  (3  B.  &  Aid.  47). 


tt  7  B.  R.  672  (3  East,  148). 
XX  34  R.  R.  035  (10  B.  &  C.  664). 
§§  2  Wils.  308. 
jfll  19  R.  R.  322  (1  B.  &  Aid.  297). 
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The  judgment  of  the  Court  below  contams  the  substance  of  the 
verdict,  to  which  it  is  necessary  only  to  add  what  follows. 


DOWNIIAH 

v. 
Williams. 


sach  circumBtances  as  render   them 
only,  and  not  hini)  answerable  to  the 
plaintiff.    A  former  action  on  the  same 
agreement  was  tried  in  1838,  in  which 
a  verdict  passed  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  the 
Court  of  Exchequer,  out  of  which  the 
record  came,  that  a  nonsuit  might  be 
entered;    and    a    rule,  having   been 
obtained  for  that  purpose,  was  made 
absolute.     The  plaintiff  then  brought 
another   (the  present)  action  in  this 
Court.     On  the  trial,  before  the  same 
Judge  who  had  tried  the  former,  he 
acted  upon  the  decision  of  the  Court  of 
Exchequer,  and  nonsuited  the  plain- 
tiff.    He  moved  for  a  rule  to  set  aside 
that  nonsuit,  and,  this  Court  thinking 
the  point  fit  for  consideration,  the  facts 
were  directed  to  be  stated  in  a  special 
case,  on  which  we  are  now  to  determine. 
The  facts  necessary  to  be  stated  in 
order  to  make  the  agreement  intelli- 
gible, and  raise  the  question  in  the 
cause,    axe    the    following:    Waters, 
Jones   and  David  Jones,  bankers  at 
Carmarthen,  became  bankrupts,  being 
very  largely  indebted  to  the  Messrs. 
Esdaile.     It  was  very  important  to 
these  latter  that  the  effects  of    the 
former  should  be  well  realized,  and 
the  claims  on  them  carefully  examined : 
they  recommended,  therefore,  the  de- 
fendant to  be  employed  as  account- 
ant  in  the  general  superintendence, 
management,  and  winding-up  of  the 
affairs;  and  he  went  to  Carmarthen 
for  the  purpose.     The  plaintiff  had 
several  large  claims  upon  Waters  and 
David  Jones  jointly,  and  others  on 
them  separately,   among  others    the 
three  sums  mentioned  in  the  agree- 
ment :  he  had  proved  all  these  claims; 
and,  as  the  joint  estate  of  these  two 
partners  and  the  separate  estate  of 
Waters  were  solvent,  these  debts  were 
all  subsequently  paid,  except  the  *three 
in  question,  which  would  also  have 
been  paid,  but  for  the  expunging  of 
the   proofs  which  took  place   under 
the  agreement. 
After  the  proof   made,  it  appears 


that  a  negotiation  was  entered  into 
between  the  defendant,  avowedly  on 
behalf  of  the  Messrs.  Esdaile,  and  the 
plaintiff,  and  the  object  of  which  was 
that  they  should  become  the  pur- 
chasers of  the  plaintiff's  claims  gene- 
rally. This  negotiation  led  to  a  long 
correspondence,  and  ultimately  a  modi- 
fication of  it  was  proposed,  that  out  of 
the  purchase  three  should  be  excepted, 
which  they  should  tmdertake  to  pay, 
or  procure  the  payment  of,  and  that 
in  consideration  thereof  the  plaintiff 
should  consent  that  his  proofs  as  to 
these  three  should  be  expunged.  The 
agreement  as  to  the  main  part  ulti- 
mately went  off,  but,  in  the  course  of 
the  treaty,  and  in  pursuance  of  this 
branch  of  it,  the  defendant  addressed 
to  the  plaintiff  the  following  letter,  on 
which  the  action  is  founded : 

**  Church  Street, 
•«  26th  November,  1834. 

**  My  dear  Sir,— Your  bill  of  costs 
against  Mr.  John  Waters  for  business 
connected  with  his  marriage  settle- 
ment, amounting  to  631,  Is,  2c2.,  I 
undertake  to  have  paid  to  you.  Per- 
haps I  may  be  enabled  to  hand  you 
the  money  to-morrow.  The  lease  or 
leases  of  Treventy,  &c.  you  will  have 
the  goodness  to  hold  for  Messrs.  Sir 
James  Esdaile  &  Co.  who  claim  to  be 
entitled  to  the  benefit  arising  there- 
from. 

**Pembrey  Works. 

'*  Tour  bill  of  charges  in  this  matter 
amounting  to  627/.  5b,  I  also  imder- 
take  (on  behalf  of  Messrs.  Esdaile  & 
Co.)  to  pay,  and  will  arrange  with  you 
the  time  and  mode  immediately  after 
the  dividend  meeting;  in  the  mean- 
time, and  until  this  be  completed,  the 
documents  you  hold  will  be  suffi- 
cient security.  For  the  amounts  thus 
secured  (including  Mr.  D.  Jones's, 
which  you  have  agreed  to  look  to  the 
trustees  imder  the  marriage  settlement 
for)  I  beg  to  enclose  an  authority  to 
the  Commissioners  under  the  bank- 
ruptcy of   Waters,  Jones  &  Ca    to 


rHQ.B.237, 


410 


1845.    EX.  CH.     7  Q.  B.  103. 


[B.B. 


DOWVMAV 

Williams. 


The  special  verdict  stated  that  the  separate  estates  of  J.  Waters 
and  D.  Jones,  and  the  joint  and  separate  estate  of  J.  Waters  and 


[  *i  Q.  B.  238, 


expunge  from  your  proofs.  I  for- 
warded the  draft  agreement  with 
Messrs.  Esdaile  &  Co.  on  Thursday, 
the  13th  instant,  and  have  not  yet 
received  it  back.  I  however  consider 
the  principle  as  agreed  on,  and  will 
lose  no  time  in  having  it  forwarded  so 
as  to  act  on  it  with  respect  to  the 
appropriation  of  the  dividends.  With 
respect,  I  remain,  &o. 

**H.  B.  DowwHAif." 

The  plaintiff  on  receipt  of  this, 
signed  and  returned  the  authority  to 
expunge  the  proofs,  and  expressed  by 
letter  his  acceptance  of  the  under- 
taking. The  proofs  were  accordingly 
expunged.  The  defendant  imme- 
diately after  paid  the  pbuntiff  the 
53/.  7«.  2d.,  and  the  trustees  of  David 
Jones's  settlement  paid  him  the 
401.  6s.  (W.  The  action  is  brought  to 
recover  the  527/.  os. 

We  think  it  impossible  to  ascer- 
tain with  certainty,  merely  from  the 
language  of  this  letter,  whether  it 
creates  a  personal  liability  in  the 
defendant  or  not;  and  the  special  case 
discloses  evidence  from  which  infer- 
ences may  be  fairly  drawn  in  favour 
of  either  conclusion.  On  the  one 
*hand,  in  the  letters  preceding  the  one 
in  question,  both  parties  generally 
speak  of  the  proposed  arrangement, 
meaning  thereby  the  whole  of  it,  as 
one  in  which  liie  Esdailes  were  the 
principals,  and  in  which  the  defendant, 
with  however  ample  authority,  was 
avowedly  and  exclusively  acting  as 
their  agent.  Still,  even  so,  he  might, 
under  some  circumstances  render  him- 
self personally  liable.  On  the  other, 
when  pressed  subsequently  for  the 
performance  of  this  undertaking,  and 
distinctly  charged  as  the  principal, 
there  are  letters,  written  by  him,  from 
which  it  might  seem  that  he  admitted 
himself  to  have  been  such,  and  bo  to 
have  construed  his  own  undertaking. 
This,  however,  might  be  only  his 
erroneous  impression  as  to  his  own 
legal  liability,  and,  though  stiong  evi- 


dence, is  by  no  means  condusive  as  to 
the  proper  construction  of  the  contract, 
which  must  after  all  rather  be  deter- 
mined by  the  circumstances  existing 
before  and  at  the  time  of  its  being 
entered  into.  The  G>urt  of  Exchequer, 
we  believe,  had  aU  this  evidence  before 
them,  and  we  should  be  reluctant  to 
draw  from  merely  the  same  premises 
a  different  conclusion  from  that  to 
which  they  came.  Their  judg^nent 
has  not  been  reported;  but  we  have 
ascertained  the  grounds  on  which  it 
proceeded;  and,  without  questioning 
those  grounds,  it  seems  to  us  that  we 
have  materiab  presented  us  other  than 
those  presented  to  the  Court  of  Ex- 
chequer, or  at  least  more  favourably 
arranged,  which  leads  us,  upon  con- 
sideration, to  an  opposite  conclusion. 
It  appears  that  they  thought  that  the 
question  of  the  liability  of  an  agent, 
where  his  principal  was  disclosed,  and 
he  assumed  to  act  for  him,  depended 
very  much  on  his  authority,  and 
whether  his  principal  were  liable  or 
not;  that  in  this  case  the  defendant 
had  assumed  to  act  for  avowed  prin- 
cipals, and  with  full  authority ;  and 
that,  in  the  absence  of  any  evidence  to 
the  contrary,  it  must  be  taken  that  he 
had  such  authority;  that  an  action, 
therefore,  on  his  evidence,  might  have 
been  maintained  against  them,  and  that 
none  therefore  could  lie  against  himself. 
The  advantage,  however,  of  setting 
out  the  facts  in  a  special  case  has  been 
that  all  obscurity  is  removed  from  this 
question  of  authority  in  the  present 
instance.  It  is  stated  thus:  *^ In  the 
spring  of  1832,  the  defendant,  on  the 
recommendation  and  at  the  request  of 
Messrs.  Esdaile  &  Co.  went  to  Car- 
marthen to  take  upon  himself  as 
accountant  the  general  superinten- 
dence, management,  and  winding-up 
of  the  affairs  of  the  said  Bank'*  (that 
is  of  the  Messrs.  Waters  &  Co.),  *  *  which 
were  of  an  extensive  description ;  and 
he  continued  engaged  in  the  general 
management  and  direction  of  such 
affairs  until   long   after  the  issuing 
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D.  JoneB,  were  solvent,  and  had  in  fact  paid  20«.  in  the  pound  on 
all  the  debtB  proved  against  the  same,  except  the  debt  of  5272.  5«., 


BOWNMAN 
V. 

Williams. 


of  the  fiat  and  the  choice  of  the 
asaigneeB."  So  far  it  wiU  be  observed 
the  defendant  has  no  authority  but 
from  the  bankrupts,  the  petitioning 
creditor,  or  the  assignees ;  none  from 
the  Esdailes.  The  case  proceeds :  **  he 
also  acted  during  all  that  time,  as  the 
plaintiff  well  knew,  as  the  agent  of 
Messrs.  Esdaile  in  the  collection  and 
settlement  of  several  extensive  claims 
which  they  had  upon  many  other 
parties  arising  out  of  their  connection 
with  the  said  Bank."  This  is  the  only 
statement  made  in  the  case  as  to 
authority  from  the  Esdailes,  and  we 
think  we  are  bound  to  take  it  as  the 
agreed  result  between  the  plaintiff  and 
defendant  of  the  ^evidence  as  to  the 
extent  of  any  general  authority ;  and 
there  is  nothing  inconsistent  with  this 
in  any  part  of  the  case ;  no  single  fact 
is  stated  from  which  it  appears  that 
the  Messrs.  Esdaile  recognised  any 
authority  in  the  defendant  as  their 
agent,  beyond  that  above  stated.  No 
act  done  by  him  beyond  it  appears  to 
have  been  sanctioned  by  them.  From 
his  letters,  indeed,  as  to  this  very 
transaction,  an  authority  might  be 
inferred  co-extensive  with  the  act  he 
was  doing;  but  of  course  his  own 
declaration  cannot  be  evidence  for  this 
purpose. 

If  this  be  so,  we  have  a  special 
authority  clearly  limited  by  the  prin- 
cipals ;  and  it  falls  short  of  sanctioning 
this  particular  undertaking.  This  was 
not  a  dealing  with  any  claims  which 
the  Esdailes  had  on  other  parties  than 
the  bankrupts,  but  with  claims  which 
the  plaintiff  had  on  the  bankrupts 
or  their  property.  No  action  would 
therefore  lie  on  the  undertaking  against 
the  Messrs.  Esdaile;  and  therefore, 
on  the  very  principle  on  which  the 
Court  of  Exchequer  acted,  the  defen- 
dant must  be  held  to  have  made  him- 
self personally  liable.  This  principle 
is  thus  clearly  stated  by  Mr.  Justice 
Story,  in  his  Commentaries  on  the 
Law  of  Agency:  "Wherever  a  party 
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undertakes  to  do  any  act,  as  the  agent 
of  another,  if  he  does  not  possess  any 
authority  from  the  principal,  or  if  he 
exceeds  the  authority  delegated  to  him, 
he  will  be  personally  responsible  there- 
for to  the  person  with  whom  he  is  deal- 
ing for  or  on  account  of  his  principal," 
p.  226,  ch.  X.  8.  264.  This  doctrine  is 
supported  by  numerous  authorities, 
and  is  founded  on  plain  justice.  One 
qualification  indeed,  which  the  learned 
author  almost  immediately  subjoins, 
it  is  right  to  make  on  this  doctrine, 
that  the  want  of  authority  must  be 
unknown  to  the  other  party;  but  in 
present  instance  everything  leads  to 
the  conclusion  that  the  plaintiff  was 
in  this  state  of  ignorance ;  he  had  no 
reason  to  doubt,  from  any  fact  that  is 
stated,  and  every  reason  to  trust,  from 
the  confidential  employment  of  the 
defendant,  and  his  own  strong  dedara- 
tions  that  he  had  full  authority  to  carry 
out  all  that  he  undertook  for. 

Nor  will  the  plaintiff  be  driven  in 
this  case  to  a  special  action  for  the 
false  assumption  of  authority,  which 
in  some  cases  might  be  necessary ;  for 
the  language  of  the  instrument  is  such 
that,  if  the  defendant  really  had  no 
authority,  he  must  be  taken  to  have 
contracted  in  his  own  name  and 
character. 

The  special  case  further  puts  to  us 
whether  there  was  any  agreement  by 
the  defendant,  or  memorandum  thereof, 
in  writing  sufficient  to  satisfy  the 
Statute  of  Frauds.  Assuming,  which 
we  by  no  means  intend  to  concede, 
but  which  it  is  unnecessary  to  discuss, 
that  this  was  a  contract  within  that 
statute,  there  can  be  no  difficulty  in 
saying  that  the  letter  on  which  the 
action  is  brought  satisfies  its  require- 
ments. This  point  indeed  was  not 
much  contested  in  the  argument. 

We  are  of  opinion,  therefore,  that  a 
verdict  should  be  entered  for  the  plain- 
tiff for  b21l,  08,  and  interest  on  that 


[  •4  Q.  B.  239, 

n.] 


sum. 
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and  would  have  paid  20«.  in  the  pound  on  that,  had  not  the  proof 
of  it  been  expunged :  and  that  the  joint  estate  of  the  three  bank- 
rupts (J.  Waters,  A.  Jones  and  D.  Jones)  was  altogether  insolvent, 
and  had  paid  no  dividend  whatever. 
[104]  The    following   two    letters,  not   mentioned  in  the  report   in 

4  Q.  B.  235,  were  noticed  in  the  argument  and  judgment. 
From  defendant  below  to  plaintiff  below. 

"  Ghtjboh  Stbbbt,  11th  November,  1884. 

*'  My  dbab  Sib, — Purchase  of  your  claims  on  Waters  &  Go.  by 
Esdaile  &  Go.  You  were  to  send  me  a  schedule  of  all  deeds,  &e., 
relating  to  or  connected  with  the  various  claims,  and  any  you  may 
hold  to  which  the  assignees  of  Waters  &  Go.  would  be  entitled  upon 
the  principle  laid  down  in  my  letter  of  the  80th  October.  I  shall 
also  be  glad  to  have  a  schedule  of  the  deeds  and  documents  in  your 
possession,  re  Pembrey,  upon  which  you  clearly  have  a  lien :  and,  as 
Messrs.  Waters  &  Go.,  by  agreement  on  the  11th  April,  1881,  assigned 
all  their  interest  in  these  works  to  Messrs.  Esdaile  &  Go.,  the  latter 
cannot  have  the  deeds,  &c.,  without  the  payment  of  your  bill, 
which  I  have  told  you  they  will  do :  and  I  am  now  ready  to  enter 
into  any  agreement  to  that  effect.  It  will  be  necessary,  also,  upon 
your  being  satisfied  on  this  score,  that  I  have  a  written  authorily 
from  you  to  expunge  your  proof  for  it  from  the  file.  For,  adopting 
the  same  principle  as  to  the  marriage  settlement,  it  is  but  fair 
that  the  estates  of  Messrs.  Waters  &  Go.  should  be  exonerated,  and 
Messrs.  Esdaile  &  Go.,  who  take  the  benefit,  should  take  it  with 
its  liabilities.  I  now  return  the  draft  agreement,  which  you  will 
have  the  goodness  to  alter,  so  as  to  embody  the  undertaking 
promised  in  fo.  6,  in  case  of  Messrs.  Esdaile  &  Go.  (as  they  have 
done  or  agreed  to  do)  not  taking  the  whole  of  your  claims  upon 
themselves.  Had  they  but  taken  part,  with  an  undertaking,  as  it 
[  *105  ]  is,  I  believe,  usual  in  all  matters  of  ^this  kind,  would  have  been 
essential  (i),  although  there  is  no  probability  of  its  being  requested, 
as  a  considerable  part  of  the  delay  which  has  arisen  on  the  settle- 
ment had  its  origin  in  a  careful  examination  of  the  nature  of 
all  the  claims,  so  as  to  exclude  any  which  could  be  disputable. 
Your  schedule  may  now  be  completed,  as  my  letter  of  the  SOth 
October  excluded  only  John  Waters's  and  David  Joneses  settlement 
bills.  The  time  for  payment  may  still  be  left  blank,  as  those 
we  can  fill  up  when  the  draft  is  approved  of,  which  I  have  no 

(1)  Sic 
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doubt  of  receiving  from  Messrs.  Crowder  and  Maynard,  by  return     Downman 

^*  P^S*-  Williams, 

"  H.  R.  Downman. 
"W.  JoNBS,  Esq." 

In  answer  to  the  last-mentioned  letter,  the  plaintiff,  on  the  17th 
day  of  November,  a.d.  1884,  addressed  to  the  defendant,  and  the 
defendant  then  received  of  and  from  the  plaintiff,  the  following 
letter. 

"  Spilman  Strbbt,  17th  November,  1884. 

"  My  dbar  Sir, — Purchase  of  my  claims  by  Messrs.  Esdaile  &  Co. 
The  schedule  of  all  deeds  and  documents  in  my  possession  relative 
to  Pembrey  concerns,  and  upon  which  I  have  a  lien  to  the  amount  of 
my  bill  of  costs,  amounting  to  5272.  5«.,  proved  against  the  joint 
estate  of  John  Waters  and  David  Jones.  I  am  ready  to  enter  into 
such  an  agreement  as  you  propose,  and  to  sign  a  written  authority 
to  enable  you  to  expunge  my  proof  for  that  debt,  leaving  it  to 
be  settled  and  paid  by  Messrs.  Esdaile  &  Co.,  according  to  such 
agr^ment.  You  will  please  to  prepare  such  an  authority  as  you 
may  deem  sufficient  for  that  purpose.  In  respect  *to  my  bills,  [  *^^  ] 
amounting  to  58Z.  Is.  2d.  for  the  marriage  settlement  of  Mr.  John 
Waters,  I  will  send  you  this  bill,  and  deliver  you  the  lease  of 
Treventy,  Pantdufa,  and  Foxhall,  included  in  the  schedule,  with 
many  thanks  for  the  promise  to  have  the  amount  paid  me.  And 
my  proof,  as  far  as  regards  this,  may  be  expunged.  In  regard  to 
David  Jones's  settlement,  I  consent  to  take  the  trustees  and 
David  Jones's  father-in-law  as  the  paymasters  of  my  bill  for  the 
settlements,  for  the  good  reasons  stated  in  your  letter ;  and  I  have 
no  doubt  they  will  pay :  and  therefore  my  proof,  as  far  as  regards 
this,  may  also  be  expunged  from  the  file.  And  I  shall  be  perfectly 
satisfied  with  all  such  arrangements  as  you  may  think  proper  and 
suggest  in  all  these  matters  in  regard  to  myself.     I  am,"  &c. 

"  William  Jonbs. 

"  H.  B.  Downman,  Esq." 

The  case  was  argued  in  last  Michaelmas  vacation  (i),  before 
Tindal.  Gh.  J.,  Maule  and  Gresswell,  JJ.,  and  Parke,  Alderson  and 
Bolfe,  Barons ;  and,  in  last  Hilary  vacation  (2),  before  Tindal,  Gh.  J., 
Coltman,  Maule  and  Gresswell,  JJ.,  and  Parke,  Alderson,  Bolfe  and 
Piatt,  Barons;  by  ChUtan  for  the  plaintiff  in  error  (defendant 
below),  and  Evans  for  the  defendant  in  error  (plaintiff  below). 
(1)  November  27th,  1844.  (2)  February  3rd,  1846. 
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[The  following  authorities,  not  mentioned  in  the  report  of  the 
argument  in  the  Queen's  Bench,  were  cited. 

Faley  on  the  Law  of  Principal  and  Agent,  868  (i) ;  Thomson  v. 
Davenport  (2),  and  the  commentary  upon  it  in  2  Smith's  Leading 
Gases  (s) ;  Goodbaylie*»  case  (4) ;  Ireson  v.  ConingUm  (6) ;  Leadbitter 
V.  Farrow  (6) ;  Johnson  v.  Ogilby  (7) ;  Bowen  v.  Morris  (8)  ;  Spittle 
V.  LMvender  (9)  ;  Thomas  v.  Edwards  (lo) ;  PolhiU  v.  Walter  (ii)  ; 
Jones  V.  Littledale  (12) ;  Higgins  v.  Senior  (18) ;  Norton  v.  Herron  (14)  ; 
1  Sugden's  Vend,  and  P.  58,  c.  1,  s.  5,  §  7  (le) ;  Story  on  Agency, 
118,  ch.  vii.  s.  147  (16) ;  lb.  280,  ch.  x.  s.  269 ;  Kennedy  v. 
Ooureia  (17).] 

For  the  plaintiff  in  error  it  was  also  pointed  out  that,  in 
strictness,  the  special  verdict  ought  to  have  found  the  want  of 
authority  as  a  distinct  fact,  in  order  to  entitle  the  defendant  in 
error  to  recover ;  and  that  the  Court  could  not,  properly,  draw  such 
an  inference  of  fact  from  evidence  set  out  in  the  special  verdict. 
As  to  this,  Sanders  v.  Vanzeller  (18)  was  referred  to. 

Cur.  adv.  vult 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  only  question  for  the  determination  of  the  Court  of  Error 
arises  upon  the  first  issue  joined  between  the  parties,  viz.  whether, 
r  *108  ]  upon  the  facts,  found  by  the  jury  *in  their  special  verdict  as  to  the 
issue  upon  the  plea  of  Non  assumpsit,  the  jury  ought  to  find  that 
the  defendant  below  (the  now  plaintifif  in  error)  did  promise  in 
manner  and  form  as  the  plaintiff  below  has  alleged.  For,  as  to 
the  second  and  last  issues,  upon  which  the  Court  of  Queen's  Bench 
have  directed  the  verdict  to  be  entered  for  the  plaintiff  below,  and 
have  given  judgment  accordingly,  there  was  no  real  question  made, 
in  the  course  of  the  argument  before  us,  that  the  verdict  as  to 
those  pleas,  or  the  judgment  thereon,  ought  to  be  disturbed :  nor 
indeed  is  there  any  valid  ground  for  objection  against  either. 
As  to  the  first  issue,  the  Court  of  Queen's  Bench,  when  the 

(1)  3rd  ed.  by  Lloyd.  (10)  46  R,  R.  576  (2  M.  &  W.  215). 

(2)  32  R.  R.  578  (9  B.  &  C.  78,  90).  (11)  37  R.  R.  344  (3  B.  &  Ad.  114). 

(3)  P.  222  [11th  ed.  p.  389].  (12)  45  R.  R.  542  (6  Ad.  &  El.  486. 

(4)  Note  to  Alford  v.  EglisfieJd,  2  490). 

Dyer,  230  b.  (13)  58  R.  R.  884  (8  M.  &  W.  834). 

(5)  25  R  R.  344  (1  B.  &  C.  160).  (14)  28  R.  R.  797  (By.  &  M.  229). 

(6)  17  R.  R.  345  (5  M.  &  S.  345).  (15)  llth  ed. 

(7)  3  P.  Wms.  277.  (16)  Ed.  London,  1839. 

(8)  26  R.  R.  618,  n.  (2  Taunt.  374).  (17)  26R.R.616(3Dowl.&Ry.603). 

(9)  23  R.  R.  508  (2  Brod.  &  B.  452).  (18)  62  R.  R.  359  (4  a  B.  260). 
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matter  was  argued  before  them  in  the  form  of  a  special  case,  came 

to  the  conclusion  that  the  letter  written  by  the  defendant  on  the 

26th  November,  1884,  upon  which  the  action  is  grounded,  was 

framed  in  such  terms  as  to  make  it  impossible  to  ascertain  with 

certainty,  from  the  language  of  the  letter  alone,  whether  it  created 

a  personal  liability  by  the  defendant  or  not,  and  that  the  special 

case  disclosed  evidence  from  which  inferences  might  fairly  be  drawn 

in  favour  of  either  conclusion.     But  that  Court,  at  the  same  time, 

reasoning  upon  the  facts  which  were  placed  before  them  in  the 

special  case,  and  availing  themselves  of  the  power  which  they 

possessed  of  drawing  inferences  from  the  facts  stated,  arrived  at 

the  conclusion  that  Downman  had  only  a  special  authority,  as  an 

agent,  clearly  limited  in  its  extent  by  the  principals,  and  falling 

short  of  sanctioning  the  particular   undertaking  into  which  he 

entered:   that  no  action  would  therefore  lie  on  the  undertaking 

against  the  principals :  and,  consequently,  that  the  defendant  below 

must  be  held  to  have  made  himself  personally  liable.     But  we, 

sitting  as  a  court  of  error,  are,  upon  "^well  recognised  principles  of       [  *109  ] 

law,  strictly  restrained  to  the  facts  found  by  the  jury  and  stated  in 

the  special  verdict.    And,  looking  at  the  terms  of  the  letter  itself, 

and,  still  more,  calling  in  aid  of  its  construction  the  correspondence 

set  out  in  the  special  verdict  which  preceded  and  gave  rise  to  that 

letter,  and  which  may  be  considered  as  part  of  the  same  transaction, 

we  think  it  imports,  upon  the  face  of  it,  an  undertaking  made  by 

Downman  as  agent  of  the  Esdailes ;  and  that  the  special  verdict 

does  not   state  directly,   nor  is  it  to  be  inferred  by  necessary 

implication  from  the  facts  found  in  the  verdict,  that  there  was  a 

want  of  authority  on  his  part  to  make  such  undertaking,  or  any 

excess  of  his  authority  in  making  it. 

As  to  the  first  point,  the  very  terms  of  the  letter  itself,  I 
''  undertake  (on  behalf  of  Messrs.  Esdaile  &  Go.)  to  pay,''  would 
seem  to  us,  in  their  natural  meaning,  to  point  rather  to  a  promise 
made  by  one  person  as  agent  for  another  than  as  intended  to  bind 
the  party  speaking  in  the  character  of  a  principal ;  for,  upon  the 
latter  supposition,  there  would  appear  to  be  no  reason  whatever 
for  mentioning  the  name  of  the  principal.  To  say  the  least, 
however,  the  expression  is  capable  of  bearing  this  construction . 
and,  when  contrasted  with  the  form  of  expression  used  by  the 
defendant  in  the  part  of  the  same  letter  immediately  preceding, 
viz.  "  your  bill  of  costs,"  **  amounting  to  5SL  Is.  2d.,  I  undertake 
to  have  paid  to  you,"  the  distinction  between  the  two  modes  of 
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expression  strongly  confirms  the  interpretation  we  think  it 
demanded  in  itself.  But  the  letter  written  by  the  defendant  to 
William  Jones,  the  plaintiff  below,  and  dated  the  11th  November, 
1884,  informs  him  that  Messrs.  Esdaile  cannot  have  the  deeds 
of  the  Pembrey  estate  without  the  payment  of  the  plaintiff's  bill 

[  •110  ]  (that  is,  the  sum  of  *527Z.  5«.  for  which  the  action  is  brought), 
which  (the  defendant  states)  he  has  already  told  the  plaintiff  below 
the  Messrs.  Esdailes  would  do :  and  he  then  continues  thus, 
"  I  am  now  ready  to  enter  into  any  agreement  to  that  effect." 
The  plaintiff,  by  his  answer  to  this  letter,  written  on  the  17th 
November,  with  respect  to  the  same  above  mentioned  debt  of 
5272.  5a.,  states  himself  ready  to  enter  into  such  agreement  as 
the  defendant  had  proposed,  and  to  sign  a  written  authority  to 
enable  him  to  expunge  the  proof  of  that  debt,  ''  leaving  it  to 
be  settled  and  paid  by  Messrs.  Esdaile  &  Co.,  according  to 
such  agreement ;  "  and  the  letter  then  further  states  that,  as 
to  the  bills  amounting  to  5SL  7a.  2d.,  he  will  deliver  up  some 
leases  on  which  he  claims  a  lien,  "with  many  thanks  for  the 
promise  to  have  the  amount  paid  me."  Upon  comparing  together 
the  language  of  the  letter  of  the  26th  November,  upon  which  the 
action  is  brought,  with  the  language  to  that  which  we  have  just 
adverted,  we  think  the  necessary  result  is,  that  the  undertaking 
on  which  the  action  was  brought  was,  as  we  have  before  stated, 
an  undertaking  given  by  the  defendant  as  agent  of  the  Messrs. 
Esdailes,  and  not  given  in  his  own  individual  capacity ;  and  that 
it  was  so  understood  to  be  given  by  the  plaintiff  below. 

On  the  part  of  the  defendant  in  error,  however,  it  was  contended 
by  Mr.  Evans  that,  in  point  of  law,  the  letter  of  the  26th  of 
November  must  necessarily  import  an  undertaking  by  Downman, 
the  defendant,  in  his  own  individual  capacity,  and  that  it  could  not 
be  construed  as  an  undertaking  which  would  bind  the  principal. 
If  such  should  be  the  necessary  construction  in  point  of  law,  there 
would  be  an  end  of  all  further  doubt.  But  we  think  none  of  the 
cases  referred  to  establish  that  position. 

[  111  ]  In  Appleton  v.  Binks  (i),  upon  which   the  most  reliance  was 

placed,  the  only  point  decided  was  that  a  man  who  covenanted 
for  himself  and  his  heirs,  under  his  own  hand  and  seal,  for  the  act 
of  another,  should  be  personally  liable,  though  he  described  himself 
as  agent  in  the  deed :  a  very  different  proposition  from  that  now 
before  us :  for  the  question  before  us  is  more  properly  this :  if  a 
(1)  7  B.  B.  672  {6  East,  148). 


▼OL.  Lxym.]     1846.    EX.  CH.    7  Q.  B.  111—112. 

person  enters  into  a  contract  in  writing,  describing  himself  as  agent, 
and  naming  his  principal,  whether  the  principal  shall  be  bound, 
provided  the  agent  had  authority  to  enter  into  the  contract  on  his 
behalf;  a  point  which  we  consider  too  clear  to  admit  of  doubt 
or  argument. 

Ify  then,  this  contract,  upon  its  legal  construction,  be,  as  it 
appears  to  as  it  is,  a  contract  entered  into  by  an  agent  on  behalf 
of  his  principal,  the  only  ground  on  which  the  agent  could  become 
personally  liable  on  such  contract  is  that  which  has  been  stated 
by  Mr.  Justice  Story  in  his  Commentaries  on  the  Law  of  Agency 
which  has  been  so  often  referred  to  in  the  course  of  the  argument. 

But,  even  if  the  law  be  as  there  laid  down,  in  order  to  create  or 
let  in  such  personal  liability,  the  want  of  authority  on  the  part 
of  the  agent  must  be  found  by  the  jury.  And,  as  the  letter  of  the 
26th  November  is  the  plaintiff's  evidence,  and  as  it  is  the  only 
evidence  by  which  he  affects  the  defendant,  either  as  agent  or 
principal,  and  as  such  liability  is,  upon  the  face  of  the  letter, 
a  liability  as  agent,  or,  to  say  the  least  of  it,  equivocal,  we  think 
the  burthen  is  imposed  upon  the  plaintiff  below  of  showing,  by  clear 
proof,  that  there  was  no  such  agency  or  authority  as  is  stated  in 
such  letter,  *or  that  the  authority  of  the  agent,  such  as  it  was,  has  [  *ii2  ] 
been  exceeded. 

But  we  all  agree  in  thinking  that,  upon  the  facts  stated  in  this 
special  verdict,  neither  the  defect  nor  the  excess  of  the  authority  of 
the  agent  is  found  by  the  jury  directly,  nor  is  either  to  be  inferred 
by  neibessary  implication  from  the  facts  found  in  the  special  verdict. 

We,  therefore,  think  the  judgment  of  the  Court  below,  so  far  as 
relates  to  the  first  issue,  is  to  be  reversed,  and  judgment  thereon 
entered  for  the  plaintiff  in  error;  and,  as  to  the  residue,  the 
judgment  to  be  affirmed. 

Judgment  reversed  as  to  the  first  issue ;    affirmed  as 
to  residue. 


BEG.  V.  The  INHABITANTS  op  SEVENOAKS(l).  i845. 

(7  a  B.  136—163 ;  S.  0.  14  L.  J.  M.  C.  92;  9  Jup.  489 ;  1  New  Seas.  Cas.  596.)    "^^"30.^'  ^^' 

Appellantfl  against  an  order  of  removal  served  on  respondents  an  order 
of  Sedaions  quashing  the  order  of  remoyaL    The  order  of  Sessions  appeared,         ^        -' 
by  the  caption,  to  be  made  at  Sessions  holden  before  B.,  J.,  M.,  and  other 
their  sodates,  justioes  assigned  &o.  in  the  oounty.     The  respondents 

(1)  Cited  in  Liverpool  United  Gtulight  Co.  y.  EverUm  (1871)  L.  B.  6  G.  P.  414, 
422,  40  L.  J.  C.  P.  108.-~A.  C. 
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Rbo. 
«. 
The  Inhabi- 
tants OF 
Sbvenoaks. 


[  nST  ] 


obtained  a  rule  nin  for  a  certiorari  on  affidavit  of  notice  to  B.  and  J.,  the 
affidavit  stating  that  B.  and  J.  were  two  of  the  justices  present  at  the 
Sessions,  and  two  of  the  same  justices  whose  names  appeared  in  the 
caption.  The  notice  was  signed,  **  A.  and  H.,  attorneys  for  the  inhabitants 
of  the  said  parish  of  S."  (the  respondent  parish) ;  and  another  of  the 
affidavits  on  which  the  rule  was  obtained  stated  that  A.  and  H.  "  were 
retained  and  employed  by  and  on  behalf  of  the  inhabitants  of  the  porifih 
of  S.  in  the  prosecuting  and  conducting  an  appeal*'  &c.  (describing  the 
respondents  and  the  order  of  removal). 

Held  sufficient  evidence  of  service  upon  and  by  the  proper  parties,  under 
stat  13  Qteo.  IL  c.  18,  s.  5,  in  default  of  evidence  to  the  contrary. 

The  affidavits  showed  that  the  order  of  removal  was  made  and  suspended 
on  29th  July,  and  that  the  suspension  had  never  been  taken  o£F ;  that  the 
order  was  served  on  the  appellants  on  7th  August ;  that  the  appellants,  on 
14th  October,  served  on  respondents  a  notice,  dated  6th  September,  stating 
the  intention  of  appellants,  at  the  next  Sessions,  to  enter  and  try  an  appeal 
against  the  order  of  removal,  in  which  notice  was  incorporated  a  statement 
of  grounds  of  appeal ;  that  by  the  practice  of  the  Sessions  eight  days*  notice 
of  trial  was  required;  that  the  next  Quarter  Sessions  were  held  17th 
October ;  that  no  appeal  was  then  prosecuted,  or  entered  and  respited,  as 
one  of  the  deponents,  respondents'  attorney,  had  been  informed  and  verily 
believed :  that  the  respondents  did  not  attend  at  the  October  Sessions,  nor 
at  the  following  Epiphany  Sessions  and  heard  nothing  more  of  the  appeal 
until  15th  February  following,  when  a  document,  purporting  to  be  a  copy 
of  an  order,  made  on  appeal  at  the  Epiphany  Sessions  held  on  4th  January, 
for  quashing  the  order  of  removal,  was  sent  to  respondents  by  the  vestry 
derk  of  the  appellant  parish.  A  rule  for  quashing  the  order  of  Sessions 
having  been  obtained  on  these  affidavits,  and  no  affidavits  being  filed  in 
answer : 

Held,  that  the  October  Sessions  were  the  next  practicable  Sessions  after 
tho^order  of  removal,  and  that,  if  the  appeal  was  not  entered  and  respited 
at  those  Sessions,  the  next  Epiphany  Sessions  had  no  jurisdiction  to 
entertain  it. 

Held  also,  by  Lord  Denman,  Ch.  J.,  Williams  and  Wiohthait,  JJ., 
that  the  statement  of  the  respondents'  attorney  in  the  negative,  "  ad  he  had 
been  informed  and  believed,''  remaining  unanswered  by  the  opposite  party, 
showed  sufficiently  that  the  appeal  had  not  been  entered  and  respited  at  the 
October  Sessions  :  dubitante  Patteson,  J. 

Held,  also,  that  the  respondents  were  aggrieved  by  the  order  of  Sessions, 
and  that  this  Oourt  was  bound  to  interfere  on  their  behalf. 

Deedes,  in  Easter  Term,  1844,  obtained  a  rule  calling  upon 
**  the  keepers  of  the  peace  and  justices  in  and  for  the  county  of 
Kent  to  show  cause  why  a  writ  of  certiorari  should  not  issue, 
directed  to  them,  to  remove  into  this  Court  an  order  made  at  the 
General  Quarter  Sessions  of  the  peace  held  at  Maidstone,  in  and 
for  the  county  of  Kent,  on  the  4th  day  of  January  last,  whereby  it 
was  ordered  that  an  original  order  of  two  of  the  said  keepers  of  the 
peace  and  justices,  for  the  removal  of  ^Elizabeth  Quinnell  from 
the  parish  of  Sevenoaks  in  the  said  county  of  Kent  to  the  parish  of 
Saint  Luke  in  the  county  of  Middlesex,  should  be  quashed,  and 
that  the  overseers  of  the  poor  of  the  said  parish  of  Sevenoaks  should 


VOL.  Lxvin.]        1845.     Q.  B.     7  Q.  B.  187—188.  425 

pay  to  the  overseers  of  the  poor  of  the  said  parish  of  Saint  Luke         Rrg. 
the  Bum  of  5L  for  and  towards  their  costs  and  charges  in  and  about  x  hs  inhabi- 
the  appeal  therein  mentioned.     Upon  notice  of  this  rule  to  be  given    ggy^oj^^Ks 
to  the  said  first  mentioned  keepers  of  the  peace  and  justices,  or 
some  of  them.     And  also  to  the  churchwardens  "  &c.  ''  of  Saint 
Luke/'  &e. 

From  the  affidavits  on  which  the  rule  was  obtained,  the  following 
facts  appeared.  The  order  of  removal  was  dated  29th  July,  1848, 
and  was  under  the  hands  and  seals  of  William  Lambard,  Esq.  and 
Viscount  Holmesdale,  justices  of  Kent.  A  duplicate  thereof,  with 
the  examination,  was  served  on  the  overseers  of  Saint  Luke's  on 
7th  August,  1848.  The  General  Quarter  Sessions  for  the  Western 
division  of  Kent  (in  which  Sevenoaks  is  situate),  holden  next  after 
7th  August,  1848,  were  on  17th  October,  1848.  No  appeal  was 
prosecuted,  or  entered  and  respited,  on  behalf  of  Saint  Luke's  at 
the  last  mentioned  Sessions,  as  one  of  the  deponents,  respondents' 
attorney,  had  been  informed  and  verily  believed.  By  the  practice 
of  the  Sessions,  eight  clear  days'  notice  of  trial  was  required  to  be 
given  by  appellants  to  respondents  (unless  where  other  provisions 
are  made  by  statute),  previous  to  the  trial  of  an  appeal  against  an 
order  of  removal.  By  an  order  bearing  the  same  date  with  the 
order  of  removal,  and  under  the  hands  and  seals  of  the  same 
magistrates,  the  execution  of  the  order  of  removal  was,  by  reason 
of  the  inability  of  E.  Quinnell  to  travel,  suspended  until  the 
magistrates  should  be  satisfied  *that  it  might  be  executed  without  I  *138  ] 
danger ;  which  order  of  suspension  had  been  served  on  the  overseers 
of  Saint  Luke's,  together  with  the  order  of  removal.  The  order 
of  suspension  had  not  been  taken  off  or  vacated ;  and  E.  Q.  had 
never  been  removed,  but  was  still  resident  at  Sevenoaks.  On  14th 
October,  1848,  a  notice  of  appeal,  dated  6th  September,  1848,  was 
served  by  the  parish  officers  of  Saint  Luke's  upon  the  parish  officers 
of  Sevenoaks,  purporting  that  the  former  "  do  intend  at  the  next 
General  (Quarter  Sessions  of  the  peace,  to  be  holden  for  the  said 
county  of  Kent,  to  commence,  enter,  try  and  prosecute  an  appeal 
against  a  certain  order  of  removal "  &c. ;  with  the  grounds  of 
objection.  The  then  next  General  Quarter  Sessions  for  Kent  were 
to  be  holden  on  17th  October,  1848,  being  on  the  third  day  after 
service  of  the  said  notice.  No  one  attended  on  behalf  of  Sevenoaks 
at  those  Sessions :  and  no  other  notice,  and  no  statement  of  grounds 
of  appeal,  was  served  upon  the  parish  officers  of  Sevenoaks,  who 
heard  nothing  more  of  the  appeal  till  15th  February,  1844,  when 
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rbo.  they  received  from  the  vestry  clerk  of  Saint  Luke's  a  copy  of  the 
The  Inhabi-  order  mentioned  in  the  role.  It  commenced  as  follows : 
Sbvkhoaks.  "  Kent.  At  the  General  Quarter  Sessions  of  the  peace  of  our 
lady  the  Queen,  holden  at  Maidstone,  in  and  for  the  county  of 
Kent,  on  Thursday  in  the  week  next  after  the  28th  day  of  December, 
to  wit  the  fourth  day  of  January  in  the  seventh  year  of  the  reign  '* 
&c.,  "before  Joseph  Berens,  James  Jacobson,  John  Malcolm, 
Esquires,  and  others  their  sociates,  justices  of  our  said  lady  the 
Queen,  assigned  to  keep  the  peace  of  our  said  lady  the  Queen  in 
the  said  county,  and  also  "  &c.  *'  Upon  an  appeal  made  unto  this 
Court  by  the  inhabitants  of  the  parish  of  St.  Luke,  in  the  county 
[  *1S9  ]  of  Middlesex,  from  an  *order  made  by  two  of  her  Majesty's  justices 
of  the  peace  for  this  county,  for  the  removal"  &c.  (describing  the 
order) :  ''  Now,  upon  reading  the  said  order,  and  hearing  counsel, 
and  what  could  be  alleged  on  both  sides,  it  is  ordered  by  this  Court 
that  the  said  order,  so  made  "  &c.  (quashing  the  order  and  giving 
costs,  as  stated  in  the  rule). 

It  further  appeared  from  the  affidavits  that  no  one  was  instructed 
to  appear  or  did  appear  for  Sevenoaks  at  the  Sessions  last 
mentioned,  but  that  the  order  of  such  Sessions  was  made  in 
the  absence,  and  without  the  knowledge,  of  the  parish  officers  of 
Sevenoaks. 

The  affidavit  of  service  of  notice  of  the  intended  application  for  a 
certiorari  stated  service  on  '*  Joseph  Berens,  Esquire,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Kent," 
and  on  ''  James  Jacobson,  Esquire,  one  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,"  and  "  that  the  said  James 
Jacobson,  Esquire  and  Joseph  Berens,  Esquire  were  two  of  the 
justices  present  at  the  said  General  Quarter  Sessions  of  the  peace 
at  which  the  said  order  in  the  said  notice  mentioned  was  made,  and 
are  two  of  the  same  justices  whose  names  appear  and  are  mentioned 
in  the  heading  or  caption  of  the  said  order."  The  notice  of  applica- 
tion was  signed  "  Austen  and  Holcroft,  attorneys  for  the  inhabitants 
of  the  said  parish  of  Sevenoaks ; "  and  by  one  of  the  affidavits 
before  mentioned  it  appeared  that  Messrs.  Austen  and  Holcroft 
'^  were  retained  and  employed  by  and  on  behalf  of  the  inhabitants 
of  the  parish  of  Sevenoaks,  in  the  prosecuting  and  conducting 
an  appeal  in  which  the  said  inhabitants  were  the  respondents, 
against  a  certain  order "  &c.  (describing  the  order  of  the  two 
justices). 
[  140  ]  In  Trinity  Term,  1844,  the  rule  for  a  certiorari  Vi as  made  absolute 
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at  the  instance  of  the  inhabitants  of  Sevenoaks,  on  the  motion  of        Rbg. 
Erie,  no  cause  being  shown  to  the  contrary.  Thb  Inhabi- 

The  return  having  been   made  to  the  certioraH^  Deed^s^   in    sb^bnoaks 
Michaelmas  Term,  1844,  obtained  on  the  same  affidavits  a  rule 
nisi  for  quashing  the  order  of  Sessions.     No  affidavits  were  filed  in 
answer. 

In  Hilary  Term,  1845,  Pashley  obtained  a  rule  to  quash  the  writ 
of  certiorari.  This  rule  was  granted  on  reading  the  before  mentioned 
rules  and  affidavits. 

Deedes  now  showed  cause  (i)  against  the  rule  for  quashing  the 
certiorari : 

Two  objections  will  be  made  to  the  certiorari :  first,  that  it  does 
not  appear  that  the  notice  of  the  application  was  given  by  parties 
duly  authorised;  secondly,  that  it  does  not  appear  that  the  two 
justices,  upon  whom  that  notice  was  served,  were  present  at  the 
making  of  the  order  of  Sessions.  *  *  The  objections  arise  on 
Stat.  18  Geo.  II.  c.  18,  s.  5  (2),  which  prohibits  granting  the  writ  of 
certiorari  to  remove  convictions,  judgments,  orders  and  other  pro- 
ceedings before  justices,  unless  it  be  proved  that  the  "  party  or 
parties  suing  forth  the  same,  hath  or  have  given  six  days'  notice 
thereof  in  writing  to  the  justice  or  ^justices,  or  two  of  them,  (if  so  [  *141  ] 
many  there  be)  by  and  before  whom  such  conviction,  judgment, 
order  or  other  proceedings  shall  be  so  had  or  made."  Now,  as  to 
the  first  objection,  it  certainly  ought  to  appear  on  the  face  of  the 
ndtice  that  it  is  given  by  the  party  suing  out  the  writ :  Rex  v.  The 
Justices  of  Lancashire  (8).  Here  the  notice  is  signed  by  parties 
calling  themselves  the  *'  attorneys  for  the  inhabitants  of  the  said 
parish  of  Sevenoaks,"  who  moreover  appear  by  affidavit  to  be 
employed  in  the  appeal.  That  is  enough,  at  least  primd  facie  : 
Reg.  V.  The  Justices  of  Lancashire  (4),  Reg.  v.  Solly  (5).  As  to 
the  second  objection :  it  seems  unreasonable  to  call  upon  the  parish 
of  Sevenoaks  to  point  out  what  particular  justices  concurred  in  an 
order  of  Sessions  which  is  complained  of  on  the  very  ground  of  its 
having  been  made  in  the  absence  of  any  one  representing  that 
parish.  The  names  of  the  justices  on  whom  the  notice  is  served 
appear  in  the  caption  of  the  order,  which  was  served  upon  Sevenoaks 

(1)  Before  Lord  Denman,  Ch.  J.,      text. — ^A.  0. 

Patteson,  Williams  and  Wightman,  J  J.  (3)  4  £.  &  Aid.  289.     [See  Rex  v. 

(2)  Bepealed  by  S.  L.  R.  Act,  1888.  Cambridgeshire  JJ.  37  R.  R.  579,  681.] 
See  now  C.  O.  R.  1886,  r.  33,  which  (4)  11  Ad.  &  El.  144,  163. 
repioduoes  the  words  quoted  in  the  (d)  61  R.  R.  805  (9DowLP.O.  115). 
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Rbo.        by  the  parish  of  St.  Lake's.    The  latter  parish  is  bound  by  the 
The  Inhabi.  ^orm  of  the  order.     At  any  rate,  in  default  of  evidence   to  the 
sbvbnoaks    co^^^fi^'^y*  i'  must  be  presumed  that  the  justices  named  at  the  head 
of  the  order  were  among  those  who  made  it.    *     *     * 

[  142  ]  Pashley,  contra  : 

Reg.  V.  Barton  (i)  is  conclusive  as  to  the  second  point.  The 
caption  relates  to  the  first  day  of  the  Sessions.  Justices  who  were 
present  at  the  meeting  of  the  Court  on  the  first  day  may  have  been 
absent  on  other  days. 

(WiGHTMANy  J. :  The  order  which  you  serve  is  dated  oq  the  first 
day.) 

That  is  a  mere  fiction  of  law.  Further,  since  the  statutes  59 
Geo.  III.  c.  28  and  7  Will.  IV.  &  1  Vict.  c.  19,  authorise  the 
holding  of  two  Courts  at  the  same  time,  proceedings  may  take  place 
in  the  absence  of  a  magistrate  or  recorder  who  attended  during  the 
whole  Sessions.  It  is  said  to  be  difficult  here  for  the  parish  of 
Sevenoaks  to  ascertain  what  magistrates  joined  in  making  the 
[  *14S  ]  order :  but  the  question  ^arises  on  the  language  of  the  statute :  the 
names  of  at  least  two  magistrates  present  might  be  learned  by 
inquiry :  and,  as  to  the  suggestion  that  these  two  might  have 
dissented  from  the  decision  of  the  majority,  that,  if  true,  would 
not  vitiate  the  service,  because  the  decision  of  the  majority  is  the 
decision  of  all.  It  is  sought  to  make  this  affidavit  of  service  good 
by  reference  to  a  collateral  document,  the  order  itself:  but  the 
Court  cannot  look  at  such  a  document  for  this  purpose.  As  to  the 
[first]  point,  the  parties  giving  the  notice  appear  only,  by  the  notice 
itself,  to  be  attorneys  for  the  parish :  and  the  other  affidavit  relied 
upon  shows  merely  that  they  are  attorneys  for  prosecuting  the 
appeal.  The  proceedings  subsequent  to  the  appeal  might  have 
been  entrusted  to  other  hands.    «     «     * 

Cur.  adv.  wit 

[  144  ]       Lord   Denman,   Ch.  J.,  in  this  Term   (April  26),   delivered  the 
judgment  of  the  Court  : 

This  case  is  distinguishable  from  that  of  Reg.  v.  Darton(i)y 
determined  last  Michaelmas  Term.  In  that  case  both  parties  were 
in  Court  at  the  Sessions :  the  affidavit  stated  only  that  the  two 

(1)  2  Dowl.  &  L.  492.  [The  point  of  that  decision  suffidently  appears  from 
the  statement  in  the  text.] 
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gentlemen  served  with  notice  were  justices  of  the  peace  of  the  county        Reo. 
(not  even  saying  that  they  were  so  at  the  time  of  the  making  the  the  Inhabi- 
order  of  Sessions),  and  that  they  were  present  at  the  Sessions  holden    gj^g^^jjjj 
at  Botherham,  at  which  Sessions  the  order  was  made,  not  saying  that 
the  order  was  made  by  or  before  them,  nor  that  they  were  in  Court 
at  all :  and  no  copy  of  the  order  was  brought  before  the  Court. 

In  this  case,  the  party  applying  for  the  writ  of  certiorari  was  not 
at  the  Sessions ;  the  order  was  made  ex  parte,  and  a  copy  of  it 
served  by  the  party  now  taking  objections  to  the  writ  of  certiorari 
on  the  party  who  has  obtained  it.  That  copy  states  the  caption  of 
the  Sessions,  and  expresses  that  they  were  held  before  Joseph 
Berens,  James  Jacobson,  John  Malcolm,  Esquires,  and  others; 
and  that  the  order  was  made  by  the  Court.  The  affidavit  of  notice 
shows  that  Mr.  Berens  and  Mr.  Jacobson  were  served ;  that  they 
are  the  justices  whose  names  appear  in  the  copy  of  the  order,  and 
that  they  were  at  the  Sessions. 

We  think  that  this  copy  of  the  order  served  in  this  case  is  [  146  ] 
sufficient  prtm4/acie  evidence,  as  against  the  party  serving  it  and 
as  against  the  justices  whose  names  appear  in  the  caption,  that 
the  order  was  made  by  and  before  those  magistrates;  and  that, 
if  there  was  any  mistake  as  to  the  persons,  that  mistake  should  be 
shown  by  affidavit  by  the  other  side.  The  rule  to  quash  must 
therefore  be  discharged. 

Rule  discharged. 
On  a  later  day  in  this  Term  (April  80), 

Pashley  showed  cause  against  the  rule  for  quashing  the  order 
of  Sessions : 

First :  there  is  no  grievance  :  the  order  of  removal  is  a  suspended 
order;  and,  if  the  Sessions  had  no  jurisdiction  to  quash  it,  the 
removing  parish  may  still  execute  it  as  soon  as  the  suspension 
shall  have  been  taken  ofif.     *     *     * 

Secondly,  the  affidavits  do  not  show  that  the  Sessions  proceeded  [  146  ] 
without  jurisdiction  :  the  certiorari  does  not  call  upon  the  justices 
to  return  the  orders  of  both  the  October  and  the  January  Sessions, 
nor  is  it  shown  that  any  search  has  been  made  among  the  records 
of  either  Sessions,  or  even  any  application  to  the  clerk  of  the  peace : 
the  attorney  merely  swears  to  his  information  and  belief  that  there 
was  no  entry  at  the  October  Sessions.     *     *      * 

But  it  is  said  that  the  respondents  had  no  notice  of  trial  for  the 
Epiphany  Sessions.     That  was  a  point  for  the  Sessions.    Even  if 
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Rxo.  they  have  proceeded  erroneoaaly  this  Court  will  not  interfere.  In 
ThbInhabi-  ^^^  V.  ffefi;e8(i),  LiTTLBDALB,  J.,  agreed  in  the  observations  of 
skvkn^aks.  ^^^^  Ellbsmbrb  disapproving  of  the  passage,  in  the  report  of 
[  *147  J  Bagg'a  case  (2),  which  intimates  that  this  *Goart  has  authority  to 
correct  all  errors  judicial  or  extrajudicial.  Lord  Holt  lays  down 
the  rule  correctly  in  Groenvelt  v.  BurweUffi),  in  answering  an 
objection  that  the  censors  had  examined  the  witnesses  not  upon 
oath.  ''But  admitting  that  they  might  have  administered  an 
oath,  the  omission  of  it  is  but  error  in  the  proceedings,  and  does 
not  make  the  judgment  void,  like  the  case  of  The  Maruhalsea  (4), 
where  one  process  is  issued  instead  of  another."  In  Reg.  v.  The 
Bristol  and  Exeter  Railway  Company  (6)  this  Court  refused  a  writ  of 
certiorari  to  remove  an  inquisition  under  a  Railway  Act,  because, 
if  the  proceedings  were  in  pursuance  of  the  Act,  the  certiorari  was 
taken  away,  and,  if  not  in  pursuance  of  the  Act,  they  were  merely 
void.  And  in  Reg.  v.  The  Sheffield  Railtvay  Company  (6)  this  Court 
refused  a  certiorari  to  remove  an  inquisition  under  a  Railway  Act, 
where  the  proceedings  had  originated  properly,  but  the  requisi- 
tions of  the  Act  had  been  deviated  from  in  some  of  the  subsequent 
steps;  the  ground,  as  expressed  by  Colbridgb,  J.,  being  that  ''a 
subsequent  act,  irregularly  done  in  the  course  of  the  proceeding, 
was  not  enough  to  destroy  the  jurisdiction."  So,  in  the  case  now 
before  the  Court,  the  appeal  originated  properly  by  the  notice  that 
was  given  ;  and  the  record,  to  the  form  of  which  no  objection  has 
been  taken,  shows  a  judgment  pronounced  on  the  trial  of  an  appeal. 
Even  if  the  judgment  was  erroneous  for  want  of  some  other  notice, 
this  Court  has  no  jurisdiction,  as  a  court  of  error,  to  review  it : 
[  ♦148  ]  Rex  V.  The  Justices  of  Monmouthshire  (7).  *In  the  case  In  the 
Matter  of  Clarke  (8),  where  a  prisoner  in  custody  under  an  order  of 
the  Mastbb  of  the  Bolls,  which  stated  that  he  had  been  brought  to 
the  Bar  of  the  Court  of  Chancery,  sought  his  discharge  on  the 
ground  that  he  had  not  in  fact  been  brought  to  the  Bar  of  the 
Court,  the  adjudication  of  the  Mastbb  of  thb  Bolls  on  the  point 
was  held  by  this  Court  to  be  conclusive.  So  in  the  present  case 
the  respondents  are  endeavouring  to  controvert  the  fact  that  there 
was  an  appeal,  though  stated  on  the  record  by  a  court  of  competent 
jurisdiction.     *     *     The  notice  of  appeal  served  only  three  days 

(1)  42B.R.dl6(3  Ad.&El.  725,730).  (5)  52  B.  B.  314  (11  Ad.  &  El.  202, 

(2)  11  Bep.  93  b,  98  a.     See  Eraser's      note  (a)). 

ed.  vol.  6,  p.  182,  note  (B).  (6)  52  B.  B.  310  (11  Ad.  &  El.  194). 

(3)  1  Ld.  Bay.  472.  (7)  32  B.  B.  356  (8  B.  &  0.  137). 

(4)  10  Co.  76  b.  (8)  67  B.  B.  741  (2  a  B.  619). 
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before  Uie  October  Sessions  was  manifestly  bad  as  a  notice  for  those        Rbo. 
Sessions ;  and,  if  the  insufficiency  of  that  notice,  or  the  absence  of  thb  Inhabi- 
all  notice,  had  been  brought  to  the  knowledge  of  the  justices  at    sb^koaks 
those  Sessions,  they  would  have  been  bound  as  a  matter  of  course 
to  respite  the  appeal  to  the  Epiphany  Sessions.     *     *     * 

It  is  said  that  no  notice  of  appeal  was  proved  at  the  *Epiphany       [  «i49  ] 
Sessions.     That  is  not  shown  by  the  affidavits  :  but,  if  the  appeal 
was  entered  and  respited  at  the  October  Sessions,  the  Court,  on 
calling  on  this  appeal  at  the  Epiphany  Sessions,  would  grant  the 
prayer  of  the  only  counsel  who  appeared  in  the  case. 

Baines  and  Deedes,  contra: 
First,  as  to  the  argument  that  there  was  no  grievance. 

(Lord  Dbnman,  Ch.  J. :  We  have  no  doubt  as  to  the  order  being 
a  grievance ;  but  we  doubt  whether  the  Quarter  Sessions  had  not 
jurisdiction  to  make  it.) 

By  stat.  18  &  14  Gar.  11.  c.  12,  s.  2,  parties  aggrieved  by  an  order 
of  removal  may  appeal* to  the  next  Quarter  Sessions;  the  word 
''  next "  is  construed  to  mean  ''  next  practicable.*'  By  stat.  9  Geo.  1. 
c.  7,  s.  8,  reasonable  notice  to  the  officer  of  the  removing  parish  is 
made  a  condition  precedent  to  any  such  appeal  being  proceeded 
upon ;  and  by  stat.  49  Geo.  III.  c.  124,  s.  2,  the  time  of  appealing 
against  a  suspended  order  is  to  be  computed  from  the  time  of 
serving  such  order.  In  the  present  case  an  order  made  and  sus- 
pended on  29th  July  was  served  on  7th  August  upon  the  appellants, 
who  on  14th  October  served  on  the  respondents  a  notice  of  appeal 
and  of  trial,  dated  6th  September,  for  the  next  Sessions.  The 
October  Sessions  were  therefore  a  practicable  Sessions,  computing 
from  the  service  of  the  order ;  and  parties  who  intended  to  appeal 
against  the  order  were  bound  to  go  to  those  Sessions  and  enter 
their  appeal,  after  which  the  justices  would  have  jurisdiction  to 
respite  it.  If  nothing  was  done  at  the  October  Sessions,  no  subse- 
quent Sessions  had  jurisdiction  to  set  right  the  omission.  The 
affidavits  in  support  of  this  rule  state  the  information  *and  belief  [  *ioO  ] 
of  the  deponents  that  nothing  was  done  at  the  October  Sessions : 
and,  though  the  matter  lies  more  in  the  knowledge  of  the  appel- 
lants, for  the  Court  could  not  enter  the  appeal  except  on  their 
application,  no  affidavits  have  been  filed  in  answer. 
Secondly ;  the  Epiphany  Sessions  had  no  jurisdiction  to  try  the 
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Reg.  appeal  without  proof  of  notice  of  appeal ;  and,  though  a  party  may 
The  Inhabi-  Qot  controvert  the  adjudication  of  a  court  of  competent  jurisdiction, 
be  may  show  that  circumstances  essential  to  the  jurisdiction  did 
not  exist  in  fact.  By  stat.  4  &  5  Will.  lY.  c.  76,  a.  81,  the 
appellants  must  give  a  statement  of  grounds  of  appeal  fourteen 
days  at  the  least  before  the  Sessions  ''at  which  such  appeal  is 
intended  to  be  tried." 

(Patteson,  J. :  The  respondents  knew  that  by  law  the  appellants 
could  not  compel  a  trial  at  the  October  Sessions.  May  not  the 
justices  at  the  Epiphany  Sessions  have  considered  the  original 
notice  sufficient?) 

That  notice  is  not  shown  to  have  been  brought  under  the  notice  of 
the  Epiphany  Sessions. 

(Pattbson,  J. :  It  is  not  shown  by  affidavit ;  but  the  general 
presumption  is  relied  on.  We  must  presume  that  the  Sessions  had 
some  reason  for  what  they  did ;  that  there  was  either  an  appeal 
before  them  regularly  entered  and  respited  from  the  October 
Sessions,  or  that  some  deception  was  practised  upon  them. 

Lord  Dbnman,  Gh.  J. :  Why  did  not  the  affidavit  go  farther,  and 
show  that  such  and  such  proof  was  given  or  statement  made,  and 
that  it  was  wholly  false  ? 

Pattbson,  J. :  The  affidavits  do  not  even  negative  notice  of  the 
entry  and  respite,  if  that,  coupled  with  the  grounds  already  served, 
would  have  been  sufficient  (i).) 

[  *161  ]       The  ^affidavits  show,  in  substance,  that  the  respondents  received 
only  one  notice. 

Lord  Dbnman,  Ch.  J. : 

This  case  has  undergone  much  consideration.    First,  it  was  said 

that,  even  assuming  the  order  of  Sessions  to  be  void,  the  removing 

parish  labours  under  no  grievance.     I  think  that  there  certainly  is 

a  grievance,  and  that  the  Court  is  bound  to  interfere  if,  in  other 

respects,  it  has  authority  to  do  so.     The  case  Ex  parte  Lord 

Oifford  (2)  is  inapplicable  to  the  present  case,  which  depends  upon 

the  dates.    The  order  of  removal  was  served  on  the  appellants  on 

the  7th  August;  a  notice  of  appeal,  comprising  a  statement  of 

(1)  As  to  this,  Paahley  cited  Bex  v.  (2)  1  New  SesB.  Cas.  690 

Lambeth,  3  Dowl.  &  Ey.  340. 
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groonds  of  appeal,  dated  6th  September,  was  served  on  the  respon-  reo. 
dents  on  the  14th  October:  the  next  Sessions  were  held  on  the  17th  jgg  ikhari- 
October:  it  does  not  appear  that  anything  was  done  at  those  gjy^j^^'g 
Sessions :  at  the  next  Epiphany  Sessions  the  order  was  quashed, 
the  appellants  relying  on  the  notice  served  in  October.  It  is 
therefore  important  to  observe  the  meaning  of  the  phrase  "  next 
practicable  Sessions ; "  for  to  those  Sessions  the  appellants  were 
bound  to  go.  Now,  at  the  time  when  the  order  of  removal  was 
served,  the  October  Sessions  were  practicable  Sessions ;  and  they 
would  not  cease  to  be  the  next  practicable  Sessions  merely  because 
the  appellants  chose  to  lie  by,  and  deprive  themselves  of  the  power 
of  giving  an  effectual  notice  of  trial  for  those  Sessions.  Each  party 
seems  to  have  got  itself  into  a  difficulty  by  trying  to  over-reach  the 
other:  no  such  difficulties  would  ever  arise  if  professional  men 
would  but  fairly  communicate  their  intentions  to  *each  other.  The  [  «162  ] 
question  then  remains,  whether  the  Epiphany  Sessions  had  posses- 
sion of  the  case,  so  as  to  have  power  to  quash  the  order  of  removal. 
If  nothing  was  done  at  the  October  Sessions,  I  think  that  the 
Epiphany  Sessions  acted  in  a  case  over  which  they  had  no  control, 
and  that  they  might  as  well  have  given  judgment  in  a  cause 
depending  in  this  Court.  I  think  also  that  there  is  sufficient 
prima  fade  evidence  that  nothing  was  done  in  the  appeal  at  the 
October  Sessions,  to  make  it  incumbent  on  the  appellants  to  show 
that  the  requisite  steps  were  taken  at  those  Sessions;  and  they 
have  not  attempted  to  do  so. 

Pattsson,  J. : 

My  only  doubt  has  been  as  to  the  sufficiency  of  the  statements  in 
the  affidavits :  if  they  are  sufficient,  the  jprimd  facie  case  is  quite 
clear.  The  October  Sessions  were  the  next  practicable  Sessions, 
though  it  is  now  settled  that  the  appellants  were  not  compelled  to 
try :  but  then,  in  order  to  keep  the  appeal,  of  which  they  served 
notice  too  late  for  trial,  alive,  they  were  bound  to  enter  and  respite 
it  at  those  Sessions ;  for  it  is  only  when  the  next  Sessions  are  so 
early  as  not  to  be  practicable  Sessions  that  the  appellants  are 
entitled  to  pass  them  by  entirely.  I  still  doubt  as  to  the  sufficiency 
of  affidavits  speaking  only  on  information  and  belief  as  to  facts 
which  might,  with  very  little  trouble,  have  been  shown  positively. 

Williams,  J. : 
There  is  not  much  use  in  speculating  on  the  view  that  may  have 
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Reo.  been  taken  by  the  justices  at  the  Epiphany  Sessions :  but  they 
The  iNHABi-  probably  considered  that,  as  regards  this  case,  the  notice  abolished 
Sbvi^oaks  ^^^  October  Sessions  and  was  a  good  notice  for  the  Epiphany 
[  *15S  ]  Sessions.  *If  so,  the  only  question  is  whether  we  are  to  take 
the  October  Sessions  into  account.  In  one  sense  we  are  not  to 
do  so :  for,  the  notice  of  appeal  having  in  fact  been  insufficient 
in  point  of  time,  the  Sessions,  in  October,  would  have  been 
bound  to  respite  the  appeal,  had  it  been  brought  before  them. 
But  a  party  has  no  right  by  his  conduct  to  cause  the  next  Sessions 
to  be  impracticable,  which  in  fact  are  practicable  Sessions,  and  then 
to  pass  them  over  entirely  as  not  being  practicable  Sessions.  As 
to  the  affidavits,  they  show  sufficiently  the  information  and 
belief  of  the  aggrieved  party  that  the  appeal  was  not  entered 
and  respited  at  the  October  Sessions ;  and,  as  the  opposite  party, 
who  had  ample  means  to  show  the  fact,  does  not  contradict  them, 
I  have  no  doubt  that  such  appeal  was  not  entered  at  those 
Sessions. 

WiGHTMAN,  J.  : 

I  also  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  October  Sessions  were  the  next  practicable  Sessions;  but 
the  appellants  gave  their  notice  so  late  that  it  became  imprac- 
ticable to  go  to  trial  at  those  Sessions :  that  being  so,  they  were 
bound  to  enter  and  respite  there ;  and,  as  that  was  not  done,  the 
Epiphany  Sessions  had  no  jurisdiction  over  the  appeal.  I  also 
think  the  affidavits  are  sufficient  to  throw  upon  the  appellants  the 
burthen  of  showing  that  the  appeal  was  in  fact  so  entered  and 

respited. 

Rule  (absolute. 


1845.       In  the  MArrER  of  ALLPRESS  ASHTON  and  ALFRED 
April2S.  ASHTON. 

[  169  ]  (7   Q.  B.    169—178 ;    S.   C.   sub  nom.   B.   v.   Huntingdon  J  J.,    14   L.   J. 

M.  0.  99.) 

Articles  of  the  peace  were  exhibited  against  A.,  at  the  Quarter  Sessions 
of  the  county  of  H.,  and  he  was,  by  that  Court,  ordered  to  enter  into 
recognizance,  before  one  or  more  justices  of  H.,  to  keep  the  peace  for  six 
calendar  months  thence  ensuing.  Under  the  warrant  of  two  justices  of  H., 
A.  was  brought  before  two  justices  of  the  same  county  to  show  cause  why 
he  should  not  enter  into  the  recognizance;  and  he  then  refused  to  do 
BO :  whereupon  the  justices  last  mentioned  committed  him  to  the  county 
gaol  for  the  then  residue  of  six  calendar  months  from  the  date  of  the  order 
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of  Quarter  Sessions,  unless  in  the  meantime  he  should  enter  into  the      Abutok's 
reoognizance :  Cask. 

Held,  that  the  justices  had  no  power  to  commit:  and  that  the  prisoner 
was  entitled  to  be  discharged  on  habeas  corpus, 

GUNXING,  in  this  Term,  obtained  a  rule  nisi  for  a  habeas  corpus 
directed  to  the  keeper  of  the  county  gaol  for  Hantingdonshire, 
commanding  him  to  have  the  bodies  of  Allpress  Ashton  and  Alfred 
Ashton,  together  with  the  day  &c.,  before  the  Goart  &c.,  to  undergo 
and  receive  &c. 

From  the  affidavits  it  appeared  that  the  two  prisoners  were,  on 
20th  April  last,  committed  to  the  county  gaol  of  Huntingdonshire, 
under  and  by  virtue  of  a  commitment,  the  substantial  parts  of 
which  were  as  follows : 

"  CJoun^of  I     To  the  constables  of  the  parish  of  St.  Ives,  in  the 
to  ^     i   county  of    Huntingdon,  and   to  the  keeper  of  her 
Majesty's  gaol  of  and  for  the  county  of  ^Huntingdon,  situated  in       [  *170  ] 
the  parish  of  Great  Stukeley  in  the  said  county. 

*'  Whereas  it  hath  been  proved,  this  21st  day  of  April,  a.i>.  1845, 
unto  and  before  us,  Thomas  Skeels  Fryer,  Esquire,  and  the 
Beverend  James  Linton,  Clerk,  two  of  her  Majesty's  justices  of 
the  peace  of  and  for  the  county  of  Huntingdon,  in  the  presence  and 
hearing  of  Allpress  Ashton  and  Alfred  Ashton,  now  here  present, 
as  well  upon  the  oaths  of  William  Nainby  Swallow,  of  "  &c.,  ''  and 
Benjamin  Aislabee  Greene,  the  clerk  of  the  peace  of  and  for  the 
said  county  of  Huntingdon,  as  by  the  certificate  of  the  said 
Benjamin  Aislabee  Greene,  now  here  exhibited  and  shown  and 
read  unto  us  the  said  justices  in  the  presence  and  hearing  of 
Allpress  Ashton  and  Alfred  Ashton,  now  here  present,  that,  at 
the  General  Quarter  Sessions  of  the  peace  of  our  lady  the  Queen, 
holden  at"  &c.,  "in  and  for  the  said  county  of  Huntingdon,  on 
Monday  the  7th  day  of  April,  and  thence  continued  by  adjournment 
to  Tuesday  the  8th  day  of  April,  all  in  the  eighth  year  of  the 
reign  '*  i&c,  "  before  James  Bust,  Esq.,  chairman  *'  &c.,  ''  and 
others  their  fellows,  justices "  &c.,  ''  assigned ''  &c.,  "  the  said 
W.  N.  Swallow,  upon  his  corporal  oath,  exhibited  in  open  Court, 
before  the  said  James  Bust,"  &c.,  "so  being  such  justices  as  afore- 
said, articles  of  the  peace  against  "  &c.  (the  two  prisoners),  "  and 
that  the  said  articles  of  the  peace,  so  exhibited  by  the  said  W.  N. 
Swallow  as  aforesaid,  against  "  &c.,  "having  been  duly  sworn  by 
the  said  W.  N.  Swallow  in  open  Court,  before  the  said  last  men- 
tioned justices,  to  be  true,  and  having  been  read  in  open  Court, 

28—2 
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AsHTON's  were,  upon  the  motion  of  Mr.  WorUedge,  of  counsel  for  the  *8aid 
r  *i7i*l  William  Nainby  Swallow,  the  exhibitant,  received  by  the  said 
Court  of  Quarter  Sessions ;  and  that,  upon  the  like  motion'*  &c., 
"  it  was,  by  the  said  Court  of  Quarter  Sessions,  ordered  that  the 
said  AUpress  Ashton  and  Alfred  Ashton  do  forthwith  upon  service 
of  the  said  order  of  the  said  Court  of  Quarter  Sessions,  before  one 
or  more  of  her  Majesty's  justices  of  the  peace  of  and  for  the  said 
county  of  Huntingdon,  enter  into  their  own  recognizances  in  the 
sum  of  lOOZ.  each,  and  severally  and  respectively  find  two  sureties 
in  the  sum  of  601.  each,  to  keep  the  peace  towards  the  Queen,  and 
all  her  liege  subjects,  especially  towards  the  said  W.  N.  Swallow, 
the  exhibitant  of  such  articles  of  the  peace,  for  the  term  of  six 
calendar  months  then  next  ensuing :  As  by  the  said  order  of  the 
said  Court  of  Quarter  Sessions,  now  here  produced,  and  proved 
upon  the  oath  of  the  said  Benjamin  Aislabee  Greene,  the  clerk  of 
the  peace  of  and  for  the  said  county,  to  and  before  us  the  said 
justices,  and  now  here  read  to  us  the  said  justices  in  the  presence 
and  hearing  of  Allpress  Ashton  and  Alfred  Ashton,  now  here 
present,  doth  fully  appear.  And  whereas  it  hath  also  been,  this 
21st  day  of  April,  1846,  proved,  to  and  before  us,  the  said  justices, 
in  the  presence  and  hearing  of  the  said  Allpress  Ashton  and  Alfred 
Ashton,  by  and  upon  the  oath  of  the  said  W.  N.  Swallow,  that  the 
said  Allpress  Ashton  and  Alfred  Ashton,  now  present  here  before  us 
the  said  justices  under  and  by  virtue  of  a  certain  warrant  under  the 
hands  and  seals  of  Thomas  Skeels  Fryer,  Esquire,  and  the  Reverend 
James  Linton,  Clerk,  two  of  her  Majesty's  justices  of  the  peace  of 
and  for  the  said  county  of  Huntingdon,  bearing  date  the  21st  day 
[  *]72  ]  of  April,  1846  (of  the  sealing  *and  signing  of  which  said  last 
mentioned  warrant  by  the  said  Thomas  Skeels  Fryer  and  James 
Linton,  so  then  being  such  justices  as  aforesaid,  due  proof  hath 
this  day  been  given  and  made  unto  and  before  us  the  said  justices 
in  the  presence  and  hearing  of  the  said  Allpress  Ashton  and  Alfred 
Ashton,  upon  the  oath  of  the  said  Benjamin  Aislabee  Greene),  are 
the  same  identical  persons  against  whom  the  said  William  Nainby 
Swallow  BO  exhibited  the  said  articles  of  the  peace  upon  oath  as 
aforesaid,  and  are  also  the  same  identical  persons  who  are  men- 
tioned in  the  said  order  of  the  said  Court  of  Quarter  Sessions,  and 
are  thereby  ordered  to  enter  into  such  recognizances  and  to  find 
such  sureties  as  are  therein  mentioned :  And  whereas  the  said 
Allpress  Ashton  and  Alfred  Ashton  have  been  this  day  brought  here 
before  us,  the  said  justices,  under  and  by  virtue  of  the  said  last 
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mentioned  warrant,  to  answer  why  they  have  not,  upon  being     ashton's 
respectively  duly  served  with  the  said  order  of  the  said  Coart  of 
Quarter  Sessions,  respectively  obey  the  said  order,  and  respectively 
entered  into  such  recognizances  and  severally  and  respectively  found 
snch  sureties,  as  are  mentioned  in  the  said  order,  and  to  be  further 
dealt  with  according  to  law :  And  whereas  it  hath  also  been,  this 
21st  day  of  April,  1845,  proved  to  and  before  us,  so  being  such 
justices  as  aforesaid,  in  the  presence  and  hearing  of  the   said 
Allpress  Ashton   and  Alfred   Ashton,  upon  the  oath   of  Robert 
ToUoday,  of "  &c.,  "  that  a  true  copy  of  the  said  order  of  the 
said  Court  of  Quarter  Sessions  was,  on  the  19th  day  of  April,  1845, 
at  the  parish  of  St.  Ives  in  the  said  county,  personally  served  upon 
each  of  them,  the  said  Allpress  Ashton  and  Alfred  Ashton,  now  here 
present,  and  that,  at  the  time  of  the  ^service  upon  them,  respectively,      [  *173  ] 
of  such  copy  of  the  said  order,  the  said  original  order  of  the  said 
Court  of  Quarter  Sessions  was  produced  and  shown  to  each  of  them, 
the  said  Allpress  Ashton  and  Alfred  Ashton,  respectively,  and  that 
they,  the  said  Allpress  Ashton  and  Alfred  Ashton,  were  then 
respectively  requested  to  obey  the  said  order  and  to  enter  into 
sueh  recognizances  and  to  find  such  sureties  as  are  therein  men- 
tioned ;  and  that  they,  the  said  Allpress  Ashton  and  Alfred  Ashton, 
upon  being  so  each  respectively  served  with  the  said  copy  of  the 
said  order,  and  having  the  said  original  order  produced  and  shown 
to  them  respectively,  and  being  respectively  requested  to  obey  the 
same  as  aforesaid,  did  severally  and  respectively,  at  the  parish  last 
aforesaid,  unlawfully  and  contemptuously  refuse,  and  from  thence 
hitherto  have  unlawfully  and  contemptuously  neglected  and  refused, 
to  obey  the  said  order  of  the  said  Court  of  Quarter  Sessions,  and  to 
enter  into  such  recognizances  and  to  find  such  sureties  as  are 
mentioned  in  the  said  order  of  the  said  Court  of  Quarter  Sessions. 
And  whereas  the  said  order  of  the  said  Court  of  Quarter  Sessions 
hath  been,  this  21st  day  of  April,  1845,  read  over,  in  the  presence 
of  us,  the  said  justices,  to  and  in  the  presence  and  hearing  of  the 
said  Allpress  Ashton  and  Alfred  Ashton;  and  they,  the  said  Allpress 
Ashton  and  Alfred  Ashton,  have  been  this  day  personally  required 
by  us,  the  said  justices,  respectively  to  obey  the  said  order  of  the 
said  Court  of  Quarter  Sessions,  and  severally  and  respectively  to 
enter  into  such  recognizances,  and  to  find  such  sureties,  as  are 
therein  mentioned,  or  to  show  and  assign  some  good,  valid  and 
legal  cause  why  they  have  respectively  refused  to  obey  the  said 
order  of  the  said  Court  of  Quarter  Sessions,  or  why  they  should  *not      [  *174  ] 
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abhton'b  respectively  forthwith  obey  the  same,  and  enter  into  sach  recogniz- 
ances and  find  such  sureties  as  are  therein  mentioned ;  bnt  they,  (he 
said  Allpress  Ashton  and  Alfred  Ashton,  have  again,  severally  and 
respectively,  unlawfully  and  contemptuously  refused,  in  the  presence 
of  us  the  said  justices,  and  still  do  unlawfully  and  contemptaously 
refuse,  to  obey  the  said  order  of  the  said  Court  of  Quarter  Sessions, 
and  to  enter  into  such  recognizances  and  to  find  such  sureties  as 
are  therein  mentioned;  nor  have  they,  the  said  Allpress  Ashton  and 
Alfred  Ashton,  or  either  of  them,  shown  or  assigned  any  good, 
valid  or  legal  cause  for  their  respectively  having  refused,  and  still 
refusing,  to  obey  the  said  order  and  to  enter  into  such  recognizances 
and  to  find  such  sureties  as  are  therein  mentioned,  or  why  they 
should  not  respectively  forthwith  obey  the  said  order  and  enter  into 
such  recognizances  and  find  such  sureties  as  are  therein  mentioned: 
We  therefore,  the  said  justices,  do  hereby,  in  the  Queen's  name, 
require  and  order  you,  the  constables  of  St.  Ives  aforesaid,  forth- 
with to  take  the  bodies  of  them  the  said  Allpress  Ashton  and  Alfred 
Ashton  into  your  custody,  and  them  safely  convey  to  her  Majesty *s 
gaol  of  and  for  the  said  county  of  Huntingdon,  situated  in  "  &c., 
"  and  them  there  deliver,  together  with  this  our  warrant,  to  the 
keeper  of  the  said  gaol.  And  we,  the  said  justices,  do  hereby  in 
the  Queen's  name  require  and  order  you,  the  said  keeper,  to  receive 
the  bodies  of  them  the  said  Allpress  Ashton  and  Alfred  Ashton, 
together  with  this  our  warrant,  into  your  custody  in  the  said  gaol. 
And  we,  the  said  justices,  hereby  further  require  and  order  you,  the 
said  keeper,  to  keep  the  body  of  the  said  Allpress  Ashton  in  your 
[  *]76  ]  custody  in  the  said  gaol,  for  *the  residue  yet  to  come  and  unexpired 
of  the  term  of  six  calendar  months  to  be  computed  from  and  next 
following  the  8th  day  of  April,  a.d.  1845,  unless  in  the  meantime 
the  said  Allpress  Ashton  shall,  before  one  or  more  of  her  Majesty's 
justices  of  the  peace  of  and  for  the  said  county  of  Huntingdon, 
enter  into  a  recognizance  in  the  sum  of  lOOL  and  find  two  sureties 
in  the  sum  of  50{.  each,  to  keep  the  peace  towards  the  Queen  and 
all  her  liege  people,  and  especially  toward  the  said  William  Nainby 
Swallow,  the  exhibitant  of  the  said  articles  of  the  peace,  for  the 
term  of  six  calendar  months,  to  be  computed  from  the  8th  day  of 
April,  1845,  or  unless  in  the  meantime  the  said  Allpress  Ashton 
shall  be  otherwise  discharged  by  due  course  of  law,"  &c.  (The 
like  as  to  Alfred  Ashton).  "And  for  you  so  doing  this  shall  be 
your  sufiicient  warrant." 

Signed  and  sealed  by  the  two  justices. 
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Copies  of  the  documents  referred  to  in  the  above  commitment     ashtom's 
^ere  also  annexed  to  the  affidavits  ;  and  the  facts  stated  in  the 
several  documents  were  also  deposed  to. 

Andrews  and  WorUedge  now  showed  cause : 

It  is  objected  (i)  that  the  two  justices  had  no  power  to  commit 
these  parties  to  prison.  If  a  single  justice,  having  power  to  bind 
them  over,  had  directed  them  to  be  so  bound,  and  they  had 
refused,  such  justice  might  have  committed  them.  This  appears 
from  Hawk.  P.  C.  B.  2,  c.  16,  s.  2  (2),  where  the  law  is  thus 
laid  down :  "  And  *it  is  said,  that  wheresoever  a  justice  of  the  [  *176  ] 
peace  is  empowered  by  any  statute  to  bind  a  person  over,  or  to 
cause  him  to  do  a  certain  thing,  and  such  person  being  in  his 
presence  shall  refuse  to  be  bound,  or  to  do  such  thing,  the 
justice  may  commit  him  to  the  gaol,  to  remain  there  till  he 
shall  comply."  Bennet  v.  Watson  (8)  is  to  the  same  effect.  The 
Court  of  Quarter  Sessions,  upon  such  refusal,  might  equally 
have  committed  them:  in  Reg.  v.  Dunn (4)  the  warrant  of  com- 
mitment was  signed  in  open  Sessions,  and  not  objected  to  on 
that  account.  The  two  justices,  acting  under  the  authority  of 
the  order  of  Quarter  Sessions,  which  called  upon  the  prisoners 
forthwith  to  enter  into  recognizances  before  one  or  more  justices, 
require  the  prisoners  to  be  bound ;  and,  upon  their  disobeying 
such  requisition,  the  justices  were  authorized  to  commit  them. 
In  Hawk.  P.  C.  B.  1,  c.  60,  s.  18  (5)  it  is  said :  "  If  the  warrant " 
(that  is,  the  warrant  issued  to  compel  a  party  to  be  bound,  who 
was  absent  when  the  order  for  binding  him  was  made (6))  ''specially 
direct,  that  the  party  shall  be  brought  before  the  justice  who 
made  it,  the  officer  ought  not  to  carry  him  before  any  other. 
But  if  the  warrant  be  general,  to  bring  him  before  any  justice 
of  peace,  &c.  the  officer  has  the  election  to  bring  him  before 
what  justice  he  pleases,  and  may  carry  him  to  prison  for 
refusing  to  find  surety  before  such  justice."  In  Bennet  v. 
Watson  (3)  it  was  urged  that  the  power  assumed  by  the  justice, 
of  committing  a  party  who  refused  to  be  bound  to  give  evidence 
in  a  prosecution,  was  not  expressly  conferred  by  stat.  1  &  2  Phil. 
&  M.  c.  18 ;  but  the  Court  adopted  the  construction  of  the  statute 

(1)  Other  objections  were  made  on         (3)  3  M.  ft  S.  1. 

behalf  of  the  prieoners,  as  to  which  (4)  54  E.  E.  631  (12  Ad.  &  El.  599). 

the  CoxTBT  pronounced  no  opinion.  (5)  Vol.  II.  p.  8,  7th  ed. 

(2)  Vol.  m.  p.  230,  7th  ed.  (6)  S.  9. 
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Abhton'b     in  2  Hal.  P.  C.  282,  and  held  the  commitment  *good.    No  other 
P  ,j^^  .      efficient  means  of  carrying  the  order  of  Quarter  Sessions  into 
effect  can  be  pointed  out. 

Ounning,  contra : 

The  order  of  Sessions  does  not  direct  that  the  parties  shall  be 
committed  if  they  do  not  enter  into  the  recognizances.  There  was 
simply  a  disobedience  to  an  order  of  Quarter  Sessions,  for  which 
the  ordinary  mode  of  punishment  is  sufficient.  In  Reg.  v.  Dunn  (i) 
all  the  points  in  favour  of  the  prisoner  were  not  considered,  he 
being  clearly  entitled  to  his  discharge  on  one. 

{O'MaUey,  on  the  same  side,  was  stopped  by  the  Goubt.) 

LoBD  Dbnman,  Ch.  J. : 

The  right  claimed  by  the  committing  magistrates  cannot  be 
upheld.  The  only  power,  at  all  events,  which  they  had,  was  to 
enforce  the  order  of  Quarter  Sessions.  What  they  have  done  is 
convicting  in  a  summary  way  for  disobeying  the  order. 

Pattbson,  J. : 

The  order  of  Quarter  Sessions  does  not  direct  that  the  parties,  in 
default  of  their  obeying,  shall  be  committed :  the  commitment 
cannot  therefore  be  taken  to  be  a  following  out  of  the  order  of 
Quarter  Sessions.  The  justices  have  committed  for  disobedience 
to  this  order,  which  clearly  they  could  not  do. 

Williams,  J. : 

In  this  case,  the  two  justices  had  no  original  jurisdiction,  but 

merely  an  authority  derived  from  the  Quarter  Sessions.    They  had 

only  to  inquire  whether  the  order  of  Quarter  Sessions  was  obeyed 

[  •178  ]       or  not.    For  what  time  were  they  to  commit,  a  month,  two  ♦or 

twelve  months  ?    I  can  discover  no  origin  of  such  a  jurisdiction. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion.  The  difficulty  is  to  discover  any 
origin  of  the  jurisdiction  at  all.  The  order  of  Quarter  Sessions 
introduced  no  alternative,  in  the  event  of  disobedience. 

Rvle  absolute  (2). 
(1)  54  E.  E.  631  (12  Ad.  &  El.  599).      (2)  See  Fo9ier'9  case,  5  Go.  Bep.  59ft. 


YOI-.  Mvin.]        1846.     Q.  B.    7  Q.  B.  211—212.  441 

DOE  D.   WOOD   V.   CLAEKE.  i«45 

Man  2. 
(7  a  B.  211—216 ;  8.  0.  14  L.  J.  Q.  B.  233 ;  9  Jur.  426.)  -JL 

Agreement  in  substanoe  as  follows.  [  ^^^  ] 

''  Proposals  for  letting  the  M.  and  G.  farms  in  H.  Quantity,  130  acres. 
Term  12  years,  determinable  "  &c.  "  Bent  162^  To  farm  the  arable  land 
upon  the  four-course  system,"  &c.  **  All  other  covenants,  except  as  above 
altered,  contained  in  a  draft  lease,  dated  December  1st,  1824,  granted  by 
W.  P.  to  J.  W." 

*'  June  3rd,  1835.  Agreed  to  the  above  rent,  provided  the  house  and 
buildings  are  put  into  tenantable  repair  on  a  plan  to  be  mutually  deter- 
mined upon  and  finally  settled  within  one  month  from  the  above  date." 
Signed  by  the  landlord  and  the  party  intending  to  take  : 

Held  not  a  present  demise,  because  the  terms  were  to  take  effect  only 
upon  the  performance  of  a  condition,  and  it  was  not  ascertained  when  the 
tenancy  was  to  commence. 

Ejectment  for  a  farm-hoase,  buildings  and  land  in  Suffolk. 
Demises  on  Ist  November,  1848.  On  the  trial,  before  Patteson,  J., 
at  the  Suffolk  Spring  Assizes,  1844,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  upon  a  special  case, 
the  material  parts  of  which  were  as  follows. 

On  December  1st,  1824,  William  Prior  granted  a  lease  of  the 
premises  to  James  Welham  for  a  term  of  years  from  11th  October, 
1824.  On  the  expiration  of  the  term,  Welham  continued  to  hold 
as  tenant  from  year  to  year  till  11th  October,  1885,  when  he  quitted 
possession.  On  June  8rd,  1885,  the  defendant,  and  one  John 
Isaacson  acting  on  behalf  of  the  lessors  of  the  plaintiff  (i),  signed 
a  document  of  which  the  following  is  a  copy. 

*'  Proposals  for  letting  the  Meer  and  Green  farms  in  Haughleigh, 
Suffolk. 
"Quantity,  180  acres,  be  the  same  more  or  less. 
"  Term,  12  years,  determinable  at  the  end  of  eight  years, 

provided  notice  is  given  by  either  landlord  or 
tenant  six  ^months  before  the  expiration  of      [  *2i2  ] 
the  first  four  years. 
''Bent  £162  10,  of  land  and  right  of  commonage. 
10    0,  cottages. 

172  10,  reserved  quarterly. 

"  To  farm  and  cultivate  the  arable  land  upon  the  four- 
course  system  of  husbandry.     The  hay  and  stover  of 

(1)  The  qneetion  whether  Isaacson's      is  not  further  noticed,  the  decision  not 
authority  was  proved  by  admissible     having  turned  upon  it. 
eyidenoe  was  a  point  in  the  case  which 
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Dob  d.  the  growth  of  the  last  year  of  the  term  to  he  left  for 

r.  valuation,  and  all  other  covenants  and  provisoes  (except 

Clabkk.  j^g  above  altered)  contained  in  a  draft  lease  purporting 

to  be  a  copy  of  a  lease  dated  December  Ist,  1824,  and 

granted  by  William  Prior,  Esq,  to  Mr.  James  Welham. 

"  Bury  St.  Edmond's,  June  8rd,  1885. 
"  Agreed  to  the  above  rent,  provided  the  house,  cottages  and 
buildings  are  put  into  good  tenantable  repair,  on  a  plan  to  be 
mutually  determined  upon  and  finally  settled  within  one  month  from 
the  above  date.    Witness  our  hands  the  day  and  year  aforesaid, 

"John  Isaacson, 
"  Witness,  Jambs  Pleasants.  for  Messrs.  Wood. 

"  Candle  Clarke." 

A  copy  of  the  draft  of  Prior's  lease  to  Welham  was  annexed  to 
the  case. 

Defendant  entered,  and  occupied ;  and,  in  1848,  the  lessors  of 
the  plaintiff  gave  him  notice  to  quit  on  the  11th  of  October,  which 
was  not  complied  with.  The  only  question  for  the  opinion  of  the 
Court,  material  to  the  present  decision,  was  "  whether  the  lessors 
[*218]  of  the  ^plaintiff  were  entitled  to' recover."  If  they  were  so,  the 
verdict  for  plaintiff  was  to  stand;  if  otherwise,  a  nonsuit  to  be 
entered.  Either  party  was  to  be  at  liberty  to  turn  the  case  into  a 
special  verdict. 

Gunning,  for  the  plaintiff,  contended  that  the  instrument  above 
stated  was  not  a  lease,  but  merely  a  proposal  agreed  to,  for  a 
tenancy  to  commence  at  a  future  time  not  ascertained.  He  referred 
to  Clayton  v.  Burten8haw{i),  Doe  d.  Jackson  v.  yUAfrumer  (2), 
Morgan  d.  Dowding  v.  Bi88eU(s),  Jones  v.  Reynolds  {4),  John  v. 
Jenkins  (5),  Oore  v.  Lloyd  (6),  Chapman  v.  Towner  (7) :  and  he 
argued  that  the  words  "  agreed  to  the  above  rent "  could,  at  any 
rate,  only  constitute  a  tenancy  from  year  to  year  (8). 

&MaUey,  contra,  urged  that  the  Court  was  always  at  liberty  to 
collect  from  the  circumstances  of  the  agreement,  taken  altogether, 
what  the  parties  intended ;  and  that,  in  this  case,  the  intention  clearly 

(1)  6  B.  &  0.  41.  (6)  12  M.  &  W.  463. 

(2)  6  T.  E.  163.  (7)  55  E,  R.  525  (6  M.  ft  W.  100). 

(3)  3  Taunt.  65.  (8)  The  alteration  of  the  law  as  to 

(4)  55  R.  B.  332  (1  Q.  B.  506).  leases  and  agreements,  by  stat  7  ft  8 

(5)  1  Or.  ft  M.  227;  S.  C.  3  Tyr.  Vict.  c.  76,  s.  4,  makes  a  fuller  report 
170.  of  the  arguments  unnecessary. 
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was  to  grant  and  take  a  lease  commencing  from  Jane  8rd,  1885.       Hoe  d. 
He  relied  upon  Staniforth  v.  Fox{i),  Doe  d.  Phillip  v.  Benjamin  {2)  r. 

and  Chapman  v.  Bluck  (8).  Clabkb. 

Gunning,  in  reply,  was  stopped  by  the  Court. 

Lord  Dbnman,  Ch.  J. : 

I  agree  that,  in  cases  of  this  *kind,  we  are  not  to  hoodwink  [*214] 
oarselves  by  any  supposed  authority  of  decisions,  but  must  construe 
each  instrument  according  to  its  own  terms.  So  construing  the 
document  before  us,  I  think  that  there  is  no  present  demise.  It  con- 
sists, in  the  first  place,  of  mere  proposals,  and,  in  the  second,  of  an 
acceptance  entirely  provisional.  I  cannot  say  that  this  amounts  to 
a  lease  made  on  the  terms  for  which  Mr.  O'MaUey  must  contend. 

Pattbson,  J. : 

To  construe  a  document  of  this  kind  as  a  lease,  we  must  be  able 
to  collect  from  the  instrument  itself  when  a  tenancy  is  to  commence. 
In  Staniforth  v.  Fox  (i)  and  Doe  d.  Phillip  v.  Benjamin  (2)  the 
expression  was  that  A.  agreed  to  let  to  B.,  and  nothing  showed 
that  the  tenancy  was  not  to  commence  then.  I  asked  Mr.  O'MaUey 
from  what  time  he  considered  the  demise  as  beginning;  and  he 
said  from  the  3rd  of  June,  on  which  the  writing  is  dated.  But,  if 
it  is  clear  from  the  instrument  itself  that  a  commencement  on  that 
day  was  not  intended,  there  is  no  day  given  from  which  a  tenancy 
should  commence.  Now  in  this  document  there  are  proposals  for 
letting  at  a  certain  rent,  and  then  follows  a  letter  signed  by  the 
lessor's  agent  and  by  the  defendant,  beginning  ''  Agreed  to  the 
above  rent."  I  admit  that  those  words  imply  an  agreement  to  the 
rent  with  all  accompanying  terms.  But  then  follows  :  ''  provided 
the  house,  cottages  and  buildings  are  put  into  good  tenantable 
repair,  on  a  plan  to  be  mutually  determined  upon  and  finally  settled 
within  one  month  from  the  above  date.*'  Supposing  that  settlement 
not  *come  to,  the  parties  clearly  did  not  intend  a  tenancy  to  begin  [  *216  ] 
on  the  3rd  of  June ;  and  then  we  have  no  other  time  for  a  com- 
mencement but  a  reasonable  time ;  and  I  never  heard  of  a  lease  on 
such  terms.  As,  therefore,  we  do  not  know  from  this  instrument 
when  the  holding  was  to  commence,  we  cannot  construe  it  as  a 
present  demise. 

(1)  7  Bing.  590.  (3)  4  Bing.  N.  C.  187. 

(2)  48  B.  B.  622  (9  Ad.  &  El.  644). 
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DOKd. 
Wood 

V, 

Clabks. 


WniLiAMB,  J. : 

No  date  can  be  given  for  a  commencement  in  this  case  bat  the 
8rd  of  Jmie.  Now  at  that  time  there  were  certain  terms  to  be 
fulfilled  before  the  instrument  could  operate  as  a  demise.  Gore  v. 
Lloyd  {!),  is  a  strong  authority  for  holding  that,  where  such  is  the 
case,  no  present  demise  is  created.  There  the  agreement  was,  as 
Aldbrson,  B.  said,  ''that  there  shall  be,  under  certain  circum- 
stances, at  some  future  time,  if  certain  things  be  done,  a  demise." 
The  facts  here  are  exactly  the  same. 

WlOHTMAN,   J. : 

The  proposal  here  was  conditional,  on  certain  things  being  done, 
which  might  be  performed  or  might  not.  The  agreement,  under 
such  circumstances,  was  not  an  actual  demise. 

Judgment  for  plaintiff. 


1845. 
May  6, 


EEG.    V.   PAYNTER. 


^^'        (7  Q.  B.  266—273 ;  8.  C.  H  L.  J.  M.  0. 179 ;  9  Jur.  877 ;  1  New  Sefi&  Cas.  631.) 

[  2^^  ]  Commigsioners  were  appointed  by  statute  for  building  a  bridge,  the  tolls 

to  be  Tested  in  them,  with  power  to  contract  for  the  building  and  repairs, 
and  to  convey  the  tolls  to  the  parties  with  whom  they  contracted,  chai^ged 
with  certain  payments.  The  Commissioners  contracted  accordingly  with 
certain  subscribers,  who  agreed  to  build  and  repair  the  bridge :  and  the 
Commissioners  agreed,  when  the  bridge  shoidd  be  built,  to  convey  over  in 
perpetuity  all  the  tolls  &c.  to  the  subscribers,  their  executors  <£c.,  to  hold 
as  tenants  in  common  and  not  as  joint  tenants,  or  as  such  subscribers  should 
appoint. 

The  bridge  being  built,  the  Commissioners,  by  indenture  reciting  the  con- 
tract, assigned  to  the  trustees  in  fee  the  bridge  and  tolls,  upon  trust  to 
permit  and  suffer  the  subscribers,  their  heirs  and  assigns,  to  take  the  tolls, 
and  to  have  the  sole  management  thereof,  and  to  appoint  receivers  &c.,  on 
condition  that  the  subscribers  shoidd  make  certain  annual  and  other  pay- 
ments, keep  the  bridge  in  repair,  pay  salaries,  &c.,  and  should,  in  the  last 
place,  yearly  for  ever  share  all  the  residue  of  the  tolls  &c.  among  the  sub- 
scribers for  the  time  being  and  their  respective  heirs  and  assigns,  propor- 
tionably  to  their  several  shares  and  interests,  as  tenants  in  common  and  not 
as  joint  tenants.  Proviso,  that,  if  the  trustees,  their  heirs  and  assigns, 
shoidd  adjudge  that  the  subscribers  had  made  default  in  the  payments  &c., 
they  should  not,  during  such  default,  be  permitted  to  receive  or  solely 
manage  the  tolls,  but  the  trustees  should  receive  and  manage  the  same,  and 
do  whatever  the  subscribers  were  required  to  do. 

The  subscribers  entered  into  receipt  of  the  toUs,  which  were  taken,  in  part, 
at  a  tollhouse  at  one  end  of  the  bridge,  in  the  parish  of  Putney.  H.  C.  was 
proprietor  of  a  small  share,  and  was  derk  to  the  subscribers,  but  was  not 
appointed  to  represent  them  in  any  other  manner;  nor  was  he  an  inhabitant 

(1)  67  B.  B.  402  (12  M.  ft  W.  463). 
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of  Putney.    In  a  poor  rate  for  that  parish,  he  and  many  other  persons  were  rbq. 

asseseed  together  as  owners  and  occupiers  of  part  of  the  bridge,  which  was  r. 

situate  in  Putney.    H.  C.  did  not  appeal ;  and,  being  summoned  before  a      Payntbb. 
justice  of  one  of  the  Metropolitan  Police  Courts,  disputed  his  liability,  and 
contended  that  some  persons  were  improperly  inserted  in  the  assessment, 
and  (as  the  fact  was)  that  some  proprietors  were  omitted.    The  justice 
declined  issuing  a  distress  warrant. 

This  Court  granted  a  mandamus,  calling  upon  the  justice  to  issue  a 
warrant. 

Held,  by  Lord  Dsnman,  Ch.  J.  and  Patteson,  J.,  that  H.  C.  might  be 
distrained  upon  for  the  rate,  and  must  obtain  contribution  as  he  could  from 
the  other  subscribers. 

By  Williams  and  Wiohtman,  JJ.,  that  H.  C.  was  at  all  events  liable 
for  some  portion  of  the  rate,  and,  not  haying  appealed,  could  not  now  con- 
tend that  he  was  rated  for  too  much  or  that  other  persons  were  improperly 
joined  with  him  as  subscribers,  or  omitted. 

In  the  written  notice  of  a  rate,  published  by  the  parish  officers  and 
proved  before  the  justice,  it  was  stated  that  the  rate  had  been  allowed  '*by 
one  of  her  Majesty's  justices  of  the  peace,  acting  within  the  Metropolitan 
district,  pursuant  to  the  statute,"  dc. 

Held,  that,  if  this  did  not  sufficiently  show  that  the  magistrate  was  one 
of  those  authorised  by  stat.  2  &  3  Yict.  c.  71,  s.  14,  to  perform  the  functions 
of  two  justices,  the  notice  of  allowance  was  not  therefore  void;  stat. 
17  Geo.  II.  c.  3,  s.  1,  requiring  publication  of  the  rate  only,  and  not  of  the 
allowance. 

Crompton,  in  last  Hilary  Term,  obtained  a  rale  nisi  for  a 
mafidamus  commanding  Thomas  Paynter,  Esq.,  one  of  the  magis- 
trates of  the  Police  Courts  of  the  Metropolis,  sitting  at  the  Police 
Court  in  Wandsworth,  in  the  parish  of  Wandsworth,  Surrey,  to 
issue  a  distress  warrant  for  levying  on  the  goods  of  Henry  Chase- 
more  *48^.  10«.,  assessed  on  him,  jointly  with  others,  by  a  rate  [  •256  ] 
made  for  the  relief  of  the  poor  of  the  parish  of  St.  Mary,  Putney,  in 
the  said  county. 

The  rule  was  granted  on  an  affidavit,  the  material  parts  of  which 
are  as  follows. 

By  indenture,  dated  November  11th,  1729,  between  certain 
persons  (being  nine  or  more  of  the  Commissioners  and  trustees 
under  stat.  12  Geo.  I.  c.  86,  '*  for  building  a  bridge  across  the  river 
of  Thames  from  the  town  of  Fulham  in  the  county  of  Middlesex,  to 
the  town  of  Putney  in  the  county  of  Surrey,"  and  2  stat.  1  Geo.  II. 
c.  18,  ''  to  explain  and  amend  "  the  preceding)  of  the  first  part,  the 
Bight  Hon.  Sir  Robert  Walpole,  E.G.  and  twenty-nine  other  persons 
named  (being  all  the  contractors  and  subscribers  for  building  the 
said  bridge)  of  the  second  part,  and  the  Bight  Hon.  Arthur  Onslow, 
Esq.,  Speaker  &c.,  and  thirteen  other  persons  named,  of  the  third 
part,  after  reciting  that,  among  other  things,  it  was  enacted  in  the 
first  mentioned  statute  that  certain  persons  should  be,  and  they 
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Bso.  were  thereby,  appointed  Commissioners  and  trustees  for  building 
Patntkr.  and  maintaining  such  bridge,  and  were  empowered  ''  to  design  in 
what  manner  the  said  then  intended  bridge  should  be  built,  and  the 
ways  and  passages  to  and  from  the  same,  and  to  preserve  and  keep 
in  repair  such  ways  and  passages,  and  to  make  contracts,  and  do 
all  matters  and  things  for  effecting  the  purposes  aforesaid;'*  and 
that  it  should  be  lawful  for  his  Majesty,  his  heirs  and  successors, 
to  incorporate  the  Commissioners  and  trustees  as  therein  men- 
tioned ;  and  it  was  enacted  further  that  certain  sums  should  be 
taken  as  toll  before  any  passage  over  such  bridge,  the  moneys  to  be 
vested  in  the  trustees  for  such  purposes  as  were  after  mentioned, 
[  *267  ]  with  power  to  levy  &c.,  and  to  appoint  receivers  &c.,  *and,  if  the 
bridge  should  be  damaged  so  as  to  become  dangerous,  to  set  up  a 
ferry  and  take  certain  tolls  for  passage  thereby ;  but  that  it  should 
not  be  lawful  to  build  the  bridge  till  satisfaction  were  made  to  the 
owners  &c.  of  the  then  horse  and  foot  ferries,  to  be  adjusted  as  in 
the  Act  mentioned :  after  reciting  also  that  by  2  stat.  1  Geo.  U. 
c.  18,  it  was  enacted  that  the  Commissioners  and  trustees  therein 
mentioned  and  appointed,  or  any  nine  or  more  of  them,  should 
have  power  to  contract  and  agree  with  any  persons  for  building  and 
repairing  the  bridge,  and  to  convey  the  tolls  to  the  contractors,  such 
'  bridge  and  tolls  to  be  chargeable  in  the  first  place  with  the  sums 
payable  under  the  former  Act  to  the  owners  &c.  of  the  then  ferries, 
which  ferries  and  the  ground  belonging  thereto,  after  payment,  or 
tender  and  refusal,  were  to  vest  in  the  Commissioners  and  trustees 
and  their  assigns  for  ever:  after  reciting  also  that  the  Commis- 
sioners and  trustees  had  apportioned  certain  sums  of  8,3872.  10«. 
and  of  812.  and  812.  to  be  paid  as  after  mentioned :  and  reciting 
further  that,  by  contract,  dated  19th  November,  1728,  purporting 
to  be  made  in  pursuance  of  a  resolution  of  the  Commissioners  and 
trustees  for  raising  by  contract  with  subscribers  of  1,0002.  each  a 
sum  not  exceeding  80,0002.  for  completing  the  bridge,  it  had  been 
contracted  and  agreed  between  the  Commissioners  and  trustees  of 
the  one  part,  and  the  said  Sir  B.  Walpole  and  the  twenty-nine  other 
subscribers,  severally  and  not  jointly,  of  the  other  part,  that  10  per 
cent,  of  the  subscriptions  should  be  paid  down,  and  the  residue  as 
the  Commissioners  should  direct,  and  that  the  subscribers  should  in 
the  first  place  pay  the  8,8872.  10^.,  and  6002.  towards  the  charge  of 
passing  the  Acts,  and  the  subscribers  had  agreed  to  build  the  bridge 

[  *258  ]  in  two  years  *with  the  remainder  of  the  money  subscribed,  and  to 
keep  the  same  in  repair  for  ever,  and  it  had  been  agreed  that  the 
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GommiBsioners  and  trustees,  when  the  bridge  shoald  have  been  Reg. 
built,  shoald  convey  over  in  perpetuity  all  the  tolls,  revenues  and  patntbb. 
income  of  the  bridge  or  the  ferries  to  be  set  up,  with  all  such 
ground  belonging  to  the  horseferries  as  should  be  vested  in  them, 
and  every  other  thing  which  they  were  empowered  to  convey,  to  the 
said  several  subscribers,  their  respective  executors  and  adminis- 
trators, to  hold  as  tenants  in  common  and  not  as  joint  tenants, 
or  as  such  subscribers  should  appoint :  and  reciting,  lastly,  that  the 
subscribers  had  subscribed  the  80,000Z.,  and  had  paid  the  pro- 
prietors of  the  horseferries  the  said  8,8872.  10«.,  and  paid  such 
other  sums  as  they  were  obliged  to  pay  by  their  contract,  and  had 
built  the  bridge,  and  in  all  respects  complied  with  such  contract :  It 
was  witnessed  that,  in  pursuance  of  the  said  Acts  of  Parliament, 
and  in  performance  of  the  said  contract,  and  in  consideration  of  the 
subscriptions  &c.,  and  of  the  bridge  having  been  built,  they  the  said 
Commissioners  and  trustees  whose  names  and  seals  were  thereunto 
subscribed  and  set  did  grant,  bargain,  sell,  assign  and  set  over  unto 
the  said  Arthur  Onslow  and  the  said  thirteen  other  trustees,  their 
heirs  and  assigns  for  ever,  the  said  bridge  and  all  the  materials 
wherewith  the  same  was  erected,  and  all  tolls,  revenues,  profits  and 
income  of  or  belonging  to  the  same  or  the  ferries  thereafter  to  be 
set  up,  with  all  such  ground  adjacent  &c.  to  the  horseferries  as  the 
said  Commissioners  and  trustees  or  corporation,  and  their  suc- 
cessors, were  empowered  to  convey  over  by  the  said  Acts  of  Parlia- 
ment :  To  hold  the  said  bridge  and  other  the  premises  unto  and  to 
the  use  of  the  said  Sir  A.  ^Onslow  and  thirteen  other  trustees  in  fee,  [  '^259  ] 
upon  trust  to  permit  and  suffer  the  said  Sir  B.  Walpole  and  other 
twenty-nine  subscribers,  their  heirs  and  assigns,  to  have,  receive 
and  take  the  said  tolls  and  profits  of  the  bridge  or  ferries,  and  to 
have  the  sole  management  thereof,  and  the  appointing  receivers 
and  collectors  and  other  officers  relating  thereto,  and  the  changing 
the  same  as  they  should  think  fit ;  upon  condition  that  the  sub- 
scribers should  in  the  first  place  yearly  pay  for  ever  by  quarterly 
payments  the  two  sums  of  812.  and  31Z.  in  manner  following,  viz. 
&c.  (payments  to  the  churchwardens  of  Fulham  and  Putney,  for 
the  benefit  of  poor  watermen  &c.) :  and,  after  payment  thereof, 
upon  further  condition  that  the  subscribers  should,  out  of  the  tolls 
&c.,  reimburse  to  A.  Onslow  and  the  thirteen  other  trustees  their 
costs  sustained  by  reason  of  the  trusts ;  defray  all  charges  of 
keeping  the  bridge  &c.  in  repair,  and  performing  all  other  matters 
to  be  performed  by  the  subscribers  according  to  the  agreement ; 


448  1845.     Q.  B.     7  Q.  B.  259—261.  [b.b. 

Reo.  and  pay  the  salaries  of  receivers,  collectors  &g.  :  and,  after  payment 
Paynter.  ^'  ^^^^  several  sams,  upon  farther  condition  that  Sir  B.  W.  and 
other  the  subscribers,  their  heirs  and  assigns,  should  in  the  last 
place  yearly  for  ever  thereafter  pay,  share  and  divide  all  the  then 
residue  of  the  moneys  to  be  raised  by  the  said  tolls  and  income  of 
the  bridge,  ferries  and  other  the  premises,  if  any,  unto  and  amongst 
all  the  said  subscribers  and  proprietors  for  the  time  being,  and  their 
respective  heirs  and  assigns,  in  manner  therein  mentioned  (i). 
Proviso,  that,  if  the  said  A.  Onslow  and  the  other  trustees,  their 
heirs  and  assigns,  or  any  five  of  them,  should  adjudge  that  the 
subscribers  had  made  default  in  paying  the  yearly  sums  of  812.  and 
[  «260  ]  812.,  *or  in  doing  all  such  things  as  ought  to  be  done  by  them,  they 
should  not,  during  such  default,  be  permitted  to  receive  or  solely 
manage  the  tolls,  but  the  trustees  or  any  five  of  them  should  receive 
and  solely  manage  the  same,  and  perform  all  such  other  matters  as 
the  subscribers  were  thereinbefore  required  to  do.  Further  proviso 
that,  if  the  tolls  and  income  of  the  bridge,  &c.,  should  be  insuffi- 
cient to  make  good  all  the  sums  necessary  for  the  repairs  and 
payments  before  mentioned,  such  money  as  should  be  wanted 
should  be  paid  by  the  subscribers  rateably  according  to  the  sums 
subscribed  by  them  respectively. 

The  shares  in  the  bridge  became  subdivided,  and  are  now  vested 
in  a  number  of  persons  greatly  exceeding  that  of  the  original  sub- 
scribers. The  bridge  unites  the  parishes  of  All  Saints,  Fulham, 
in  Middlesex,  and  St.  Mary,  Putney,  in  Surrey;  the  abutments, 
foundation  and  toll-house  of  the  bridge  on  the  Middlesex  side  are  in 
the  former,  those  on  the  Surrey  side  in  the  latter,  parish. 

Henry  Chasemore  is  the  proprietor  of  an  original  share  or  shares, 
or  of  some  subdivided  share  or  shares,  in  the  said  bridge,  and  has 
for  many  years  past  resided,  and  still  resides,  in  the  toll-house  of 
the  bridge  on  the  Middlesex  side  of  the  said  river,  and,  jointly  with 
the  other  shareholders  or  proprietors,  occupies  and  enjoys  so  much 
of  the  said  bridge  as  is  situate  in  St.  Mary,  Putney,  by  means  of  a 
collector  who  is  stetioned  in  the  toll-house  on  the  said  bridge  on 
the  Surrey  side  of  the  river,  and  by  whom  the  tolls  of  foot  pas- 
sengers passing  on  or  over  the  bridge  from  the  parish  of  Putney 
are  collected. 
The  said  bridge,  or  the  proprietors  thereof  in  respect  of  their 
[  *26i  ]  property  therein,  has  or  have  been  from  time  to  ^time  rated  to  the 
relief  of  the  poor  of  St.  Mary,  Putney :  and  the  rates  so  made  were, 

(1)  See  p.  452,  post. 
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for  many  years  prior  to  November,  1842,  paid  by  Chasemore,  by  or  Rbo. 
on  behalf  of  the  said  proprietors.  On  October  8rd,  1844,  a  rate  patntbb. 
was  made  for  the  relief  of  the  poor  of  St.  Mary,  Putney,  in  which 
rate  Henry  Ghasemore  and  many  other  persons  were  assessed,  as 
the  occupiers  and  owners,  for  ''that  part  of  Putney  and  Fulham 
bridge  situate  within  the  parish  of  Putney,  and  land  upon  which 
the  same  is  erected  and  built,  together  with  the  toll-house  and  other 
buildings :  "  the  gross  estimated  rental  was  stated  as  1,500Z.,  the 
rateable  value  as  970Z.,  and  the  rate,  at  Is.  in  the  pound,  482.  108., 
at  which  sum  the  parties  were  assessed  jointly.  The  rate  not  being 
paid,  a  summons  was  issued,  under  the  hand  and  seal  of  Oeorge 
Clive,  Esq.,  one  of  the  magistrates  of  the  Police  Courts  of  the 
Metropolis,  sitting  at  the  Police  Court  in  Wandsworth,  Surrey,  and 
within  the  Metropolitan  Police  district,  on  the  complaint  of  the 
overseers  and  churchwardens,  requiring  the  said  parties  to  show 
cause  before  Mr.  Clive  or  such  other  magistrate  of  the  Metropolitan 
Police  Courts  as  should  be  sitting  at  the  said  Court  at  Wandsworth 
on  (fee,  why  they  did  not  pay  the  sum  of  48Z.  10«.,  rated  and 
assessed  &c.  The  hearing  took  place  on  January  28rd,  1846,  at 
the  Police  Court,  Wandsworth,  before  Thomas  Paynter,  Esq.,  one 
of  the  magistrates  of  the  Metropolitan  Police  Courts,  against  whom 
the  present  application  was  made. 

The  names  of  the  persons  to  whom  the  summons  had  been 
directed  were  called  over:  but  only  three,  one  of  whom  was 
Chasemore,  appeared.  Service  of  summons  on  Chasemore  was 
proved.  Evidence  was  also  given  of  the  due  signing  of  the  declara- 
tion at  the  foot  of  *the  rate  by  "  the  majority  of  the  overseers  of  [  •262  ] 
the  poor  and  churchwardens  of "  St.  Mary,  Putney ;  and  "  of  the 
due  signing  by  the  said  Oeorge  Clive,  Esq.,  acting  at  the  Police 
Court  aforesaid,  of  the  allowance  of  such  rate,  on  the  2nd  day  of 
November  last ; "  publication  of  the  allowance  was  also  proved ; 
and  the  afQdavit  stated  that  the  said  rate  had  been  made,  allowed 
and  published  as  was  so  proved,  and  had  not  been  appealed  against. 
It  was  further  proved  that  payment  of  the  rate  had  been  demanded 
of  Chasemore,  who  refused  to  pay,  and  no  other  person  had  paid  it. 
Also  that  Chasemore  acted  as  the  clerk  or  secretary  of  the  pro- 
prietors of  the  bridge,  and  as  their  general  agent  in  the  management 
of  the  affairs  thereof ;  and  that  the  office  in  which  the  summons 
was  served  on  him  was  a  place  in  which  a  person  sat  to  check  the 
toll  receivers,  and  was  under  the  same  roof  as  Chasemore's  resi- 
dence :  that  he  had  on  many  occasions  attended  the  vestry  of  the 
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Rso  said  parish  of  Putney  as  the  representatiye  of  the  proprietors  of  the 
Patvtbb.  bridge,  and  had  voted  in  that  capacity;  and  that  he  was  not  at 
those  times  rated  in  respect  of  any  property  within  the  said  parish 
of  Putney,  except  in  respect  of  the  said  bridge.  It  also  appeared  in 
evidence,  before  the  magistrate,  that  the  names  of  the  persons 
rated  as  above  mentioned  had  been  taken  from  the  last  printed  list 
of  persons  entitled  to  vote  at  the  election  of  members  of  Parliament 
for  the  eastern  division  of  Surrey:  and  that  the  said  names 
appeared  on  such  list  as  the  names  of  persons  claiming  or  entitled 
to  vote  at  such  election  in  respect  of  their  shares  or  interests  in  the 
bridge.  They  were  described  in  the  said  list  as  residing  in  various, 
and  some  of  them  in  remote,  parts  of  England. 

[363}  John  Blachford,  a  shareholder  in  the  bridge,  and  solicitor  and 

registrar  to  the  proprietors,  appeared  before  Mr.  Paynter  at  this 
hearing  as  Chasemore's  solicitor,  and  contended  that  the  summons 
must  be  dismissed  on  the  following  grounds.  That  no  evidence  had 
been  given  of  service  of  the  summons  on  any  party  rated  except  Chase- 
more  :  that  no  proof  had  been  tendered  that  the  parties  named  in 
the  summons  were  proprietors  of  the  bridge:  that  Ghasemore  had  not 
been  shown  to  be  other  or  more  than  clerk  to  the  proprietors,  though 
stated  on  the  rate  to  be  an  occupier  and  owner :  that  it  was  neces- 
sary that  the  several  other  persons  named  on  the  rate  should  be 
summoned :  that  in  their  absence  no  warrant  of  distress  could  be 
issued  :  that,  except  in  the  case  of  partnership  or  of  a  corporation, 
the  magistrate  had  no  power  to  act  against  an  individual  appearing 
to  be  jointly  liable  with  others :  that  no  evidence  of  partnership 
had  been  adduced :  that  it  was  probable  that  several  of  the  persons 
named  on  the  rate  had  died  or  parted  with  their  property :  that,  if 
a  warrant  were  granted  against  Chasemore,  he  had  no  means  of 
obtaining  reimbursement  from  the  others  jointly  liable  with  himself : 
that  the  form  in  which  the  assessment  had  been  made  deprived 
Chasemore  of  the  power  of  appeal :  and  that  the  magistrate  could 
not  grant  a  general  warrant:  and  it  was  moreover  insisted  that 
proof  must  be  given  that  the  parties  named  on  the  rate  were  pro- 
prietors of  the  bridge,  and  that  they  were  living  when  the  rate  was 
made.  Mr.  Blachford  also  contended  that  the  rate  itself  was  bad, 
because  (among  other  reasons)  it  ought  to  have  been  a  several  rating 
of  each  person  in  respect  of  his  individual  share,  and  not  a  joint 
rating. 

[  «264  ]  The  affidavit  stated  that  Mr.  Paynter  overruled  all  *the  objections, 

and  application  was  then  made  to  him  for  a  distress  warrant,  as  to 
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which  he  took  time  for  consideration  :  and  on  the  following  day  he        Beo. 
informed  the  applicants  that  he  would  not  grant  a  warrant  except     paynter. 
under  the  direction  of  this  Court. 

In  opposition  to  the  rule,  an  affidavit,  sworn  by  the  clerk  of 
the  Police  Court  at  Wandsworth,  was  put  in,  setting  forth  the 
declaration  at  the  foot  of  the  rate,  and  the  notice  of  allowance, 
as  follows : 

"We,  George  William  Brownjohn  and  Joseph  Smith,  overseers,  and 
John  Waller  and  Anthony  Fothergill  Bainbridge,  churchwardens, 
do  declare  the  several  particulars  specified  in  the  several  columns 
of  the  foregoing  rate  to  be  true  and  correct  as  far  as  we  have  been  able 
to  ascertain  them,  to  which  end  we  have  used  our  best  endeavours. 
"Gbobob  William  Brown johnJo^^^^^^^^^j 

"Anthony  F.  Bainbridgbj^jj^^^^j^^^^^^^^ 
"John  Wallbr^ 

"  Parish  of  St.  Mary^  Putney. 

8rd  November,  1844. 

"  Notice  is  hereby  given  that  a  rate  of  assessment  at  Is.  in  the 
pound  has  been  made  for  the  necessary  relief  of  the  poor  of  this 
parish  "  ibc,  "  and  for  the  other  purposes  "  &c.  "  The  same  has 
been  allowed  by  one  of  her  Majesty's  justices  of  the  peace  acting  (i) 
and  within  the  Metropolitan  district  pursuant  to  the  statute  in  that 
case  made  and  provided."  (Signed  by  the  churchwardens  and 
overseers.) 

Mr.  Chasemore  also  made  an  affidavit,  stating  that  he  *was  clerk  [  *26o  ] 
to  the  proprietors  of  the  bridge,  at  an  annual  salary,  performing 
the  usual  duties  of  a  clerk,  and  having  given  a  bond  for  the  faithful 
discharge  of  them:  that  he  had  a  portion  of  the  toll-house  at 
Fulham  allotted  to  him  for  his  residence  in  virtue  of  his  said  office, 
paying  no  rent,  and  the  taxes  being  paid  by  the  proprietors,  but 
that  the  furniture  in  such  portion  of  the  toll-house  was  his  own. 
That  he  had  nothing  to  do  with  the  management  of  the  bridge 
affairs,  but  they  were  wholly  under  the  direction  of  a  committee ; 
and  that  such  committee  appointed  the  check  clerk  and  toll  men, 
who  had  portions  of  the  toll-house  appropriated  to  them  in  those 
capacities.  That  no  one  resided  in  the  toll-house  on  the  Putney 
side ;  that  a  toll  man  was  stationed  there  during  the  day,  but  it 
was  locked  up  at  night,  and  the  tolls  then  taken  on  the  Fulham 
(1)  So  in  the  original  affidavit. 

29— « 
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Rm.        side ;    that  Chasemore  never  was  an  inhabitant  of  the  parish  of 

T 

Patkteb.  Putney,  and  that  his  attendance  on  the  vestry  meetings  had  been 
in  the  capacity  of  clerk  to  the  bridge  proprietors  ;  that  in  1838  he 
purchased  one-third  of  a  share  in  the  bridge,  part  of  which  he  had 
sold,  but  he  still  retained  a  small  portion  of  a  share ;  and  that, 
unless  by  the  proprietorship  of  such  portion,  he  was  not  an  occupier 
of  any  land,  house  or  other  rateable  property  in  the  parish  of 
Putney ;  that  his  ownership  of  such  part  of  a  share  was  a  separate 
and  distinct  ownership  as  a  tenant  in  common,  conveyed  to  him  by 
deed,  and  not  a  joint  tenancy  with  any  person ;  and  that  several 
of  the  persons  assessed  with  him  in  the  said  rate  as  owners  and 
occupiers  of  the  bridge  had  since  died,  or  parted  with  their  shares ; 
and  other  proprietors  were  omitted. 

Another  afQdavit,  by  Mr.  Blachford,  stated  that,  by  the  above 

[  *266  ]  indenture,  the  trustees  to  whom  the  Commissioners  ^conveyed  were 
to  permit  the  subscribers  to  take  and  manage  the  tolls,  on  condi- 
tion, lastly,  that  they  should  yearly  for  ever  thereafter  pay,  share, 
(fee.  the  then  residue  of  the  moneys  to  be  raised  by  the  tolls 
&c.'unto  and  amongst  the  said  thirty  subscribers  &c.,  and  their 
respective  heirs  and  assigns  &c.,  proportionably  to  their  several 
rights,  shares  and  interests  &c.,  ''to  have,  take  and  enjoy  the  same 
as  tenants  in  common,  and  not  as  joint  tenants."  And  that,  in 
addition  to  the  provisoes  above  stated,  there  was  a  power  to  the 
trustees,  their  heirs,  &c.,  within  thirty  days  after  any  of  the  defaults 
in  the  indenture  mentioned,  to  raise,  from  time  to  time,  such 
money  as  should  be  necessary  by  mortgage  of  the  tolls,  or  other- 
wise, except  by  an  absolute  sale  thereof.  That  the  shares  are  held 
and  conveyed  as  freehold  estates,  and  the  proprietors  hold  as 
tenants  in  common :  that  one  or  more  of  the  trustees  of  the  legal 
estate  in  the  bridge  is  or  are  living :  that  the  affairs  are  managed 
solely  by  a  committee  of  proprietors:  that,  on  the  hearing  before 
Mr.  Paynter,  it  was  not  proved  that  any  person  except  Chasemore 
had  been  served  with  the  summons  :  that,  in  addition  to  the  objec- 
tions above  stated,  Blachford  objected  before  the  magistrate  that 
the  declaration  at  the  foot  of  the  rate  was  not  proved,  the  only 
evidence  of  the  endeavours  mentioned  in  such  declaration  being  the 
comparison  of  the  assessment  with  the  list  of  voters,  which,  the 
affidavits  stated,  was  inaccurate:  and  he  also  objected  that  the  notice 
of  allowance  was  bad  and  insufficient,  and  the  rate  therefore  invalid. 

Moody  now  showed  cause  on  behalf  of  Mr.  Paynter,  and  stated 
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that  he  was  willing  to  obey  the  direction  of  the  Court ;  but  it  had        Beo. 
appeared  to  him  that  the  facts  ^raised  questions  of  law  which  made     paynteb. 
it  unsafe  to  grant  a  warrant  on  the  application  at  the  Police  Court.       [  *267  ] 
He  stated,  as  one  difficulty,  that  a  warrant  was  required  against 
Chasemore  only,  whereas  the  summons  was  addressed  to  many 
persons,  as  upon  a  joint  obligation. 

Lord  Denman,  Ch.  J.  asked  Crompton,  who  supported  the  rule,  if 
the  prosecutors  were  prepared  to  indemnify  the  justice. 

Crompton  said  that  stat.  6  &  7  Vict.  c.  67,  s.  8  (i),  rendered 
this  unnecessary;  and  that  the  justice  might  also  have  obtained 
protection  under  stat.  1  Will.  IV.  c.  21,  s.  4  (2). 

Chambers  and    C.   Clark    then   showed    cause  on  behalf  of 
Chasemore  : 

This  is  a  rate  on  the  proprietors  jointly,  and  cannot  be  enforced 
by  distress  against  Chasemore,  who,  being  only  their  clerk,  does  not 
represent  them,  and  who  has  a  very  small  interest  in  the  bridge,  as 
one  of  many  tenants  in  common.  The  proprietors  have  no  goods, 
on  either  the  Putney  or  the  Fulham  side,  on  which  a  distress  can 
be  levied :  and,  if  Chasemore  were  liable  at  all  in  respect  of  his  own 
interest,  his  chattels  could  not  be  taken  for  the  rates  of  ninety-six 
persons.  The  proprietors  have  no  joint  interest :  and,  of  those 
named  in  the  assessment,  several  are  dead,  or  have  parted  with 
their  shares.  But  none  of  the  shareholders  are  liable  to  this  rate. 
They  are  not  inhabitants  or  occupiers  in  the  parish ;  they  are 
merely  permitted  to  receive  the  tolls  vested  in  trustees,  on  the 
terms  of  the  indenture. 

(Williams,  J. :  Ought  not  these  questions  to  have  been  raised  at 
Quarter  Sessions  ?   Is  it  usual  to  go  into  matter  *of  appeal  on      [  •268  ] 
motion  for  a  warrant  of  distress  ?) 

If  the  objection  tends  to  show  that  the  party  is  not  liable  to  be 
assessed  at  all,  as,  that  he  is  not  an  inhabitant  or  occupier,  he  may 
show  the  want  of  jurisdiction  in  this  stage  of  the  proceedings, 
instead  of  letting  the  warrant  issue  and  then  bringing  an  action. 
It  is  clear  from  Oovemors  of  Bristol  Poor  v.  Wait  (a)  and  Milward  v. 

(1)  Repealed      by     Statute     Law  (2)  Bepealed  by  S.  L.  B.  Act,  1891. 

Bevision  and   Civil   Procedure  Act,  — A.  C. 

1883  (46  &  47  Vict.  c.  49),  6.  3  and  sch.  (3)  1  Ad.  &  El.  264. 
See  now  C.  0.  E.  1886,  r.  72.— A.  C. 
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Bbq.  Caffin  (i)  that  the  juriBdiction  of  the  Sessions  on  appeal  does  not 
Payntbb.  prevent  a  party  who  has  omitted  to  appeal  from  alleging  that  the 
rate  is  a  nullity.  Supposing  Chasemore  liable,  the  precise  amount 
due  from  him  ought  to  have  been  demanded  before  a  distress 
warrant  was  called  for  :  Hurrell  v.  Wifik  (2) :  and,  if  the  sums  dis- 
tributed among  the  bridge  proprietors  be  considered  as  a  rateable 
partnership  property,  a  single  partner,  resident  in  the  parish,  could 
be  rated  only  in  proportion  to  his  own  interest :  Archb.  Poor  Law, 
107  (4th  ed.),  and  cases  there  cited  (s).  It  may  be  that  former 
assessments  of  this  kind  have  been  submitted  to:  but  long  con- 
tinuance will  not  justify  an  irregular  charge :  Rex  v.  Houldgrave  (4). 
But,  further,  the  notice  of  allowance  in  this  case  states  an  allow- 
ance by  one  justice  only,  whereas  stat.  48  Eliz.  c.  2,  s.  1,  requires 
two.  Stat.  2  &  8  Vict.  c.  71,  "for  regulating  the  Police  Courts 
in  the  Metropolis,"  enacts,  s.  14,  ''  that  it  shall  be  lawful  for 
any  one  of  the  said  magistrates  (6)  appointed  or  hereafter  to  be 
appointed  to  do  alone  any  act  at  any  of  the  said  Courts,  or  at  any 
place  where  her  Majesty  shall  order  any  such  Court  to  be  holden 
[  ^269  ]  within  the  limits  of  the  ^Metropolitan  Police  district  for  the  time 
being,  which,  by  any  law  now  m  force,  or  by  any  law  not  containing 
an  express  enactment  to  the  contrary  hereafter  to  be  made,  is  or 
shall  be  directed  to  be  done  by  more  than  one  justice.*'  And 
stat.  8  &  4  Vict.  c.  84,  s.  6  (conferring  certain  powers  upon  any  two 
justices  '^  having  jurisdiction  within  the  Metropolitan  Police  dis- 
trict") speaks  of  ''the  powers,  privileges,  and  duties  which  any 
one  magistrate  of  the  said  PoUce  Courts  has  while  sitting  in  one  of 
the  said  Courts "  by  the  preceding  Act.  The  notice  of  allowance 
here  does  not  show  that  the  magistrate  was  a  justice  of  the  Metro- 
politan Police  district,  or  sitting  in  a  Court  within  it;  the  allowance, 
therefore,  stands  as  if  made  under  the  statute  of  Elizabeth,  and  is 
irregular.  Even  if  the  magistrate  were  indemnified,  this  mandatMu 
ought  not  to  issue. 

Crompton  (with  whom  was  Pashley),  contra  : 

It  is  understood  that  two  objections  occurred  to  the  magistrate: 
but  only  t)ne  of  these  is  now  relied  upon,  namely,  the  informality 
of  the  notice  of  allowance.    No  statute  requires  any  particular  form. 

(1)  2  W.  Bl.  1330.  Gosse,  7  B.  &  C.  60. 

(2)  20  B.  R  485  (8  Taunt  369 ;  2  (4)  19  B.  B.  332  (1  B.  &  Aid.  312). 
Moore  417).  (5)  Beferring  to  s.  2 ;  and  see  stat 

(3)  Rex  ▼.  Frf/er,  note  {h)  to  Rex  ▼.  10  Geo.  lY.  c.  44,  s.  1,  and  achedule. 
North   Curry,  4  B.  &  C.  961.     Rex  v. 
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It  appears  by  the  affidavit  in  support  of  the  rale  that  the  allowance 
was  in  fact  signed  by  Mr.  Clive,  ''  acting  at  the  Police  Court "  at 
Wandsworth,  and  that  he  was  "  one  ^  the  magistrates  of  the 
Police  Courts  of  the  Metropolis,  sitting  at  the  Police  Court  in 
Wandsworth,  Surrey,  and  within  the  Metropolitan  Police  district." 
It  is  contended  that  this  does  not  sufficiently  appear  by  the  notice 
of  allowance ;  but  stat.  17  Geo.  11.  c.  8,  s.  1,  which  makes  publica- 
tion of  the  rate  necessary,  does  not  require  any  publication  of  the 
allowance :  Bennett  v.  Edwards  (i) :  the  words,  *therefore,  which  [  '270  ] 
mention  that,  are  immaterial.  It  might,  however,  be  maintained 
here  that  the  words  of  the  notice  do  sufficiently  show  the  jurisdiction. 
Then,  as  to  the  merits  of  this  application.  The  proprietors  have 
for  many  years  paid  the  rate  as  now  made.  They  cannot  evade  it 
because  the  property  is  divided  into  minute  parts.  Mr.  Chasemore 
contends  that  he  is  only  a  tenant  in  common  with  others ;  but  that 
is  no  answer.  He  is  interested  in  the  land ;  therefore  there  was 
jurisdiction  to  rate  him  :  if  the  rate  was  not  rightly  apportioned,  he 
might  have  appealed.  For  the  purpose  of  rating,  the  list  of  voters 
was  sufficient  evidence  as  to  the  persons  who,  together  with 
Chasemore,  were  proprietors  of  the  bridge  ;  it  is  admitted  that  the 
proprietors  receive  the  tolls  ;  if  there  was  any  error  as  to  particular 
names,  that  might  have  been  pointed  out  on  the  appeal.  In 
MUward  v.  Caffin  (2)  the  plaintiff  was  not  occupier  of  the  property 
supposed  to  be  subject  to  the  rate. 

(WioHTMAN,  J. :  Are  any  parties  here  shown  to  be  occupiers  in 
the  rating  parish  ?) 

The  affidavit  in  support  of  the  rule  shows  that  a  part  of  the  bridge 
is  in  St.  Mary,  Putney,  and  that  tolls  are  taken  at  a  toll-house 
there.    Occupying  is  receiving  the  profits. 

(WiOHTHAK,  J. :  Who  do  you  say  is  the  owner  of  the  bridge  ?) 

The  shareholders  :  the  trustees  have  given  it  up  to  them  ;  and  they 
manage  it  and  take  the  profits.  The  occupation  is  not  denied  by 
the  affidavits  against  the  rule.  If  the  rate  cannot  be  enforced 
against  Chasemore,  none  can  be  levied.  The  cases  of  partners 
rated  for  stock  in  trade  do  not  apply :  a  rate  on  personal  property 
can  be  laid  only  on  inhabitants;  and  therefore  the  shares  of 
persons  owning  such  property  but  not  residing  in  the  parish  ^could      [  ^27i  ] 

(1)  31  B.  R  267  (7  B.  &  C.  686,  591).  (2)  2  W.  BL  1330. 
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Rso.        not  be  included.    In  HurreU  v.  Wink  (i)  goods  were  seized  for  a 
patv'tkb.     g^osB  sam,  the  amount  of  several  poor-rates,  no  distinct  warrant 
being  issued  for  any  one.    Here  a  specified  sum,  the  amount  of  one 
assessment,  is  claimed.     (He  was  then  stopped  by  the  Court.) 

Lord  Dbnman,  Ch.  J. : 

I  think  this  rule  must  be  made  absolute.  The  trustees  do  not 
appear  to  me  to  have  the  property  in  the  bridge :  but,  if  they  have, 
it  is  for  the  immediate  benefit  of  the  shareholders,  who  enjoy  the 
property,  control  the  afiairs,  and  are  in  fact  the  occupiers  of  all  the 
profits.  I  do  not  think  it  was  necessary  that  a  summons  shoald 
have  been  served  upon  all  who  are  actually  interested.  One  of 
those  parties  appears:  he  is  liable  in  the  first  instance  for  the 
whole;  and  he  must  get  contribution  from  the  others  as  he  can. 
There  may  be  some  doubt,  on  the  late  Act,  whether  it  was  necessary 
for  the  magistrate  to  have  any  thing  to  do  with  this  discussion  :  the 
statute  certainly  gives  justices  great  power  of  withdrawing  from 
responsibility. 

Pattbbon,  J. : 

I  thought  at  first  that  the  interest  was  in  the  trustees  appointed 
under  the  indenture :  but  it  appears  that  by  the  recited  statutes, 
and  by  the  contract,  the  shareholders  are  the  owners,  subject  to  the 
condition  of  dividing  the  profits  among  the  subscribers.  Under 
the  contract,  the  Commissioners  for  building  the  bridge  were  to 
convey  the  tolls  in  perpetuity  to  the  subscribers,  to  hold  as  tenants 
in  common,  **  or  as  such  subscribers  should  appoint ;  "  and  then, 
by  the  indenture,  in  performance  of  the  contract,  the  Commissioners 
[  ♦272  ]  ♦convey  to  Arthur  Onslow  and  the  thirteen  other  trustees  the  bridge 
and  tolls  in  fee,  upon  trust  to  permit  and  suffer  the  subscribers, 
their  heirs  and  assigns,  to  take  the  tolls  and  profits  of  the  bridge, 
and  to  have  the  sole  management  thereof,  and  the  appointing 
receivers  and  other  officers,  upon  condition  that  the  subscribers 
shall  pay  certain  charges  and  perform  certain  duties,  and  yearly 
pay,  share  and  distribute  the  residue  of  the  moneys  among  the 
subscribers  and  proprietors  for  the  time  being.  The  trustees  are 
then  to  have  no  right  of  occupation  or  interference  unless  the  sub- 
scribers shall  make  default  in  the  payments  or  the  discharge  of 
duties ;  in  which  event  the  subscribers,  during  such  default,  shall 
not  be  permitted  to  receive,  or  solely  manage  the  tolls,  but  the 

(1)  20  B.  B.  485  (8  Taunt.  369;  2  Moore  417). 
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trustees  shall  do  so.  Except  in  that  specified  case,  they  are  not  to  Rso. 
interfere.  The  subscribers  appoint  the  collector ;  and  on  the  Surrey  patnteb. 
side  of  the  bridge  there  is  an  occupation  by  a  collector  so  appointed. 
That  is  an  occupation  by  them.  As  to  the  question  whether 
Chasemore  alone  could  be  distrained  upon ;  the  indenture,  where  it 
creates  the  trust  to  permit  and  suffer  the  subscribers  to  take  the 
profits  and  have  the  sole  management,  does  not  add  "  as  tenants  in 
common  :"  the  assessment  is  made  upon  all  jointly,  and  the  distress 
must  be  levied  upon  one  for  all,  or  upon  several,  as  may  be 
practicable.  On  the  point  as  to  notice  of  allowance,  Bennett  v. 
Edwards  (i)  answers  the  objection. 

Williams,  J. : 

That  this  property  is  occupied  by  somebody  can  hardly  admit  of 
a  doubt.  Then,  by  whom  is  it  occupied?  The  trustees  are  out 
of  the  question ;  *and,  if  so,  the  shareholders  certainly  are  the  [  «273  ] 
occupiers.  Whether  Chasemore  is  or  is  not  properly  liable  to 
distress  for  the  whole  rate  is  a  point  on  which  I  do  not  wish  to 
speak  with  confidence.  But,  as  the  case  at  present  stands,  the 
question  of  occupation  only  is  open  to  him.  If  he  is  an  occupier  at 
all  within  the  parish,  the  extent  and  value  of  his  occupation  were 
matter  for  an  appeal  to  the  SessionSy  and  are  not  in  question 
before  us. 

WlOHTMAN,  J. : 

The  only  doubt  I  entertained  was,  whether  the  shareholders  here 
were  occupiers,  or  were  rateable  occupiers.  On  that  point  I  had 
considerable  doubt :  but  on  explanation  I  think  the  shareholders 
must  be  the  rateable  occupiers.  If  not,  none  can  be  shown.  That 
is  the  only  point  on  which  a  question  of  jurisdiction  can  arise. 
Then  there  is  no  reason  in  law  which  prevents  the  distress  issuing 
against  one  shareholder,  the  assessment  being  upon  all  jointly. 

Ride  absolute  (2). 

(1)  31  B.  E.  267  (7  B.  A  C.  586).  (2)  See   Creaae  y.  Sawle,  57  B.  B. 

825  (2  Q.  B.  862,  879). 


458  1845.    Q.  B.    7  Q.  B.  S89.  [b.b. 


I84S. 

/for.  28, 


MAYOR  OP  COLCHESTER  v.  BROOKE  (i). 

^^'  *.  (7  Q.  B.  33»— 386;  S.  C.  16  L.  J.  a  B.  173 ;  10  Jur.  610.) 

1845 
jif     jg  In  a  declaration  on  the  case  for  injuring  plaintifb'  oyster  beds  in  a  river 

June  6.'  ^y  improper  navigation  of  defendant's  vessel,  averments — ^That  plaintaffs 

lg46^  were  lawfully  possessed  of  oyster  beds  situate  in  the  river  and  covered  with 

Jan,  28.  water ;  that  defendant  was  possessed  of  a  ship  of  a  certain  size  and  draught 
then  navigating  the  said  river  under  the  management  of   defendant's 

[  HS9  ]  servants ;  that  the  tide  ebbed  and  flowed  in  that  part  of  the  river ;  and  that, 

at  certain  periods  and  states  of  the  tide  there,  the  depth  of  water  covering 
the  said  oyster  beds  was  insufficient  to  float  the  said  ship,  "  as  the 
defendant  and  his  said  servants  before  and  at  the  time  of  the  committing  " 
&c.  '*  well  knew" — are  not  equivalent,  after  verdict,  to  a  formal  allegation 
of  notice  to  defendant  that  the  oyster  beds  existed  and  were  liable  to  be 
injured  by  attempting  to  pass  over  them  at  the  times  mentioned. 

To  a  count  alleging  that  plaintifEs  were  possessed  of  oyster  beds  in  a  part 
of  the  river,  and  defendant  of  a  vessel  thereon,  and  that  he  navigated  the 
vessel  over  the  said  part  so  negligently  and  at  such  unseasonable  and 
improper  times  and  states  of  the  tide  that  she  struck  the  bottom  of  the  said 
part  of  the  river  and  injured  the  oyster  beds ;  defendant  pleaded :  That  the 
said  part  of  the  said  river,  before  and  at  the  time  when  ico.,  was  open  to  the 
sea,  and  within  the  flux  and  reflux  of  the  tide,  and  was  a  public  navigable 
river  and  the  Queen's  highway  for  all  her  subjects,  with  their  ships  and 
vessels,  **  to  navigate,  sail,  pass  and  repass  in,  upon,  through,  over  and 
along  the  same  and  all  parts  thereof  every  year  and  at  all  times  of  the  year* 
and  at  all  times  and  states  of  the  tide,"  at  their  free  will  &c, :  Held,  after 
verdict,  a  sufficient  plea  in  denial  of  having  navigated  at  unseasonable  and 
improper  times ;  though  it  might  have  been  bad  on  special  demurrer,  as 
argumentative. 

The  liberty  of  passage  on  a  public  navigable  river  is  not  suspended  when 
the  tide  is  too  low  for  vessels  to  float.  The  public  right  in  this  respect 
includes  all  such  rights  as,  with  relation  to  the  circumstances  of  each  river, 
are  necessary  for  the  convenient  passage  of  vessels  along  the  channeL  It 
is  therefore  no  excess,  if  a  vessel  which  cannot  reach  her  place  of  destina- 
tion in  a  single  tide  remains  aground  till  the  tide  serves ;  although,  by 
custom  or  agreement,  a  fine  may  be  payable  to  the  lord  of  the  soil  for  such 
grounding. 

If  property  (as  oysters)  be  placed  in  the  channel  of  a  public  navigable 
river  so  as  to  create  a  public  nuisance,  a  person  navigatiog  is  not  justified 
in  damaging  such  property  by  running  his  vessel  against  it,  if  he  has  room 
to  pass  without  so  doing ;  for  an  individual  cannot  abate  a  nuisanoe  if  he 
is  no  otherwise  injured  by  it  than  as  one  of  the  public.  And,  therefore,  the 
fact  that  such  property  was  a  nuisance  is  no  excuse  for  running  upon  it 
negligently. 

A  corporation,  which  had  an  immemorial  right  to  the  oyster  fishery 
in  a  navigable  river,  to  be  managed  by  certain  functionaries  €uid  Courts 
of  the  corporation,  became,  in  1740,  by  the  ouster  of  several  of  its 
members,  unable  to  continue  itself,  or  to  carry  on  the  management  of  the 
fishery.  In  1763,  the  corporation  was  re-incorporated  by  charter,  under 
the  old  name,  and  the  charter  ratified,  confirmed  and  restored  to  it  all 
fisheries,  &c. : 
Held  that,  there  having  been  no  actual  dissolution,  the  fishery  had  never 

(1)  Comm.  Gann  v.  Free  Fiahera  of  WhiUtahU  (1867)  11  H.  L.  C.  192.  35 
L.  J.  0.  P.  29.— A.  C. 


▼OL.  Lxvni.]        1845.    Q.  B.    7  Q.  B.  889—841.  459 

come  to  the  Crown,  and  would  therefore  be  in  the  corporation  as  it  existed     Mayor  of 
under  the  new  charter.  Colghbsteb 

Whether,  if  the  fishery  had  come  to  the  Crown,  it  could  (after  Magna      ^    ^' 
Charta)  have  been  re-granted  by  charter,  qucure. 

The  corporation,  by  a  written  document,  purporting  to  be  an  order  of  a 
Court  of  ike  corporation  held  for  the  conservancy  of  the  fishery,  granted  a 
license  to  certain  dredgermen  to  dredge  and  take  the  oysters  during  the 
oyster  season :  Held,  that  this  did  not  operate  as  a  demise  of  the  fishery 
putting  the  corporation  out  of  possession. 

Casb.  let  count.  For  that,  whereas,  before  and  at  and  after 
the  time  of  the  committing  &c.,  plaintiffs  were  possessed  of  a  certain 
fishery  in  a  certain  part  of  a  ^river,  to  wit  the  river  Golne,  that  is  [  *3^o  ] 
to  say  in  the  part  thereof  situate  and  lying  between  the  North 
Bridge  and  Westnesse,  in  the  said  county  of  Essex,  and  plaintiffs 
were  then  also  possessed  of  certain  large  quantities  of  oysters  and 
oyster  brood  then  lying  and  being  in,  upon  and  about  the  bed, 
bottom  and  sides  of  the  said  part  of  the  said  river :  And  whereas 
also  defendant,  before  and  at  the  time  of  committing  &c.,  was 
possessed  of  a  certain  ship  or  vessel  then  navigating  and  being 
in  and  upon  the  said  river  under  the  direction  and  management  of 
certain  then  servants  of  defendant  in  that  behalf :  Yet  defendant, 
disregarding  his  duty,  heretofore,  to  wit  on  &c.  and  on  other  days 
&c.,  by  his  said  servants  so  negligently  and  unskilfully  navigated 
and  directed  the  said  ship  or  vessel,  and  so  carelessly  and  unskil- 
fully and  at  times  and  states  of  the  tide  of  the  said  river  so 
unseasonable  and  improper,  as  defendant  and  his  said  servants 
well  knew,  conducted  and  placed  the  said  ship  or  vessel  in,  along 
and  upon  the  said  part  of  the  said  river,  and  where  plaintiffs  had 
such  fishery  as  aforesaid,  that,  by  means  of  the  several  premises 
aforesaid,  the  said  ship  or  vessel  then  struck  against  and  settled 
and  sunk  upon  and  into  the  bed,  bottom  and  sides  of  the  said  part 
of  the  said  river,  and  where  plaintiffs  had  such  fishery  as  aforesaid, 
and  thereby  made  divers  large  holes  in  the  said  bed,  bottom  and 
sides  of  the  said  part  of  the  said  river,  and  where  plaintiffs  had 
such  fishery  as  aforesaid,  and  not  only  greatly  damaged  and 
injured  the  said  fishery  of  plaintiffiB  there,  but  also  destroyed  large 
quantities  of  the  said  oysters  and  oyster  brood  of  plaintiffs,  of  great 
value,  to  wit  &c.,  then  lying  and  being  in,  upon  and  about  the  said 
bed,  bottom  and  sides  of  the  said  part  of  the  said  river  where  the 
said  ship  or  vessel  so  settled  and  sank  as  aforesaid. 

Becond  count.    And  whereas  also  plaintiffs,  before  and  at  the       [  34i  ] 
time  of  the  committing  &c.,  were  lawfully  possessed  of  certain 
oyster  beds  and  oyster  grounds  situate  in  the  said  river,  to  wit  in 
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Mayor  of     a  certain  part  thereof  lying  and  being  between  &c.  (as  in  the  first 
,;.  count),  and  of  certain  oysters  then  lying  and  being  thereon ;  and 

Bhooke.      which  oyster  beds  and  oyster  grounds  were  covered,  during  all  the 
time  aforesaid,  with  the  waters  of  the  said  part  of  the  said  river : 
And  whereas  also  defendant,  before  and  at  the  time  of  committing 
<kc.,  was  possessed  of  a  certain  ship  or  vessel  of  a  certain  size  and 
draught  of  water,  and  then  navigating  and  being  in  and  upon  the 
said  river  under  the  direction   and  management  of  certain  the 
servants  of  defendant  in  that  behalf :  And  whereas,  also,  during  all 
the  time  last  aforesaid,  the  tide  ebbed  and  flowed  in  the  said  part 
of  the  said  river ;  and,  at  certain  periods  and  states  of  the  tide  of 
the  said  river  there,  the  depth  of  the  waters  of  the  said  part  of  the 
said  river,  so  covering  the  said  oyster  beds  and  oyster  grounds,  was 
insufficient  to  float  the  last  mentioned  ship  or  vessel,  as  defendant 
and  his  said  servants  before  and  at  the  time  of  the  committing  of 
the  grievances  in  this  count  after  mentioned   well  knew :  Yet 
defendant,  well  knowing  the  premises,  and  not  regarding  his  duty 
in  that  behalf,  heretofore,  to  wit  on  &c.,  by  his  said  servants,  so 
negligently  and  unskilfully    navigated,   conducted,   directed   and 
managed  the  said  ship  or  vessel,  that,  by  reason  thereof,  the  said 
ship  or  vessel  afterwards,  to  wit  on  &c.,  was,  by  defendant  and  his 
said  servants,  conducted  into  and  over  the  said  part  of  the  said 
river,  and  over  the  said  oyster  beds  and  oyster  grounds,  and  was 
[  •8*2  ]      there  wrongfully  and  negligently  kept  *and  detained  by  defendant 
until  the  said  tide  there  was  in  the  state  in  this  count  aforesaid, 
and  until  the  depth  of  the  waters  of  the  said  part  of  the  said  river, 
so  covering  the  said  oyster  beds,  was  insufficient  to  float  the  last 
mentioned  ship  or  vessel :  Whereby,  and  by  means  of  the  premises 
in  this  count  aforesaid,  the  said  ship  or  vessel  grounded  and  rested 
upon  the  said  oyster  beds  and  oyster  grounds,  and  remained  so 
grounded  and  rested  upon  the  same  for  a  long  space  of  time,  to  wit 
for  six  hours  then  next :  And  that,  afterwards,  to  wit  on  the  day 
&c.  last  aforesaid,  and  for  divers,   to  wit  two,  days  then  next 
following,  defendant  and  his  said  servants  not  only  negligently  and 
carelessly  neglected  and  refused  to  remove  the  said  ship  or  vessel 
from  the  said  part  of  the  said  river,  as  with  reasonable  and  proper  care 
and  skill  they  might  have  done,  but  also  so  negligently,  carelessly 
and  improperly  managed  the  said  ship  or  vessel   that,   by   and 
through  such  negligence,  carelessness  and  improper  conduct  by 
defendant  and  his  said  servants  in  that  behalf,  the  said  ship  or 
vessel  was  unnecessarily  and  improperly  moved  and  allowed  to  be 
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moved  from  the  said  part  of  the  said  oyster  beds  and  oyster    imatobof 
grounds  wnere  she  first  grounded  and  rested  as  aforesaid  to  other  «. 

parts  of  the  said  oyster  beds  and  oyster  grounds ;  whereby,  and  by  b^ook". 
means  of  the  several  premises  in  this  count  aforesaid,  the  said  ship 
or  vessel  not  only  made  divers  large  holes  in  the  said  oyster  beds 
and  oyster  grounds,  and  greatly  damaged  and  injured  the  same, 
but  also  crushed  and  destroyed  divers  large  quantities  of  oysters, 
oyster  brood  and  spat  of  the  plaintiffs,  of  great  value,  to  wit  &c., 
then  growing  and  being  on  the  said  oyster  beds  and  oyster  grounds. 

Plea  1.  Not  guilty. 

Plea  2.  To  the  first  count,  so  far  as  relates  to  the  fishery  in  that       [  343  ] 
count  mentioned.    The  plaintiffs  were  not,  at  the  times  when  &c., 
or  any  or  either  of  them,  possessed  of  the  said  fishery  or  any  part 
thereof,  in  manner  and  form  &c.     Conclusion  to  the  country. 

Plea  3.  To  the  first  count,  so  far  as  the  same  relates  to  the 
oysters  and  oyster  brood  in  that  count  mentioned.  That  plaintiffs 
were  not,  at  the  times  when  &c.,  or  any  or  either  of  them,  possessed 
of  the  said  oysters  and  oyster  brood,  or  of  any  or  either  of  them, 
or  any  part  thereof,  in  manner  and  form  &c.  Conclusion  to  the 
country. 

Plea  4.  To  the  first  count.  That  the  said  ship  or  vessel  in  that 
count  mentioned  was  not,  at  the  times  when  &c.,  or  any  or  either 
of  them,  under  such  direction  or  management  as  in  the  said  first 
count  in  that  behalf  mentioned,  in  manner  and  form  &c.  Conclusion 
to  the  country. 

Plea  5.  To  the  first  count,  so  far  as  the  same  relates  to  the 
conducting  and  placing  of  the  said  ship  or  vessel  of  the  defendant 
in  that  count  mentioned  in,  along  and  upon  the  said  part  of  the 
said  river  in  the  said  first  count  in  that  behalf  mentioned,  and  in 
which  &c.,  at  such  unseasonable  and  improper  times  and  states  of 
the  tide  of  the  said  river  as  in  that  count  mentioned.  That  the 
said  part  of  the  said  river  in  which  &c.,  before  and  at  the  said 
several  times  when  &c.  in  the  said  first  count  mentioned,  was  and 
still  is  open  to  the  sea,  and  having  a  free  passage  into  and  from 
the  same  for  ships  and  other  vessels ;  and  the  said  part  of  the  said 
river  in  which  &c.,  before  and  at  the  said  several  times  when  &c., 
was  and  still  is  situate  within  *the  flux  and  reflux  of  the  tide  of  [  *844  ] 
the  sea ;  and  the  tide  of  the  sea,  before  and  at  the  said  several 
times  when  &c.,  flowed  and  reflowed,  and  still  flows  and  reflows,  in 
the  said  part  of  the  said  river  in  which  &c. :  and  the  said  part  of 
the  said  river  in  which  &c.,  before  and  at  the  said  several  times 
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when  &c.,  was  and  still  is  a  pablic  and  common  navigable  river, 
and  the  Queen's  ancient  and  common  highway  for  all  the  liege 
subjects  of  our  lady  the  Queen,  with  their  ships  ancf  other  vessels, 
to  navigate,  sail,  pass  and  repass  in,  upon,  through,  over  and  along 
the  same  and  all  parts  thereof  every  year,  and  at  all  times  of  the 
year,  and  at  all  times  and  states  of  the  tide  of  the  said  river,  at 
their  free  will  and  pleasure.  And  the  defendant  further  says  that 
he  the  said  defendant,  at  the  said  several  times  when  &c.,  having 
occasion,  with  his  said  ship  or  vessel  in  the  said  first  count  men- 
tioned, to  navigate  and  pass  in,  upon,  through,  over  and  along  the 
said  part  of  the  said  river  in  which  &c.,  did  accordingly  then 
navigate  and  pass  in,  upon,  through,  over  and  along  the  said  part 
of  the  said  river,  as  it  was  lawful  for  him  to  do  for  the  cause  afore- 
said ;  which  is  the  same  conducting  and  placing  &c.,  in,  along  and 
upon  the  said  part  of  the  said  river  in  which  <fec.,  in  the  introductory 
part  of  this  plea  mentioned  &c. :  Verification. 

Plea  6.  To  the  first  count,  so  far  as  the  same  relates  to  the 
oysters  and  oyster  brood  in  that  count  mentioned.  That  the  said 
part  of  the  said  river  in  which  &c.,  in  the  first  count  mentioned, 
before  and  at  the  times  when  <bc.,  in  that  count  mentioned,  was 
and  is  a  common  navigable  river,  open  to  the  sea,  and  within  the 
flux  and  reflux  of  the  tides  thereof,  and  the  Queen's  ancient  and 
common  highway  for  all  the  liege  subjects  of  her  ^Majesty,  with 
their  ships  and  other  vessels,  to  navigate,  sail,  pass  and  repass,  in, 
upon,  through,  over  and  along  the  same  at  all  times  and  states  of 
the  tide  of  the  said  river  at  their  free  will  and  pleasure.  And  the 
defendant  further  says  that  the  said  oysters  and  oyster  brood,  in 
the  said  first  count  mentioned,  before  and  at  the  said  several  times 
when  &c.  in  that  count  mentioned,  were  lying  in  an  unlawful  and 
improper  manner  and  in  unlawful  and  improper  places  and 
situations  in  the  said  part  of  the  said  river  in  which  &c.,  and  in 
unlawfully  and  unreasonably  large  masses  and  quantities,  diminish- 
ing the  depth  of  the  waters  of  the  said  river  in  the  said  places  and 
situations,  and  thereby  greatly  obstructing  the  navigation  of  the 
said  part  of  the  said  river,  to  the  common  nuisance  of  all  the  liege 
subjects  of  our  lady  the  Queen,  navigating,  sailing,  passing  and 
repassing  with  their  ships  and  other  vessels  upon,  through,  over 
and  along  the  said  part  of  the  said  river.    Verification. 

Plea  7.  To  the  second  count.  That  plaintifis  were  not,  at  the 
times  when  &c.,  or  any  or  either  of  them,  possessed  of  the  said 
oyster  beds,  oyster  grounds  and  oysters  in  the  said  second  count 


▼OL.  i-XTiii.l        1845-     Q.  B.     7  Q.  B.  845—847.  468 

mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner     Matob  of 
and  form  &c.     Gonclasion  to  the  coantry.  «. 

Plea  8.  To  the  second  count.    That  the  said  ship  or  veBsel  in      b»<x^kB' 
the  said  second  count  mentioned  was  not,  at  the  said  several  times 
when  &c.,  or  any  or  either  of  them,  under  such  direction  or  manage- 
ment as  in  the  said  second  count  in  that  behalf  mentioned,  in  manner 
and  form  &c.    Conclusion  to  the  country. 

Plea  9.  To  the  second  count,  so  far  as  the  same  relates  to  the 
conducting  of  the  said  ship  or  vessel  of  the  defendant  *in  that  [  *^^^  ] 
connt  mentioned  into  and  over  the  said  part  of  the  said  river  in 
the  said  second  count  in  that  behalf  mentioned,  in  which  &c.,  and 
over  the  said  oyster  beds  and  oyster  grounds  in  that  count  men- 
tioned ;  and  keeping  and  detaining  the  said  ship  or  vessel  there  as 
in  that  count  mentioned,  and  moving  and  allowing  the  said  ship  or 
vessel  to  be  moved,  as  in  that  count  mentioned.  That  the  said 
last  mentioned  part  of  the  said  river  in  which  &c.,  before  and  at 
the  said  several  times  when  &c.,  in  the  said  second  count  men- 
tioned, was  and  still  is  open  to,  and  having  a  free  passage  for  ships 
and  other  vessels  into  and  from,  the  sea ;  and  the  said  last  men- 
tioned part  of  the  said  river  in  which  &c.,  before  and  at  the  said 
last  mentioned  several  times  when  &c.,  was  and  still  is  situate 
within  the  flux  and  reflux  of  the  tide  of  the  sea ;  and  the  tide  of  the 
sea,  before  and  at  the  said  last  mentioned  several  times  when  &c., 
flowed  and  reflowed,  and  still  flows  and  reflows,  in  the  said  last 
mentioned  part  of  the  said  river  in  which  &c. ;  and  the  said  last 
mentioned  part  of  the  river  in  which  &c.,  before  and  at  the  said 
last  mentioned  several  times  when  &c.,  was  and  still  is  a  public 
and  common  navigable  river,  and  the  Queen's  ancient  and  common 
highway  for  all  her  Majesty's  liege  subjects  with  their  ships  and 
other  vessels  to  navigate,  sail,  pass  and  repass,  in,  upon,  through, 
over  and  along  the  same  and  all  parts  thereof,  every  year,  and  at 
all  times  of  the  year,  and  at  all  times  and  states  of  the  tide  there, 
at  their  free  will  and  pleasure :  and  the  defendant  further  says 
that  he  the  said  defendant,  at  the  said  last  mentioned  several  times 
when  &c.,  having  occasion  to  navigate  and  conduct  his  said  ship  or 
vessel  into  and  over  the  said  last  mentioned  part  of  the  said  river 
in  *which  &c.,  and  over  the  said  oyster  beds  and  oyster  grounds,  [  *847  ] 
and  to  keep  and  detain  the  said  ship  or  vessel  there,  and  to  move 
and  allow  her  to  be  moved  as  in  the  introductory  part  of  this  plea 
mentioned,  did  then  accordingly  navigate  and  conduct  the  said 
ship  or  vessel  into  and  over  the  said  last  mentioned  part  of  the 


464 


1845.    Q.  B.    7  Q.  B.  847—848. 


[B.B. 


Matob  op 

golchbsteb 

r. 

Brooks. 


[  •848  ] 


said  river,  and  over  the  said  oyster  beds  and  oyster  grounds,  and 
kept  and  detained  the  said  ship  or  vessel  there,  and  moved  and 
allowed  her  to  be  moved,  as  it  was  lawful  for  him  to  do  for  the 
caase  last  aforesaid  ;  which  is  the  same  conducting  &c.,  and  keeping 
and  detaining  &c.,  and  moving  and  allowing  &c.,  in  the  introductory 
part  of  this  plea  mentioned  &c.    Verification. 

Plea  10.  To  the  second  count.  That  the  said  part  of  the  said 
river  in  which  &c.,  in  that  count  mentioned,  before  and  at  the 
times  when  Sec.  therein  mentioned,  was  and  is  a  common  navigable 
river  open  to  the  sea,  and  within  the  flux  and  reflux  of  the  tides 
thereof,  and  the  Queen's  ancient  and  common  highway  for  all  the 
liege  subjects  of  her  Majesty,  with  their  ships  and  other  vessels,  to 
navigate,  sail,  pass  and  repass  in,  upon,  through,  over  and  along 
the  same,  at  all  times  and  states  of  the  tide  of  the  said  river,  ai 
their  free  will  and  pleasure ;  and  the  defendant  further  says  that 
the  said  oyster  beds  and  oyster  grounds  and  oysters  in  the  second 
count  mentioned,  before  and  at  the  said  several  times  when  &c.  in 
that  count  mentioned,  were  lying  in  an  unlawful  and  improper 
manner,  and  in  unlawful  and  improper  places  and  situations  in 
the  said  part  of  the  said  river,  and  in  unlawfully  and  unreasonably 
large  masses  and  quantities,  diminishing  the  depth  of  the  waters  of 
the  said  river  in  the  said  places  and  situations,  and  thereby  greatly 
obstructing  the  navigation  of  the  said  part  of  the  *said  river  in 
which  &c.,  in  the  said  second  count  mentioned,  to  the  common 
nuisance  of  all  the  liege  subjects  of  our  lady  the  Queen  navigating, 
sailing,  passing  and  repassing  with  their  ships  and  other  vessels 
in,  upon,  through,  over  and  along  the  said  part  of  the  said  river. 
Verification. 

Beplication.     To  pleas  1,  2,  8,  4,  7  and  8,  gimUiter. 

To  plea  5.  That  the  said  part  of  the  said  river  in  which  &c.,  at 
the  said  several  times  when  &c.,  was  not  open  to  and  had  not  a 
free  passage  into  and  from  the  sea  for  ships  and  other  vessels,  and 
was  not  a  public  or  common  navigable  river  and  the  Queen's  ancient 
and  common  highway  for  all  the  liege  subjects  of  our  lady  the 
Queen  with  their  ships  and  other  vessels  to  navigate,  sail,  pass  and 
repass  in,  upon,  through,  over  and  along  the  same,  and  all  parts 
thereof,  every  year  and  at  all  times  of  the  year,  and  at  all  times 
and  states  of  the  tide  of  the  said  river,  at  their  free  will  and  pleasure, 
in  manner  and  form  &c.     Conclusion  to  the  country. 

New  assignment :  That  plaintiffs  sued  &c.,  not  only  for  the 
grievances  in  the  fifth  plea  attempted  to  be  justified,  but  also  for 
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that  defendant,  on  the  said  several  days  &c.,  upon  other  occasions     Mayor  of 
and  for  other  and  different  purposes  than  those  in  the  said  plea  ^^^^"^"^"^ 
mentioned,  committed  the  grievances  &c.  Brooke. 

To  plea  6.  That  the  said  oysters  and  oyster  brood  in  the  first 
count  mentioned,  at  the  said  several  times  when  &c.  in  that  count 
mentioned,  or  any  of  them,  were  not  lying  in  an  unlawful  or 
improper  manner,  or  in  unlawful  or  improper  places  or  situations 
in  the  said  part  of  the  said  river  in  which  &c.,  or  in  unlawfully  or 
unreasonably  large  masses  or  quantities,  diminishing  the  depth  of 
the  waters  of  the  said  river  in  the  said  places  and  situations,  or  any 
of  them,  or  any  part  thereof,  *or  thereby  obstructing  the  navigation  [  '349  ] 
of  the  said  part  of  lihe  said  river,  to  the  common  nuisance  &c.,  in 
manner  and  form  &c.     Conclusion  to  the  country. 

To  plea  9.  That  the  said  part  of  the  said  river  in  which  &c.,  in 
the  ninth  plea  and  second  count  mentioned,  at  the  times  when  &c., 
was  not  open  to  and  had  not  a  free  passage  for  ships  and  other 
vesfels  into  and  from  the  sea,  and  was  not  a  public  and  common 
navigable  river  and  the  Queen's  ancient  and  common  highway  for 
all  her  Majesty's  liege  subjects  with  their  ships  and  other  vessels 
to  navigate,  sail,  pass  and  repass  in,  upon,  through,  over  and  along 
the  same  and  all  parts  thereof,  every  year  and  at  all  times  of  the 
year,  and  at  all  times  and  states  of  the  tide  there,  at  their  free  will 
and  pleasure,  in  manner  and  form  &c.     Conclusion  to  the  country. 

New  assignment :  That  plaintiffs  sued,  not  only  &c.,  but  also  for 
that  defendant,  on  the  several  days,  &c.,  upon  other  and  different 
occasions,  and  for  other  and  different  purposes  &c.,  committed  &c. 

To  plea  10.  That  the  said  oyster  beds,  oyster  ground  and  oysters, 
or  any  of  them,  or  any  part  thereof,  in  the  said  second  count  men* 
tioned,  at  the  said  several  times  when  &c.,  in  that  count  mentioned, 
were  not  lying  in  an  unlawful  or  improper  manner  or  in  unlawful 
or  improper  places  or  situations  in  the  said  part  of  the  said  river, 
or  in  unlawfully  or  unreasonably  large  masses  or  quantities, 
diminishing  the  depth  of  the  waters  of  the  said  river  in  the  said 
places  and  situations  or  any  of  them,  or  thereby  obstructing  the 
navigation  of  the  said  part  of  the  said  river  in  which  &c.,  in  the 
said  second  count  mentioned,  to  the  common  nuisance  &c.,  in 
manner  and  form  &c.    Conclusion  to  the  country. 

Rejoinder.    To  so  much  of  the  replication  to  pleas  6  and  9  as       [  350  ] 
concluded  to  the  country,  similiter.    To  the  new  assignments,  Not 
guilty.    Issues  thereon. 

To  the  replication  to  pleas  6  and  10,  rimUiter. 

B.E. — VOL,  LXVIII.  80 
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On  the  trial  before  Coltman,  J.,  at  the  Essex  Sammer  Assizes, 
1842,  the  plaintiffs  offered  evidence  of  their  right  to  the  fishery  by 
Boyal  grant,  and  usage.  The  evidence  consisted  of  a  series  of 
charters  of  Bic.  I.,  Hen.  III.,  Edw.  II.,  Edw.  III.,  Bic.  II.,  Edw.  IV. ; 
and  of  acts  of  user  down  to  the  present  time.  The  defendants 
relied,  as  to  a  part  of  their  case,  on  certain  changes  which  had  taken 
place  in  the  corporation.  By  stat.  81  Geo.  11.  c.  71,  ''  for  regulat- 
ing, governing,  preserving,  and  improving,  the  oyster  fishery  in  the 
river  Colne,  and  waters  thereto  belonging,"  it  was  recited  that  the 
corporation  had,  from  time  immemorial,  by  virtue  of  their  prescrip- 
tive rights,  and  of  letters  patents  (which  were  recited),  granted 
licences  to  dredge  and  take  oysters  in  the  fishery,  and  had  held 
Courts  of  Admiralty  and  made  rules  and  orders,  and  appoiuted  a 
water-bailiff,  for  governing  and  preserving  the  fishery ;  and  that, 
by  certain  judgments  on  informations  in  the  nature  of  quo  warranto^ 
several  persons  exercising  corporate  offices  had  been  ousted  (i),  and 
there  now  remained  no  mayor,  aldermen,  or  justices  of  the  pe^e 
to  hold  Courts  or  make  or  enforce  rules,  &c. :  and  powers  were 
granted  to  the  justices  of  Essex,  residing  within  Colchester,  to  hold 
Courts,  appoint  a  water-bailiff,  grant  licences,  summon  juries  to 
make  rules  and  orders,  &c.,  to  be  confirmed  by  the  justices ;  with 
other  details ;  such  powers  to  last  only  until  it  should  please  his 
Majesty  to  reincorporate  the  body.  By  charter  of  8  Geo.  III. 
(1768)  it  was  recited  that  it  had  been  represented  that,  *by  certain 
judgments  of  ouster,  *'  the  said  corporation  is  now  dissolved,  or 
at  least  incapable  of  enjoying  and  exercising  their  said  liberties 
and  franchises."  This  charter  reincorporated  the  borough,  and  by 
it  the  King  did  ''  ratify,  confirm  and  restore,  as  far  as  in  us  lies,  to 
the  aforesaid  mayor  and  commonalty  of  the  borough  aforesaid" 
(the  new  name  of  incorporation,  which  appeared  also  to  be  the  old 
one  (2) ), ''  and  their  successors,  all  and  singular  so  many  such  like 
and  the  same  hamlets,"  &c.,  ''  fisheries,  fishings,  waters,  conser- 
vancy of  waters,  rivers,  creeks  and  banks,"  &c.,  "authorities, 
liberties,  privileges,  rights,  jurisdictions,"  &c.,  **  which  the  men, 
free  burgesses  of  the  said  borough,  now  or  heretofore  had  used  and 
enjoyed,  or  as  they  or  any  of  them,  or  their  predecessors,  burgesses 
of  the  said  borough,  by  whatsoever  name  or  names,  or  by  whatsoever 
title  of  incorporation,  they  were  known,  or  incorporated,  to  them  or 


(1)  This  appeared   to   have   taken 
place  about  1740. 

(2)  By  charter  of  Id  Car.  II.     See 


Mayor,  <fcc.  of  Colchester  v.  Staher,  3 
Burr.  1866,  1867,  1870. 
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their  saccessors,  by  reason  or  virtae  of  any  charters  or  letters  patent,     Mayor  of 
by  any  of  our  progenitors  or  ancestors,  late  Kings  or  Queens  of  ^^^"^'^^^ 
England,  heretofore  made,  granted  or  confirmed,  or  by  whatsoever     b^ookb. 
other  lawful  manner,  right,  title,  custom,  prescription,  or  use,  here- 
tofore lawfully  used,  had  or  accustomed."     ''  To  have,  hold,  and 
enjoy,"  &c.,  ''  under  the  ancient  fee  farm  therefore  accustomed  to 
be  rendered  to  us  for  the  same."    By  charter  of  58  Geo.  III.  (1818) 
it  was  recited  that  it  was  represented  that,  since  the  last  charter, 
by  judgments  on  informations  &c.,  *'  the  said  corporation  is  now 
incapable  of  enjoying   and   exercising  their    said    liberties   and 
franchises :  *'  and  a  grant  of  the  former  rights  was  made. 

Among  other  acts  of  user,  it  appeared  that  the  corporation  "^had       [  *352  ] 
from  time  to  time  granted  licences  to  dredgermen ;  and  the  fishery 
was  now  carried  on  under  such  licences.     The  following  was  the 

form  now  used.     **  No.  .  Colne  fishery,  within  the  jurisdiction 

of  the  borough  of  Colchester,  in  the  county  of  Essex.  At  a 
customary  court  and  court  of  conservancy  for  the  said  fishery, 
which  has  been  commonly  called  an  Admiralty  Court,  held  at  the 

Moot  Hall,  in  the  borough  of  Colchester,  on  the day  of  , 

by  virtue  of  an  Act  of  Parliament  made  "  &c.  (81  Geo.  II.  c.  71), 
''  and  also  of  a  certain  other  Act  of  Parliament  made  "  &c.  (5  &  6 
Will.  IV.  c.  76,  the  Municipal  Corporation  Act),  ''  license  is  hereby 
granted  to  "  (be.  (name  of  party),  *'  to  dredge  and  take  oysters  within 
the  said  river  and  waters,  and  in  all  the  places  called  creeks  there- 
unto appertaining,  for  and  during  the  present  oyster  season  (and  as 
long  as  there  shall  be  a  London,  Dutch,  or  other  foreign  market), 
for  sizeable  oysters,  unless  the  fishery  shall  be  sooner  shut  up  by 
order  of  the  jury  with  the  consent  of  the  mayor  and  council  of  the 
said  borough :  and,  when  the  same  shall  be  opened  for  the  next 
season,  then  to  dredge  and  take  oysters  in  like  manner  from  thence- 
forth until  the  last  Monday  in  February  next:  provided  he  shall 
and  do  in  all  things  conform  to,  observe,  fulfil,  perform,  and  keep 
all  and  every  the  rules  and  regulations  made  and  allowed  at  the 
different  customary  courts  or  courts  of  conservancy,  called  Admiralty 
Courts^  held  lor  the  said  fishery,  and  now  in  force :  and  provided 
he  doth,  to  the  utmost  of  his  power,  use  his  best  endeavours  for 
preserving  the  said  oyster  fishery  and  for  carrying  into  full  effect  the 
said  rules  and  regulations.  Dated  "  &c. ''  By  order  of  the  Mayor  and 
Council.*'     Signed  by  the  town  clerk. 

On  these  documents  the  defendant's  counsel  contended  that,  the       |-  353  j 
corporation  having  been  extinct,  or  at  least  having  lost  the  ancient 
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right  (assaming  it  to  have  existed  as  late  as  1768),  the  Crown  had 
not  power  to  create  anew  the  exclusive  franchise ;  and,  farther,  that 
the  corporation  were  at  any  rate  out  of  possession  by  virtue  of  the 
licences,  which  amounted  to  a  demise  of  the  fishery. 

It  further  appeared  on  the  trial  that,  on  December  81st,  1889, 
the  defendant's  vessel,  passing  up  the  Colne,  a  navigable  tide  river, 
on  which  Colchester  is  situate,  grounded  at  a  point  called  The 
Hound.  The  vessel  drew  twelve  feet  of  water :  and  evidence  was 
given  by  persons  acquainted  with  the  navigation  that  the  tides,  at 
that  season,  were  in  a  state,  called  ''the  dead  of  the  neaps,"  which 
made  it  impossible  that,  for  a  day  or  two,  a  vessel  of  such  draught 
should  pass  The  Hound.  The  defendant's  case  was,  that  the  point 
was  not  always  impassable  at  this  period,  and  that  it  might  reason- 
ably have  been  expected,  from  particular  circumstances,  that  the 
vessel  would  pass  at  the  time  in  question.  It  appeared  in  evidence 
that  vessels  navigating  the  Colne  were  frequently  detained  for 
several  days  by  want  of  sufficient  tide.  The  defendant's  ship 
grounded  on  an  oyster  bed  claimed  by  the  plaintiffs  as  their 
property,  and  there  did  considerable  damage:  the  crew  left  her, 
and,  for  want  of  being  properly  anchored,  she  shifted  her  position 
when  the  tide  rose,  grounded  in  another  place,  and  did  new 
damage,  as  described  in  the  second  count  of  the  declaration. 
It  appeared  in  evidence  that  the  corporation  had  on  former 
occasions  inflicted  fines  for  grounding  vessels  on  the  oyster  beds. 
The  defendant  gave  evidence  to  show,  in  support  of  the  issues 
on  the  *6th  and  10th  pleas,  that  the  oyster  beds  and  oysters 
lessened  the  depth  of  the  river  and  so  were  an  impediment  to 
the  navigation  (i). 

The  learned  Judge,  in  summing  up,  left  to  the  jury  the  questions 
raised  by  the  several  issues ;  and,  with  respect  to  those  on  the 
replication  to  the  6th  and  9th  pleas,  he  expressed  himself  as 
follows  (2). 

''The  next  issue  is  very  important:  it  is  on  the  allegation  of 
the  defendant  that  the  river  Colne  is  a  navigable  river  for  all 
vessels  at  all  times  of  the  tide  and  in  all  places,  and  where  this 
occurred,  namely,  on  The  Hound.  On  that  it  appeared  that  vessels 
amounting  to  a  large  number  belong  to  this  port ;  I  think  nearly 

(1)  A  few  other  details  of  the  case,  taken  (with  two  or  three  slight  verbal 
which  it  is  not  thought  necessary  to  corrections]  from  a  shorthand- writer's 
add  here,  are  noticed  in  the  arguments  note,  used  by  the  plaintiff's  counsel  on 
and  judgment.  the  argument  in  banc.  * 

(2)  The  following   paragraphs  are 
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three  hundred  of  different  sizes.     There  are  also  other  vesBels     hatorof 
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resorting  there,  and  foreign  vessels,  for  the  purposes  of  navigation.  ^^ 

When  you  say  a  river  is  navigable,  yon  mean  for  such  vessels  as  can  ^^oo^f «• 
go  up  it ;  and  in  one  sense  that  is  perfectly  true :  but  the  argument  is 
pushed  to  the  extreme  if  it  goes  to  the  length  of  saying  that  this 
river  ceases  to  be  navigable  when  the  tide  is  out.  If  a  river  is 
navigable,  it  is  so  whether  the  tide  is  in  or  out,  though  it  is  true 
that  vessels  cannot  sail  over  dry  ground." 

In  directing  the  jury  on  the  issue  of  Not  guilty,  his  Lordship 
said :  '*  The  judgment  you  ought  to  form  on  that  plea,  of  Not 
guilty,  will  be  materially  affected  by  the  judgment  you  form  on  the 
subject  of  the  5th  plea,  as  to  whether  this  is  or  is  not  a  navigable 
river."  "  On  the  best  consideration  I  can  give,  it  appears  to  me 
*that,  if  this  is  a  navigable  river,  the  parties  who  wish  to  go  up  it  [  •sss  i 
are  not  obliged  to  wait  for  a  particular  time  of  the  tide,  but  may, 
whenever  the  tide  enables  them  to  make  their  way,  at  once  go  up. 
It  may  be  law,  according  to  the  ancient  custom  of  the  place,  that  a 
party  may  be  liable,  if  he  takes  the  ground,  to  make  a  reasonable 
payment  to  the  owner  of  the  soil.  If  the  ground  belongs  to  these 
parties,  they  very  properly  enforced  payment  if  a  vessel  took  ground, 
such  payment  appearing  to  be  sanctioned  by  ancient  custom  ;  but 
the  mere  circumstance  of  going  up  when  the  tide  did  not  sei've 
would  not  of  itself  be  any  ground  for  an  action  provided  there  was 
no  other  misconduct  to  be  imputed  but  the  taking  ground.  How- 
ever, in  going  up  and  exercising  his  own  rights,  the  party  must  do 
so  with  a  due  regard  to  the  rights  of  his  neighbours,  and  exercise 
them  in  a  reasonable  manner  and  in  such  a  way  that  he  does  not 
do  any  damage  which  by  a  reasonable  care  might  be  avoided. 
Therefore  the  question  is,  whether,  in  your  judgment,  the  ship- 
owner, by  his  servant,  conducted  himself  in  a  way  to  lay  him  open 
to  the  imputation  that  by  his  carelessness  he  has  done  damage  that 
might  have  been  avoided  by  reasonable  care." 

The  jury  stated  their  opinion  to  be:  1.  That  the  corporation 
was  entitled  to  the  fishery ;  2.  That  the  corporation  was  entitled  to 
the  oyster  fishery  and  oyster  brood ;  8.  That  the  river  Colne  was  at 
all  times  and  in  all  states  of  the  tide  a  public  river,  navigable  for 
all  vessels;  4.  That  oysters  thrown  into  the  mid-channel  of  the 
river  were  a  nuisance,  and  tended  to  impede  the  navigation,  and 
that  the  defendant's  vessel  grounded  where  the  oysters  were  so 
thrown ;  6.  That  in  conducting  the  vessel  there  was  no  neglect  as 
far  as  the  *first  grounding,  but  that  there  was  great  neglect  in      [  *356  ] 
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leaving  the  vessel  anmoored  after  she  first  grounded.  The  verdict 
was  therefore  taken  as  follows. 

For  the  defendant  on  the  issue  upon  Not  guilty  as  to  the  Ist 
count  and  as  to  the  first  breach  alleged  in  the  2nd  count ;  also  on 
the  several  issues  arising  upon  the  6th,  6th,  9th  and  10th  pleas, 
and  upon  the  new  assignments. 

For  the  plaintiffs  upon  the  issue  on  Not  guilty  as  to  the  residue 
of  the  2nd  count  (i),  with  6Z.  damages ;  and  on  the  several  issues 
arising  upon  the  2nd,  8rd,  4th,  7th,  and  8th  pleas. 

Theriger,  for  the  plaintiffs,  in  Michaelmas  Term,  1842,  moved 
for  a  new  trial,  on  the  ground  that  the  learned  Judge  had  mis- 
directed the  jury  as  to  the  right  of  the  public  to  use  a  navigable 
river  at  all  times  of  the  tide.  He  also  alleged  other  misdirections, 
which  are  noticed  in  the  judgment  afterwards  pronounced  by  the 
Court,  and  need  not  be  further  mentioned.  And  he  moved  for 
judgment,  non  obstante  veredicto,  on  the  6th,  6th,  9th  and  10th 
pleas,  on  the  ground  that  those  pleas  were  no  answer  to  the  action ; 
the  6th  and  9th  resting  upon  the  assumption  that,  although  the 
parties  navigating  knew  the  river  to  be  impassable  where  the  ship 
grounded,  and  negligently  ran  her  upon  the  oyster  beds,  no  action 
lay ;  and  the  6th  and  10th  alleged,  as  a  defence,  that  the  oysters 
and  oyster  beds  were  a  nuisance,  which  was  no  excuse  if  the  defen- 
dant's servants  had  not  used  ordinary  caution:  and  the  pleas 
admitted  that  they  had  not.  He  cited  Butterjield  v.  Forrester  (2), 
Bridge  v.  *The  Orand  Junction  Railway  Company  (3),  and  Lynch  v. 
Nurdin  (4).     A  rule  nisi  was  granted. 

In  the  same  Term  a  cross  rule  was  obtained  by  Lush,  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  defendant  on  the 
2nd,  8rd  and  7th  issues. 

In  Michaelmas  Term  and  vacation,  1848  (6), 


Chambers,  Petersdorff  and  Lushr  showed  cause   against  the 
plaintiffs'  rule: 

The  learned  Judge's  direction  was  right,  except  that  it  was  too 
favourable  to  the  plaintiffs  in  suggesting  that  a  party  who  used  a 
navigable  river  was  responsible  for  not  taking  care  to  avoid  things 


(1)  The  verdict  was  at  first  entered 
for  the  plaintiff  generaUy  on  the  2nd 
count ;  but  the  jmstea  was  amended  on 
summons. 

(2)  10  B.  B.  433  (11  East,  60). 

(3)  49  B.  B.  590  (3  M.  &  W.  244). 


(4)  66  B.  B.  191  (1  a  B.  29). 

(6)  November  28th,  before  Lord 
Denman,  Ch.  J.,  Patteson  and  Cole- 
ridge, JJ. ;  and  December  4th,  before 
the  same  Judges  and  Williams,  J. 
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improperly  placed  there.     It  is  implied  in  the  description  of  a 

public  navigable  river  that  it  is  to  be  used  at  all  times  of  the  tide, 

though  with  proper  caution  according  to  the  ship's  burden.     If  the      Bbookb. 

liberty  be  not  so  general,  it  is  hard  to  say  where  the  limitation 

must  begin.     The  Court  cannot  qualify  the  right  to  use  a  navigable 

river  according  to  the  burden  of  the  ship.     Such  a  river  is  open 

for  the  purposes  of  traffic  and  of  access  to  the  sea  ports,  of  which 

Colchester  is  one ;  and  it  cannot  be  made  a  condition  of  access  that 

the  port  shall  be  reached  without  stopping.     It  may  require  three 

or  four  tides  to  arrive.     The  averment,  in  pleas  6  and  10,  that  the 

river  was  a  highway,  and  navigable  at  all  times  and  states  of  the 

tide,  applies  to  the  right ;  the  construction  on  the  other  side  would 

make  it  apply  to  the  capacity  of  the  stream.     And,  if  the  plaintiffs 

meant  to  dispute  the  right  of  navigation  in  places  where  the  water 

was  not  always  of  sufficient  depth,  they  ought  to  have  shown  by 

*their  replication  that  they  so  contested  the  right,  as  was  done  in       [  *368  ] 

Williams  v.  Wilcox  (i) ;  but  the  same  case  proves  that,  if  the  river 

was,  in  its  whole  breadth,  a  public  highway,  they  could  not  have 

set  up  a  right  derived  from  the  Crown  to  control  the  right  of  the 

public  as  to  a  part.     It  was  not  attempted  here  to  show  that  the 

vessel,  by  reason  of  its  burden,  was  unfit  to  navigate  the  river 

Colne ;  and  there  was  evidence  that  vessels  using  the  river  had 

sometimes  to  wait  a  fortnight  or  more  for  a  spring  tide  to  float 

them  up.     But,  if  the  public  may  navigate,  they  may  moor.     A 

highway  is  not  the  less  a  highway  because  out  of  repair ;  and  a 

river  continues  navigable  though  the  water,  for  a  time,  may  be 

insufficient  for  passage. 

Assuming  the  5th,  6th,  9th  and  10th  pleas  to  be  bad,  judgment 
non  obstante  veredicto  cannot  be  given  here,  because  the  issue  on 
the  plea  of  Not  guilty  to  the  first  count  and  part  of  the  second  is 
found  for  the  defendant,  and  it  is  now  established  that  judgment 
non  obstante  veredicto  cannot  be  given  unless  the  party  against 
whom  it  is  claimed  appears,  on  the  whole  record,  to  have  no 
case:  Goodbume  v.  Bowman (2),  Otvynne  v.  Bumell (8).  *  *  And,  [  369  ] 
further,  the  declaration  here  is  bad ;  and  the  party  who  has  made 
the  first  fault  in  pleading  cannot  ask  for  a  repleader :  1  Chitt.  PI. 
687  (4),  or  judgment  non  obstante  veredicto.  Neither  the  first  nor 
the  second  count  contains  any  specific  averment  that  the  defendant 

(1)  47  R.  R.  595  (8  Ad.  &  El.  314).  Qwynne,  in  0.  P.),  9  Bing.  544, (6^nn« 

(2)  36  R.  R.  604  (9  Bing.  532).  v.  Burndl,  in  Ex.  Ch.).  2  Bing.  N.  C.  7. 

(3)  51  R.  R.  43  (6  Bing.  N.  C.  453  (4)  7th  ed. 
(in  Dom.  Proo.));   8.   C.   {Collins  v. 
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or  his  servants  knew  of  the  oysters  or  oyster  beds  being  under  the 
water  where  the  vessel  strack :  there  is  only  a  general  allegation 
of  knowledge,  not  pointed  directly  to  this  fact.  ''  Praemissorum 
non  ignarvs  "  is  not  sufficient  where  notice  is  material ;  last 
resolution  in  Semayne*8  case(i);  and  here  ^  it  was  material,  as 
appears  by  the  instances  in  Com.  Dig.  Action  on  the  Case  for 
Negligence  (A  6). 

(LoBD  Dbnhan,  Ch.  J. :  Suppose  the  parties  did  not  know  that 
the  oysters  were  there,  but  managed  their  vessel  negligently.  If 
a  man  drove  furiously  round  a  comer  and  injured  a  person  on  the 
farther  side,  would  it  be  necessary  for  that  party  in  a  declaration 
to  allege  that  the  defendant  knew  of  his  being  there?  Would  not 
an  averment  of  negligence  include  all  that  was  necessary  to  maintain 
the  action  ?) 

A  person  driving  on  a  highway  is  bound  to  presume  that  others 
may  be  upon  it:  but  persons  using  a  navigable  river  are  not  obliged 
at  their  peril  to  ascertain  whether  or  not  there  are  oyster  beds  in 
a  particular  part.  The  right  of  having  oyster  beds  in  a  navigable 
river  is  an  exception  out  of  the  public  rights  ;  and  it  lies  upon  the 
party  claiming  it  to  give  notice.  If  a  man  pulls  down  his  wall,  and 
the  walls  of  his  neighbour  *are  in  such  a  state  that  peculiar  care  is 
required  in  the  operation,  he  is  not  liable  for  an  injury  caused  by 
want  of  such  care,  if  he  did  not  know  the  state  of  the  adjoining 
walls ;  and  the  neighbour  cannot  recover  for  such  injury  without 
expressly  alleging  notice  :  Chadwick  v.  Trower  (2).  The  fact  that 
parties  were  possessed  of  oysters  which,  in  the  supposed  exercise 
of  a  right  of  fishery,  they  have  placed  in  the  bed  of  a  navigable 
river,  does  not  of  itself  impose  the  necessity  of  extraordinary  care 
on  those  using  the  river.  If  a  man  places  eggs  on  a  highway,  he 
cannot,  for  that  reason  merely,  require  unusual  caution  in  those 
who  travel  upon  it. 

(Pattbson,  J. :  The  second  count  alleges  that  the  plaintiffs  were 
possessed  of  oyster  beds  in  a  certain  part  of  the  river,  which  were 
covered  with  the  waters  of  the  said  part  of  the  said  river ;  that  the 
tide  ebbed  and  flowed  in  the  said  part  of  the  said  river,  and  that, 
at  certain  periods  and  states  of  the  tide  of  the  said  river  there,  the 


(1)  6  Co.  Bep.  91  a,  93  a. 

(2)  43  B.  E.  676  (6  Bing.  N.  C.  1  (in 
Ex.  Ch.));  ,8f.  C.  in  C.  P.,  Trower  y. 


Chadwick,  43  B.  B.  659  (3  Bin^.  N.  C, 
334). 
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depth  of  water  so  covering  the  said  oyster  beds  was  insufficient  to    hatob  of 
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float  defendant's  ship,  as  defendant  and  his  servants,  before  and  at 
the  time  &c.,  well  knew.  Does  not  this  amount  to  an  averment  of 
knowledge  that  the  beds  were  there  ?) 


Bbooke. 


It  is  no  more  in  eflfect  than  *^ pramissorum  non  ignarus.*'  To  raise 
a  dnty  in  the  defendant,  the  count  should  have  alleged  notice  of  the 
particular  fact  that  there  was  under  the  water  property  which  would 
be  injured  by  his  grounding.  But  for  that  fact,  the  grounding  was 
lawful.  And  the  omission  to  aver  such  notice  would  have  been  a 
good  objection  on  general  demurrer.  This  may  be  inferred  from 
Bach  V.  Owen  (i).  The  second  count  adds  to  the  complaint  *in  the  [  *36l  ] 
first  that  the  defendant's  servants  neglected  to  remove  the  vessel 
from  the  part  of  the  river  where  she  grounded ;  but  it  shows  no 
facts  imposing  on  them  the  obligation  of  removing  her.  The 
allegation  of  injury,  as  there  stated,  is  met  by  the  observation  of 
Wood,  B.  in  the  Anonynunu  case  in  1  Campbell  (2).  "  A  navigable 
river  is  a  public  highway ;  and  all  persons  have  a  right  to  come 
there  in  ships,  and  to  unload,  moor,  and  stay  there  as  long  as  they 
please.  Nevertheless,  if  they  abuse  that  right  so  as  work  a  private 
injury,  they  are  liable  to  an  action.  The  question  will  therefore 
be,  whether  the  defendant  has  abused  his  right  ?  The  privilege  of 
the  plaintiff  must  be  subservient  to  the  right  of  the  public.  It 
would  be  of  very  mischievous  consequences  if  the  owner  of  a  fishery 
could  prescribe  to  the  public  how  and  where  they  are  to  moor  in 
a  navigable  river."  **  The  defendant  had  a  right  to  moor  and 
remain  where  his  ship  lay,  as  long  as  convenience  required.  Tet 
if  he  acted  wantonly  and  maliciously  for  the  purpose  of  injuring 
the  fishery,  the  plaintiff  is  entitled  to  a  verdict,  but  not  otherwise." 
If  the  injury  here  had  been  of  that  nature,  an  action  would  doubt- 
less have  lain,  though  not  in  the  present  form,  because  in  the  case 
of  a  wilful  and  malicious  injury  the  defendant  must  be  charged  as 
doing  the  wrong  himself,  and  not  through  agents.  But  it  has  never 
been  held  that  the  grantee  of  a  fishery,  in  a  navigable  river  which 
is  an  arm  of  the  sea,  can,  as  such  grantee,  bring  an  action  for 
negligently  navigating.  The  plaintiff,  in  an  action  like  the  present, 
must  show  a  right  co-extensive  with  the  duty  which  he  would 
enforce.  The  *declaration  here  does  not  assert  any  duty  resulting,  [  •862  ] 
as  a  direct  consequence,  from  any  right  in  the  plaintiffs.  The 
whole  is  left  to  inference.  But,  if  this  were  not  so,  a  grant  from 
(I)  6  T,  E.  409,  (2)  1  Camp.  517,  n. 
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the  Grown  cannot  limit  the  public  ase  of  a  tide  river.  A  navigable 
river  belongs  to  the  King,  by  his  prerogative,  for  the  same  public 
purposes  as  the  sea  itself :  case  of  The  Bann  Fishery  (i) :  and  the 
supreme  dominion  over  the  sea  belongs  to  him,  as  the  head  and 
representative  of  his  people,  subject  to  the  right  of  navigation 
exerciseable  upon  it  by  them  under  his  jurisdiction  and  protec- 
tion :  Schultes  on  Aquatic  Bights,  5.  The  plaintiffs  here  claim  a 
''  fishery :  '*  but  the  grant  of  a  fishery  conveys  ^*  not  a  territorial, 
but  an  incorporeal  franchise :  "  The  Duke  of  Somerset  v.  Fogtcell  (2) ; 
and  ''  the  holder  of  an  exclusive  prescriptive  right  of  fishery  in 
public  waters  enjoys  it,  subservient  to  the  superior  and  sacred  right 
of  the  public  to  use  the  arm  of  the  sea  or  river  for  the  purposes  of 
navigation:'*  Chitty  on  the  Prerogatives  of  the  Crown,  148,  c.  8, 
s.  7.  The  Grown  itself,  therefore  could  not  say,  in  a  case  like  the 
present,  that  its  subjects  should  use  the  river  only  in  particular 
states  of  the  tide. 

Then  as  to  the  pleas.  The  5th  is  pleaded  with  an  inducement 
excluding  the  charge  of  negligence ;  and  it  answers  whatever  else 
is  material  in  the  first  count,  to  which  it  is  pleaded.  That  count 
alleges  that  the  defendant  and  his  servants  placed  the  ship  on  the 
said  part  of  the  river  Golne  at  ''unseasonable  and  improper*' 
times  and  states  of  the  tide.  *  *  The  objection  to  this  plea  is, 
at  most,  only  that  it  traverses  the  allegation  of  ''  unseasonable 
and  improper  times  "  inartificially.  The  9th  plea,  for  the  reasons 
which  have  been  stated,  is  a  sufficient  answer  to  the  first  complaint 
in  the  second  count :  and  the  verdict  of  Not  guilty  includes  that 
part  of  the  count.  As  to  the  additional  complaint  that,  after  the 
vessel  first  grounded,  the  defendant  and  his  servants  negligently 
omitted  to  remove  her,  and  suffered  her  to  be  moved  to  other 
parts  of  the  oyster  beds :  it  may  be  assumed  that,  if  she  at  first 
grounded  by  unavoidable  mischance,  as  a  wreck,  no  indictment 
could  have  been  preferred  against  the  defendant :  Rex  v.  WcOts  (3) 
decides  this.  Nor  would  an  action  lie.  It  does  not  appear 
by  any  thing  stated  on  the  present  record  that  the  defendant 
and  his  servants  were  bound  to  remove  the  vessel  after  she 
grounded.  In  Pamaby  v.  The  Lancaster  Canal  Company  (4)  the 
liability  to  remove  accidental  obstructions  was  held  to  rest  with 
the  Gompany,  the  owners  of  the  canal :  and  it  was  not  suggested 
that  the  owners  of  the  sunken  vessel  were  responsible,  if  they 


(1)  Davys,  55  a,  56  a,  b. 

(2)  29  B.  B.  440  (5  B.  &  0. 875,  884). 


(3)  5  B.  B.  766  (2  Esp.  N.  P.  C.  675). 

(4)  52  B.  B.  329  (11  Ad.  ft  El.  223). 
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had  not  ^caused  the  obBtruction  wilfully.     Here,  too,  it  is  alleged     Mayor  of 

*  OOI^GH  ESTER 

that  the   ship,  after  the  first  accident,  "  was  utinecessarily  and  r. 

improperly  moved  and  allowed  to  be  moved ; "  but  it  is  not  said      b»ookb. 
by  whom :  the  moving  may  have  been  by  persons  unconnected 
with  the  defendant,  or  by  the  wind. 

The  6th  plea  is  pleaded  to  the  matters  contained  in  the  first 
count,  80  far  as  they  relate  to  the  oysters  and  oyster  brood 
therein  mentioned;  the  10th  plea,  to  the  second  count,  raises 
the  same  defence.  It  is,  in  substance,  that  the  vessel  was 
brought  into  contact  with  something  which  was  a  public  nuisance, 
and  that,  if  this  was  negligently  done,  no  action  lies  for  the  result; 
for  none  would  have  lain,  even  if  it  had  been  done  wilfully.  [They 
cited  5  Bac.  Abr.  797  (7th  ed.),  tit.  Nuisances  (C)  ;  Lodie  v. 
Arnold  (i) ;  James  v.  Hayxvard  (2) ;  Hale  de  Jure  Maris,  p.  9,  part  I. 
c.  8  (3) ;  pp.  20,  21,  86,  part  I.  chaps.  5,  6 ;  the  Anonymous  (4)  case 
in  1  Campbell;  and  Keble  v.  HickringiU  (6).]  The  plain tiflfs  would  [  ^^^  ] 
not  have  suffered  if  they  had  not  been  wrongfully  obstructing  the 
navigation  ;  and  a  party  cannot  make  his  own  wrongful  proceeding 
the  ground  of  an  action  :  Pitcher  v.  Bailey  (6),  Shackell  v.  Rosier  (7), 
♦and  authorities  there  collected.  Butterfield  v.  Forrester  (8)  and  [  '^cc  ] 
Bridge  v.  The  Grand  Junction  Railtvay  Company  (9)  cannot  decide 
this  case.  They  only  show  that,  if  the  now  defendant  had  sued 
the  plaintiffs,  want  of  ordinary  care  in  his  servants  might  have 
been  a  defence.  Davies  v.  Mann  (lo),  which  may  ateo  be  cited  in 
support  of  the  rule,  leads  only  to  the  same  conclusion :  and,  in 
that  case,  the  ass,  which  the  defendant  had  negligently  left  in  the 
highway,  was  admitted  by  the  pleadings  to  have  been  lawfully 
there ;  a  fact  denied  here  as  to  the  oysters  and  oyster  beds. 

Piatt  and  Peacock,  contra  : 

First,  as  to  the  summing  up.  The  learned  Judge  did  not 
sufficiently  distinguish  between  right  of  passage  and  a  right  to 
be  exercised  on  the  soil.  '*  It  is  clear  that  the  channels  of  public 
navigable  rivers  were  always  highways :  up  to  the  point  reached 
by  the  flow  of  the  tide  the  soil  was  presumably  in  the  Crown : " 
Williams  v.  Wilcox  (ii),  judgment  of  the  Court.     The  Crown  then, 

(1)  2  Salk.  458.  (7)  42  E.  E.  666  (2  Bing.  N.  C.  634). 

(2)  Cro.  Car.  184.  (8)  10  E.  E.  433  (11  East,  60). 

(3)  Harg.  Law  Tr.  (9)  49  E.  E.  590  (3  M.  &  W.  244). 

(4)  1  Camp.  517,  n.  (10)  62  E.  E.  698  (10  M.  &  W.  546). 

(5)  11  Mod.  73.  130.  (11)  47  E.  E.  609  (8  Ad.  &  El.  333). 

(6)  8  East,  171. 
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mayob  of    here,  might  grant  the  soil :  the  plaintiffs  in  fact  were  poesessed  of 
r.  it,  and  occapying  it  by  their  oyster  beds :  and  an  individual  had 

BooKB.  ^^  right,  because  the  river  was  navigable,  to  go  up  it  when  he 
knew  that  his  vessel  must  ground,  and,  in  so  doing,  to  injnre 
the  plaintiff's  property.  It  is  as  if,  in  WiUiams  v.  Wilcox  (i), 
the  weir  had  at  times  been  covered  with  water,  and  the  defen- 
dants had  claimed  the  right  to  anchor  a  vessel  over  it,  and  leave 
her  there  till,  by  the  sinking  of  the  water,  she  settled  upon  the 
weir  and  broke  it. 
[  367  ]  As  to  the  pleas.    It  must  be  admitted  that  on  pleas  5  and  6  the 

plaintiffs  cannot  have  judgment  non  obstante  veredicto ;  for,  as  those 
pleas  are  pleaded  to  the  first  count,  on  which  the  defendant  has  a 
verdict  of  Not  guilty,  the  plaintiffs  can  recover  nothing  although 
the  pleas  should  be  bad.      Goodbume  v.  Boicman(2)  may  be  an 
authority  for  the  defendant  to  this  extent,  but  no  farther.     There 
the  plaintiff  had  a  verdict  on  Not  guilty,  and  on  one  plea  of  justifi- 
cation, and  the  verdict  was  for  the  defendant  on  five  other  pleas  of 
justification ;  and,  as  these  last  confessed,  and  did  not  sufficiently 
avoid,  the  matters  charged  in  the  declaration,  judgment  was  given 
for  the  plaintiff,  non  obstante  veredicto.    The  present  case,  on  the 
pleadings  to  the  second  count,  is  like  that.     The  9th  and  10th 
pleas  confess  the  matters  charged  in  that  count,  and  give  no 
sufficient  answer.    The  count  charges  that,  at  the  time  of  the 
negligent  acts  complained    of,   the    plaintiffs  were  possessed  of 
oyster  beds,  and  that  in  a  certain  state  of  the  tide  there  was 
not  water  enough  over  them  to  float  the  defendant's  vessel,  as 
the  defendant  and  his  servants,  before  and  at  the  time  of  the 
committing  of  the  grievances,  well  knew.    This  is  the  usual  mode 
of  averment  in   declarations  for  running  down,   and  is  precise 
enough,  at  least  after  verdict.    It  does  not  appear,  in  Semayne^s 
case  (8),  that  a  verdict  had  passed  (4).      In  Lane  v.  Crockett  (5), 
where  the    action  was  against  the  sheriff  for  removing  goods 
[  *3B8  ]      taken  under  a  Ji.  fa.  without  paying  plaintiffs,  the  ^landlords, 
a  year's  rent,  it  was  objected  that  the  declaration  did  not  show 
any  notice  received  by  the  sheriff,  till  after  the  removal,  that 
such  rent  was  due;  but  it  was  held,  on  writ  of  error,   that  the 
words  "  well  knowing  the  premises  "  were  sufficient  after  verdict. 


(1)  47  R.  R.  595  (8  Ad.  &  El.  314). 

(2)  35  B.  R.  604  (9  Bing.  532). 

(3)  5  Co.  Rep.  91  a. 

(4)  Seinayne  v.  Greaham,  Moore,  668, 
8,  C.  Cro.  £liz.  908,  was  argued  on 


demurrer,  Mioh.  44  &  45  Eliz.,  and 
re-argued,  Mich.  2  Jac.  I.,  when  the 
decision  took  place  which  is  reported 
by  Lord  Coke. 
(6)  7  Price,  666. 
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Chadwick  v.  Trower  (l)  is  not  applicable.     [They  also  referred  to     Mayor  of 
Bach  V.  Owen  (3),  Lodie  v.  Arnold  (8),  and  Davies  v.  Mann  (4).]  ^^ 

Ab  to  the  argument  that  the  defendant  and  his  servants  are  ^^^k"* 
charged  only  with  the  omission  of  a  duty  not  shown  to  be  incumbent 
upon  them :  the  second  count  charges  not  mere  omissions,  but  acts 
committed  ;  negligently  conducting  the  vessel  to  an  improper  part 
of  the  river ;  detaining  her  there ;  and  so  carelessly  managing  her 
that,  by  reason  of  such  carelessness,  she  was  moved  to  a  place  where 
she  did  damage  a  second  time. 

Cur,  adv.  vtdt. 

Lord  Dbnman,  Gh.  J.,  in  this  vacation  (May  15th),  delivered  the 
judgment  of  the  Court  : 

In  this  case,  the  first  count  stated  the  plaintiffs'  possession  of  a 
fishery  in  a  part  of  the  river  Colne,  and  of  large  quantities  of  oysters 
and  oyster  brood  lying  in  the  bed  of  the  river  there.  It  then 
charged  that  the  defendant,  by  the  negligent  and  unskilful  naviga- 
tion of  a  ship  under  his  care,  at  times  and  states  of  the  tide 
unseasonable  as  he  well  knew,  placed  her  in  the  said  part  of  the 
river  so  that  she  struck  against  and  settled  on  the  bed  there,  made 
holes  in  it,  and  damaged  the  fishery  and  destroyed  large  quantities 
of  the  oysters  and  the  oyster  brood.  The  second  count  stated  the 
plaintiffs  to  be  possessed  of  certain  oyster  beds  and  oyster  grounds 
in  a  certain  specified  part  of  the  said  river,  and  of  certain  oysters 
then  being  therein,  the  oyster  beds  and  grounds  being  covered  with 
the  waters  of  the  river ;  that  the  defendant  was  possessed  of  a  vessel 
in  the  said  river,  under  the  direction  of  his  servants;  that  at 
certain  states  of  the  tide  the  water  covering  the  oyster  beds  was 
insufficient  to  float  the  vessel,  as  the  defendant  and  his  servants 
well  knew ;  and  then  it  charged  that,  by  unskilful  and  negligent 
conduct,  the  vessel  "^was  conducted  over  the  said  part  of  the  river,  [  *37i  ] 
and  was  wrongfully  kept  and  detained  there  until  the  tide  was  in 
that  state,  and  the  depth  of  the  water  insufficient,  so  that  she 
grounded  on  the  oyster  beds,  and  then,  for  divers  days  next 
following,  the  defendant  not  only  negligently  and  carelessly  neglected 
and  refused  to  remove  her,  as  with  reasonable  care  and  skill  he 
might,  but  also  so  negligently  managed  her  that  she  was  moved 
from  one  part  to  another  part  of  the  oyster  beds,  and  so  these  wg^e 
much  injured  and  many  oysters  destroyed. 

(1)  43  B.  R.  676  (6  Bing.  N.  C.  1).  (3)  2  Salk.  458. 

(2)  5  T.  E.  409.  (4)  62  E.  E.  698  (10  M.  &  W.  646). 
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Hatob  of  To  these  the  defendant  has  first  pleaded  "  Not  guilty ; "  and, 
P.  besides  some  pleas  found  for  the  plaintiff,  the  four  following; 

Beookb.  namely,  the  5th  and  6th,  and  9th  and  10th  on  the  record.  This 
5th  plea  is  pleaded  to  the  first  count,  as  to  the  conducting  and 
placing  the  vessel  in,  along  and  upon  the  said  part  of  the  river  at 
such  unseasonable  and  improper  times  :  the  9th  to  the  conducting, 
detaining  and  moving  the  vessel  as  in  the  second  count  stated ;  and 
then  they  both  allege  that  the  said  part  is  open  to  the  sea,  having 
a  free  passage  thereinto  and  therefrom  for  ships  and  vessels ;  that 
it  was  within  the  flux  and  reflux  of  the  tide,  and  is  a  public  and 
common  navigable  river,  and  the  Queen's  ancient  and  common 
highway  for  all  the  liege  subjects,  with  their  ships  and  other  vessels, 
to  navigate,  pass  and  repass,  upon  and  over,  every  year,  at  all 
times  of  the  year,  and  at  all  times  and  states  of  the  tide,  at  their 
free  will  and  pleasure.  The  replications  traverse  these  allegations, 
concluding  to  the  country,  and  also  new  assign,  on  which  last  part 
of  the  pleadings  no  question  arises. 

The  6th  plea  is  pleaded  to  so  much  of  the  first  count  as  relates 
to  the  oysters  and  oyster  brood ;  and  the  10th  to  the  whole  of  the 
[  *372  ]  second  count ;  and,  after  ^alleging  the  said  part  of  the  river  to  be 
in  all  respects  of  the  character  stated  in  the  5th  and  9th  pleas,  they 
allege  that  the  oysters  &c.  were  lying  in  an  unlawful  and  improper 
manner,  and  in  unlawful  and  improper  places  and  situatiionB  in 
the  said  part,  and  in  unlawfully  and  unreasonably  large  masses, 
diminishing  the  depth  of  the  waters  in  the  said  places  and  situations, 
and  thereby  greatly  obstructing  the  navigation  of  the  said  part,  to 
the  common  nuisance  of  the  liege  subjects.  All  these  allegations 
are  traversed  by  the  replications,  which  conclude  to  the  country. 

The  general  issue  was  found  for  the  defendant  as  to  the  first 
count,  and  for  the  plaintiff  with  51.  damages  as  to  the  second  (i) ; 
and  the  issues  on  the  5th,  6th,  9th  and  10th  pleas  for  the  defendant : 
and  the  plaintiffs  have  applied  to  have  a  new  trial  upon  the  ground 
of  misdirection  in  two  or  three  particulars.  Application  also  was 
made  for  judgment  on  the  whole  record,  non  obstante  veredicto, 
which  was  properly  abandoned  on  the  argument ;  but  it  was  con- 
tended that  the  plaintiffs  were  entitled  to  enter  a  verdict  on  the  four 
pleas  specified. 

The  alleged  misdirection  was,  first,  that,  in  summing  up  the 
evidence  on  the  question  of  negligence,  the  learned  Judge  did  not 
give  sufficient  weight  to  what  was  adduced  on  the  part  of  the 
(1)  See  p.  470,  note  (1),  anU. 
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plaintiffs ;  bat  we  saw  no  gronnd  for  this  and  so  expressed  ourselves     Matob  of 
on  the  argument.  Colchester 

It  was  next  contended  that  he  had  misled  the  jury  as  to  the  Brooke. 
nature  of  the  right  which  the  public  enjoys  in  the  way  of  user  on  a 
common  highway  of  the  description  stated  in  the  5  th  and  9th  pleas, 
and  under  the  circumstances  disclosed  by  the  evidence.  The  pleas 
state  the  ^highway  for  the  subjects  to  navigate,  pass  and  repass  at  [  *373  ] 
all  times  and  states  of  the  tide :  the  replication  denies  that.  The 
evidence  showed  this  to  be  a  tidal  river,  and,  in  the  part  in  question, 
so  shallow  at  certain  states  of  the  tide  that  the  vessel  could  not  float 
there,  but  necessarily  grounded.  The  plaintiffs  contended  that  a 
right  to  navigate,  pass  and  repass  was  merely  a  right  to  float  along ; 
and  that  the  facts  showed  that  in  this  part  of  the  river  such  a  right 
could  not  exist  at  all  times  of  the  tide.  The  learned  Judge  stated 
that  a  navigable  river  was  so  at  all  times ;  that  a  subject  might  go 
upwards  and  downwards,  though  he  might  not  be  able  to  reach  the 
port  or  the  deep  water  in  one  tide,  or  without  grounding ;  and  that, 
even  if  such  grounding  subjected  him  to  compensate  for  injury 
done,  that  did  not  affect  the  nature  of  the  right  in  respect  to  time 
of  enjoyment.  We  are  of  opinion  that  he  was  justified  fully  in  so 
stating  the  law.  No  authority  directly  in  point  was  cited  at  the 
Bar ;  nor  have  we  been  able  to  find  any,  after  considerable  search : 
but,  upon  principle,  the  matter  seems  clear.  It  cannot  be  disputed 
that  the  channel  of  a  public  navigable  river  is  properly  described 
as  a  common  highway,  although  the  analogy  between  it  and  a 
highway  on  land  is  not  complete  in  all  particulars :  and  there  is 
no  one  circumstance  which  more  decisively  affixes  on  a  river  the 
character  of  being  public  and  navigable  in  this  sense  of  a  highway 
than  the  flow  and  reflow  of  the  tide  in  it.  Now,  if  in  such  rivers  it 
was  to  be  held  that  the  character  did  not  extend  higher  up  than 
the  water  sufficed  to  float  vessels  at  all  times,  or  was  suspended 
during  such  periods  of  the  tide  as  left  the  channel  too  shallow  for 
that  purpose,  rights  of  the  public,  invaluable  and  immemorial,  in 
^numerous  rivers,  would  be  abridged  or  rendered  in  many  particu-  [  •374  ] 
lars  vexatiously  uncertain,  and  in  many  cases  be  made  nearly  if  not 
entirely  useless.  The  present  case  is  an  illustration  of  this.  Upon 
the  evidence  it  appeared  that  vessels  of  a  burthen  which  usually 
traded  at  Colchester  could  not,  except  at  spring  tides,  go  up  to  the 
town  in  one  tide.  To  say,  then,  that  the  river  ceased  to  be  navigable, 
ceased  to  be  a  highway,  at  the  ebb  or  other  states  of  the  tide  when 
such  vessels  could  not  float,  is  in  effect  to  say  that,  except  for  a 
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Mayor  of     short  portion  of  every  month,  they  should  not  use  the  river  at  all 
«,  for  the  purpose  of  trading  with  Colchester.    It  is  more  reasonable 

Bbooks.  ^  Y^^i^  ^^^^  ^-j^Q  ^QPiTQ  «  navigable  "  is  a  relative  and  comprehensive 
term,  containing  within  it  all  such  rights  upon  the  water  way  as, 
with  relation  to  the  circumstances  of  each  river,  are  necessary  for 
the  full  and  convenient  passage  of  vessels  and  boats  along  the 
channel.  Nor  will  this  be  repugnant  to  any  legal  principle  applic- 
able to  the  case.  It  does  not  interfere  with  the  rights  of  individuals 
on  the  banks  (see  Ball  v.  Herbert  {!)),  but  stands  on  this  broad 
ground.  The  right  of  soil  in  arms  of  the  sea  and  public  navigable 
rivers,  which  the  Grown  prima  facie  has  independently  of  any 
ownership  in  the  adjoining  lands,  must  in  all  cases  be  considered 
as  subject  to  the  public  right  of  passage,  however  acquired:  and 
any  grantee  of  the  Crown  must  of  course  take  subject  to  such  right. 
Nor  is  this  inconsistent  with  a  permanent  loss  of  such  right  if,  by 
the  accumulation  of  silt  or  any  other  natural  cause,  the  channel 
becomes  choked  up :  Rex  v.  Montague  (2).  The  law  has  made  no 
provision  for  the  clearing  of  such  a  highway ;  and  in  such  case  the 
river  ceases  to  be  navigable,  at  least  until  such  causes  are  by  some 

[  •STS  ]  means  counteracted.  *In  this  large  sense,  and  with  this  large 
exception,  the  river  is  navigable  and  is  a  highway  at  all  times  and 
all  states  of  the  tide:  in  any  other  sense  the  public  right  may 
become  all  but  valueless.  There  is  no  ground,  therefore,  for 
questioning  the  accuracy  of  the  learned  Judge's  direction. 

We  proceed  to  the  consideration  of  the  issues  raised  on  the  6th 
and  10th  pleas.  The  objection  here  is  that  the  learned  Judge 
made  no  distinction  between  the  oyster  beds  and  the  oysters, 
meaning  by  these  last,  oysters  deposited  artificially  and  not 
attached  to  the  soil ;  whereas  it  was  said  that  these  last  could  not 
have  obstructed  the  navigation,  could  not,  therefore,  have  been  a 
nuisance,  and  for  injury  to  them  the  plaintiffs,  therefore,  were  at 
all  events  entitled  to  damages,  and  the  plea  not  proved.  If  this 
were  undoubtedly  true  in  fact,  we  should  scarcely  have  thought  the 
plaintiffs  entitled  to  a  new  trial  for  so  unimportant  an  inaccuracy 
in  a  very  complicated  case,  especially  in  regard  to  an  issue  and  an 
action  manifestly  framed  and  brought  to  try  an  important  right. 
But  we  know  not  why  it  is  assumed  that  unreasonably  large  masses 
of  oysters  deposited  in  the  bed  of  a  navigable  river  may  not  be  a 
nuisance  and  obstruct  the  navigation ;  on  the  contrary  it  appears* 
probable  that  they  would.     We  cannot  say  that  the  jury  have  not 

(1)  1  E.  E.  69d  (3  T.  E.  263).  (2)  28  E.  E.  420  (4  B.  &  C.  698). 
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80  considered  them ;  and,  if  they  have,  and  found  in  the  affirmative,     Mayob  op 
we  see  no  ground  for  disturbing  their  finding.  v. 

All  the  grounds,  therefore,  on  which  a  new  trial  was  moved  for      ^"^oo^"- 
fail.    But  the  plaintiffs  contend  that  they  are  entitled  to  have  the 
verdict  entered  for  them  on  these  four  pleas,  as  not  disclosing  any 
answer  to  the  grievances  to  which  they  were  respectively  pleaded. 

The  declaration  charges  want  of  proper  skill  and  care,  and  no  [  876  ] 
more,  in  each  count.  Indeed  there  is  an  allegation  of  knowledge, 
but  not  so  distinctly  pointed  at  the  existence  of  the  oyster  beds  in 
the  part  in  question,  and  their  liability  to  be  injured,  as  to  make 
the  defendant's  conduct  wilful ;  nor  does  the  declaration  in  direct 
terms  charge  a  wilful  injury.  The  1st  count  complains  of  unskilful 
and  careless  navigating,  conducting  and  placing  of  the  vessel  in 
and  upon  the  said  part  of  the  river.  The  defendant,  in  his  5th 
plea,  alleges  that  the  said  part  was  a  public  highway  at  all  times 
and  seasons,  and,  substantially,  that  he  navigated,  conducted  and 
placed  her  there  in  the  exercise  of  his  right  as  a  liege  subject  to 
use  the  highway ;  averring  also,  that  this  is  the  navigating  &c., 
complained  of  in  the  declaration.  This  is  in  truth  a  denial, 
argumentatively,  of  doing  the  acts  at  unseasonable  times  of  the 
tide,  which  may  have  been  objectionable  on  demurrer,  but  is  good 
after  verdict. 

The  6th  plea  merely  alleges  that  the  oysters  and  oyster  brood 
were  so  placed,  and  in  such  masses,  as  unlawfully  to  diminish  the 
depth  of  water,  and  greatly  obstruct  the  navigation,  to  the  common 
nuisance  of  the  Queen's  subjects ;  but  it  does  not  go  on  to  allege 
that  the  vessel  could  not  with  due  care  and  skill  have  passed  up  the 
river  or  grounded  without  doing  the  injury  complained  of.  Looking 
at  the  count  and  this  plea  by  themselves,  it  may  well  be  that  there 
was  abundance  of  room  and  of  water  for  the  vessel  to  have  passed 
up  without  going  near  the  alleged  nuisance  ;  and,  if  that  were  so, 
however  wrongful  the  act  of  the  plaintiffs,  yet,  as  the  defendant 
sustained  no  special  inconvenience  thereby,  he  certainly  could  not 
have  been  justified  in  '''wilfully  impinging  upon  or  destroying  the  [  's??  ] 
oysters,  even  for  the  purpose  of  abating  the  nuisance. 

It  is  very  important,  for  the  sake  of  the  public  peace,  and  to 
prevent  oppression,  even  on  wrongdoers,  not  to  confound  common 
with  private  nuisances  in  this  respect.  In  the  case  of  the  latter, 
the  individual  aggrieved  may  abate :  8  Bl.  Com.  5 ;  so  as  he 
commits  no  riot  in  doing  it:  and  a  public  nuisance  becomes  a 
private  one  to  him  who  is  specially  and  in  some  particular  way 
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inconvenienced  thereby,  as  in  the  case  of  a  gate  across  a  highway 
which  prevents  a  traveller  from  passing,  and  which  he  may  there- 
fore throw  down :  but  the  ordinary  remedy  for  a  pablic  nuisance  is 
itself  pablic,  that  of  indictment ;  and  each  individual  who  is  only 
injured  as  one  of  the  public  can  no  more  proceed  to  abate  than  he 
can  bring  an  action. 

If y  then,  the  defendant  could  not  have  done  this  purposely  and 
knowingly,  the  same  principle  shows  that  he  was  bound  to  use  due 
care  and  skill  in  the  navigation  of  his  vessel,  so  as  not  to  do  it 
unwittingly  by  want  of  these.  As  a  general  rule  of  law,  every  one, 
in  the  conduct  of  that  which  may  be  harmful  to  others  if  miscon- 
ducted, is  bound  to  the  use  of  due  care  and  skill ;  and  the  wrongdoer 
is  not  without  the  pale  of  the  law  for  this  purpose.  Davies  v. 
Mann  (i)  is  an  illustration,  if  not  an  authority  for  this,  although 
the  plea  there  was  held  to  admit  that  the  plaintiff's  donkey  was 
lawfully  in  the  road ;  because  the  Judge's  direction  to  the  jury  did 
not  rely  on  that,  but  assumed  that  it  was  negligent  in  him  to  have 
left  it  there ;  and  that  was  sustained  by  the  Court  of  Exchequer. 
Parkb,  B.,  is  there  reported  to  *have  said :  **  Although  the  ass  may 
have  been  wrongfully  there,  still  the  defendant  was  bound  to  go 
along  the  road  at  such  a  pace  as  would  be  likely  to  prevent  mis- 
chief. Were  this  not  so,  a  man  might  justify  the  driving  over 
goods  left  on  a  public  highway,  or  even  over  a  man  lying  asleep 
there,  or  the  purposely  running  against  a  carriage  going  on  the 
wrong  side  of  the  road."  We  think,  on  this  ground,  that  the 
finding  on  this  issue  for  the  defendant  was  immaterial. 

The  remarks  we  have  made  on  the  5th  and  6th  pleas  dispose  of 
the  questions  raised  on  the  9th  and  10th.  The  9th  shows  all  the 
acts,  complained  of  in  the  second  count,  which  it  undertakes  to 
justify,  done  in  the  lawful  exercise  of  the  rights  of  passing,  grounding 
and  moving,  comprehended  within  the  general  rights  of  the  pubhc 
on  a  navigable  river.  It  is  therefore  an  answer.  The  10th,  for 
the  reasons  just  stated,  fall  short  of  that,  and  is  therefore  bad. 

Upon  the  whole  record,  therefore,  the  defendant  has  a  plea  of 
Not  guilty  to  the  Ist  count  found  for  him ;  and  the  issues  on  the  5th 
and  9th,  to  the  1st  and  2nd  counts  respectively,  which  are  material, 
also,  are  found  for  him.  Under  these  circumstances  the  plaintiffs 
cannot  have  judgment  on  the  bad  pleas,  non  obstante  veredicto,  nor 
can  the  verdict  be  altered  upon  them,  which,  although  on  immaterial 
issues,  was  correct  in  fact.     The  rule  therefore  must  be  discharged. 

(1)  62  £.  B.  098  (10  M.  &  W.  546). 
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The  9th  plea  is  not  pleaded  in  terms  to  the  whole  of  the  second 
count ;  and,  if  there  be  any  part  of  that  coant  which  is  not  covered 
by  that  plea,  and  which  part  contains  a  substantive  cause  of  action 
in  itself,  the  plaintiffs  would  be  entitled  to  judgment,  non  obstante 
*  veredicto,  on  the  10th  plea,  to  so  much ;  but  we  cannot  find  any 
such  part. 

Rule  discharged. 

In  Trinity  Term,  1845  (i), 

Sir  F.  Thesiger,  Solicitor-General,  and  Peacock  showed  cause 
against  the  defendant's  rule :  and 

M.  Chambers,  PetersdorffekuA  Lush  were  heard  in  support  of  it. 


For  the  rule,  it  was  contended  : 

First.  That  the  liberty  of  fishery  passed  to  the  Crown  by  the 
suspension  of  the  corporate  functions,  and  so  became  merged  and 
could  not  be  regranted. 

In  answer  to  which,  it  was  argued : 

1.  That  the  liberty  never  passed  to  the  Grown  at  all.  On  this 
point,  it  is  sufficient  to  refer  to  the  judgment  of  the  Court. 

2.  That,  if  it  did  pass,  it  could  not  merge,  but  might  be  regranted ; 
especially  as  the  charters  and  user  showed  that  the  plaintiffs  had  a 
right  to  the  soil  of  the  river.     On  this  point  the  Court  gave  no 
decision.    Besides  the  authorities  mentioned  in  the  judgment  and 
notes,  the  following  were  referred  to.     Com.  Dig.  Franchises  (G  1), 
Navigation  (A) ;  case  of  The  Barm  Fishery  (2) ;  2  Bl.  Comm.  89 
6  Bac.  Abr.  398  (7th  ed.),  Prerogative  (B)  8;  Warren  v.  Mathews  {z) 
Chitt.   Game  L.  271    (2nd  ed.) ;   *Hale  De  Jure  Maris,  17  (4) 
Schultes  on  Aquatic  Bights,  15,  100 ;  and  6  Vin.  Abr.  279,  280, 
tit.  Corporations  (H  8),  pi.  5,  9. 

8.  That  this  question  could  not  be  raised  on  the  issues  now  under 
discussion.  On  this  point,  the  Court  pronounced  no  judgment. 
Whittington  v.  BoxaU  (6)  was  referred  to. 

Secondly.  That  the  license  to  the  dredgers  had  the  effect  of  a 
demise,  and  therefore  put  the  plaintiffs  out  of  possession. 

In  answer  to  which,  it  was  argued  : 

1.  That  the  license  passed  no  exclusive  possession.    On  this 


(1)  June  oth.  Before  Lord  Den- 
man,  Ch.  J.,  Patteson,  Williams  and 
Coleridge,  JJ. 

(2)  Davys,  do,  66,  57. 


(3)  6  Mod.  73. 

(4)  Harg.  Law  Tr. 
(d)  5  Q.  B.  139. 
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Mayor  of     point,  reference  was  made  to  The  Duke  of  Somerset  v.  Fogwell  (i) ; 
r.  15  Vin.  Abr.  92,  tit.  License  (A.),  pi.  1,  and  Br.  Abr.  64  a,  Licenses, 

Brooke.      ^^^  J9,  there  cited  ;  and  Doe  d.  Hanley  v.  Wood  (2). 

2.  That  this  question  also  coald  not  be  raised  on  the  issues  now 
under  consideration.  On  this  point,  the  Goitbt  pronounced  no 
judgment. 

Cur.  adv.  vvU. 

1846.        LoBD  Dbnman,  Gh.  J.,   in  Hilary  Term   (January  28th,   1846), 
delivered  the  judgment  of  the  Coubt  : 

We  some  time  since  gave  judgment  in  this  case  for  the  defendant 
upon  a  motion  for  a  new  trial,  and  as  to  certain  parts  of  the  record 
brought  in  question  by  the  plaintiffs.  We  are  now  pressed  by  the 
defendant  to  determine  in  respect  of  certain  issues,  which  at  the 
trial  were  found  for  the  plaintiffs. 

In  the  first  count  of  the  declaration,  the  plaintiffs  alleged  them- 
[  *38i  ]  selves  to  be  possessed  of  a  fishery  in  a  part  *of  the  river  Colne,  and 
of  large  quantities  of  oysters  and  oyster  brood  lying  in  the  bed  of 
the  river  there ;  in  the  second  count,  of  certain  oyster  beds,  oyster 
grounds,  and  also  of  certain  oysters  then  being  therein.  The  pleas 
now  in  question  put  these  allegations  in  issue.  The  2nd  and  Srd 
were  to  the  first  count,  the  2nd  denying  possession  of  the  fishery, 
the  Srd,  possession  of  the  oysters  and  oyster  brood :  the  7th  was  to 
the  second  count,  and  denied  the  plaintiffs'  possession  of  the  oyster 
beds,  oyster  grounds  and  oysters. 

On  these  the  verdict  passed  for  the  plaintiffs.  And  the  defendant 
seeks  to  enter  it  for  himself,  on  two  grounds.  First,  that  the 
plaintiffs  could  not  be  the  owners  of  the  fishery  in  question,  and,  if 
not  owners,  they  certainly  were  not  in  possession  of  it  or  of  the 
oyster  beds,  oysters  or  oyster  brood,  which  were  dependent  on  the 
ownership  of  the  fishery:  and,  secondly,  that,  assuming  such 
ownership,  they  had  put  themselves  out  of  possession  by  a  demise 
of  the  fishery. 

The  last  ground  may  be  disposed  of  shortly,  and  may  be  con- 
veniently taken  first.  No  distinction  was  insisted  on  in  the  argu- 
ment between  the  fishery  and  the  oyster  beds  or  oysters.  The 
question  arose  on  the  proper  construction  to  be  given  to  certain 
instruments  issued  annually  to  certain  persons  called  dredgermen. 
The  plaintiffs  said  these  were  merely  licences  to  fish ;  the  defendant 
called  them  demises,  passing  the  possession.     The  effect  of  the 

(1)  29  B.  B.  449  (d  B.  &  C.  875).  (2)  21  B.  B.  469  (2  B.  &  Aid.  724). 
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finding  is  to  treat  them  merely  as  licences  :  and  it  will  be  enoagh     Mayor  op 
to  say  that  nothing  was  urged  apon  the  argument  which  induces  us  ,.. 

to  consider  that  construction  wrong.  Brookb. 

The  first  ground  requires  more  detailed  examination.  The  plain- 
tiffs are  a  corporation  at  present  under  modern  charters  granted  in 
1768  and  1818 ;  the  corporation  *having  been,  it  is  admitted,  for  [  •382  ] 
some  purposes  at  least,  dissolved  in  1740.  But,  as  they  contend 
that  all  rights  which  they  had  under  their  antient  charters  are  in 
them  now  by  virtue  of  their  re-incorporation,  they  went  into  a  large 
body  of  evidence  at  the  trial  to  establish  their  right  to  the  fishery. 
They  carried  this  back  to  the  reign  of  Henry  I. :  and  it  must  be 
taken,  on  the  present  motion,  that  enough  was  shown  to  warrant  a 
verdict  in  favour  of  the  right  down  to  the  'year  1740.  In  the  year 
1740,  by  reason  of  judgments  of  ouster  against  all  the  persons  then 
claiming  in  fact  to  be  mayor  and  aldermen,  the  corporation  became 
incapable  of  continuing  itself,  and  remained  in  that  state,  and 
without  mayor  or  aldermen,  until  1768,  when  the  new  charter  was 
granted.  The  defendant's  learned  counsel  admitted  that  by  this 
charter  the  Crown  professes  to  grant  every  thing,  so  far  as  concerns 
the  present  action,  which  the  corporation  had  enjoyed  under  its 
previous  charters ;  but  he  contended  that  there  had  been  a  complete 
dissolution;  that  the  modern  charter  was  to  be  considered  as 
effecting  an  entirely  new  incorporation ;  that,  by  the  dissolution, 
the  franchise  of  the  fishery  had  become  extinct  by  merger  in  the 
Grown,  and  could  not  be  granted  out  again  by  it,  since  Magna 
Charta  (i). 

The  plaintiffs  rely  upon  a  distinction  between  the  dissolution  of  a 
corporation  and  the  suspension :  and  they  cite  the  decision  of  this 
Court  in  the  case  of  this  very  corporation  against  Seaber  (2),  to  be 
found  in  8  *Burrow  and  1  Blackstone.  That  was  an  action  brought,  [  *383  ] 
in  1766,  by  the  body  corporate  under  the  new  charter,  on  a  bond 
given  to  the  body  corporate  under  the  old  charters :  and  the  Court 
held  that  the  action  was  maintainable,  taking  a  distinction  between 
total  dissolution,  as  upon  forfeiture  after  proceedings  against  the 
corporation  itself,  and  mere  inability  to  continue  its  existence  upon 

(1)  Stat.  9  Hen.  HI.  c.  16.  In  was  made  in  argument  to  2  Kyd  on 
argument,  reference  was  also  made  to  Corporations,  447,  ch.  5  ;  Rexy.  Mayor 
WiUiaTM  V.  Wilcxix,  47  R.  R.  595  (8  and  Aldermen  of  Colchester y  2  Glen- 
Ad.  &  £1.  314).  bervie's  Election  Cases,  59,  2nd  ed., 

(2)  Mayor  y  Ac,  of  Colchester  y,  Seaber  j  note  (D)  to  the  case  of  The  Borough  of 
3  Burr.  1866;  Corporation  of  Colchester  Helleston, 

y.  Seaber,  I  W.  Bl.  591.    Reference 
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the  death  of  members,  or  proceedings  against  them  ending  in 
onster.  In  the  latter  case,  they  treated  the  corporation  as  in  abey- 
ance, dormant  or  suspended,  and  held  that  a  new  charter,  incorpo- 
rating by  the  same  name,  and  giving  the  same  constitution,  did  not 
create  anew,  but  only  revived  or  called  again  into  activity  the  old 
body  corporate. 

This  case  was  very  much  considered  in  that  of  Rex  v.  Palmare  (i), 
both  in  the  very  able  argument  at  the  Bar,  and  in  the  judgment 
delivered  from  the  Bench.  It  may  h€  collected  from  the  language 
of  the  Judges,  perhaps,  that  they  did  not  approve  of  all  the 
expressions  made  use  of  by  the  Court  in  it :  but,  taking  the  Court 
to  have  admitted  that  for  some  purposes  at  least  the  corporation 
had  been  dissolved,  they  did  not  find  fault  with  the  decision  itself. 
Whatever  doubts,  therefore,  we  might  entertain  as  to  the  soundness 
of  the  distinctions  relied  on  by  Lord  Mansfield,  if  this  matter  were 
now  to  be  decided  on  for  the  first  time,  we  do  not  feel  ourselves  at 
liberty  to  overrule  this  decision,  and  must  therefore  inquire  whether 
it  governs  the  present  case.  Lord  Eenyon  states  the  e£fect  of  the 
decision  to  be  this.  ''  Lord  Mansfield  *'  (says  he)  "  did  not  say 
in  that  case  that  the  corporation  could  act,  or  that  it  was  not 
dissolved  *to  some  purposes ;  but  only  that  the  King  might  renovate 
it,  and  when  renovated  all  the  former  rights  would  revive  and 
attach  on  the  new  corporation,  and  amongst  others  the  right  of 
suing  on  the  bond  given  to  the  old  corporation.*'  Now  this  judg- 
ment cannot  stand  on  the  supposition  of  the  Crown  having  by  the 
new  charter  incidentally  granted  the  chose  in  action  which  the 
corporation  before  its  dissolution  had ;  for  that  chose  in  action 
never  was  in  the  Crown  ;  the  Crown  never  could  have  sued  upon 
the  bond.  In  the  case  of  mere  dissolution,  as  by  the  death  of  all 
the  members,  the  real  property  of  a  corporation  does  not  escheat 
to  the  Crown,  but  reverts  to  the  donor  or  his  heir :  Co.  Litt.  18  b. 
In  the  case  of  liberties,  in  order  to  revest  them  in  the  Crown,  there 
should  be  a  judgment  of  seizure,  or  ouster  at  least,  against  the 
corporation  :  Rex  v.  Maym'  of  London  (2).  Except  by  reverter  or 
seizure,  we  do  not  see  how  the  right  could  pass  to  the  Crown  ;  and 
there  was  no  pretence  for  either  in  that  case.  Nor,  if  the  right 
were  actually  extinct  and  gone,  could  the  Crown  have  created  it 
anew ;  for  that  would  have  been  to  affect  third  parties :  it  must 


(1)  1  R.  fi.  688  (3  T.  E.  199). 
Beference  was  also  made  in  argument 
to  Bex  V.  Morris,  3  East,  213;  Same  v. 


Same,  4  East,  17.     [See  30  E.  B.  312, 
315.] 
(2)  1  Show.  274,  280. 
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therefore  be  taken  to  have  continued  in  existence  during  the  period     Matob  op 
of  abeyance,  so  that  the  corporation,  upon  its  revival,  sued  in  ^^"'^^■^''** 
virtue  of  its  antient  right,  suspended  but  never  destroyed.  Bbookb. 

We  have  now  to  deal  with  a  franchise  originally  granted  by  the 

Crown.    And,  as  to  these,  a  well  known  distinction  exists  between 

such  as,  upon  forfeiture,  may  exist  in  the  Grown,  and  therefore 

may  be  capable  of  regrant,  and  such  as  cannot  exist  in  the  Crown, 

but  *only  in  a  grantee  from  the  Crown,  and  therefore  become       [  *385  ] 

actually  extinct  upon  forfeiture :  see  the  case  of  The  Abbot  of  Strata 

Mercella  (i),  Heddy  v.  Wheelhouse  (2),  Rex  v.  Mayor  of  London  (8). 

A  warren,  park,  fair,  market  with  toll,  are  instances  of  the  former : 

these  the  Crown  may  hold,  as  a  subject  may,  but  would  not  have 

them  generally  by  its  prerogative :  the  franchises  of  waif,  estray, 

wreck,  are  instances  of  the  latter,  which,  having  been  granted  out 

within  particular  limits  by  the  Crown,  and  the  grant  being  forfeited, 

merged  in  the  Crown's  general  prerogative  right,  and  do  not  any 

longer  exist  as  separate  franchises.     This  distinction  was  largely 

insisted  on  in  the  argument  before  us :  and  the  defendant  contended 

that  the  franchise  in  question  was  of  the  latter  sort. 

We  think  it  right  to  notice  this,  lest  it  should  be  supposed  to 
have  escaped  our  attention :  but,  before  it  can  be  brought  to  bear 
on  the  present  question,  it  must  be  shown  that,  in  some  way  or 
other,  the  franchise  has  come  to  the  Crown.  Before  there  can  be 
any  question  of  merger  or  regrant,  the  subject-matter  must  in  some 
way  have  come  to  the  Crown :  and  it  must  be  admitted  that,  if  the 
corporation  had  been  completely  dissolved,  there  would  have  been 
little  difficulty  in  arriving  at  that  point.  For,  where  the  dissolution 
was  occasioned  by  the  entire  failure  of  integral  parts  of  the  corpora- 
tion, there  would  no  need  of  scire  facias,  or  qtu)  warranto,  as  shown 
by  AsHHURST,  J.  in  his  judgment  in  Rex  v.  Pasmore  (4) :  and,  upon 
the  same  principle  that  real  possessions  revert  to  the  donor  or  his 
heirs,  the  franchise  ^granted  by  the  Crown  would  not  indeed  escheat,  [  *386  ] 
but  ought  to  revert  to  the  Crown.  But,  admitting  the  case  of 
Mayor,  dc.  of  Colchester  v.  Seaber  (6)  to  stand  as  an  authority,  there 
has  been  no  entire  dissolution :  and  it  is  clear  there  has  been  no 
Judgment  of  forfeiture.  If  it  was  rightly  decided  in  that  case  that 
the  choses  in  action  so  remained  in  the  dormant  body  that,  upon 
the  grant  of  the  new  charter,  the  revived  corporation  might  sue  on 

(1)  9  Co.  Bep.  24  a.  (4)  1  B.  B.  688  (3  T.  B.  244,  245). 

(2)  Cro.  Eliz.  591,  592.  (5)  3  Burr.  1866 ;  8.  C.  1 W.  Bl.  591. 

(3)  1  Show.  230. 


488  1846.    Q.  B.    7  Q.  B.  386.  [b.b- 

Ma  YOB  OF  tbem,  we  see  no  reason  why,  in  contemplation  of  law,  the  new 
OLCHESTBR  ^}jj^^|.gj.  containing  apt  words  to  show  such  an  intention  in  the 
Bbookb.  Crown,  the  revived  body  is  not  to  be  taken  to  be  the  owner  of 
all  the  same  franchises,  the  same  identically  and  under  the  original 
title,  which  it  had  before  its  falling  into  inactivity.  No  distinc- 
tion was  pointed  out  in  the  argument  which  meets  this  view  of  the 
case :  and,  after  consideration,  none  suggests  itself  to  our  minds. 

It  is  therefore  unnecessary  to  consider  the  point  upon  the 
admissibility  of  this  objection  on  the  issues :  and  our  judgment 
will  be  for  the  plaintiff,  that  this  rule  be  discharged. 

Rule  discharged. 


J847.  GOSLING  V.  VELEY  and  Another. 

Feb.  8. 
(7  Q.  B.  40&-458.) 

'-        ^  Votes  given  at  an  election  for  a  candidate  known  to  be  disqualified  are 

thrown  away ;  secus  if  given  in  ignorance  of  the  disqualification,  unlees  it 
be  of  a  sort  whereof  notice  is  to  be  presumed. 

Prohibition.  [The  substantial  question  discussed  in  this  case  was 
the  validity  of  a  certain  Church  rate  (i)  made  by  the  churchwardens 
and  a  minority  of  the  parishioners  of  the  parish  of  Braintree  at  a 
vestry  meeting  held  on  the  15th  July,  1841.  The  meeting  was 
held  in  obedience  to  a  monition  of  the  Gonsistorial  and  Episcopal 
Court  of  London,  whereby  the  churchwardens  were  peremptorily 
"  monished  and  cited  "  to  call  a  meeting  for  the  purpose  of  making 
a  rate  to  provide,  inter  alia,  for  the  expenses  of  repairing  the  parish 
church,  and  the  parishioners  were  ''monished  and  cited  *'  to  meet 
in  vestry  and  then  and  there  to  make  the  rate.  It  appeared  that  at 
the  meeting  the  necessity  for  the  repairs  was  not  denied  and  no 
specific  objections  were  made  to  the  rate  proposed  by  the  church- 
wardens, but  that  an  amendment  was  moved  and  supported  by  a 
majority  of  those  present  objecting  in  general  terms  to  all  com- 
pulsory Church  rates  and  refusing  on  these  grounds  to  make  a  rate. 
Thereupon  the  rate  in  question  was  made  by  the  churchwardens 
and  certain  of  the  ratepayers  who  were  willing  to  obey  the  monition. 
Subsequently  the  churchwardens  proceeded  against  Gosling  (the 
present  plaintiff)*  a  party  so  rated,  in  the  Ecclesiastical  Court  in  a 
cause  of  subtraction  of  Church  rate,  setting  forth  the  above  facts  in 
the  libel  and  in  the  proofs  propounded.  The  libel  &c.  having  been 
admitted  to  proof,  Gosling  declared  in  prohibition.     On  general 

(1)  Compulsory  Churoh  rates  were  abolished  by  31  &  32  Vict.  c.  109.~A.  0. 
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demarrer  to  the  declaration  (by  which  all  the  facts  appeared),  it     Qosltkg 

was  held  that,  inasmuch  as  the  parishioners  were  under  a  legal      vblet. 

obligation  to  provide  for  the  repairs,  the  only  question  upon  which 

they  could  lawfully  deliberate  when  convened  to  make  a  rate  for 

that  purpose  was  as  to  the  method  of  performing  such  obligation. 

The  GouBT  therefore  decided  on  the  analogy  of  the  rules  applicable 

to  corporate  and  other  elections  that  the  contumacious  majority  (i) 

had  thrown  away  their  votes  by  adopting  a  course  irrelevant  to  the 

proposition  submitted  to  them,  and  that  consequently  the  rate  had 

been  made  by  a  legal  majority  of  those  present  and  was  valid. 

This  decision  was  affirmed  in  the  Exchequer  Chamber  (12 
Q.  B.  828),  the  Judges  being  equally  divided,  but  both  judgments 
were  reversed  in  the  House  of  Lords  (4  H.  L.  C.  679).  The  exposi- 
tion of  the  principles  of  election  law  contained  in  the  judgment  of 
the  Court  of  Queen's  Bench  has,  however,  been  referred  to  with 
approval  in  two  modem  cases  (2)  and  is  therefore  retained  in  these 
reports.] 

LoBD  Denman,  Ch.  J.  delivered  the  judgment  of  the  Court  :  [  ^^^  ] 

*    *    The  question  in  the  cause  is,  whether  the  rate  mentioned 

in  the  declaration  has  been  well  made.    And,  ^before  we  enter  into      C  *^^^  ^ 

the  examination  of  particulars,  it  may  be  as  well  to  state  that  we 

conceive  it  to  be  now  clearly  settled  that  a  Church  rate  can  only  be 

made  by  the  churchwardens  and  parishioners  in  vestry  assembled, 

understanding  the  former  term  to  include  the  latter  also  if  no  other 

parishioners,  after  due  notice,  attend,  and  understanding  the  latter 

term  to  include  occupiers,  although  not  personally  resident  in  the 

parish.     When  so  assembled,  the  major  part  will  bind  the  minority 

and  the  whole  parish,  for  the  purpose  of  making  the  rate,  and  in 

every  legal  incident  thereto.     Unless,  therefore,  the  present  rate 

can  be  shown  to  have  been,  in  a  legal  sense,  made  by  the  majority 

of  those  assembled  in  vestry  on  the  occasion  mentioned  in  the 

declaration,  and  taking  part  in  the  proceedings  for  which  they  were 

then  assembled,  it  is  not  a  valid  rate :  and  the  burthen  of  proof  is 

certainly  cast  on  those  who  affirm  its  validity. 

(1)  The  following  dictum  of  Patte-  against  individuals  refusing  to  concur" 

SON,  J.  during  the  argument  may  be  (7  Q.  B.  at  p.  426). — ^A.  C. 
worth    preserving.      It    was    argued  (2)  DrinkwaUr    v.    Deakin    (1874) 

that    *'  an    attachment    against    the  L.  E.  9  0.  P.  at  p.  641,  43  L.  J.  0.  P.      - 

parishioners  would  be  unjust,  as  it  at  p.  362;  i^erc«/brc/-ifope  v.  i>an<ZAur«e 

wotdd  aSect  those  who  were  ready  to  (1889)  23  a  B.  D.  at  pp.  84,  94,  58 

concur."     Pattkson,   J.:   **In  such  L.  J.  a  B.  at  p.  319.— A.  0. 
cases  attachments  have  been  issued 
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GoBLivo  Upon  the  argument  of  this  case,  the  connsel  for  the  defendants 

Velet.  did  not  shrink  from  meeting  his  opponent  on  this  principle. 
Majority  he  truly  asserted  to  mean  legal  majority:  and  he  con- 
tended that,  although  there  might  be  numerically  more  vestrymen 
present  who  were  in  intention  adverse  to  the  rate  than  those  who 
voted  for  it,  yet  the  majority  of  votes  legally  expressed  was  in  its 
favour.  This  position  he  sought  to  establish  by  showing  that  the 
vestrymen  who  were  so  adverse  had  thrown  away  their  votes :  and 
he  likened  this  ease  to  those  which  have  been  decided  in  regard  to 
corporate  assemblies  for  corporate  elections,  or  the  meetings  of  free- 
holders or  burgesses  in  elections  to  the  House  of  Commons.  It  may 
be  convenient,  therefore,  in  the  first  place,  to  examine  into  the 
[  *4*^7  ]  principle  on  *which  this  rule  as  to  corporate  and  other  elections 
appears  to  have  been  established,  and  then,  after  stating  the  facts 
which  these  pleadings  disclose  with  regard  to  the  proceedings  now 
in  question,  to  see  whether  it  is  properly  applicable  to  those  facts, 
so  as  to  be  the  groundwork  of  our  decision. 

First:  the  cases  in  which  the  rule  has  been  either  stated  or 
applied  in  regard  to  corporate  elections  are  very  numerous.  It 
may  be  sufficient  to  refer  to  four  of  the  most  important,  either  for 
the  arguments  or  the  judgments:  Oldknowv.  Wainwright{\)^  Rex 
V.  Monday  (2),  Rex  v.  Hawkins  (3),  and  Rex  v.  Parry  (4).  The  result 
of  the  decisions  appears  to  be  this.  Where  the  majority  of  electors 
vote  for  a  disqualified  person  in  ignorance  of  the  fact  of  disqualifica- 
tion, the  election  may  be  void  or  voidable,  or,  in  the  latter  case, 
may  be  capable  of  being  made  good,  according  to  the  nature  of 
the  disqualification:  the  objection  may  require  ulterior  proceed- 
ings to  be  taken  before  some  competent  tribunal,  in  order  to  be 
made  available  ;  or  it  may  be  such  as  to  place  the  elected  candidate 
on  the  same  footing  as  if  he  never  had  existed  and  the  votes  for 
him  were  a  nullity  (6).  But  in  no  such  case  are  the  electors  who 
vote  for  him  deprived  of  their  votes  if  the  fact  becomes  known 
and  is  declared  while  the  election  is  still  incomplete.  They  may 
instantly  proceed  to  another  nomination,  and  vote  for  another 
candidate.    If  it  be  disclosed  afterwards,  the  party  elected  may  be 

(1)  Or-fi«rv./'occcro/e,2BuiT.  1017;  ford-Hope  v.  Sandhurst  (1889)  23 
S.  a  1  W.  BI.  229.  Q.  B.  D.  at  p.  84,  58  L.  J.  a  B.  at 

(2)  2  Cowp.  530.  p.  318,  where,  however,  the  reference 

(3)  10  East,  211.  See  iSf.  C,  in  H.  L.  given  is  4  H.  L.  C.  479 :  presumably 
HawkimY,Rex,14'R.'R. \2d{2J)owA24y  the  reporter  understood  the  learned 

(4)  14  East,  549  (stated  14  B.  B.  135)-  Judge  to  refer  to  the  report  of  this  case 

(5)  Cited  by  Stepkbi^,  J.  in  Beres^  in  the  House  of  Lords. — ^A.  0. 
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ousted  and  the  election  declared  void;  but  the  candidate  in  the     Gobling 
minority  will  not  be  deemed  ipso  facto  elected.    But,  where  an  elector      vblbt. 
♦before  voting  receives  due  notice  that  a  particular  candidate  is       [  •^ss  ] 
disqualified,  and  yet  will  do  nothing  but  tender  his  vote  for  him,  he 
must  be  taken  voluntarily  to  abstain  from  exercising  his  franchise ; 
and  therefore,  however  strongly  he  may  in  fact  dissent,  and  in  how- 
ever strong  terms  he  may  disclose  his  dissent,  he  must  be  taken  in 
law  to  assent  to  the  election  of  the  opposing  and  qualified  candidate; 
for  he  will  not  take  the  only  course  by  which  it  can  be  resisted,  that 
is,  the  helping  to  the  election  of  some  other  person.    He  is  present 
as  an  elector;  his  presence  counts  as  such  to  make  up  the  requisite 
number  of  electors,  where  a  certain  number  is  necessary :  but  he 
attends  only  as  an  elector  to  perform  the  duty  which  is  cast  on  him 
by  the  franchise  he  enjoys  as  elector :  he  can  speak  only  in  a  par- 
ticular language ;  he  can  do  only  certain  acts  :  any  other  language 
means  nothing ;  any  other  act  is  merely  null :  his  duty  is  to  assist 
in  making  an  election.     If  he  dissents  from  the  choice  of  A.  who  is 
qualified,  he  must  say  so  by  voting  for  some  other  also  qualified : 
he  has  no  right  to  employ  his  franchise  merely  in  preventing  an 
election  and  so  defeating  the  object  for  which  he  is  empowered  and 
bound  to  attend.     And  this  is  a  wise  and  just  rule  in  the  law.     It 
is  necessary  that  an  election  should  be  duly  made,  and  at  the  lawful 
time;  the  electoral  meeting  is  held  for  that  purpose  only:  and, 
but  for  this  rule,  the  interest  of  the  public  and  the  purpose  of 
the  meeting  might  both  be  defeated  by  the  perverseness  or  the 
corruption  of  electors  who  may  seek  some  unfair  advantage  by 
postponement.    If  then  the  elector  will  not  oppose  the  election  of 
A.  in  the  only  legal  way,  he  throws  away  his  vote  by  directing  it 
where  it  has  no  legal  force  ;  and,  in  so  doing,  he  voluntarily  leaves 
unopposed,  *ue.  assents  to,  the  voices  of  the  other  electors.  [  •4S9  ] 

Where  the  disqualification  depends  upon  a  fact  which  may-be 
unknown  to  the  elector,  he  is  entitled  to  notice ;  for,  without  that, 
the  inference  of  assent  could  not  be  fairly  drawn,  nor  would  the 
consequence  as  to  the  vote  be  just.  But,  if  the  disqualification  be 
of  a  sort  whereof  notice  is  to  be  presumed,  none  need  expressly  be 
given :  no  one  can  doubt  that,  if  an  elector  would  nominate  and 
vote  only  for  a  woman  to  fill  the  ofl&ce  of  mayor  or  burgess  in 
Parliament,  his  vote  would  be  thrown  away  :  there  the  fact  would 
be  notorious ;  and  every  man  would  be  presumed  to  know  the  law 
upon  that  fact. 
It  follows  from  these  observations  that  the  true  ground  of  the 
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GosLixQ      decision  is  that  stated  by  Lord  Mansfield  in  the  case  first  cited  (i). 

Vkley.  "  Whenever  electors  are  present,  and  do  not  vote  at  all,"  "  they 
virtually  acquiesce  in  the  election  made  by  those  who  do."  In  that 
case  the  numerical  majority  contented  themselves  with  protesting 
against  the  election  of  him  for  whom  the  minority  voted.  In  the 
case  of  Taylor  v.  The  Mayor  of  Bath  (2)  the  counsel  in  argument 
took  the  distinction  between  not  voting  at  all  and  voting  for  the 
disqualified  candidate :  they  admitted  that  silence  might  well  be 
held  to  give  consent,  but  that  voting  for  the  other  candidate  was  an 
express  negative  :  it  was  the  only  way,  they  said,  of  voting  against 
one  to  vote  for  the  other.  But  the  Court  overruled  the  distinction: 
to  vote  for  a  person  not  qualified,  they  said,  was  the  same  thing 
as  not  to  vote  at  all,  which  it  was  admitted  would  have  been  a 
constructive  assent. 
[  440  ]  It  will  not  escape  observation^  that  in  all  these  cases  the  law 

required  the  concurrence  of  a  majority  of  the  electors  present  to 
make  the  election  good.  In  none  of  them  could  it  be  stated  as  a 
tenable  proposition  that  the  minority  could  bind  the  majority,  or 
make  a  good  election  against  their  votes.  In  all  of  them,  too,  the 
numerical  majority  were  de  facto  opposed  to  the  election  made. 
Yet  this  fact  was  never  considered  as  rendering  the  election  in  law 
other  than  by  an  actual  majority  (s). 


1846.  REG.   V.  MORTLOCK  and  Others, 

Afay22.       ^^  ^  ^  459—473 ;  S.  C.  14  L.  J.  M.  C.  153 ;  9  Jur.  261 ;  2  New  Sess.  Caa.  108.) 

!>  ^^^  -I  An  order  of  Quarter  Sessions,  on  dismissal  of  an  appeal  against  a  poor 

rate,  that  the  appellant  shall  pay  costs  "  immediately  upon  sernoe  of  this 
order  or  a  true  copy  thereof"  is  valid;  for  the  order  is  a  judgment  of  the 
Sessions,  and  therefore  service  of  the  original,  or  production  of  it  on  service 
of  a  copy,  cannot  be  required. 

On  indictment  (4)  for  disobeying  such  order,  with  an  averment  that  a  true 
copy  of  the  order  was  served  on  defendants,  and  they  had  notice  of  the 

(1)  Rex  V.  Foxcroft,  2  Burr.  1021.  votes  given  at  a  vestry  meeting  called 

(2)  3  Luders,  324.  Note  (H)  to  the  for  the  purpose  of  making  a  church 
case  of  The  District  of  Boroughs  of  rate  (see  per  Lord  Tbtjro,  4  H.  L.  C. 
Kirkwall,  &c,  at  p.  798).— A.  C. 

(3)  The  remainder  of  the  judgment  (4)  The  remedy  by  indictment  for 
is  omitted  for  the  reasons  already  indi-  disobedience  to  an  order  of  Quarter 
cated.  See  anU,  p.  489.  The  House  Sessions  for  payment  of  costs  has  been 
of  Lords  decided  that  the  above  prin-  practically  superseded  by  the  summary 
ciples  should  not  be  extended  *'  upon  procedure  provided  by  the  Summary 
the  authority  of  remote  and  analogous  Jurisdiction  Act,  1848  (11  &  12  Vict 
circuitous  reasoning "  to  the  case  of  c.  43),  s.  27. — A.  0. 
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said  order  and  of  the  contents  thereof  i  the  prosecutors  produced  in  Court  Kkq. 

the  minute  book  of  Quarter  Sessions  in  which  the  order  was  entered,  and  a  f. 

copy  of  the  order,  on  parchment,  which  was  an  authentic  extract  of  the  Mobtlock. 
minutes ;  and  they  offered  parol  evidence  that  a  true  copy  of  the  order  was 
serred  on  the  defendants,  and  the  contents  of  the  parchment  at  the  same 
time  read  over  to  them :  Held  that  (whether  the  parchment  was  an  original 
or  not)  parol  eyidenoe  as  to  the  copy  served  was  admissible  without  notice 
to  the  defendants  to  produce  the  copy  itself :  for  the  object  of  the  evidence 
was  only  to  prove  notice  of  the  order,  which  notice  the  copy  was;  and 
therefore  notioe  to  produce  it  was  unnecessary. 

The  order  for  costs  was  made  at  first  without  stating  the  amount,  which 
was  left  to  be  ascertained  by  the  clerk  of  the  peace;  the  justices  then 
adjourned ;  the  costs  were  taxed,  and  the  amount  verbally  reported  by  the 
clerk  of  the  peace  at  the  adjourned  sitting,  which  was  not  attended  by  all 
the  magistrates  originally  present.  The  order  was  there  finally  drawn  up, 
with  the  amount  of  costs  as  taxed. 

Quosre,  by  Culx&idob,  J.,  whether  the  justices,  at  the  adjourned  sitting, 
had  jurisdiction  to  settle  the  costs.  But,  evidence  having  been  given,  on 
the  trial  of  the  indictment,  that  both  appellants  and  respondents  had  an 
opportunity  of  attending  the  taxation,  and  knew  of  the  proceedings  at  the 
adjourned  Session,  and  took  no  objection  : 

Held,  on  motion,  after  verdict  of  Guilty,  for  a  new  trial  or  to  enter  a 
verdict  for  defendants,  that  the  irregularity,  if  any,  was  no  ground  for 
disturbing  the  verdict. 

Indiotmbnt,  stating  that,  on  &c.,  at  the  parish  of  Wicken,  m  the 

county  of  Cambridge,  a  rate  was  made  for  the  relief  of  the  poor  of 

the  said  parish :  That  ^defendants  gave  the  churchwardens  and       [  *460  ] 

overseers  of  Wicken  notice  of  appeal,  and  entered  such  appeal  at 

the  General  Quarter  Sessions  for  the  said  county,  which  were  holden 

January  6th,  1848 :  and  that,  at  the  same  Quarter  Sessions,  the 

appeal  came  on  for  trial,  and  was  determined.    And  that,  upon 

bearing  counsel  on  both  sides,  and  the  evidence,  ''  the  said  Court 

there  did  dismiss  the  said  appeal  and  did  confirm  the  said  rate  or 

assessment  so  made  as  aforesaid,  and  did  order  that  the  said 

Robert    Mortlock"   &c.   (the    now  defendants,   then  appellants), 

**  immediately  upon  service  of  the  said  order  or  a  true  copy  thereof, 

should  pay  unto  the  said  churchwardens  and  overseers  of  the  poor 

of  the  said  parish  of  Wicken  the  sum  of  912.  9^.  lOd.  for  their  costs 

and  charges  by  reason  of  the  said  appeal :  "  That  the  said  sum  was 

reasonable :  And  ''  that  a  true  copy  of  the  said  order  was  afterwards, 

to  wit  on  "  (fee.,  at  iio.,  "  personally  served  upon  each  of  them  the 

said  B.  M."  &c.  (the  now  defendants),  ''  in  the  said  order  named, 

and  they  the  said  B.  M."  &c.,  "  and  each  and  every  of  them,  then 

and  there  had  notice  of  the  said  order  and  of  the  contents  thereof, 

and  were  then  and  there  requested   to  obey  the  same  as  therein 

mentioned,  and  to  pay  the  said  sum  of  912.  98.  lOd.  to  the  said 

churchwardens  "  &c.  for  their  costs  &c.,  the  same  being  a  reasonable 
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Rsa.  sum  in  that  behalf  as  aforesaid.  Nevertheless  the  said  B.  M.  &c., 
MoRTLooK.  in  the  said  order  respectively  mentioned,  ''  did  then  and  there, 
upon  being  so  respectively  served  with  a  true  copy  of  the  said 
order  as  aforesaid,  unlawfully,  wilfully  and  contemptuously  neglect 
[  •^ei  ]  and  refuse  to  pay  "  *&c.  as  by  the  said  order  they  were  required, 
nor  have  they,  or  any  or  either  of  them,  obeyed  the  said  order,  or 
paid  &c.    In  contempt  of  the  said  justices.  See. 

There  were  seven  other  counts,  not  differing  from  the  first  in 
any  point  material  to  this  case.  The  last  two  averred  that,  after 
service  of  the  copy,  the  churchwardens  and  overseers  personally 
demanded  the  costs  from  the  defendants  respectively,  and  required 
them  to  pay  the  same  according  to  the  exigency  of  the  said  order. 

Plea :  Not  guilty. 

On  the  trial,  before  Lord  Abinger,  G.  B.,  at  the  Cambridgeshire 
Spring  Assizes,  1844,  Mr.  Pemberton,  the  clerk  of  the  peace,  pro- 
duced the  minutes  of  the  Quarter  Sessions  of  January  6th,  1843, 
and  read  the  order  in  question,  which  was  as  follows : 

''Cambridgeshire  (to  wit).  At  the  General  Quarter  Sessions  of 
the  peace  "  &c.,  *'  holden  at  the  County  Courts  in  and  for  the  said 
county  on  Friday  the  6th  day  of  January,  in  the  sixth  year  of  the 
reign"  <&c.,  ''before"  &c.  (naming  the  chairman  and  six  other 
magistrates),  "  and  others  their  companions,  justices  of  our  said 
lady  the  Queen  assigned  "  <&c. 

'*Eobert  Mortlock"   x      "  This  day  an  appeal  was  entered  by  Robert 
<tc,  **  appellants, 
and 


Churchwardens  and 

Overstera  of  Wicken, 

respondents." 


Mortlock "  &c.  "  against  a  certain  rate  or 
assessment  made  for  the  relief  of  the  poor  of 
the  parish  of  Wicken  in  the  county  of  Cam- 
bridge, and  bearing  date  the  81st  day  of  October  last.  And  now, 
upon  hearing  counsel  and  allegations  on  both  sides,  and  the  evidence 
produced,  this  Court  doth  dismiss  the  said  appeal,  and  doth  confirm 
[  *462  J  the  said  rate  or  assessment  so  ^made  as  aforesaid,  and  doth  order 
that  the  said  Robert  Mortlock  "  &c.,  "  immediately  upon  service  of 
this  order  or  a  true  copy  thereof,  do  pay  unto  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  Wicken  the  sum  of 
912.  98. 10c!.  for  their  costs  and  charges  by  reason  of  the  said  appeal. 

"  By  the  Court. 
"  Chbistophbb  Pbmbbbton, 

"  Clerk  of  the  Peace." 

Mr.  Pemberton  also  deposed,  on  cross  examination,  as  follows. 
"  The  costs  were  not  taxed  during  the  actual  sitting  of  the  Sessions, 
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bat  between  the  time  of  the  Court  adjoommg  and  its  meeting.  Rbo. 
The  order  was  then  drawn  up  at  the  adjourned  sittings.  I  reported  mobtlook. 
to  the  magistrates  what  I  thought  iit  and  proper  costs ;  and  the 
Court  adopted  it.  I  made  a  verbal  statement  which  the  Court 
adopted.  I  gave  both  parties  an  opportunity  of  attending.  The 
present  defendants  did  not  attend.  I  wrote  a  letter  to  Mr.  Wilkins, 
their  solicitor.  The  appeal  was  dismissed  for  want  of  due  notice. 
Mr.  Wilkins,  who  is  now  the  defendants'  attorney,  was  the  person 
attending  the  appeal,  and  was  present  when  the  order  was  made. 
There  were  four  or  five  of  the  magistrates  at  the  adjournment,  who 
were  at  the  original  Sessions  the  first  day,  viz.  6th  January.'' 

One  of  the  overseers  of  Wicken  stated  as  follows.  **0n  the 
29th  of  May  I  went  to  Mr.  Mortlock,  one  of  the  defendants. 
Mr.  King  was  with  me :  he  was  clerk  to  Isaacson,  the  attorney  for 
the  prosecution.  I  saw  Mortlock  the  defendant  on  the  29th  May. 
I  served  him  with  a  copy  of  the  order,  and  read  over  the  original. 
I  asked  him  for  a  sum  of  911.  ds.  lOd.y  the  sum  mentioned  in  the 
order:  he  refused  to  pay  it."  The  witness  *gave  similar  evidence  [  *^^^  1 
as  to  the  other  defendants :  King  deposed  that,  on  the  occasions 
referred  to,  he  served  each  of  the  parties  with  a  paper  which  he  told 
them  was  a  true  copy  of  the  order  of  Sessions,  and  which,  in  fact, 
was  a  true  copy ;  and  that  he,  at  the  time  of  service,  read  to  each 
defendant  the  contents  of  a  written  document,  which  was  also  a  true 
copy  of  such  order,  and  which  writing  (on  parchment  (i) )  was  produced 
on  the  trial  and  referred  to  by  the  witness  in  giving  his  evidence. 

The  defendant's  counsel  objected :  First,  that  notice  should  have 
been  given  to  the  defendants  to  produce  the  copy  served  upon  them, 
and  that,  in  default  of  such  notice,  the  prosecutors  could  not  inquire 
whether  the  copy  served  was  a  true  copy  of  the  order  of  Sessions ; 
secondly,  that  the  order  was  finally  drawn  up  at  an  adjourned 
Sessions,  attended  by  part  only  of  the  magistrates  who  were  present 
when  the  order  was  originally  made,  and  that  the  majority  at  the 
first  sitting  might  have  been  composed  of  magistrates  who  were 
absent  from  the  second.  The  Lobd  Chief  Babon  reserved  leave  to 
move,  on  these  points,  to  enter  a  verdict  for  the  defendants. 

Verdict,  Guilty. 

Gmming,  in  Easter  Term,  1844,  obtained  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  defendants,  or  a  new 

(1)  It  was  understood,  on  the  dis-  was  furnished  to  the  overseers  by  the 
cussion  in  Banc,  that  this  document      clerk  of  the  peace. 
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Beo.         trial  had,  on  the  grounds  above  stated  ;  or  why  there  should  not  be 

MoBTLOGK.    a*  new  trial,  on  the  ground  that  the  defendants  had  not  notice  of 

the  taxation,  and  did  not  attend  it :  or  why  the  judgment  should 

[  *464  ]      not  be  arrested,  because  the  indictment  did  not  ^allege  that  the 

original  order  was  produced  to  the  defendants. 

Byle8,  Serjt.  and  Worlledge  now  showed  cause : 

First,  as  to  the  point  taken  in  arrest  of  judgment.  If  ihe 
document  actually  served  was  not  an  original  order,  the  minute 
in  the  Sessions  book  was  the  original ;  which  latter  opinion  was 
that  of  the  Coubt  in  Rex  v.  Yeoveley  (i) :  the  books  of  a  Court  cannot 
be  carried  about  for  the  purpose  of  giving  notice ;  and,  that  being 
so,  a  copy  is  legitimate  evidence :  Alivon  v.  Furnival  (2).  The 
prosecutors  could  only  serve  that  which  the  clerk  of  the  peace  sent 
them  as  the  order.     ♦     *    * 

[  465  ]  Secondly,  notice  to  produce  the  copy  served  was  unnecessary,  on 

the  three  grounds  stated  by  Bayley,  J.  in  Coiling  v.  Treweek  (3) ; 
that  the  instrument  produced  and  that  served  are  duplicate  originals 
(which  point  is  explained  also  by  Jory  v.  Orchard  (4) ) ;  that  the 
instrument  served  is  itself  a  notice,  and,  therefore,  according  to  the 
general  rule  (6),  notice  to  produce  not  requisite ;  and  that,  from  the 
very  nature  of  the  proceeding,  the  party  having  the  instrument 
must  know  that  he  is  charged  with  the  possession  of  it ;  on  which 
last  point  JoUey  v.  Taylor  (6),  Hammond  v.  Plank  (7),  and  How  v. 
Hall  (8)  are  authorities. 

[  *466  ]  Thirdly,  the  adjourned  sitting  at  which  the  order  was  finally 

drawn  up  was,  in  point  of  law,  one  with  the  ^original  Session ;  and 
this  Court  will  not  inquire  who  were  present  on  each  occasion. 

(LoBD  Denman,  Ch.  J. :  If  it  is  the  same  Sessions,  we  certainly 
cannot  inquire  into  that.) 

The  Court  will  not,  in  this  stage  of  proceedings,  look  beyond  the 
order  itself,  in  which  nothing  irregular  appears,  for  the  purpose  of 
questioning  its  validity  :  Rex  v.  Mitton  (9). 

(CoLBBiDOE,  J. :  The  decision  there  was  on  motion  in  arrest  of 

(L)  8  Ad.  &  El.  806.  (6)  1  Camp.  143. 

(2)  40  E.  E.  461  (1  Oi-.  M.  &  R.  277 ;  (7)  Peake,  N.  P.  C.  222,  Srd  ed. 
S,  C.  4  Tyr.  751).  note  (o)  to  Shaw  v.  Markham. 

(3)  30  fi.  E.  366  (6  B.  &  0.  394).  (8)  12  E.  E.  515  (14  East,  274). 

(4)  0  E.  E.  537  (2  Bos.  &  P.  39).  (9)  3  Esp.   N.   P.  C.  200,  note  to 
(6)  See  Doe  d.  Fleming  v.  Somerton^       Goss  v.   Jackson,      And  see    Eeg'   Vi 

ante,  p.  404.  Seveitoaka,  aiUe,  p.  423. 
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judgment.     Suppose  it  had  appeared  here  that  the  final  order  was        Reo. 
made  when  only  one  justice  was  present,  or  when  all  present  were    mobtlock. 
interested,  or  when  the  Sessions  had  ended.) 

Then  the  order  would  have  been  without  jurisdiction,  and  might 
have  been  removed  by  certiorari  and  quashed.  In  Rex  v.  Oilkes  (i) 
Lord  Tentbbden  refused  to  try  the  merits  of  an  order  on  an 
indictment  for  disobeying  it. 

(CoLBBiDOB,  J. :  The  question  here  is  not  on  merits ;  the  objection, 
if  any,  is  to  jurisdiction.) 

The  Sessions  are  all  one  day.  Four  or  five,  at  least,  of  the  same 
magistrates  were  present  on  the  second  occasion  as  on  the  first. 
The  order  had  been  made ;  it  was  not  open  to  them  to  reverse  it : 
nothing  remained  but  to  receive  the  report  of  the  clerk  of  the  peace, 
and  settle  the  amount  of  costs. 

(CoLsaiDaB,  J. :  As  you  put  it,  the  order  of  Sessions  was  made 
before  the  amount  was  ascertained.     That  would  be  bad.) 

The  Sessions  did,  in  effect,  what  this  Court  sanctioned  in  Sellwood  v. 
Mount  (2),  where  Lord  Dbnman,  Ch.  J.  said  :  "  This  rule  "  (that  the 
justices  cannot  delegate  the  duty  of  ascertaining  costs) ''  will  by  no 
means  prevent  the  Court  of  Sessions  from  directing  their  officer  to 
tax  the  costs  in  their  aid,  and  ^adopting  his  taxation  as  their  own  [  *467  ] 
act,  and  inserting  the  amount  in  their  order." 

(CoLBBiDOE,    J.:  All  is  right  here,  if  the   Sessions  and    the 
adjournment  were  identical.) 

Legally  they  were  so. 

(CoLBBiDOE,  J. :  If  there  had  been  no  application  for  costs  at  the 
first  sitting,  could  it  have  been  made  at  the  adjournment  ?) 

The  facts  make  it  unnecessary  to  determine  that. 

(CoLEBiBOB,  J. :  The  difficulty  might  be  got  over  by  not  adjourn- 
ing till  the  clerk  of  the  peace  had  reported.) 

Lastly,  no  notice  of  taxation  was  necessary,  the  taxation  being  the 

act  of  the  Court  itself.     And,  if  the  proceeding  was  improper, 

(1)  3  Car.  &  P.  52.  (2)  55  B.  £.  401  (1  Q.  B.  726).    See 

Reg.  V.  Clark,  5  Q.  B.  887. 
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Reg.        as  taken  ex  parte^  the  order  should  have  been  brought  up  by 
MoBTLocK.    certiorari. 

(Lord  Dbnman,  Gh.  J.  :  I  think  the  evidence,  as  reported  by 
the  Lord  Chief  Baron  (i),  shows  notice.) 

Prendergast  and  Ounning,  contra  : 

It  was  not  admitted  at  the  trial  that  notice  of  the  taxation  was 
given ;  nor  is  it  proved  by  Pemberton's  evidence ;  and  it  is  against 
principle  that  a  party  should  be  brought  into  contempt  or  otherwise 
subjected  to  penalties  by  a  proceeding  taken  behind  his  back: 
Painter  v.  Liverpool  Gas  Company  {2). 

(Lord  Dbnman,  Gh.  J. :  I  never  heard  of  costs  at  Sessions  being 
taxed  in  Court.  The  real  course  is  that  the  order  is  made  for  costs, 
all  parties  understanding  that  the  taxation  will  be  gone  into  by  the 
officer ;  and  the  Sessions  adopt  his  decision.) 

As  to  the  adjournment :  the  magistrates  who  heard  the  appeal  were 
cognizant  of  all  the  facts  ;  but  there  were  no  legal  means  by  which 
those  who  attended  the  second  sitting  only  could  be  informed  of 
[  *468  ]  what  passed  at  the  first.  It  *is  no  answer  to  these  objections  to 
say  that  the  Court  cannot  now  look  beyond  the  order  itself.  The 
decision  cannot  be  reviewed  as  to  the  merits ;  but  it  may  still  be 
shown  that  no  valid  order  was  made.  If,  for  example,  persons  had 
joined  in  making  it  who  were  not  magistrates  at  all,  the  Court  could 
not  refuse  to  notice  that  fact.  The  power  of  justices  in  these  matters 
is  limited  by  statute ;  and,  if  it  has  been  exceeded,  that  cannot  at 
any  time  be  overlooked. 

Then,  as  to  the  indictment.  An  order  to  pay  "  upon  service  of 
the  said  order  or  a  true  copy  thereof  *'  is  bad  on  the  face  of  it  ; 
though,  if  an  order  to  pay  generally  had  been  stated,  that  might 
have  been  sufficient.  Service  of  a  document  implies  giving  an 
opportunity  to  see  the  original ;  mere  delivery  of  a  copy  is  not  a 
legal  service.  Again,  as  to  the  service  itself,  the  indictment  stated 
that  a  true  copy  was  served  on  the  defendants.  If  it  had  alleged 
merely  that  they  had  notice  of  the  order,  that  perhaps  might  have 
been  sufficient ;  but  here  a  defective  service  is  shown  on  the  record. 
No  precedent  has  been  found  in  which  service  of  a  copy  was  alleged, 
without  showing  production  of  the  original. 

(1)  The   statement,    pp.  494,   495,      report 
ante,  is  in  the  words  of  his  Lordship's  (2)  42  B.  B.  423  (3  Ad.  &  EI.  433). 
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(Lord  Denman,  Ch.  J. :  Stat.  17  Geo.  II.  c.  88,  s.  4,  empowers         Reg. 
the  justices,  on  appeal  against  a  rate,  to  award  costs  in  the  same    mobtlock. 
manner  as  they  are  empowered  so  to  do,  by  stat.  8  &  9  Will.  III. 
c.  30,  8.  8,  on  appeals  against  orders  of  removal ;  and,  in  the  latter 
case,  ''  a  true  copy  of  the  order  "  for  costs  is  the  document  on  which 
a  justice  may  act.) 

That  is  only  where  the  party  liable  resides  out  of  the  jurisdiction  of 
the  Sessions,  and  a  justice,  within  whose  jurisdiction  the  party 
resides,  is  called  upon  to  enforce  their  order. 

(Patteson,  J. :  What  do  you  say  is  the  order  ?    If  it  is  *the      [  •*«»  ] 
minute  book  of  the  Sessions,  you  cannot  expect  that  to  be  carried 
about.) 

There  may  be  a  difficulty ;  but  it  lies  upon  the  prosecutors.  They 
are  bound  to  point  out  an  original  and  a  true  copy ;  to  prove,  as 
in  the  case  of  service  of  a  mbpoena  (i),  that  the  copy  was  served,  and 
the  original  at  the  same  time  shown. 

(Patteson,  J. :  If  nothing  is  given  out  to  the  prosecutor  as  the 
judgment,  what  can  he  show? 

WioHTMAN,  J. :  While  the  judgment  remains  with  the  Sessions, 
their  minute  is  the  evidence  of  it ;  when  it  has  to  be  removed  they 
make  up  a  record. 

Patteson,  J. :  If  you  had  to  serve  a  party  with  a  judgment  of 
this  Court,  what  original  could  you  show  ? 

LoBD  Denman,  Gh.  J. :  The  overseer  stated  in  his  evidence  that 
he  served  a  copy  and  read  over  the  original.  I  suppose  that  was 
what  he  received  from  the  clerk  of  the  peace.) 

It  appears  from  Rex  v.  YeoveUy  (2)  that  there  could  have  been  no 
original  but  the  Sessions'  book.  Whatever  might  be  the  original 
order  here,  there  was  no  proof  that  a  document,  being  the  original, 
was  produced  to  the  defendants ;  therefore  Rex  v.  Alnivick  (8)  is  a 
direct  authority  for  them. 

As  to  the  necessity  of  notice  to  produce ;  it  has  been  held  in  civil 
cases  that  an  instrument  might  be  proved  without  notice ;  but  that 
has  been  where  the  exact  terms  of  it  were  not  material ;  as  in  Haw 

(1)  2  Buss,  on  Crimes,  945,  3id  ed.  (3)  5  B.  &  Aid.  184. 

(2)  8  Ad.  &  M.  806. 
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V.  HaU  (i),  where  the  action  was  trover  for  a  bond,  and  the  Court 
said  that,  without  notice  to  produce,  parol  evidence  might  be  given 
of  an  instrument  answering  the  general  description  in  the  declara- 
[  *470  ]  tion :  but  this  does  not  apply  *where  the  question  of  liability 
depends  upon  the  words  of  the  document. 

LoBD  Denman,  Gh.  J. : 

There  is  no  ground  for  arresting  t&e  judgment.  The  indictment 
alleges  an  order  of  the  Quarter  SeBsions  to  pay  ''  upon  service  of 
the  said  order  or  a  true  copy  thereof/'  and  states  that  a  true  copy 
of  the  order  was  served.  That  is  perfectly  sufficient.  It  is  not 
denied  that  a  general  allegation  of  an  order  to  pay  on  notice  of 
such  order  would  have  been  sufficient^  with  an  averment  of  notice 
given.  The  language  used  here  may  be  translated  into  the  same 
words :  and  the  case,  on  this  point,  is  the  same,  whether  the  minute 
book  or  the  order  drawn  up  on  parchment  be  the  original.  As  to 
the  evidence :  there  was  no  need  of  a  notice  to  produce  the  copy 
served.  That  which  is  called  by  one  witness  the  original,  and  by 
another  a  true  copy,  was  read  over  to  the  defendants,  and  a  copy  of 
it  left  with  each.  The  only  object  of  the  proof  was  to  show  notice 
of  the  order ;  and  a  notice  to  produce  the  paper  served  would  have 
[  '^Ti  ]  been  notice  to  produce  a  *notioe,  which  is  never  required.  The 
judgment  of  Sessions  as  to  the  costs  was  good.  The  magistrates 
must  be  taken  to  have  ordered,  in  the  first  instance,  in  the  presence 
of  all  the  parties,  that  the  defendants  should  pay  such  costs  as  the 
officer  might  find  to  be  due.  If  the  taxation  had  been  a  proceeding 
behind  the  back  of  one  party,  it  would  have  been  bad :  but  I  think 
the  result  of  the  evidence  is  that  both  had  the  opportunity  of 
attending.  Mr.  Pemberton  states  that  he  wrote  a  letter  to  the 
defendants'  solicitor ;  and  it  might  have  been  objected  at  the  trial 
that  the  letter  was  not  produced ;  but  this  was  not  done ;  and  many 
irregularities  pass  in  that  way  on  a  trial  which  might  be  corrected  if 
pointed  out  at  the  time,  but,  unless  the  objection  is  noted  at  the  trial 
as  the  ground-work  of  a  future  application  to  the  Court,  it  goes  for 
nothing.  The  result  of  the  evidence,  therefore,  is^that  the  justices 
dismiss  the  appeal  with  costs,  and  say  to  the  parties :  ''  The  clerk  of 
the  peace  will  settle  the  amount,  and  it  will  be  inserted  in  the  order 
afterwards :  are  you  content  ?  "  and  they  make  no  objection.  If  the 
officer  had  been  guilty  of  any  impropriety  in  the  taxation,  he  might 
have  been  called  to  account  for  it :  but  no  such  complaint  was  made. 
(1)  12  B.  E.  615  (14  East,  274). 


VOL.  Lxvm.]        1845.    Q.  B.    7  Q.  B.  471—478.  50] 

Pattbson,  J. :  Kso. 

As  to  the  last  point,  not  only  had  the  parties  an  opportunity  of  Mortlook. 
attending  the  taxation,  but  it  would  seem  that  Mr.  Pemberton  stated 
the  amount  of  costs  in  Court  when  they  might  have  objected  and 
did  not.  As  to  the  evidence  ;  the  question  raised  as  to  production 
of  the  original  order  brings  the  case  to  this  point,  whether  the  order 
of  Sessions,  to  pay  on  service  of  the  original  order  or  a  true  copy, 
was  itself  good  or  *not :  and  I  think  it  was  good.  I  do  not  know,  [  *^72  ] 
from  the  evidence,  whether  the  minute  book  or  the  parchment  was 
the  order ;  whether  it  was  entered  in  extenso  on  the  minute  book, 
or  was  fully  drawn  up  for  the  first  time  when  written  upon  the 
parchment.  If  the  book  was  the  original,  it  could  not  be  shown  at 
the  time  of  service ;  if  the  parchment  was  the  original,  its  contents 
were  read  over.  No  notice  to  produce  the  copy  served  could  be 
necessary.  The  object  of  a  notice  to  produce  is  to  let  in  secondary 
evidence :  but  of  what,  in  this  case,  was  secondary  evidence  to  be 
offered  ?  The  original,  whether  it  was  the  minutes  or  the  parch- 
ment, was  in  Court:  the  document  to  which  the  parol  evidence 
related  was  only  a  copy ;  and  to  say  that  notice  must  be  given  to 
let  in  evidence  of  the  service  of  that  piece  of  paper  is,  in  effect, 
insisting  upon  notice  to  produce  a  notice. 

Williams,  J. : 

Whether  the  minutes  or  the  parchment  were  the  original,  it  is 
clear  that  notice  to  produce  the  copy  was  unnecessary.  If  that 
which  was  handed  to  the  parish  officer  by  the  clerk  of  the  peace 
was  the  original,  it  was  shown ;  the  officer  must  have  meant  that 
document  when  he  stated  that  he  read  over  the  original.  To 
require  production  of  the  copy  served  would  have  been  demanding 
notice  to  produce  a  notice.  The  point  as  to  notice  of  taxation  can 
be  raised  only  by  deserting  the  report  of  the  Lord  Chibf  Baron  ; 
for,  according  to  that,  Pemberton  gave  both  parties  the  opportunity 
of  attending.  If  the  evidence  on  that  point  was  not  sufficient,  the 
objection,  as  my  Lord  has  observed,  should  have  been  taken  at  the 
trial.  As  to  the  indictment,  I  think  it  was  a  proper  condition  in 
the  '''order,  as  there  stated,  that  the  payment  should  be  made  on  [  *473  ] 
service  of  the  order,  or  a  true  copy. 

COLERIDOB,  J. : 

It  was  a  proper  term  in  the  order,  as  set  forth  on  this  record, 
that  the  order  or  a  copy  should  be  served,  whichever  may  be  deemed 
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the  original  order.  An  order  of  Quarter  Sessions  is  not  like  an 
order  of  justices  out  of  Sessions:  it  is  the  judgment  of  a  Goart; 
and  that  cannot  be  carried  about ;  it  is  sufficient  if  a  copy  be  shown. 
As  to  the  jurisdiction  to  make  the  ultimate  order,  I  have  had  some 
doubt :  but  we  must  keep  to  the  Judge's  report.  I  have  a  strong 
opinion  that  we  must  take  this  order,  as  to  the  amount  of  costs,  as 
made  at  an  adjourned  Session ;  and  I  doubt  whether  an  adjourned 
Session  could  make  an  order  for  costs  incurred  on  an  appeal  heard 
at  the  original  Sessions.  The  inquiry,  whether  the  same  justices 
were  present  at  each,  is  one  which  we  make  for  many  purposes : 
and  we  might  enter  into  it  here.  But  the  Judge's  note  shows  us  a 
state  of  things  amounting  to  a  consent.  The  appeal  is  dismissed 
with  costs,  to  be  taxed.  The  clerk  of  the  peace  says  that  he  gave 
the  parties  an  opportunity  of  attending,  and  wrote  a  letter  to  the 
defendants'  solicitor ;  the  letter  was  not  produced,  but  no  objection 
was  made  to  that  on  the  trial :  and  we  must  now  assume  that  the 
letter  showed  the  time  at  which  the  parties  were  to  attend.  Then, 
that  which  took  place  at  the  adjourned  Session  was  merely  a 
communication  by  him  of  what  had  been  done  under  these 
circumstances.    On  the  other  points  I  have  no  doubt. 

Rule  discharged. 


1845.  WORTHINGTON  v.  GEIM8DITCH. 

^tL^l  (7  Q.  B.  479-485 ;  S.  0.  15  L.  J.  Q.  B.  62;  10  Jur.  26.) 

p'TIT'i  A.,  an  attorney,  being  indebted  to  B.  in  several  Bums  on  bond,  and 

simple  contract,  bearing  interest,  from  time  to  time  stated  accounts  with.  B. 
in  which  he  debited  himself  with  the  interest,  and  took  credit  for  payments 
which  he  made  from  time  to  time,  on  account  of  B.,  for  the  rent  and  tithes 
of  a  farm  occupied  by  B.  and  other  disbursements.  The  latest  of  these 
accounts  was  stated  in  1823 ;  and  a  balance  was  struck  therein  in  favour  of 
B. :  up  to  that  time  the  rents  and  tithes  had  nearly  balanced  the  interest ; 
but  the  rents  were  then  considerably  reduced.  Afterwards  A.,  who  took 
considerable  part  in  the  management  of  B.'s  affairs,  continued  to  pay  the 
rents  and  tithes  on  B.'s  accoimt,  and  stated  a  further  account  with  B.  in 
writing,  in  which  he  took  credit  for  the  payment  of  rent  and  tithes,  but 
inserted  no  item  on  the  debit  side.  The  latest  account* stated  was  in  1842. 
B.,  in  1843,  sued  A.  for  the  sums  due  on  simple  contract,  and  interest 
thereon : 

Held  that  the  facts  above  stated  were  evidence  for  the  jury,  from  which 
they  might  find  that  the  payments  of  rent  and  tithes  since  1823  were 
payments  made  on  account  of  the  interest  due  on  the  simple  oontract 
debts,  so  as  to  take  the  case  out  of  the  Statute  of  Limitations. 

Declaration,  December  80th,  1848,  in  debt  for  money  lent  to 
defendant  by  the  intestate  and  M.  D.  whom  intestate  survived: 
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coants  for  money  had  and  received,  for  interest,  and  on  an  account  Worthing- 
stated.  The  defendant  pleaded,  with  other  pleas,  the  Statute  of  ^^^ 
Limitations.  Issue  thereon.  On  the  trial,  before  Williams,  J.,  at  Qwmsditoh. 
the  Chester  Spring  Assizes,  1844,  it  appeared  *in  evidence  that  the  [  *^^o  ] 
intestate  and  her  sister  M.  D.  jointly  rented  and  occupied  a  farm 
from  1806  to  the  death  of  M.  D.  in  18S9 :  the  defendant  was  a 
relative  of  the  sisters,  was  employed  by  them  as  their  solicitor,  and 
took  a  considerable  share  in  the  management  of  their  affairs. 
Regular  accounts  in  his  handwriting  from  1817  to  1828  were  given 
in  evidence  by  the  plaintiff,  in  which  the  defendant  charged  himself 
with  the  interest  on  several  sums  for  which  he  was  debtor  to  them, 
some  being  due  on  bond  and  some  on  simple  contract;  taking  credit 
for  various  payments  for  the  rent  and  tithes  of  the  farm  and  other 
disbursements  on  their  behalf,  which  he  deducted  from  the  interest 
account.  The  last  account  so  stated,  in  1828,  showed  a  balance, 
for  interest  then  due  from  him,  of  62/*  8«.  6^d.  At  this  period  the 
rent  of  the  farm,  which  down  to  that  time  had  nearly  balanced  the 
interest,  was  considerably  reduced,  and  no  subsequent  statement  of 
an  account  on  both  sides  was  produced:  but  in  1842,  after  the  death 
of  both  sisters,  defendant  stated  an  account  in  writing  (which  the 
plaintiff  gave  in  evidence),  headed  "Bents  and  tithes  paid  by 
Mr.  Grimsditch  on  account  of  the  late  Miss  Duncalf."  By  this 
it  appeared  that,  from  December,  1826,  to  December,  1841,  he  had 
half-yearly  paid  the  rent  of  the  farm  to  the  landlord,  on  account 
of  the  intestate.  There  were  no  items  on  the  debit  side  of  this 
account :  and  the  payments  for  which  he  thus  took  credit  were 
proved  to  have  been  made  in  fact  by  him  on  account  of  the  intestate 
and  her  sister.  On  behalf  of  the  defendant  it  was  contended  that 
there  was  no  evidence  to  take  the  case  out  of  the  Statute  of  Limita- 
tions. The  learned  Judge  thought  there  was  evidence  for  the  jury; 
and,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  on 
the  last  issue  upon  this  objection,  *left  it  to  the  jury  to  say  whether  [  *48i  ] 
the  payments  by  defendant  since  1825  were  payments  on  account 
of  the  interest,  in  which  case  alone  they  would  take  the  present 
claim  out  of  the  statute.    Verdict  for  plaintiff  on  all  the  issues. 

EvanSf  in  Easter  Term,  1844,  obtained  a  rule  nisi,  pursuant 
to  the  leave  reserved. 

Welsby  now  showed  cause  (i) : 

The  earlier  statements  of  account  show  that  down  to  1828  the 
(1)  Before  Lord  Denman,  Gh.  J.,  Patteson,  Coleridge  and  WilliamB,  J  J. 
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WOBTHINO- 
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rent  and  other  payments  by  the  defendant  were  regularly  set  off 
against  the  interest :  that  is  some  evidence  of  a  mutual  arrange- 
ment having  existed  at  that  time  for  the  defendant  to  make  such 
payments  out  of  the  interest ;  Ashby  v.  James  (i).  The  defendant 
continued  to  make  those  payments  regularly  from  that  time  until 
1842 ;  that  is  evidence  that  the  arrangement  continued  until  then. 
This  is  not  relied  on  as  a  part  payment  of  the  principal,  but  as  a 
recognition  by  payment  of  interest,  which  is  not  affected  by  stat.  9 
Geo.  IV.  c.  14.  Payments  which  were  regularly  made  every  half- 
year  must  have  been  on  some  account ;  on  what  account,  as  is 
observed  by  Pabke,  B.  in  Waugh  v.  Cope  (2),  is  a  question  of  fact. 
[He  also  cited  Waters  v.  Tompkins  (8).] 


[482] 


[  •483  ] 


Evans  and  E.  V.  WiUiamSf  contra  : 

The  plaintiff's  evidence  showed  the  defendant  to  have  been  at 
one  time  indebted  to  the  intestate  and  her  sister  on  two  different 
accounts,  on  bond,  and  for  money  lent  by  them  :  to  which  account 
are  unexplained  payments  to  a  third  party  to  be  referred  ?  *  * 
In  Tippets  v.  Heane{4)  Parke,  B.  said,  ''In  order  to  take  a  case 
out  of  the  Statute  of  Limitations  by  a  part  payment,  it  must  appear, 
in  the  i^rst  place,  that  the  payment  was  made  on  account  of  a  debt. 
That  was  left  in  ambiguity  in  the  present  case.  Secondly,  it  must 
appear  that  the  payment  was  made  on  account  of  the  debt  for 
which  the  action  is  brought.  Here,  the  evidence  does  not  show  any 
particular  account  to  which  the  payment  was  applicable.  The  jury 
seem  to  have  considered  it  as  a  payment  of  *part  of  the  debt  in 
question ;  and  perhaps,  as  there  was  no  other  account  found  to 
have  been  in  existence  between  the  parties,  they  might  be  warranted 
in  so  doing.  But  the  case  must  go  further ;  for  it  is  necessary,  in 
the  third  place,  to  show  that  the  payment  was  made  as  part  pay- 
ment of  a  greater  debt,  because  the  principle  upon  which  a  part 
payment  takes  a  case  out  of  the  statute  is,  that  it  admits  a  greater 
debt  to  be  due  at  the  time  of  the  part  payment."  This  reasoning 
applies  with  still  greater  force  to  the  case  now  before  the  Court,  in 
which  there  is  a  similar  ambiguity  as  to  the  payments  being  on 
account  of  any  debt,  and  there  was  an  existing  debt  on  bond,  not 
the  subject  of  the  present  action.      [They  also  cited  Mills  v. 


(1)  63  E.  E,  676  (11  M.  &  W.  642). 

(2)  55  E.  E.  801  (6  M.  &  W.  824, 
827). 

(3)  41  E.  E.  827  (2  C.  M.  &  E.  723, 


726 ;  S.  a  Tyr.  &  G.  137). 

(4)  40  E.  E.  549  (1  0.  M.  &  R  252 ; 
S.  C.  4  Tyr.  772), 
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Fowkes  (i).]    The  present  is  an  attempt  to  give  to  a  set-off  the    worthing- 


TON 


effect  of  a  payment  on  a  specific  account.  The  cases  on  the  effect 
of  an  open  account,  as  regards  the  Statute  of  Limitations,  are  Gbimsditoh. 
collected  in  note  (i)  to  Webber  v.  TiviU  (2).  It  need  not  be  con- 
tended that  an  open  account  will  in  no  case  bar  the  statute  :  there 
might  be  an  express  agreement  to  pay  the  rent  out  of  the  interest : 
bat  in  the  present  case  there  is  no  evidence  of  any  such  agreement; 
the  amounts  of  interest  and  of  the  defendant's  payments  differed 
considerably  during  the  period  in  question,  and  never  tallied 
exactly. 

Cur.  adv.  wit. 

LoBD  Dbnman,  Gh.  J.,  in  the  same  Term  (June  6th),  delivered  the       [  484  ] 
judgment  of  the  Goubt  : 

The  question  here  turns  upon  the  effect  of  certain  payments  to 
take  the  case  out  of  the  Statute  of  Limitations.  The  action  is  for 
money  lent.  The  payments  relied  on  are  not  put  as  part  payments 
of  the  principal,  but  payments  of  the  interest.  There  is  no  direct 
evidence  of  their  having  been  made  expressly  as  such ;  nor  were 
they  payments  to,  but  for,  the  intestate  and  her  sister  first,  and 
latterly  for  her  alone,  she  having  survived ;  and  the  question  is, 
whether  there  be  any  evidence  that  they  were  made  in  that 
character  by  their  direction,  or  treated  between  them  and  the 
defendant  as  such ;  for,  independently  of  any  such  evidence,  they 
would  in  themselves  be  matter  of  set-off,  not  payment,  and  so  not 
bar  the  statute.  They  may,  however,  have  that  effect  in  more  ways 
than  one.  Where  there  are  accounts  with  items  on  both  sides,  the 
going  through  them  and  striking  a  balance  converts  the  set-off  into 
pajnnent,  as  was  said  by  Aldbrson,  B.  in  Ashby  v.  James  (3).  So, 
by  agreement  between  the  parties,  the  payment,  by  the  debtor,  of 
money  owing  by  the  creditor  to  a  third  person  may  be  a  mode  of 
payment  either  of  interest,  or,  in  part,  of  the  principal,  to  the 
creditor ;  and  such  agreement,  like  any  other,  may  be  proved  by 
implication,  or  course  of  dealing,  or  ratification,  as  well  as  by  express 
and  previous  direction. 

The  cases  referred  to  were  generally  cases  of  part  payment,  not 
payment  of  interest.  In  one  of  the  last  of  them,  Waugh  v.  Cope  (4), 
Pabkb,  B.  properly  intimated  that  the  character  of  such  payment 

(1)  50  E.  R.  750  (5  Bing.  N.  C.  456).  (3)  63  E.  E.  676  (11  M.  &  W.  542). 
See  also  Bum  v.  Botdton,  2  C.  B.  476.  (4)  55  E.  E.  801  (6  M.  &  W.  827). 

(2)  2  WmB.  Saund.  127  c,  6th  ed. 
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[  •^s  ] 


may  be  rather  matter  of  evidence  than  of  law.  The  same  obfierva- 
tion  ^applies  very  generally ;  certainly  in  this  case.  The  question 
will  always  turn  on  the  distinction  between  cross  demands  and 
set-off,  on  the  one  hand,  and  part  payment  on  the  other,  a  dis- 
tinction clear  enough  in  principle,  but  dependent  for  its  application 
on  facts,  and  therefore  not  always  applicable  with  ease.  The 
payments  here  relied  on  are  of  rent  and  tithes  for  the  house  and 
lands  which  the  intestate  occupied.  From  the  accounts  put  in 
it  should  seem  that  the  first  payment  was  without  any  express 
authority ;  but,  in  subsequent  accounts  put  in,  the  rent  and  tithes 
paid  are  treated  as  deductions  from  the  sum  due  for  interest,  and 
as  having  been  paid  for  the  intestate ;  and  they  are  classed  with 
cash  payments  on  account.  After  this  the  direct  interest  accoant 
disappears,  but  the  defendant  states  accounts  on  one  side  only,  in 
which  he  charges  the  rents  as  paid  for  the  intestate.  In  the  early 
periods  the  interest  and  the  rents  nearly  balanced  each  other  in 
amount ;  in  later  periods,  by  a  lowering  of  the  rents,  the  interest 
exceeded.  The  defendant  appears  to  have  been  related  to  the 
sisters,  and  to  have  taken  a  considerable  share  in  the  management 
of  their  affairs.  It  is  unreasonable  to  say  that  all  these  circum- 
stances were  not  evidence  to  be  submitted  to  the  jury,  from  which 
they  might  draw  the  conclusion  that,  in  the  payments  the  defendant 
made,  he  acted  as  the  agent  of  the  intestate  and  her  sister,  applying 
to  the  discharge  of  these  demands  on  them,  by  their  authority, 
money  in  his  own  hands  which  was  due  to  them  from  himself  on 

the  interest  account. 

Rule  discharged. 


1845. 
May  2S. 

[649] 


EEG.  V.  The  INHABITANTS  of  BEIGHTHELMSTON. 

(7  a.  B.  649—554 ;  S.  C.  14  L.  J.  M.  0.  137.) 

An  order  of  removal  was  made  on  an  examination  which  showed  th&t 
the  pauper  never  acquired  a  settlement  for  himself,  but  was  emandpsted 
in  1823 :  that  his  father  was  apprenticed  in  L.  in  1790,  and  was  remoyed 
to  L.  under  an  order  of  removal  in  1838,  against  which  L.  had  not 
appealed,  but  had  subsequently  maintained  the  father ;  the  examinatioBs 
did  not  set  forth  the  circumstances  of  the  apprenticeship  so  as  to  prove 
that  the  father  acquired  a  settlement  in  L.  thereby,  but  they  showed  that 
the  father  never  gained  a  settlement  after  the  apprenticeship : 

Held  that  the  order,  unappealed  against,  for  the  removal  of  the  father, 
was  conclusive  evidence  of  the  settlement  of  the  son« 

On  appeal  against  an  order  of  justices  for  removing  John  Guile, 
his  wife  and  children,  from  the  parish  of  Brighthelmston,  Sussex, 
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to  the  parish  of  Little  ^Hampton,  in  the  same  coonty,  the  Sessions        Rbo. 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  thb  Inhabi- 
following  case.  ^tS' 

The  pauper,  John  Guile,  who  had  gained  no  settlement  in  his    hblmston. 
own  right,  was  a  legitimate  son  of  Thomas  Guile,  one  of  the       ^  *^^^  ^ 
examinants.    He  was  bom  19th  April,  1804,  and  became  emanci- 
pated by  marriage  on  28th  November,  1828.    The  examination  of 
the  said  Thomas  Guile  (amongst  other  things)  stated  as  follows : 

**  The  pauper,  John  Guile,  is  my  son  born  in  lawful  wedlock. 

He  was  forty  years  of  age  on  the  19th  of  April  last.    I  believe  he 

has  never  done  any  act  whereby  to  gain  any  legal  settlement  in  his 

own  right.  I  was  legally  removed  from  the  parish  of  New  Shoreham 

five  years  ago  on  the  26th  December  last,  by  Mr.  Millwood,  one  of 

the  parish  officers  of  the  parish  of  New  Shoreham,  to  the  parish  of 

Little  Hampton  in  the  said  county,  by  an  order  of  two  of  her 

Majesty's  then  justices  of  the  peace  acting  at  Steyning  in  and  for 

the  county  of  Sussex;  and  I  was  duly  delivered  with  the  said  order 

to  the  overseer  of  the  parish  of  Little  Hampton;  and  the  said  order 

has  not  been  appealed  against.    I  lived  in  the  workhouse  of  the 

said  parish  of  Little  Hampton  for  about  one  month  ;  and  then  the 

overseers  agreed  to  allow  me  two  shillings  per  week  relief  out  of  the 

workhouse  for  me  to  return  to  the  parish  of  New  Shoreham,  where 

I  had  been  living,  and  where  I  now  reside  and  have  been  residing 

ever  since  I  left  the  said  workhouse,  and  have  been  relieved  by  the 

overseers  of  the  said  parish  of  Little  Hampton  with  weekly  relief. 

I  gained  my  legal  settlement  in  the  said  parish  of  Little  Hampton 

by  apprenticeship  to  Jeremiah  Scarvell,  *when  I  was  about  eighteen      [  *55i  ] 

years  of  age.    I  am  now  seventy-four  years  of  age.    I  have  never 

gained  any  subsequent  settlement  to  my  said  apprenticeship." 

The  order  under  which  Thomas  Guile  was  removed  as  above 
stated,  bearing  date  8rd  December,  1888,  and  which  was  in  the 
usual  form,  was  duly  proved  before  the  removing  justices,  and  a 
copy  thereof  transmitted  to  the  appellants. 

The  several  facts  deposed  to  in  the  above  examination  of  the  said 
Thomas  Guile  were,  for  the  purposes  of  this  case,  admitted  by  the 
appellants. 

The  grounds  of  appeal  stated  (amongst  other  things)  that  there 
was  no  legal  or  sufficient  evidence  showing  that  the  said  Thomas 
Gmle  was  settled  in  the  said  parish  of  Little  Hampton  at  the  time 
of  the  emancipation  of  his  son  John  Guile  in  November,  1828 ; 
and,  further,  that  there  was  no  legal  or  sufficient  evidence  of  any 
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Rbg.        settlement  of  the  said  Thomas  Guile  in  the  said  appellant  pariah. 

The  iNHABi-  by  apprenticeship  or  otherwise. 
Br?oht-^         The  respondents  contended  that  the  pauper  was  shown  by  the 

HBLMBTOH.  above  examination  to  be  legally  entitled  to  a  derivative  settlement 
in  Little  Hampton,  by  reason  that  his  father,  the  said  Thomas 
Guile,  was  removed  in  1888  by  an  order  of  removal,  according  to 
the  examinations,  founded  upon  a  claim  of  settlement  in  that  parish 
existing  prior  to,  and  at  the  time  of,  the  emancipation  of  the  pauper 
in  1828,  and  continuing  up  to  the  making  of  the  said  order  in  1888; 
and  that  such  last  mentioned  order  was  conclusive  of  the  settlement 
of  Thomas  Guile,  the  father,  and  consequently  of  the  pauper  his 
son  (he  having  gained  no  settlement  in  his  own  right),  without  any 
evidence  of  the  alleged  apprenticeship,  or  other  claim  in  law,  in 
respect  of  which  such  settlement  was  acquired. 
[  562  ]  The  appellants  urged  that  there  was  no  legal  or  sufficient  evidence 

on  the  face  of  the  examinations  showing  that  the  said  Thomas  Guile 
was  settled  in  Little  Hampton  at  the  time  of  the  emancipation  of 
his  said  son  John  Guile,  in  November,  1828.  And,  further,  that 
the  examinations  were  defective  in  not  setting  out  legal  evidence  of 
the  alleged  apprenticeship  of  the  said  Thomas  Guile. 

The  question  for  the  opinion  of  this  Court  was,  whether  sufficient 
appears  upon  the  face  of  the  above  examination,  the  facts  therein 
being  admitted,  to  entitle  the  said  John  Guile  to  a  derivative 
settlement  in  the  said  appellant  parish. 

Creasy y  in  support  of  the  order  of  Sessions : 

The  question  is,  whether  the  removal,  unappealed  against,  of  the 
father  in  1888  is  conclusive  evidence  of  the  settlement  of  the  son  in 
1828.  The  affirmative  of  this  proposition  rests  on  the  marginal 
note  in  Rex  v.  CatteraU  (i) :  "Order  of  removal  of  father  confirmed 
is  conclusive  as  to  the  settlement  of  son,  although  the  son  be  not 
named  in  the  order,  and  be  emancipated  at  the  time  of  making  it, 
if  he  hath  not  acquired  any  settlement  in  his  own  right.*'  But  the 
facts  of  that  case  do  not  bear  out  so  large  a  proposition  :  that  the 
settlement  in  Gatterall  claimed  for  the  son  in  support  of  the  second 
order  of  removal  was  a  settlement  said  to  have  been  acquired  by 
the  father  before  the  son's  emancipation,  and  had  been  unsuccess- 
fully set  up  by  Inskip,  the  appellant  parish  in  the  first  appeal,  on 
the  trial  of  that  appeal,  and  was  the  very  point  then  determined : 
and  the  language  of  the  Judges  shows  that  the  judgment  proceeded 

(1)  6  M.  &  S.  Sd. 
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on  the  ^principle  that  the  settlement  clauned  had  been  already        Rko. 
adjudicated  upon.     In  the  present  case  there  is  nothing  to  show  xhe  Inhabi- 
whether  the  father's  settlement  was  or  was  not  acquired  after  the      bright-^ 
son's  emancipation.      In  Reg.  v.  LiUeshall  (i)   the  examinations    helmbtox. 
showed  the  father's  settlement  to  have  been  acknowledged  at  a      1^  *^^^  ^ 
certain  time ;  and  the  Court  refused  to  presume,  from  the  age  of 
the  son,  that  he  was  emancipated  before  that  time :    in  fact,  it  did 
not  appear  that  he  was  emancipated  at  all.     In  the  present  case 
the  son's  emancipation  is  ascertained  to  have  taken  place  several 
years  before  the  order  for  removing  the  father ;  and,  to  support  the 
order  for  the  removal  of  the  son,  the  Court  must  presume  that  the 
father  was  settled  in  Little  Hampton  at  the  time  of  the  son's  eman- 
cipation.    Reg.  V.  Yeoveley  (2)  also  shows  that  the  Court  will  not 
presume  emancipation.     The  rule  is,  that  presumption  will  not  be 
made  either  in  favour  of  an  examination  or  against  it :    in  this 
examination  there  is  nothing  to  show  the  time  at  which  the 
father  acquired  his  settlement;  for  the  imperfect  statement  of  an 
apprenticeship  is  nothing. 

(GoLBRiDOE,  J. :  It  is  important  as  fixing  a  date ;  for  the  exami- 
nation expressly  negatives  the  acquisition  of  any  settlement  after 
the  apprenticeship,  so  that  the  settlement  on  which  the  father  was 
removed  must  have  been  before  the  apprenticeship^and  consequently 
before  the  son's  emancipation.) 

All  that  the  parishes  acquiesced  in  by  submitting  to  the  order  for 
the  removal  of  the  father  was,  that  the  father  was  settled  with  them 
at  the  date  of  the  order. 

At  all  events,  the  former  order,  if  evidence,  is  not  conclusive:  an 
admission  of  the  father's  settlement  does  not  necessarily  include  an 
admission  of  the  settlement  *of  the  son  twenty  years  before.  The  [  ^554  ] 
Sessions  have  inferred  the  contrary,  and  this  Court  will  not  over- 
rule their  inference:  Rex  v.  Edwinstowe  (8),  Rex  v.  YarweU  (4), 
Reg.  V.  CharUmry  and  Walcott  (6). 

PashUy  and  J.  J.  Johnson,  contra,  were  not  called  upon. 

Lord  Denman,  Ch.  J. : 

There  can  be  no  doubt  in  this  case.  The  order  for  the  removal 
of  the  father,  unappealed  against,  and  the  subsequent  relief,  were 

(1)  7  a  B.  158.  (4)  9  fi.  ft  C.  894. 

(2)  8  Ad.  &  El.  806.  (5)  3  Q.  B.  378. 

(3)  8  B.  &  C.  671. 
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clearly  evidence  of  the  son's  settlement  on  which  the  justices  were 
bound  to  act,  unless  there  was  something  to  show  that  the  son  was 
not  a  member  of  the  father's  family  when  the  settlement  was 
acquired. 

Patteson  and  Williams,  JJ.  concurred. 

GOLEBIDOB,  J. : 

The  case  says  that  the  facts  stated  in  the  examinations  are 
admitted.  One  of  the  facts  is,  that  the  father  never  acquired  a 
settlement  subsequent  to  the  apprenticeship :  if  so,  he  must  have 
acquired  the  settlement  on  which  he  was  removed,  and  in  which 
the  appellants  acquiesced,  either  by  the  apprenticeship  or  before 
the  expiration  of  it.  As  the  son  never  gained  a  settlement  in  his 
own  right,  I  do  not  see  how  the  inference  can  be  resisted  that 
before  and  at  the  time  of  his  emancipation  he  had  a  settlement 
derived  from  his  father  in  the  appellant  parish. 

Order  of  Sessions  qtuuhed. 


1845. 
May  30. 

[558] 


ANN  EDMUNDS  v.   THOMAS  PINNIGER,   DAVIES, 
AND  EODBOURN. 

(7  a  B.  558—669 ;  S.  C.  14  L.  J.  a  B.  273.) 

Trespass  for  breaking  and  entering  plaintiffs  house.  Plea,  a  justification 
by  defendant,  as  acting  in  aid  of  a  constable  to  whom  a  warrant  had  been 
issued  to  give  possession  to  plaintiff's  landlord,  P.,  under  stat.  1  A  2  Yict 
c.  74.  Tbe  plea  stated  the  holding  of  plaintiff  under  P.  and  the  terms, 
that  the  reversion  in  fee  was  in  P.,  notice  to  quit,  P.'s  right  to  possession, 
plaintiff's  refusal  to  quit,  notice  by  P.  of  bis  intention  to  proceed  mider 
tbe  Act,  P.'s  application  to  the  justices,  bis  complaint,  plaintiff's  non- 
appearance, P.'s  proof  to  tbe  justices  of  tbe  matters  of  bis  notice  and 
complaint,  and  of  bis  rigbt  to  possession ;  and  tbe  issuing  of  the  wanant 
by  tbe  justices.    Beplication,  De  injuria. 

Held  good,  on  special  demurrer ;  for  that  all  tbe  aboye  facts  necessary  to 
constitute  tbe  jurisdiction  might  be  traversed  in  tbat  form,  even  aasmning 
that  sect  5  does  not  protect  persons  otber  than  peace  officers  and  not  named 
in  tbe  warrant,  acting  in  aid  of  tbe  constables,  and  would,  tberefore,  not 
Hmit  tbe  effect  of  tbe  traverse.    As  to  which  assumption,  QiuEre(l). 

Tbespass.     The  declaration  charged  that  defendants,  on  8th 
November,  1848,  and  on  other  days  &c.,  with  force  and  arms 


(1)  Tbe  doubt  here  expressed  does 
not  appear  ever  to  bave  been  resolved, 
and  tbe  dicta  of  tbe  Court  during  tbe 
argument  may  be  of   utility.     Tbe 


judgment,  which  dealt  only  with  tbe 
formal  point  of  pleading,  is  obsolete.— 
A.  C. 
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&c.,  broke  and  entered  a  messnage,  cottage,  &c.,  of  plaintiff,  sitaate  Edmunds 
<&c.,  made  a  great  noise  &c.,  and  continaed  &c. ;  and  forced  and  pinniobk. 
broke  to  pieces  one  door  of  plaintiff,  of  and  belonging  to  the 
messuage  and  cottage,  and  broke  to  pieces  two  locks  &c.,  of 
plaintiff,  belonging  to  the  door,  wherewith  the  same  was  then 
fastened;  and,  with  force  and  arms  &c.,  ejected,  expelled,  &c. 
plaintiff  and  her  family  from  the  possession,  use,  (fee.  of  the 
messuage  and  cottage,  and  continued  them  so  ejected,  &c.,  thence 
until  the  commencement  of  the  suit;  and  also,  with  force  and 
arms  &c.,  seized  and  took  divers  goods,  to  wit  &c.,  of  plaintiff, 
then  found  and  being  in  the  said  messuage.  Sec. :  by  means  of 
which  plaintiff  and  her  family  were  greatly  disturbed,  &c. 

Plea  5,  by  Davies  and  Bodboum,  as  to  so  much  of  the  supposed 
trespasses  as  were  committed  on  one  of  the  days  in  the  declaration 
in  that  behalf  mentioned,  to  wit  on  the  day  and  year  in  the 
declaration  first  mentioned  &c. :  that,  before  the  committing  (&c., 
to  wit,  "^Ist  January,  1848,  and  from  thence  until  and  at  the  time  of      [  *559  ] 
the  giving  of  the  notice  to  quit  hereinafter  mentioned,  plaintiff  held 
the  said  messuage  &c.,  as  tQuant  thereof  to  defendant  T.  Finniger, 
from  week  to  week,  so  long  as  plaintiff  and  T.  P.  should  respec- 
tively please,  at  a  certain  rent  of  less  than  201.  a  year,  to  wit,  2«.  a 
week,  no  fine  having  ever  been  reserved  or  made  payable  on  or  in 
respect  of  the  said  tenancy,  the  reversion  in  fee  simple  of  and  in 
the  said  demised  premises,  expectant  on  the  determination  of  the 
said  tenancy,  during  all  the  time  aforesaid  still  being  in  the  said 
T.  P. :  and  thereupon  afterwards,  and  before  the  committing  &c., 
to  wit  28rd  September,  1848,  all  the  term  and  interest  of  plaintiff 
in  the  said  premises  became  and  was  duly  determined  by  a  legal 
notice  to  quit,  theretofore,  to  wit  16th   September,  1848,  given 
by  T.  P.  to  plaintiff,  to  wit  a  certain  notice  to  quit,  whereby  the 
said  T.  P.,  a  reasonable  time  before  the  time  at  which  the  plaintiff 
was  required  thereby  to  quit  and  deliver  up  possession  as  here- 
inafter mentioned,  gave  notice  to  and  required  the  plaintiff  at  the 
expiration  of  the  then  next  week  of  the  said  tenancy,  to  wit  on  the 
said  23rd  September,  1848,  to  quit  and  deliver  up  the  possession 
of  the  said  premises :  whereupon  the  said  T.  P.,  to  wit  24th  Sep- 
tember, 1848,  became  and  was  seised  of  the  said  premises  in  his 
demesne  as  of  fee,  and  entitled  to  the  possession  thereof:   yet 
plaintiff,  from  the  said  time  of  the  determination  of  the  said 
tenancy  until  and  at  the  time  of  the  committing  &c.,  neglected 
and  refused  to  quit  or  deliver  up  possession  &c.,  and  retained 
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Edmunds     possession  &c. :  whereupon  afterwards,  to  wit  on  &c.,  T.  P.,  accord- 
PiNNiGEB.    ing  to  the  form  of  the  statute  passed  &c.  (1  &  2  Vict.  c.  74),  did 

[  *&6o  ]  cause  plaintiff  to  be,  *and  she  then  was,  personally  served  with 
a  written  notice  in  the  form  set  forth  in  the  schedule  to  the  said 
Act,  directed  to  plaintiff,  and  signed  by  T.  P.,  of  his,  T.  P.'s,  inten- 
tion to  proceed  to  recover  possession  under  the  authority  of  and 
according  to  the  mode  prescribed  by  the  said  Act :  by  which  said 
notice  &c.  (a  notice  according  to  the  statute,  schedule,  Form  No.  1, 
was  then  set  out,  according  to  the  facts  stated  above) :  and  the  said 
notice  was,  at  the  time  of  the  service  thereof  aforesaid,  read  over 
and  explained  to  plaintiff  by  the  person  who  served  the  same ;  and 
the  plaintiff  did  not,  although  seven  clear  days  and  more  elapsed 
between  &c.  (the  time  of  service  and  14th  October,  the  day 
appointed  by  the  notice),  comply  with  the  said  notice,  or  quit  or 
deliver  up  possession  &c.,  as  by  the  said  notice  she  was  required: 
and,  although  divers,  to  wit  two,  of  her  Majesty's  justices  &e.  of 
the  peace  of  the  said  county,  acting  for  the  said  division  &c.,  to 
wit  &c.  (naming  the  justices),  were  assembled  in  Petty  Sessions 
at  the  time  and  place  in  the  said  notice  in  that  behalf  mentioned, 
and  although  T.  P.  did,  at  the  said  time  and  place,  to  wit  &c.,  in 
further  pursuance  of  the  provisions  of  the  said  statute,  and  of  the 
said  notice,  according  to  the  form  of  the  said  statute,  duly  apply 
and  make  his  complaint  in  writing,  signed  by  him,  to  &c.,  so  being 
two  of  her  Majesty's  justices  then  and  there  assembled  and  acting 
&c.,  by  which  complaint  T.  P.  did  complain  to  the  said  two  justices 
that  he  did  let  to  the  plaintiff  the  said  premises  for  the  term  of  one 
week  under  the  rent  of  2s.  per  week  (being  the  last  week  of  the 
tenancy  aforesaid),  and  that  the  said  tenancy  was  determined,  by 
notice  to  quit  given  by  T.  P.,  on  28rd  September  then  last  (meaning 
thereby  the  notice  to  quit  aforesaid),  and  that,  on  8rd  October  then 

[  *s6i  ]  instant,  T.  P.  *did  serve  on  plaintiff  a  notice  &c. ;  stating  the 
notice  in  writing  of  application  under  the  statute,  and  service,  as 
above;  further  reciting  that,  notwithstanding  the  said  notice, 
plaintiff  had  refused  to  deliver  up  possession  of  the  premises,  and 
still  detained  the  same :  yet  plaintiff  did  not,  then  and  there  or  at 
any  time  or  place,  appear  upon  the  said  notice,  or  show  to  the  said 
or  any  justices  or  justice,  reasonable  or  any  cause  why  possession 
should  not  be  given  of  the  premises  according  to  the  provisions  of 
the  said  Act :  and  thereupon  T.  P.  then,  to  wit  on  &c.,  did  give  to 
the  said  justices  proof  of  the  said  matters  in  the  said  notice  and 
complaint  mentioned,  to  wit  &c.  (stating  them),  and  of  the  right  by 
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which  the  said  T.  P.  claimed  possession  of  the  premises :  where-     Edmdkds 
npon  the  said  &c.  (the  justices  before  named),  so  being  such  justices     pikniger. 
assembled  &c.,  then  and  there,  to  wit  on  &c.,  according  to  the 
form  of  the  said  statute,  duly  made  and  issued  their  warrant  &c., 
bearing  date  &c.,  directed  to  the  constable  of  Avebury  in  the  county 
of  Wilts,  and  all  other  the  constables  &c.  acting  for  the   said 
division  of  Marlborough  and  Ramsbury  in  the  county  of  Wilts,  by 
which  said  warrant,  after  reciting  &c.  (the  fact  of  complaint  made 
to  them,  with  duplicate  of  the  notice  annexed),  they  did  authorize 
and  command  the  said  constables,  on  any  day  within  nine  days 
next  after  the  expiration  of  twenty-one  clear  days  from  the  date  of 
the  said  warrant  (except  on  Sunday,  &c.),  between  the  hours  &c., 
to  enter,  by  force  if  needful,  and  with  or  without  the  aid  of  the  said 
T.  P.  or  any  other  person  or  persons  whom  they  the  said  con- 
stables might  think  requisite  to  call  to  their  assistance,  into  and  upon 
the  said  premises,  and  to  eject  thereout  any  person,  and  of  the  said 
premises  full  and  peaceable  ^possession  to  deliver  to  T.  P. :  which       [  •562  ] 
said  warrant  was  given  under  the  hands  and  seals  &c.,  and  was 
then  directed  &c.  (as  before  stated)  :  and  which  said  warrant  after- 
wards, and  before  the  said  times  when  &c.,  to  wit  on  &c.,  was 
delivered  by  the  said  justices  to  one  William  Lawes,  who  then,  and 
from  thence  and  until  and  at  the  said  times  when  &c.,  and  every 
of  them,  was  a  constable  &c.  for  the  said  district  of  Marlborough 
&c.,  and  acting  as  such  for  the  said  division,  to  be  executed  in  due 
form  of  law :  by  virtue  of  which  said  warrant,  he,  the  said  W.  L., 
so  being  such  constable  &c.,  and  the  defendants  Davies  and  Bod- 
bourn  in  his  aid  and  assistance  and  by  his  command,  afterwards 
and  within  nine  days  &c.,  and  not  on  Sunday  &c.,  between  the 
said  hours  &c.,  to  wit  on  the  day  in  the  declaration  first  above 
mentioned,  in  order  to  execute  the  said  warrant  according  to  law, 
broke  &c. :   the  plea  then  justified  the  entry,  the  ejectment  of 
plaintiff  and  her  family,  the  removal  of  the  goods  as  encumbering 
(&c.,  the  breaking  of  the  lock  on  plaintiff's  refusal  to  unfasten  the 
door,  &c. :  and  the  said  W.  Lawes  did  then,  to  wit  on  &c.,  between 
the  said  hours  &c.,  duly  execute  the  said  warrant,  and  deliver 
full  and  peaceable  possession  of  the  said  premises  to  T.  P.,  doing 
no  more  than  was  necessary  for   that  purpose:   which  are  &c. 
Verification. 

Replication :  De  injurid. 

Special  demurrer,  assigning  for  causes  that  the  plea  sets  up  a 
title,  and   an   interest  in  the  land  mentioned  therein,  in  T.  P., 
R.R. — VOL.  Lxvni.  ^3 
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Edmunds  under  whom  substantially  defendants  justify;  that  it  does  not 
PiKKioEB.  consist  merely  upon  matter  of  excuse,  but  also  matter  of  title  and 
of  justification  by  authority  of  law ;  that  the  issue  attempted  to  be 
[  *563  ]  taken  is  too  large  for  putting  in  issue  all  the  material  ^averments 
in  the  plea ;  and  that  the  title  of  the  said  T.  P.  and  the  other  aver- 
ments in  the  plea  ought  not  to  have  been  put  in  issue  together. 
Joinder  in  demurrer. 

Willes,  for  the  defendant : 

The  replication  is  bad  for  the  reasons  assigned.  ♦  *  Here 
the  plea  is  under  stat.  1  &  2  Yict.  c.  74.  Sect.  1  authorizes  the 
justices,  where  possession  is  withheld,  as  there  described,  by  a 
tenant,  upon  the  landlord  giving  such  notice  as  is  there  provided 
for,  to  receive  proof  &c.,  and,  in  the  case  described  in  the  plea, 
to  issue  a  warrant  to  constables  commanding  them  to  give  posses- 
[  *664  ]  Bion  *to  the  landlord  or  his  agent.  And  sect.  5  protects  the  justices 
issuing  the  warrant,  and  the  constables  executing  it,  from  any 
action  by  reason  that  the  parties  applying  had  not  lawful  right 
to  possession.  Now  the  second  resolution  in  Crogate's  case  (i)  is, 
that  De  injuria  cannot  be  replied  **  when  the  defendant  in  his  own 
right,  or  as  a  servant  to  another,  claims  any  interest  in  the  land." 
And  the  third  resolution  is,  ''that  when  by  the  defendant's  plea 
any  authority  or  power  is  mediately  or  immediately  derived  from 
the  plaintiff,  there,  although  no  interest  be  claimed,  the  plaintiff 
ought  to  answer  it,  and  shall  not  reply  generally  de  injuria  sva 
projjiid.  The  same  law  of  an  authority  given  by  the  law."  Here 
the  replication  would  put  in  issue  the  facts  of  the  party  being 
landlord,  the  proceedings  taken  by  him,  the  proof  given,  the 
warrant  of  the  justices,  the  acting  of  the  defendants  under  it, 
and  so  on. 

Butt,  contra : 

The  parties  justifying  are,  not  the  landlord,  but  the  officers.  The 
right  of  the  landlord  is,  by  sect.  5,  no  partj  of  the  defence  of  the 
officers,  nor  would  it  be  necessary  to  prove  it  if  issue  were  joined 
on  the  De  injuria.  Nor,  again,  would  it  be  necessary  to  prove  the 
proceedings  of  the  landlord;  the  warrant  would  be  enough  to 
[  665  ]  justify  these  defendants.  *  *  The  plea  here  states  that  the 
warrant  was  duly  made  and  issued ;  but  a  traverse  of  that  would 
be  immaterial,  under  sect.  5. 

(1)  8  Co.  Bep.  67  b. 
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(GoLBBiBOE,  J. :   There  is  a  difficulty  as  to  the  application  of     Edmunds 
sect.  5.    That  section,  in  terms,  protects  only  "  any  constable  or     piNNmsR. 
peace  officer,"   unlike  sect.  6  of  stat.  24  Geo.  II.  c.  44,  which 
protects,  not  only  the  constable,  &c.,  but  also  ''any  person  or 
persons  acting  by  his  order  and  in  his  aid."    Here  the  two  defen- 
dants pleading  are  only  acting  in  aid  of  the  constable.) 

The  act  of  those  aiding  the  constable  is  his  act. 

(CoLBBiDGB,  J. :  So  far  as  to  make  him  liable :  but  is  it  so  in 
respect  of  his  official  protection?) 

The  Legislature  must  have  meant  to  protect  all  acts  done  by  the 
instrumentality  of  the  constable. 

(Coleridge,  J. :  It  is  not  impossible  that  they  might  think  right 
to  limit  the  special  protection  to  acts  done  by  the  peace  officer  in 
person. 

Lord  Denman,  Ch.  J. :  In  Moravia  v.  Sloper  (i)  the  Court  said 
that  the  case  of  a  mere  stranger,  as  to  the  necessity  of  his  showing 
the  jurisdiction  of  the  Court,  was  stronger  than  that  of  an  officer 
or  even  attorney ;  *'  for  if  a  man  will  thrust  himself  into  an  office 
*in  which  he  had  nothing  to  do  either  in  point  of  interest  or  of  [  •see  ] 
duty,  as  an  attorney  or  officer,  he  must  take  care  to  be  sure  that  he 
is  in  the  right,  otherwise  it  is  at  his  peril.") 

A  peace  officer  cannot  go  alone. 

(Coleridge,  J. :  A  party  aiding  him  will  be  protected  by  the 
provisions  of  stat.  24  Geo.  II.  c.  44,  s.  6.) 

The  question  of  seisin  in  fee  cannot  be  raised  by  disputing  the 
jurisdiction. 

(Coleridge,  J. :  Then  I  do  not  see  the  use  of  sect.  5.) 

That  is  merely  in  affirmance  of  the  general  rule. 

(Fatteson,  J. :  Proof  of  the  holding  as  tenant  and  title  of  the 
landlord  is  necessary,  under  sect.  1,  to  give  jurisdiction.) 

The  defendants  do  not  act  under  any  party  claiming  an  interest : 
the  justices  are  set  in  motion :  and  the  defendants  act  under  their 

(1)  Willes,  30,  34.  See  Andrews  v.  Carratt  v.  Morley,  55  E.  E.  183  (1 
Marris,  55  £.   E.    174  (1  Q.  B.  3);      Q.  B.  18). 
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EDXUBD6     warrant,  not  aa  eervants  to  the  landlord.    The  second  resolution  in 
PiNNiGER.     Crogate's  case  (i),  therefore,  does  not  apply. 

IViUes,  in  reply : 

Sect.  6  is  inapplicable  (2),  for  the  reasons  given  from  the  bench : 
it  follows  that  the  replication  traverses  the  whole  matter  of  the  plea. 


1846. 
June  6. 

[603] 


[  •604  ] 


PEAKE  V.  SCEEECH(8). 

(7  a  B.  603—620;  8.  C.  14  L.  J.  Q.  B.  317.) 

Stat.  6  Geo.  lY.  c.  125(4),  after  enacting  (sect.  19),  under  a  penalty, 
that  the  master  of  any  vessel  bound  from  the  westward  to  the  Thames  or 
Medway  shall  take  certain  steps  for  obtaining  a  qualified  pilot,  and  (sect. 
58)  shall  not  act  himself  as  pilot  under  certain  circumstances,  provides  (sect. 
62)  that  nothing  shall  subject  to  any  penalty  the  master,  **  being  the  owner  or 
a  part  owner  of  such  ship  or  vessel,  and  residing  at  Dover,  Deal  or  the  Isle 
of  Thanet,  for  conducting  or  piloting  such  his  own  ship  or  vessel  from  any 
of  the  places  aforesaid,  up  or  down  the  rivers  Thames  or  Medway,  or  into 
or  out  of  any  port  or  place  within  the  jurisdiction  of  the  Cinque  Ports  ** : 

Held,  that  ^e  words  *'any  of  the  places  aforesaid"  mean  Dover,  Deid 
and  the  Isle  of  Thanet,  and  not  others  previously  mentioned  in  the  Act 

Debt.  The  first  count  alleged  that,  before  and  at  the  time  of 
the  committing  &e,,  and  after  the  passing  of  &c.  (stat.  6  Geo.  IV. 
c.  125  (4) ),  defendant  had  the  "^command  of  a  vessel  called  the 


(1)  8  Co.  Bep.  67  a. 

(2)  This  point  was  not  finally 
decided,  the  Court  holding,  on  the 
assumption  that  s.  5  did  not  apply,  that 
the  replication  was  good.  The  judg- 
ment, therefore,  is  no  longer  of  any 
practical  interest  and  is  omitted. — A.  C. 

(3)  S.  P.  Williams  v.  Norton  (1845) 
14  M.  &  W.  747. 

(4)  '*  For  the  amendment  of  the  law 
respecting  pilots  and  pilotage;  and 
also  for  the  better  preservation  of 
floating  lights,  buoys  and  beacons.'* 

[This  Act  was  repealed  by  17  &  18 
Vict.  c.  120,  s.  4,  having  been  super- 
seded by  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict  c.  104),  which  in 
its  turn  was  repealed  and  replaced  by 
the  Merchant  Shipping  Act,  1899  (57 
&  58  Vict.  c.  60).  The  exemptions  from 
compulsory  pilotage  then  existing  (see 
s.  62,  infra)  were  continued  by  s.  353  of 
the  Act  of  1854,  and  are  kept  in  force 
by  8.  603  of  the  Act  of  1894.  They  have 
recently  been  abolished  "in  the  case 


of  vessels  on  voyages  between  any  port 
in  Sweden  or  Norway  and  the  port  of 
London,"  by  60  &  61  Vict  c.  61,  s.  1.] 
Sect.  19  enacts:  '*That  the  master 
or  other  person  having  the  command 
of  any  ship  or  vessel,  coming  from  the 
westward,  and  bound  to  any  place  in 
the  rivers  of  Thames  or  Medway,  not 
having  a  duly  qualified  Cinque  Port 
pilot  on  board,  shall,  on  the  arrival  of 
such  ship  or  vessel  off  Dungeness,  and 
until  she  shall  have  passed  the  south 
buoy  of  the  Brake,  or  a  line  to  be 
drawn  from  Sandown  Caatle  to  the 
said  buoy,  or  have  been  at  anchor  for 
one  hour,  as  hereinafter  mentioned, 
display  and  keep  flying  the  ustud 
signal  for  a  pilot  to  come  on  board; 
and  if  any  duly  qualified  Cinque  Port 
pilot  shall  be  within  hail  or  approach- 
ing and  within  half  a  mile,  with  the 
proper  distinguishing  flag  flying  in  his 
vessel  or  boat,  the  master  or  other 
person  having  the  command  of  such 
ship  or  vessel  shall,  by  heaving  to  in 
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Brisk,  of  great  burthen,  to  wit  105  tons,  which  vessel,  just  before  the 
committing  of  the  offence  hereinafter  next  mentioned,  and  within 
twelve  calendar  months  next  before  this  suit  was  commenced  *(see 


Peaks 

SCBKBCH. 
[  •605  ] 


proper  time  or  shortening  sail,  or  by 
aU  practicable  means  consistently  with 
the  safety  of  the  ship  or  vessel,  facili- 
tate such  pilot  getting  on  board,  and 
shall  give  the  charge  of  piloting  his 
ship  or  vessel  to  snch'  Cinque  Port 
pilot;  and  every  person  commanding 
any  such  ship  or  vessel,  who  shall  not 
display  and  keep  flying  the  usual 
signal  for  a  pilot  to  come  on  board, 
from  the  time  such  ship  or  vessel  shall 
have  arrived  off  Dungeness,  and  until 
she  shall  have  passed  the  south  buoy 
of  the  Brake,  in  a  line  to  be  drawn 
from  Sandown  Castle  to  the  said  buoy, 
(unless  in  the  meantime  a  duly  quali- 
fied Cinque  Port  pilot  shall  have  come 
on  board),  or  who  shall  within  the 
limits  aforesaid  decline  to  take  on 
board  the  first  duly  qualified  Cinque 
Port  pilot  who  shall  offer,  or  to  give 
charge  of  his  ship  or  vessel  to  '"'such 
duly  qualified  Cinque  Port  pilot,  or 
who  shall  not  heave  to,  shorten  sail,  or 
otherwise  consistently  with  the  safety 
of  the  ship  or  vessel  facilitate  such 
pilot's  coming  on  board  as  aforesaid, 
shall  forfeit  and  pay  double  the 
amount  of  the  sum  which  would  have 
been  demanded  for  the  pilotage  of  such 
ship  or  vessel :  provided  always,  that 
if  any  ship  or  vessel  coming  from  the 
westward,  and  bound  to  any  place  in 
the  rivers  Thames  or  Medway,  shall 
anchor  any  where  in  the  Downs 
between  the  South  Poreland,  and  a 
line  drawn  from  Sandown  Castle  to 
the  south  buoy;of  the  Brake,  having 
any  licensed  pilot  other  than  a  duly 
qualified  Cinque  Port  pilot  on  board, 
it  shall  not  be  necessary  for  the  master 
of  such  ship  or  vessel  to  display  or 
keep  flying  the  usual  signal  for  a 
pilot  to  come  on  board  thereof,  any 
longer  than  for  and  during  one  hour 
next  after  such  ship  or  vessel  shall  so 
have  anchored  as  aforesaid;  and  it 
shall  be  lawful  for  any  duly  qualified 
Cinque  Port  pilot  at  any  t^e  before 
such  ship  or  vessel  shall  have  been  at 
anchor  one  horn*  with  such  signal  flying 


as  aforesaid,  to  repair  on  board  the 
same,  and  to  take  charge  of  her  up  the 
said  rivers,  but  not  otherwise." 

Sect.  58  enacts :  *  *  That  every  master 
of  any  ship  or  vessel  who  shall  act 
himself  as  a  pilot,  or  who  shall  employ 
or  continue  employed  as  a  pilot  any 
unlicensed  person,  or  any  licensed 
person  acting  out  of  the  limits  for 
which  he  is  qualified,  or  beyond  the 
extent  of  his  qualification,  after  any 
pilot  licensed  and  qualified  to  act  as 
such,  within  the  limits  in  which  such 
ship  or  vessel  shall  then  actually  be, 
shall  have  offered  to  take  charge  of 
such  ship  or  vessel,  or  have  made  a 
signal  for  that  purpose,  shall  forfeit 
for  every  such  offence  double  the 
amoimt  of  the  sum  which  would  have 
been  legally  demandable  for  the  pilot- 
age of  such  ship  or  vessel,  and  shall 
likewise  forfeit  for  every  such  offence 
an  additional  penalty  of  d^.  for  every 
50  tons  burthen  of  such  ship  or  vessel, 
if  the  corporation  of  Trinity  House  of 
Deptford  Strond,  as  to  cases  in  which 
pilots  licensed  by  or  under  the  said 
corporation  shall  be  concerned,  or  the 
said  lord  warden  for  the  time  being  *' 
(of  the  Cinque  Ports),  *'or  his  lieu- 
tenant for  the  time  being,  as  to  cases 
in  which  the  Cinque  Port  pilots  shall  be 
concerned,  shall  think  it  proper  that 
the  person  prosecuting  should  be  at 
liberty  to  proceed  for  the  recovery  of 
such  additional  penalty,  and  certify 
the  same  in  writing." 

Sect.  62.  '*  Provided  always,  and 
be  it  further  enacted,  that  nothing  in 
this  Act  contained  shall  extend  or  be 
construed  to  extend  to  subject  to  any 
penalty  the  master  or  mate  of  any  ship 
or  vessel  being  the  owner  "i^or  a  part 
owner  of  such  ship  or  vessel,  and 
residing  at  Dover,  Deal  or  the  Isle 
of  Thanet,  for  conducting  or  piloting 
such  his  own  ship  or  vessel  from  any 
of  the  places  aforesaid,  up  or  down  the 
rivers  Thames  or  Medway,  or  into  or 
out  of  any  port  or  place  within  the 
jurisdiction  of  the  Cinque  Ports  ** 


[  '604,  ».  ] 


[  •606,  «.  ] 
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Pbake  s.  76),  to  wit  &c.,  had  come  from  the  westward,  and  was  then  boand 
scRKKCH.  *o  *  certain  place  in  the  river  Thames,  to  wit  the  port  of  London, 
and  had  then  arrived  off  Dungeness,  mentioned  in  the  statute,  not 
having  then,  nor  from  thence  at  any  time  previous  to  or  at  the 
time  of  committing  &c.,  any  duly  qualified  Cinque  Port  pilot  on 
board,  and  the  vessel  afterwards,  and  before  the  commencement 
&c.,  to  wit  &c.,  passed  the  south  buoy  of  the  Brake^  mentioned  in 
the  statute,  in  a  line  to  be  drawn  from  Sandown  Castle  to  the  said 
buoy:  nevertheless  defendant  so  having  the  command  &c.,  not 
regarding  the  statute,  did  not,  on  the  arrival  of  the  vessel  off 
Dungeness  and  until  she  had  passed  the  south  buoy  of  the  Brake 
mentioned  &c.,  in  a  line  &c.  (the  vessel  not  having  in  the  mean- 
time received  a  duly  qualified  Cinque.  Port  pilot  on  board,  nor  a 
duly  qualified  Cinque  Port  pilot  having  in  the  meantime  come  on 
board),  display  or  keep  flying  the  usual  signal  for  a  pilot  to  come 
on  board  from  the  time  the  vessel  had  arrived  off  Dungeness  and 
until  she  had  passed  the  south  buoy  of  the  Brake  in  a  line  &c.,  and 
then  wholly  neglected  and  omitted  so  to  do,  contrary  to  the  statute 
&c. :  whereby,  and  by  force  of  the  statute,  defendant  has  forfeited  a 
large  &c.,  to  wit  201.  9«.  M.,  being  double  the  amount  of  'the  sum 
which  would  have  been  demanded  for  the  pilotage  of  such  vessel : 
whereby,  and  by  force  of  the  statute,  an  action  hath  accrued  &c. 

[  606  ]  ^he  second  count,  after  stating,  as  in  the  first  count,  the  arrival 

off  Dungeness  without  a  Cinque  Port  pilot  on  board,  alleged  that, 
after  the  vessel  had  so  arrived  off  Dungeness,  and  before  she  had 
passed  the  South  buoy  of  the  Brake,  in  a  line  to  be  drawn  &c.,  and 
within  twelve  calendar  months  &c.,  to  wit  &c.,  a  certain  duly 
qualified  Cinque  Port  pilot,  to  wit  one  Samuel  Ham  Keys,  was 
within  hail  of  and  approaching  to  and  within  half  a  mile  of  the 
vessel,  with  the  proper  distinguishing  flag  flying  in  his  vessel  or 
boat,  whereof  defendant  then  had  notice  :  and,  although  defendant, 
so  then  having  the  command  &c.,  might  then,  consistently  with 
the  safety  of  the  said  last  mentioned  vessel,  to  wit  by  heaving  to, 
have  facilitated  the  pilot  getting  on  board  the  same  vessel,  and  it 
was  then  defendant's  duty  so  to  do,  nevertheless  defendant,  so 
having  the  command  &c.,  not  regarding  the  statute,  did  not  heave 
to,  or  otherwise  facilitate  the  said  pilot  getting  on  board,  but  then 
wholly  neglected  and  declined  so  to  do,  contrary  to  the  form  &c. : 
whereby  &c.  (forfeiture  and  debt  as  before). 

Third  count.  That  heretofore,  and  after  the  passing  of  the  said  Act, 
and  after  the  commission  of  the  offence  next  hereinafter  mentioned, 
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and  before  the  commencement  &c.,  the  said  offence  relating  to  a       pkakb 

case   in  which  the  Cinque  Port  pilots  were  and  are  concerned      scubbch. 

within  the  intent  and  meaning  of  the  said  Act,  to  wit  1st  February 

1844,  the  lieutenant  for  the  time  being  of  the  lord  warden  of  the 

Cinque  Forts,  that  is  to  say  B.  H.  Jenkinson,  as  and  then  being 

such  lieutenant  of  the  Most  Noble  Arthur  Duke  of  Wellington, 

Lord  Warden  of  the  Cinque  Ports  for  the  time  being,  did,  in  due 

manner,  and  by  virtue  of  the  said  Act  &c.,  certify  in  writing  that 

the  said  B.  H.  J.  thought  it  proper  that  plaintiff,  as  the  person 

prosecuting  such  last  mentioned  *offence,  should  be  at  liberty  to       r  •got  ] 

proceed  for  the  recovery  in  this  suit  of  the  additional  penalties  in 

this  count  mentioned.     That  heretofore,  and  after  the  passing  &c., 

and  within  twelve  calendar  months  before  the  commencement  &c., 

to  wit  &c.,  defendant,  then  being  the  master  of  a  vessel  &c.  (as 

before),  and  not  then  being  a  duly  licensed  pilot,  did  then,  to  wit 

on  &c.,  and  after  a  certain  party,  to  wit  one  S.  H.  Keys,  then  being 

a  parly  licensed  and  qualified  to  act  as  a  pilot  within  the  limits  in 

which  such  vessel  then  actually  was,  had,  on  &c.,  offered  to  take 

charge  of  the  vessel,  act  himself  as  a  pilot  to  the  vessel :  and 

defendant  did  then,  and  after  such  offer  by  the  said  S.  H.  K.,  pilot 

and  conduct  the  vessel,  within  the  limits  last  aforesaid,  to  wit  from 

off  Dungeness  aforesaid  to  off  Margate,  contrary  to  the  form  of  the 

statute  4&C. :  whereby  and  by  force  of  the  said  statute,  defendant 

has  forfeited  for  his  said  last  mentioned  offence  another  large  &c., 

to  wit  201.  98.  2d.y  being  double  the  amount  of  the  sum  which 

would  have  been  legally  demandable  for  the  pilotage  of  the  vessel, 

and  has  likewise  forfeited,  for  the  last  mentioned  offence,  as  an 

additional  penalty,  lOi.,  being  51.  for  every  fifty  tons  burthen  of 

the  vessel :  whereby,  and  by  reason  of  such  certificate  of  B.  H.  J. 

&c.,  an  action  has  accrued  to  plaintiff  to  demand  and  have  of  and 

from  defendant  the  said  two  last  mentioned  sums  of  money  &c. 

Flea  2.  That,  before  and  at  the  time  of  the  committing  &c., 
defendant  was  master  and  part  owner  of  the  said  vessel,  to  wit  the 
owner  of  one  sixty-fourth  part ;  and  that  defendant,  before  and  at 
the  said  times  when,  &c.,  resided  at  the  Isle  of  Thanet,  to  wit  at 
Bamsgate,  in  the  Isle  of  Thanet.    Verification. 

Demurrer,  assigning  for  cause  the  points  afterwards  insisted  on 
in  argument.     Joinder. 

Watson,  for  the  plaintiff :  [  608  ] 

The  question  is  whether  the  words  in  sect.  62,  "  from  any  of  the 
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Peaks  places  aforesaid/'  be  or  be  not  confined  to  the  places  mentioned 
scBBBCB,  immediately  before  in  the  same  section,  namely,  Dover,  Deal  and 
the  Isle  of  Thanet.  On  the  defendant's  constraction,  they  are  much 
more  comprehensive :  indeed,  it  is  not  easy  to  see  what  restriction 
at  all  there  could  be,  as  to  places.  The  object  of  the  clause  was 
to  take  from  persons  who  might,  by  their  residence,  have  become 
familiar  with  the  navigation  of  the  coast  from  Dover  up  the  Thames 
and  Medway  the  liability  to  employ  pilots  from  Dover  inwards,  but 
not  to  exempt  them  when  navigating  westward  of  Dover.  In 
Hammond  v.  Tremayne  (i)  Lord  Tbntbbden  decided  in  favour  of  the 
restricted  sense  of  the  words. 

BovUl,  contra  : 

There  has  been  no  decision  since  Hammond  v.  Tremayne  (i) ; 
and  it  is  understood  that  in  practice  that  case  has  not  been 
recognized.  It  is  reported  only  in  the  note  to  Ghitty 's  Statutes : 
and  the  defendant's  residence  was  colourable  only;  upon  which 
point  the  decision  seems  principally  to  have  turned.  The  section, 
if  taken  by  itself,  might  certainly  warrant  the  construction  for  which 
the  plaintiff  contends.  But,  upon  looking  at  the  whole  Act,  it  will 
appear  that  the  mischief  to  be  guarded  against  was  the  ignorance  of 
persons  navigating.  The  regulations  and  the  prohibitions  apply  to 
particular  districts.  The  appointment  of  pilots  within  certain  limits 
respectively  is  given  to  the  Trinity  Houses  of  Deptford  Strond,  and 
of  Hull  and  Newcastle,  and  to  the  Warden  of  the  Cinque  Forts :  sects. 
[  ♦609  ]  2,  6,  14 :  *the  Cinque  Ports  privileges  being  probably  given  in  con- 
sequence of  those  ports  having  anciently  to  furnish  ships,  and  beiug 
opposite  to  the  French  coast :  Hale  de  Port  M.  ch.  12  (2),  4  Ins.  223. 
In  stat.  62  Geo.  IH.  c.  89,  s.  S3,  the  words  "  from  any  of  the  places 
aforesaid  "  do  not  appear.  They  must  have  been  inserted  for  the  pur- 
pose of  enlarging  the  privilege,  probably  in  consequence  of  exertions 
on  behalf  of  the  parties  privileged.  There  could  be  no  piloting  of  a 
vessel ''  down  "  the  Thames  from  Dover,  Deal  or  the  Isle  of  Thanet. 
The  places  referred  to  in  sect.  62  must  be  those  defined  in  sect  2, 
namely,  between  Orfordness  and  London  Bridge,  and  between  the 
Isle  of  Wight  and  London  Bridge,  and  those  named  in  sect.  14, 
Dungeness,  the  South  Buoy  of  the  Brake,  &c.  According  to  the 
plaintiff's  construction,  sect.  62  gives  only  an  exemption  much 
more  largely  conferred  by  sect.  59,  which  exempts  coasting  vessels 

(1)  2  Chitt.  Stat.  917,  note  (n)  [6th      note  (/)] 
ed.    Vol.   xi.    tit.    Shipping,   p.  266,  (2)  Harg.  L.  T.  108. 
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generally.     The  qualification  supposed  to  be  conferred  by  residence       Pbakb 
in  the  places  named  in  sect.  62  cannot  have  been  lost  by  the  vessel      sobeIbch. 
having  come  from  any  particular  place.    Besides,  it  is  not  easy 
to  understand  bow  the  Isle  of  Thanet  can  be  called  a  place  at  all. 

(CoLEBiDGB,  J. :  Yet  you  seem  to  consider  that  the  Thames  and 
the  South  Buoy,  in  sect.  14,  are  places.) 

The  South  Buoy  is  a  place :  the  Thames  could  not  be  one  of  the 
places  named.  And,  further,  as  to  sect.  14,  the  enactment  contains 
the  exemption  ^'  save  and  except  as  hereinafter  providedT" 

(CoLEBiDOE,  J. :  That  seems  to  refer  only  to  the  proviso  at  the 
end  of  sect.  14.) 

It  may  well  refer  to  sect.  62. 

Watson,  in  reply : 
The  practice  is  not  as  suggested  on  the  other  side.    A  clause 
similar  to  that  in  stat.  *6  Geo.  IV.  c.  125,  s.  62,  occurs  in  stat.       [  'eio  ] 
S  Geo.  I.  c.  18,  s.  2,  where  it  is  clear  that  ''the  said  places"  can 
have  no  antecedent  except  Dover,  Deal  and  the  Isle  of  Thanet. 

Lord  Dbnman,  Gh.  J. : 

It  is  not  likely  that  Lord  Tenterden  decided  hastily  any  case 
upon  the  subject  of  shipping :  and  it  appears  to  me  that  in  this 
case  his  conclusion  was  the  correct  one.  Any  other  construction 
would  do  violence  to  the  words.  "  Aforesaid  "  naturally  refers  to 
the  places  named  immediately  before.  I  can  see  no  difficulty 
whatever.  The  inference  from  stat.  62  Geo.  III.  c.  89,  s.  83, 
seems  to  me  rather  in  favour  of  the  plaintiff.  If  the  persons 
privileged  had  influence  enough  to  procure  the  extension  of  the 
privilege,  they  could  surely  have  done  so  by  clear  language. 

Patteson,  J. : 

Mr.  Bovill  fairly  admits  that  the  primd  facie  construction  of 
sect.  62  is  against  him:  and  I  think  he  has  not  succeeded  in 
pointing  out  any  thing  which  leads  to  a  different  interpretation. 
It  is  curious  that  the  words  ''  from  any  of  the  places  aforesaid,'* 
though  omitted  in  the  intermediate  statute,  62  Geo.  UI.  c.  89, 
s.  88,  appear  in  stat.  8  Geo.  I.  c.  18,  s.  2,  and  can  there  have  no 
other  meaning  than  that  for  which  the  plaintiff  contends. 
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peake       Williams,  J. : 

r. 

ScBBECH.  We  can  hardly  consider  that  the  word  "places"  designates 
particular  portions  of  the  sea :  and,  if  not,  I  see  nothing  to  which 
the  word  can  refer  except  Dover,  Deal  and  the  Isle  of  Thanet. 

Coleridge,  J. : 

If  I  understand  Mr.  Bovill's  argument,  he  contends  that  whence- 
soever  the  vessel  comes  she  may  be  piloted  by  the  owner,  if  residing 
at  Dover,  Deal  or  the  Isle  of  Thanet.  But,  upon  that  view,  I  cannot 
[  ♦en  ]  *give  any  meaning  to  the  words  "  from  any  of  the  places  aforesaid." 
I  therefore  think  that  the  meaning  for  which  Mr.  Watson  contends 
is  the  true  one. 

Judgment  for  plaintiff^. 


jJay  2«.  WINTERBOTTOM  and   Others  v.   INGHAM. 

J 845.  (7  Q.  B.  611—620 ;  S.  C.  14  L.  J.  Q.  B.  298 ;  10  Jur.  4.) 

JuHe6.  Where  the  purchaser  of  an  estate  sold  by  auction  has  been  suffered  to  enter 

r  g. .  1  upon  and  hold  the  premises  while  the  title  was  under  investigation,  and  the 

contract  has  afterwards  been  determined  for  want  of  title,   the  yendor 

cunnot,  on  these  grounds  only,  recover  for  use  and  occupation,  althougii  a 

jury  find  that  the  occupation  has  been  beneficial. 

Assumpsit  for  use  and  occupation,  and  on  an  account  stated. 
Pleas :  1.  Except  as  to  261.,  parcel  &c.,  Nan  assumpsit.  Issue  thereon. 
2.  Except  &c.  (as  before),  Statute  of  Limitations.  Replication, 
that  the  action  did  accrue  within  six  years  &c.  Issue  thereon. 
8.  Except  &c.  (as  before),  set-off.  Beplication,  that  plaintiffs  were 
not  nor  are  indebted  &c.  Issue  thereon.  4.  As  to  262.,  parcel  &c., 
payment  into  Court  of  that  sum ;  which  the  plaintiffs  accepted  in 
full  satisfaction  &c.  The  particulars  of  demand  claimed  680L  for 
the  use  and  occupation  of  the  Lower  House  estate  in  the  hamlet  of 
Whitle  in  the  parish  of  Glossop,  Derbyshire,  from  May  9th,  1885, 
to  September  80th,  1848. 

On  the  trial,  before  Tindal,  Gh.  J.,  at  the  Derby  Spring  Assizes, 

1844,  the  material  facts  appeared  to  be  as  follows.    The  premises 

in  question  were  vested  in  trustees,  who,  on  15th  April,  1885,  put 

[  *612  ]      them  up  for  sale  (i)  by  ^auction ;  and  the  defendant,  as  the  highest 

(1)  Among  the  conditions  of  the  sale  paying  the  residue  on  or  before  24th 

it  was  stipulated  that  the  purchaser,  June  then  next;  *'  at  which  time  the 

immediately  after  the  sale,  should  pay  purchase  is  to  be  completed,  and  the 

a  deposit  of  10  per  cent,  in  part  of  the  purchaser  is  then  to  have  the  actual 

purchase  money,  and  sign  an   agree-  possession  of  the  premises  in  hand, 

ment  for  completing  the  purchase  and  and  to  be  let  into  the  receipt  of  the 
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bidder,  became  the  purchaser,  ai^d  paid  a  deposit,  and  the  vendors 
and  defendant  signed  a  memorandum  written  at  the  foot  of  the 
conditions,  stating  that  defendant,  being  the  highest  bidder  &c., 
and  being  declared  the  purchaser  at  1,760Z.,  and  having  paid  102. 
per  cent,  deposit  to  Winterbottom,  did  thereby  agree  to  pay  the 
residue  of  the  purchase  money  on  24th  June  next,  and  Winterbottom 
agreed  to  complete  the  sale  according  to  the  conditions.  Two  or 
three  weeks  afterwards  defendant  was  let  into  possession  without 
(as  far  as  the  evidence  showed)  any  further  stipulation ;  but  the 
sale  was  not  completed,  nor  was  the  residue  of  the  purchase  money 
paid.  The  trustees  (the  now  plaintiffs  (i) ),  in  January,  1889,  filed 
a  bill  for  a  specific  performance.  The  defendant,  in  his  answer, 
admitted  the  contract  for  purchase,  but  alleged  that  the  trustees 
could  not  make  a  good  title ;  and  on  this  ground  the  bill  was 
dismissed  with  costs,  in  June,  1843.  The  trustees,  having  paid  the 
costs,  made  a  formal  demand  of  possession  on  September  80th, 
1848;  and,  the  premises  not  being  immediately  given  up,  they 
brought  ejectment.  The  defendant  afterwards,  in  November,  1848, 
gave  up  possession :  and,  in  the  same  month,  the  present  action 
was  commenced.  An  affidavit,  filed  in  the  action  of  ejectment  by 
the  now  defendant,  and  given  in  evidence  by  the  plaintiffs  on  the 
present  trial,  stated  the  circumstances  of  his  possession  as  follows. 
That,  about  15th  April,  1885,  he  was  declared  the  purchaser  of 
certain  premises  for  which  this  action  was  brought,  the  same  having 
been  put  up  to  *sale  by  public  auction ;  and,  pending  the  purchase, 
the  deponent  was  put  into  possession  thereof  by  the  vendors,  and 
deponent  has  by  himself  hitherto  continued  to  be  the  occupier  and 
possessor :  and,  the  purchase  not  having  been  completed  and  carried 
into  effect  in  consequence  of  the  inability  of  the  vendors  to  make  a 
good  title,  on  80th  September,  1848,  he  was  served  with  a  notice 
&c.  demanding  possession,  and  afterwards  with  a  declaration  in 
ejectment;  and  he  subsequently  gave  notice  of  his  readiness  to 
deliver  up  &c. 

The  defendant's  counsel  contended  that  an  action  for  use  and 
occupation  did  not  lie,  no  fact  appearing  from  which  an  implied 
contract  to  pay  for  the  occupation  could  arise,  and  the  evidence 


WlNTKR- 

BOTTOM 

V. 

Ingham. 


rents  and  profits  of  the  other  part." 
If  the  purchase  should  not  be  com- 
pleted on  24th  Jiuie,  from  whatever 
cause,  the  purchaser  was  to  pay 
interest  at  five  per  cent,  on  the  residue 
uf  the  purchase  money  from  that  time 


up  to  the  time  of  actually  completing 
the  purchase. 

(1)  A  change  of  trustees  had  taken 
place  since  the  transactions  before 
stated. 


[  'eis  ] 
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[  ^eis  ] 


being  that  the  defendant  was  let  into  possesBion  under  a  contract  of 
purchase  which  did  not  provide  for  such  payment,  and  which  was 
not  shown  to  be  determined  even  down  to  the  time  of  this  trial.  A 
verdict  was  found  for  the  defendant,  leave  being  reserved  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  the  sum  (agreed  upon)  of 
217Z.  8s.  4<2.  (i).  The  jury  expressed  their  opinion  that  the  occupation 
had  been  beneficial. 

Whitehurst,  in  Easter  Term,  1844,  obtained  a  rule  nisi  according 
to  the  leave  reserved.    In  this  Term  (2), 

Humfrey  showed  cause : 
The  relation  of  landlord  and  tenant,  and  an  implied  contract  to 
pay  for  use  and  ^occupation,  could  not  be  created  against  the  will 
of  both  parties.  The  conditions  of  sale  under  which  the  defendant 
entered  were  a  specific  agreement,  in  which  no  such  liability  could 
be  contemplated.  [He  cited  Heam  v.  Tovilin  (3),  Kirtland  y. 
Pounsett  (4),  and  Hmvard  v.  Shaw  (5).  ] 

Wldtehurst,  contra : 

That  is  not  disputed.  But  the  plaintiff  must  recover  for  the 
previous  holding.  The  defendant  was  let  into  possession  because 
he  was  about  to  purchase,  but  not  by  any  authority  derived  from 
the  contract  of  sale.  By  that  contract,  the  sale  was  to  be  completed 
at  the  time  appointed  for  paying  the  residue  of  the  purchase  money, 
and  not  sooner.  The  defendant's  affidavit  distinctly  admits  a  state 
of  things  under  which  a  contract  arises  to  pay  for  use  and  occupa- 
tion. Independently  of  decided  cases,  and  even  in  the  absence  of 
express  agreement,  the  law  will  infer  that  a  party  having  enjoyed 
the  possession  of  an  estate  as  the  defendant  here  did  most  make 
reasonable  ^compensation.  The  Court  will  deem  this  to  have  been 
understood  between  the  trustees  and  the  defendant.  Were  it  other- 
wise, he  might  bring  an  action  to  recover  back  his  deposit  money 
and  the  auction  duty,  and  yet  pay  no  rent  for  the  years  during 
which  he  held  the  premises.  It  does  not  appear  from  the  report  in 
Heam  v.  Tomlin  (3)  whether  it  was  there  contended  that  an  action 


(1)  The  defendants  were  also  to  be  at 
liberty  to  raise  the  question,  whether 
or  not  the  deposit  money  and  auction 
duty  could  be  set  off  in  the  present 
action  :  but  no  decision  took  place  on 
this  point. 

(2)  May  26th.    Before  Loi-d  Dan- 


man,  Ch.  J.,  Patteson,  Williams  and 
Coleridge,  JJ. 

(3)  3  B.  E.  684  (1  Peake,  N.  P.  C. 
192). 

(4)  2  Taunt  145. 

(d)  58  B.  E.  641  (8  M.  &  W.  U«). 
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like  ihis  was  not  maintainable  generally;  and  Lord  Eekton 
evidently  thought  that  it  was  so  maintainable.  In  Kirtland  v. 
Pounsett  (1)  the  purchaser,  having  made  a  deposit, ''  soon  afterwards 
paid  the  residue  of  the  price,  upon  which  inducement  the  plaintiff 
permitted  him  to  enter  and  occupy  the  premises."  There  a  new 
agreement,  apart  from  the  contract  of  sale,  was  acted  upon ;  the 
defendant  paid  the  residue  of  his  purchase  money,  and  in  considera- 
tion of  his  so  doing,  was  let  into  possession  :  and  Mansfield,  Ch.  J. 
said :  ^'  If  a  man  pays  part  of  his  money,  and  is  so  unwise  as  to 
take  possession  without  a  title,  is  it  not  just  that  the  one  party 
should  take  back  his  money,  and  the  other  take  back  his  house? " 
It  had  not,  at  that  time,  been  settled  that  the  purchaser,  on  a 
contract  going  off,  might  recover  interest  on  his  deposit  or  purchase 
money  (2).  Hvll  v.  Vaughan  (3),  where  the  two  preceding  cases  were 
cited,  and  the  action  for  use  and  occupation  held  to  lie,  is  an 
authority  for  the  plaintiffs.  Some  dicta  of  the  Judges  in  Howard 
V.  Shaiv  (4)  seem  favourable  to  the  present  plaintiffs,  but  the  state- 
ment of  facts  does  not  clearly  explain  the  relations  in  which  the 
parties  respectively  stood ;  and  it  appears,  from  the  judgment  of 
the  Court,  that  the  contract  under  *which  the  defendant  was  let  in 
contained  some  express  stipulation  for  his  entering  while  the  sale 
was  under  negotiation,  and  for  his  holding  rent-free  during  that 
time.  If  so,  the  incidental  observations  of  the  Court  are  of  no 
authority  in  the  present  case.  That  the  defendant  here  held  as 
tenant  at  will  while  the  contract  was  depending,  appears  sufficiently 
from  Ball  v.  Cullimore  (6). 

Cur.  adv.  wit. 


WnrrEB- 

BOTTOM 
INQHAM. 


[  •616  ] 


LoBD  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

A  question  of  considerable  importance,  and  likely  to  be  of 
frequent  occurrence,  is  involved  in  this  case :  whether  one  who 
contracts  for  the  purchase  of  landed  property,  but  is  prevented 
from  completing  the  purchase  by  the  vendor's  failing  to  make  a 
good  title,  is  liable  to  the  latter  in  an  action  for  use  and  occupation, 
in  respect  of  the  time  of  his  holding  in  the  expectation  that  such 
good  title  would  be  made  and  the  purchase  completed.  Several 
cases  were  cited  for  the  defendant,  but  none  of  a  very  decisive 


(1)  2  Taunt.  145. 

(2)  See  Sugd.  Vend.  &  Purch.  812, 
nth  ed.  Ch.  16,  8.  1,  §  62,  63. 

(3)  6  Price,  157. 


(4)  58  R.  R.  641  (8  M.  &  W.  118). 

(5)  41   E.  E.  699  (2  Cr.  M.  &  B. 
120;  /S.  C.  5Tyr.  753). 
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character.  In  Heam  v.  TonUin  (i)  Lord  Kbnyon  denied  the  right 
of  the  vendor  to  recover  under  such  circamstances ;  but  he  expressly 
obseryed  that  the  occupation  had  occasioned  loss,  not  benefit,  to  the 
defendant.  The  same  remark  applies  to  Kirtland  v.  Pounsett  (2)  ; 
when  it  is  open  to  the  plaintiff  to  argue  that,  if  the  occupa- 
tion had  appeared,  as  it  did  on  the  trial  of  this  case,  to  be  a 
beneficial  one,  the  plaintiff  there  would  have  been  permitted  to 
recover.  Again,  in  Howard  v.  Shaw  (3),  where  Lord  Abkobr 
^doubted  whether  use  and  occupation  would  lie  even  for  holding 
over  after  the  contract  of  purchase  was  rescinded,  and  where 
Fabke,  B.,  in  expressing  his  opinion  that  it  would,  takes  the 
opportunity  of  expressing  his  opinion  that  it  would  have  been  other- 
wise during  the  pendency  of  the  contract,  because  the  relation  of 
landlord  and  tenant  did  not  exist  between  those  parties,  the  con- 
tract itself  stipulated  that  the  defendant  should  hold  the  premises 
rent-free.  This  stipulation  is  the  reason  assigned  by  Aldebson,  B., 
for  coinciding  in  the  opinion  of  Lord  Abingeb  and  Fabke,  B.  It 
was  therefore  open  in  like  manner  for  that  plaintiff  to  argue  thai 
without  the  stipulation  cited  he  would  have  been  entitled  to  main- 
tain his  action.  On  the  other  hand,  the  plaintiffs  relied  on  a 
decision  in  Hull  v.  Vaughan{4,)^  not  so  much  for  its  circumstances, 
which  were  very  peculiar,  as  for  the  reasons  by  which  the  Court 
justified  the  setting  aside  a  nonsuit  directed  by  Holboyd,  J.  The 
defendant  had  contracted  to  sell  the  property  to  Bach,  who  agreed 
to  sell  part  to  the  plaintiff.  The  plaintiff  entered  into  possession  of 
that  part.  A  suit  in  equity  for  a  specific  performance  was  instituted 
by  the  purchaser  Bach,  who  succeeded  in  it.  Pending  the  suit, 
the  defendant  obtained  possession  from  the  plaintiff  under  a  mis- 
take of  facts.  The  defendant  was  sued  for  use  and  occupation. 
The  learned  Judge  ruled  that  the  action  could  not  be  maintained, 
being  "brought  by  one  who  had  no  right  to  the  land,  against 
another  who  had,  the  purchase  money  not  having  been  paid."  The 
Lord  Chief  Baron  Bichabds  held  that  the  person  equitably  entitled 
to  an  estate  was  to  be  considered  as  the  owner  from  the  time  of 
making  the  contract,  if  specific  performance  were  afterwards  decreed, 
*and  held  that,  entering  into  possession  by  his  permission,  if  not 
indeed  by  practising  a  fraud  upon  him,  the  defendant  was  answer- 
able to  him  in  use  and  occupation.  His  Lordship  also  drew  from 
the  cases  of  Heam  v.  Tomlin  (i)  and  Kirtland  v.  Pounsett  (2)  the 


(1)  3E.Il.684(lPeake,N.P.C.192). 

(2)  2  Taunt.  145. 


(3)  58  E.  R.  641  (8  M.  &  W.  118). 

(4)  6  Price.  157. 
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same  argument  in  the  plain tiflf's  favour  as  that  which  was  urged 
in  the  present  case.  Wood,  B.,  considered  the  plaintiff  as  the  real 
owner  of  the  estate,  and  consequently  that  the  defendant,  who  had 
entered  and  enjoyed  the  property  without  any  right  to  it,  was  liable 
to  him  in  that  action.  Graham,  B.,  expressed  some  doubt,  but  did 
not  differ.    Gabrow,  B.,  merely  acquiesced. 

We  conceive  the  real  point  there  determined  to  have  been  simply 
this,  that  an  equitable  owner  may  maintain  use  and  occupation 
under  the  circumstances  there  proved.  The  Chief  Justice  was, 
therefore,  left  free  at  the  Assizes  to  act  on  his  own  view  of  the  law  : 
and  he  thought  the  action  could  not  be  maintained,  because  the 
relation  of  landlord  and  tenant  was  never  contemplated  between 
the  parties. 

Upon  the  facts  of  this  case  the  plaintiffs'  counsel  contended  that 
by  the  contract  of  sale  the  defendant  was  not  to  be  let  into  posses- 
sion until  the  purchase  money  paid ;  that  his  entry,  therefore, 
could  not  be  referable  to  that  contract,  and  his  occupation  not 
merely  as  purchaser,  but  that  both  entry  and  occupation  must  be 
referred  to  a  distinct  contract,  arising  upon  the  ordinary  implica- 
tion, and  involving  the  ordinary  consequences  as  to  the  payment 
of  compensation.  *But  he  admitted  that  the  entry  was  because  he 
was  the  contractor  for  the  purchase,  and  that,  if  the  contract  had 
*been  completed,  and  so  long  as  it  were  pending,  this  action  could 
not  have  been  maintained.  The  more  correct  view  of  these  facts 
seems  to  us  to  be,  that  the  entry  and  possession  were  not  upon  an 
understanding  that  any  compensation  was  to  be  made  in  the  event 
which  has  arisen. 

The  defendant  certainly  was  considered  both  by  himself  and  the 
plaintiff  as  purchaser,  not  as  tenant :  and  the  plaintiff  cannot 
convert  him  into  an  occupier,  liable  to  pay  for  his  occupation,  by 
his  own  wrongful  act  in  not  completing  the  contract  of  sale.  The 
jury  have  indeed  found  that  the  occupation  was  beneficial ;  but  this 
statement  is  not  without  ambiguity.  It  may  have  been  beneficial, 
supposing  that  he  actually  had  become  the  owner,  by  making  a  fair 
return  of  profit  on  all  his  outlay ;  but  it  may  also  have  been  a  very 
losing  concern,  on  a  balance  struck  between  that  outlay  and  the 
amount  of  the  proceeds  during  the  time  of  his  actual  holding.  On 
the  other  hand  he  may  have  expended,  as  owner,  in  improvements, 
a  sum  much  larger  than  a  reasonable  rent.  How  is  this  account 
to  be  taken,  or  this  balance  to  be  struck  ?  A  court  of  equity  may 
have  means  for  doing  justice  in  this  respect  between  the  parties ; 
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our  Courts  have  none.  Therefore,  though  the  true  answer  to  Mr, 
Whitehurst's  first  two  questions  may  be  in  the  affirmative,  admit- 
ting the  defendant's  occupation  and  the  plaintiffs'  permission  to 
occupy,  we  think  a  negative  must  be  put  on  his  third  proposition, 
that  the  defendant  promised  to  pay,  because  both  parties  under- 
stood that  he  made  no  such  promise.  Parties  may  easily  secure 
themselves  by  stipulating  for  the  event  of  a  non-completion  *of 
the  purchase  in  their  contract  of  sale  and  purchase. 
This  appears  to  have  been  the  Chief  Justice's  view ;  and  we 

think  it  right. 

Rule  discharged. 


1845, 
June  6. 


TAYLOR  V.  STENDALL. 


(7  Q.  B.  634—638 ;  S.  C.  14  L.  J.  Q.  B.  301 ;  3  Dowl.  &  L.  161 ;  9  Jur.  1096.) 


[634] 


[  •635  ] 


To  an  action  on  the  case  for  prostrating  part,  and  building  on  part,  of  a 
wall,  and  laying  materials  on  a  close,  in  whicli  wall  and  close  plaintif  was 
interested  as  reversioner,  defendant  pleaded  that  his  own  dweUiog  house, 
which  he  was  repairing,  accidentally  and  without  his  default  fell  upon  tiie 
wall  and  threw  it  down,  and  that  afterwards,  and  before  action  brought, 
and  within  a  reasonable  time,  defendant  carefully,  and  at  his  own  expense, 
erected  and  built  the  said  wall  upon  the  said  close,  and,  in  and  ahout 
such  erecting  and  building,  necessarily  and  unavoidably  committed  the 
grievances  &c.,  doing  no  unnecessary  damage  &c.,  and  thereupon  and  then, 
to  wit  at  the  times  when  &c.,  at.lus  own  expense,  repaired  all  damages 
sustained  by  plaintiff  by  reason  of  the  grievances  &c. 

Held,  on  demurrer,  no  answer  to  the  action. 

Case.  The  second  count  of  the  declaration  recited  that,  before 
and  at  the  time,  &c.,  a  wall  and  building  of  plaintiff,  situate  &c., 
and  abutting  &c.,  and  also  the  close  on  which  the  same  was  erected, 
and  also  a  certain  messuage  &c.  of  plaintiff,  situate  dsc,  were  in  the 
possession  and  occupation  of  T.  G.  as  tenant  thereof  to  plaintiff,  the 
reversion  then  belonging  to  plaintiff :  yet  defendant,  well  knowing 
&c.,  whilst  the  said  wall,  close  and  messuage  &c.  were  so  in  the 
possession  &c.,  and  whilst  plaintiff  was  so  interested  &c.,  to  wit  on 
&c.  and  on  divers  other  days  &c.,  wrongfully  «&c.,  without  the  leave 
and  against  the  will  of  plaintiff,  pulled  down,  prostrated  and 
destroyed  a  great  part,  to  wit  &c.,  of  the  said  wall  and  building, 
and  wrongfully  &c.  erected  and  built  a  great  part  of  divers  edifices 
and  buildings,  to  wit  four  edifices  &c.,  upon  part  of  the  said  wall  <!^c. ; 
and  also  ^wrongfully  &c.  erected  and  built  a  great  part  of  divers 
edifices  &c.  to  wit  &c.,  upon  the  said  close ;  and  put,  placed  and 
laid  divers  large  quantities  of  bricks,  stones  &c.,  to  wit  &c.,  partly 
upon  the  said  wall  and  building,  and  partly  upon  the  said  close; 
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and  kept  and  continued  &c.  (the  parts  of  buildings  &c.,  so  erected,  Tatlok 
and  the  bricks,  stones  &c.,  so  put,  placed  &c.)  from  the  time  of  stendall. 
erecting  &c.  until  the  commencement  of  this  suit ;  and,  while  T.  C. 
was  tenant  &c.,  to  wit  on  &c.  (the  count  then  averred  injuries  to 
the  messuage) :  by  means  whereof  the  wall,  building  and  close 
became  and  were  encumbered,  damaged  <&c.,  and  the  messuage  &c. 
was  weakened  and  fell  down,  and  the  plaintiff  was  prejudiced  in  his 
reversionary  estate  &c. 

5th  plea.  As  to  so  much  of  the  second  count  as  relates  to 
the  wall  and  building  and  piece  or  parcel  of  land,  in  that  count 
mentioned,  on  which  the  said  wall  was  erected  and  built :  that, 
before  the  several  times  when  &c.,  defendant  was  the  occupier  of  a 
certain  dwelling  house  near  to  and  adjoining  the  said  wall  and  close 
of  him  the  plaintiff :  and  that,  before  the  said  several  times  when 
&c.,  to  wit  on  &c.,  defendant  repaired  the  said  dwelling  house ;  and, 
whilst  he  was  repairing  the  same,  by  accident  and  against  his  will, 
and  without  any  default  on  defendant's  part,  it  fell  down  to  and 
upon  the  ground,  and,  in  so  falling  down,  fell  upon  the  said  wall 
and  close  of  him  the  plaintiff  so  adjoining  as  aforesaid,  and  threw 
the  said  wall  down  to  and  upon  the  ground :  And  that  afterwards, 
and  before  the  commencement  of  this  suit,  and  within  reasonable 
time  after  the  said  accident,  to  wit  at  the  said  several  times  when 
&c.,  he  the  defendant  in  a  careful  and  proper  manner,  and  at  his 
own  expense,  erected  and  built,  and  ^caused  and  procured  to  be  [  *636  ] 
erected  and  built,  the  said  wall  in  and  upon  the  said  close,  and 
kept  and  continued  and  caused  and  procured  to  be  kept  and  con- 
tinued, the  same  so  for  the  space  of  time  in  the  second  count 
mentioned.  And  that  in  and  about  the  erecting  and  building  of 
the  same  he  the  defendant,  at  the  said  several  times  when  &c.,  did 
necessarily  and  unavoidably  commit  the  grievances  in  that  count 
mentioned  so  far  as  they  relate  to  the  said  wall  and  close,  doing  no 
unnecessary  damage  to  the  said  close :  And  he  further  saith  that 
he  thereupon  and  then,  to  wit  at  the  said  several  times  when  &c., 
at  his  own  expense  repaired  all  damages  sustained  by  the  plaintiff 
by  reason  of  the  premises  in  the  introductory  part  of  this  plea 
mentioned,  which  are  the  said  several  grievances  in  the  said 
count  mentioned  so  far  as  they  relate  to  the  said  wall  and  close. 
Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  plea  does 
not  sufficiently  confess  and  avoid,  or  deny,  that  part  of  the  count 
to  which  it  is  pleaded :  that  it  is  left  ambiguous  whether  the  plea 
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Taylor  be  intended  as  a  plea  of  the  general  issue  or  of  satisfaction  and 
Stendall.  discharge :  that,  if  intended  as  a  plea  in  satisfaction,  it  does  not 
show  an  acceptance  by  plaintiff :  that  the  plea  does  not  show  leave 
or  license  given  by  plaintiff  or  any  other  person  for  defendant's 
erecting  or  continuing,  or  causing  to  be  erected  &c.,  the  said  wall 
in  the  plea  mentioned :  that  the  plea  amounts  to  Not  guilty,  and 
should  have  concluded  to  the  country:  and  that  it  is  doable, 
alleging,  first,  that  plaintiff's  wall  was  accidentally  thrown  down, 
and,  secondly,  that  defendant  at  his  own  expense  erected  the  wall 
in  the  plea  mentioned.    Joinder  in  demurrer. 

[  <537  ]  Whitehurat,  for  the  plaintiff,  was  stopped  by  the  Coubt. 

G.  Atkinson^  contra: 

In  BeU  V.  Ticentyman  (i),  a  case  something  like  this,  judgment 
was  given  for  the  plaintiff :  but  the  observations  of  the  Court  are 
not  conclusive  against  such  a  plea  as  the  present.  The  action  here 
is  substantially  the  same  as  the  old  action  of  Waste  in  the  teniui : 
and,  in  Com.  Dig.  Wast  (E  5),  it  is  laid  down  that  the  action 
**  does  not  lie,  if  the  waste  was  by  tempest,  lightning,  &c.,  if  it  be 
repaired  in  convenient  time." 

(CoLBBiDaE,  J. :  The  defendant  here  was  not  a  tenant.) 

The  reversioner  might  have  his  action  of  waste  against  a  stranger. 
The  doctrine  stated  by  Comyns  as  to  timely  repair  is  also  found  in 
8  Bac.  Abr.  391  (2),  tit.  Of  Waste  (E) ;  2  Bro.  Abr.  322  b,  826  a, 
Waste,  pi.  14,  105 ;  2  Roll.  Abr.  682,  TriaU  (Evidence)  (E),  pL  8; 
2  Inst.  302.  The  present  defence,  therefore,  would  have  been 
available  in  the  old  action  of  Waste. 

(Coleridge,  J. :  Have  you  any  instance  of  such  an  action  against 
a  stranger  ?) 

In  8  Bac.  Abr.  881,  tit.  Of  Waste  (A)  (in  marg.),  it  is  said  to  have 
been  resolved  that  the  word  *'Jirmarii  "  in  the  Statute  of  Marlbridge 
(52  Hen.  III.  c.  28,  s.  2)  "should  extend  to  strangers ; "  for  which 
Hammond  v.  Webb  (8)  is  cited. 

(1)  55  E.  R.  415  (1  Q,  B.  766).  said  (citing  Year  B.Mich.  21  Hen.  VH. 

(2)  7th  ed.  37  A.  pi.  45):  ''This  Act"  (Marlbridge) 

(3)  10  Mod.  281.  Salkeld,  Serjt.,  **prohibiteth  that  fanners  shall  not  do 
arguendo  (on  a  different  subject) ,  states  waste,  and  yet  if  they  suffer  a  stranger 
it  to  haye  been  so  resolved.  The  to  do  waste,  they  shall  be  charged 
passage  may,  perhaps,  be  an  inaccurate  with  it,  for  it  is  presumed  in  law,  that 
rofei-ence  to  2  Inst.  145,  where  it  is  the  farmer  may  withstand  it." 
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(Lord  Dbnmin,  Ch.  J.  :  It  appears  by  Com.  Dig.  Wast  (E  5),      Tatlob 

and  the  other  authorities,  to  be  the  right  and  duty  of  the  ^tenant  stsndall. 
to   repair  before  action  brought :    but  it  does  not  follow  that  a      [  *^38  j 
stranger  <san  go  in  and  repair. 

G0LEBIDOB9  J.:  You  must  maintain  that  you  have  a  right  to 
enter  and  repair,  whether  the  owner  of  the  premises  be  willing  or 
not.  Your  plea  admits  that  you  were  bound  to  do  something ;  you 
say  you  repaired :  but  had  you  a  right  to  commit  a  trespass  in 
order  to  repair  ?) 

The  declaration  does  not  complain  of  a  trespass. 

(Coleridge,  J. :  Still,  the  question  is  whether  such  an  act  can 
be  a  defence. 

Lord  Denman,  Ch.  J. :  There  is  a  vested  right  of  action :  the 
plea  states  a  kind  of  set-off :  but  that  is  no  answer.  The  tenant, 
in  case  of  waste,  is  bound  to  do  the  repairs.) 

Per  Curiam  (1) : 

Judgment  for  plaintiff. 


BESSELL  V.  LANDSBEEG.  ^^^^^^ 


[638  ] 


(7  a  B.  638—641 ;  S.  C.  14  L.  J.  a  B.  355;  9  Jur.  576.) 

Tenant  from  year  to  year  gave  his  landlord  notice  to  quit,  ending  at  a 
time  within  half  a  year.  The  landlord  at  first  acquiesced,  but  ultimately 
refused  to  accept  the  notice ;  the  tenant  quitted  according  to  his  notice,  and 
the  landlord  entered  and  did  some  repairs :  Held,  that  the  tenancy  was  not 
determined. 

Assumpsit  for  use  and  occupation  of  part  of  a  dwelling  house ; 

for  money  paid ;  and  on  an  account  stated.    Pleas.    1.  Except  as 

to  21. 10«.  6d.,  parcel  of  the  sums  mentioned  in  the  last  two  counts : 

Aon  assumpsit.    Issue  thereon.    2.  Except  as  aforesaid :  Payment, 

and  acceptance  in  satisfaction.    Beplication,  denying  the  payment 

and  acceptance.    Issue  thereon.    8.  As  to  the  21.  10s.  6d.,  payment 

of  21.  Us.  6d.  into  Court ;  which  plaintiff  accepted  (2).    The  plaintiff, 

1!by  his  particular  of  demand,  claimed  (among  other  sums)  211.  for       [  *639  ] 

half  a  year's  rent,  due  November  Ist,  1844,  and  21.  10s.  6d.  for 

paper-hanging,  plumbing,  glazing,  &c.,  done  upon  the  premises  in 

May,  1844. 

(1)  Lord  Denman,  Ch.  J.,  Patte-         (2)  There  were  other  pleadings,  not 
8ON,  WiLLiAMfi  and  CoLK&iDOE,  JJ.         material  to  this  report. 
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BE88HLL  On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittingB  in 

Landsbbbo.  Middlesex  after  last  Easter  Term,  it  appeared  that  defendant 
became  tenant  to  plaintiff  of  the  house  in  question  on  May  Ist, 
1848,  by  agreement  not  in  writing.  On  January  81st,  1844,  he 
gave  plaintiff  a  written  notice  of  his  intention  to  quit  on  the 
following  1st  of  May.  The  plaintiff  assented  when  first  served 
with  the  notice,  but  afterwards  contended  that  he  was  entitled 
to  half  a  year's  notice  ending  on  May  Ist,  for  that  the  tenancy  was 
a  yearly  one.  The  defendant  insisted  that  the  holding  was  only 
quarterly ;  and  he  quitted  the  premises.  The  plaintiff  afterwards 
entered,  and,  in  May,  1844,  did  some  repairs,  for  which  he  claimed 
payment  from  the  defendant.  Evidence  was  given  on  the  trial  that 
the  holding  was  yearly :  but  the  defendant  insisted  that,  even  if 
this  were  so,  the  half  year's  notice  was  waived,  the  plaintiff  having 
accepted  the  notice  to  quit  on  May  1st,  and  both  parties  having 
acted  upon  it.  The  Lobd  Chief.  Justice  thought  that  the  yearly 
tenancy  had  not  been  legally  determined  ;  and  a  verdict  was  found 
for  the  plaintiff,  for  211.  on  the  count  for  use  and  occupation,  leave 
being  reserved  to  move  to  enter  a  nonsuit.  Verdict  for  defendant 
on  the  other  counts. 

Humfrey,   in  this  Term  (i),  moved  according  to    the  leave 
reserved : 

[  ^640  ]  ^^^  evidence  showed  a  waiver  of  notice  to  *quit ;  and  the  interest 

in  the  premises  was  well  determined.  The  transactions  proved 
would  clearly  amount  to  a  surrender,  were  it  not  for  the  Statute 
of  Frauds,  29  Car.  II.  c.  8,  s.  8 :  but  it  has  been  held  since  the 
statute  that  a  yearly  tenancy  might  be  determined  by  the  land- 
lord's acquiescence  in  the  tenant's  departure  at  less  than  half  a 
year's  notice  :  Shirley  v.  Newman  (2),  Redpath  v.  Roberts  (3). 

(Patteson,  J. :  The  authorities  as  to  surrender  by  operation  of 
law  were  considered  lately  in  the  Court  of  Exchequer :  and  I  think 
it  was  said  that  a  surrender  would  not  result  from  the  mere  conduct 
of  parties  unless  some  act  had  been  done  which  took  effect  as  an 
estoppel  (4).) 

Where  a  tenancy  is  to  be  determined  by  notice,  the  parties  may 
agree  to  substitute  a  shorter  notice  for  a  longer. 

(1)  May  22nd.     Before  Lord  Den-      26G). 

man,  Ch.  J..  Patteson,  WiUiams  and  (3)  3  Esp.  N.  P.  C.  225, 

Coleridge,  JJ.  (4)  See  Lyony.Iiced,  C7B.R.  593(13 

(2)  5  li.  E.  737  (I  Ebp.  N.  p.  C.      M,  &  W.  286). 
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(Pattbson,  J.  cited  Johnstone  v.  H%idlest(me{\).)  Bbsksll 

r. 

rrt,  *  .  11-..,,  LA.ND8BKRO. 

There  the  question  arose  on  the  pleadings :  here  there  was  evidence 
from  which  the  jury  might  reasonably  infer  an  agreement  to  waive 
the  longer  notice. 

(Lord  Denman,  Gh.  J. :  I  thought  there  was  no  consideration  for 
a  waiver.  The  cases  in  Espinasse  are  consistent  with  the  supposi- 
tion of  an  original  agreement  to  determine  at  less  than  six  months' 
notice. 

Pattbson,  J. :  The  question  here  is,  whether  a  yearly  tenant  can 
by  any  act  short  of  surrender  in  writing  or  six  months'  notice  put 
an  end  to  the  tenancy. 

LoBD  Dbnman,  Ch.  J. :  On  the  facts  here,  it  seems  that  the  parties 

were  disputing  whether  the  tenancy  was  for  a  year,  or  from  year  to 

year ;  and  the  landlord  ultimately  stood  upon  his  right  to  a  six 

months'  notice.) 

Cur.  adv.  mdt. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  641  j 

It  was  contended  in  this  case  that,  although  the  notice  to  quit 
was  insufficient,  there  was  a  waiver  of  half  a  year's  notice,  both 
parties  having  acted  on  a  shorter  one.  But  we  think,  referring  to 
Johnstone  v.  Hudlestone  (i)  and  other  cases,  that  this  is  no  sufficient 
answer.     Consequently  there  will  be  no  rule. 

Rule  refused  (2), 

In  the   MlTTEE   OF   COOK.  1845. 

Jnns9. 
(7  Q.  B.  633—661 ;  S.  C.  14  L.  J.  M.  0.  188 ;  9  Jur.  869.)  


Where  a  prisoner  is  committed  for  trial,  under  a  magistrate's  warrant,  on 
a  charge  of  mnrder,  Qucere  whether  this  Court  can  grant  a  writ  of  habeas 
corpus  to  bring  him  before  the  coroner,  sitting  upon  the  body  of  the 
deceased.    SemhUj  per  Colebidoe,  J.,  that  they  can. 

Such  power  will,  at  any  rate,  be  exercised  only  where  a  case  of  necessity 
is  shown.  And  this  Court  refused  the  writ,  where  the  ground  suggested 
was  that  the  party  charged  was  to  be  identified  before  the  coroner,  and  it 
was  not  shown  that  identification  could  not  be  effected  without  producing 
the  party. 

j^ELLT  moved  for  a  habeas  corpus  to  remove  the  body  of  Daniel 
John  Cook,  who  stood  committed  to  the  custody  of  the  governor  of 

(1)  28  B.  E.  605  (4  B.  &  C.  922).  49  E.  E.  621   (3  M.  &  W.  328),  and 

(2)  See  Doe  d.  Murrell  v.  Milward,      cases  there  cited. 


[663] 
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In  re  Newgate  upon  a  charge  of  the  wilful  murder  of  Hannah  Moore, 
and  to  bring  him  before  one  of  the  coroners  and  a  jury  of  the 
county  of  Middlesex,  on  an  inquest  upon  the  body  of  the  said 
Hannah  Moore,  in  order  to  be  identified  by  certain  witnesses,  and 
also  to  give  evidence  before  the  said  coroner  and  jury. 

This  motion  was  made  on  the  affidavit  of  Thomas  Wakley,  Esq., 
one  of  the  coroners  of  Middlesex,  stating  that,  on  29th  May  last 
past,  information  having  been  given  to  him,  as  such  coroner,  of 
the  death  of  Hannah  Moore,  of  the  ''  Coach  and  Horses,"  Cross 
Street,  Hatton  Garden,  in  the  parish  of  St.  Andrew,  Holbom, 
Middlesex,  at  which  place  the  body  was  then  lying,  and  that 
such  death  was  supposed  to  have  been  occasioned  by  poison,  he 
issued  his  warrant  directed  to  the  proper  officer,  commanding  him 
to  summon  and  warn  twenty-four  able  and  sufficient  men  of  the 
[  *^^^  ]  said  parish  personally  to  appear  before  him,  as  such  coroner,  *on 
80th  May,  at  half-past  seven  p.m.,  at  the  public  house  &c.  called 
&c.,  and  situate  &c.  in  the  said  parish,  in  the  said  county,  then  and 
there  to  do  and  execute  all  such  things  as  should  be  given  them  in 
charge  on  behalf  of  our  sovereign  lady  the  Queen,  touching  the 
death  of  the  said  Hannah  Moore. 

That,  on  the  said  80th  May,  the  said  Thomas  Wakley,  by  virtue  of 
his  said  office  and  in  pursuance  of  the  said  warrant,  held  a  Gonrt 
at  the  time  and  place  therein  mentioned,  and,  after  the  said  Court 
had  been  duly  opened,  and  the  said  jury,  summoned  under  the  said 
warrant,  duly  sworn,  and  he  and  the  said  jury  had  taken  a  view  of 
the  body,  he,  as  such  coroner,  and  the  said  jury,  proceeded  to  make 
inquiry  as  to  her  death. 

That  several  persons  were  examined  at  the  holding  of  the  said 
inquest :  when  it  appeared  from  the  evidence  that  the  said  Hannah 
Moore  went  into  the  ''  Coach  and  Horses,"  which  is  a  beer  shop,  to 
lodge,  accompanied  by  a  young  man  who  passed  as  her  husband, 
on  Monday,  26th  May  last,  and  that  they  were  unknown  to  all  the 
parties  in  the  house :  that  they  left  it  on  the  following  morning, 
and  returned  at  seven  o'clock  in  the  evening,  and,  after  having  sat 
in  the  public  parlour  for  about  half  an  hour,  both  went  upstairs  as 
if  to  bed.  That,  in  a  few  minutes,  some  young  man  went  down 
stairs  for  some  water,  which  he  took  up.  That  shortly  afterwards 
the  said  young  man  again  went  down  stairs  for  more  water,  which 
he  took  up,  and,  after  a  short  interval,  went  down  stairs  in  apparent 
alarm,  begging  the  landlord  to  put  him  in  the  way  of  obtaining 
medical  aid,  saying  that  he   feared  his  wife  (the  deceased)  was 
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dying.     That  a  surgeon  was  sent  for,  who  shortly  after  arrived,         in  re 
and  found  that  the  said  Hannah  Moore  was  *dead,  and  that  such       ^ \ 

[  'boo  1 

death,  according  to  the  testimony  of  the  surgeon  at  the  inquest, 
occurred  from  drinking  oxalic  acid  in  solution.      That  it  was  in 
evidence  before  the  coroner  and  jury  that  the  said  young  man  had 
stated  that  he  and  the  deceased  had  taken  certain  quantities  of 
oxalic  acid  dissolved  in  the  water  he  had  so  obtained,  and  had  each 
drunk  a  mixture  of  the  poison,  with  intent  to  commit  suicide  :  That 
the  said  young  man  had  not  retained  in  his  stomach  the  portion 
drunk  by  him,  and  so  had  at  once  recovered  from  the  effects ;  but 
that  the  deceased,  although  she  also  had  vomited,  had  retained 
sufficient  to  destroy  her  life :  That  there  was  produced  before  the 
coroner  and  a  jury  a  letter,  which  was  stated  to  have  been  found  on 
the  person  of  the  young  man,  purporting  to  be  signed  by  D.  J.  Cook 
and  the  deceased,  setting  forth  the  circumstances  under  which  the 
attempt  on  the  life  of  Hannah  Moore  had  been  made ;  but  which 
letter  appeared  to  be  signed  by  one  hand :  That,  during  the  pro- 
gress of  the  said  inquiry,  a  person  named  Daniel  John  Cook  was 
under  examination  at  the  Glerkenwell  Police  Court,   before  Mr. 
Greenwood,  the  police  magistrate;  and  the  magistrate,  on  the 
evidence  of  the  surgeon  who  had  (by  order  of  the  coroner)  made 
a  post-mortem  examination  of  the  body,  coupled  with  the  testimony 
of  other  witnesses,  committed  the  prisoner  to  Newgate  to  take  his 
trial  for  the  wilful  murder  of  the  said  Hannah  Moore. 

That,  during  the  progress  of  the  inquiry  before  the  coroner,  it 
became  apparent  to  the  jury  and  the  coroner  that  it  would  be 
necessary  that  the  said  D.  J.  Cook,  the  person  who  was  supposed 
to  have  been  in  company  with  the  said  Hannah  Moore  at  the 
''  Coach  and  Horses,"  should  be  identified  before  the  jury  by  the 
witnesses,  as  *the  person  respecting  whom  the  statements  and  [*656] 
accusations  were  being  made  ;  and,  as  he  was  the  only  person  who 
knew  the  said  Hannah  Moore,  if  it  should  appear  that  she  had 
destroyed  herself,  then  to  give  evidence  of  the  state  of  her  mind. 
And  the  said  Thomas  Wakley,  at  the  request  of  the  said  jury,  sent 
the  inspector  of  police  for  the  Glerkenwell  Division  to  the  said 
magistrate,  to  say  that  the  inquest  was  then  sitting,  that  the  jury 
could  not  proceed  in  the  fulfilment  of  their  duty  in  the  absence 
of  said  D.  J.  Cook,  and  that  the  jury  and  coroner  wished  the 
prisoner  to  be  brought  before  the  said  jury  at  the  said  inquest  in 
the  custody  of  the  police,  when  the  inquiry  at  the  Police  Court 
was  terminated  for  the  day. 
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In  re  That  not  any  of  the  witnesses  examined  upon  the  said  inquest 

Cook.  ^^^^  acquainted  with  the  person  of  the  party  to  whom  their 
evidence  was  intended  to  refer,  as  being  the  said  D.  J.  Cook ;  and 
that  the  said  jury,  upon  the  said  inquest,  expressly  told  the 
coroner  that  they  were  unable  to  return  a  proper  verdict  or  dis- 
charge their  duty  conscientiously  without  having  the  said  D.  J. 
Cook  before  them ;  and  they  unanimously  requested  him  to  adjonm 
the  inquiry  until  a  subsequent  day,  so  that  proceedings  might  in 
the  mean  time  be  taken  for  procuring  a  sufficient  warrant  or 
authority  for  securing  the  presence  of  D.  J.  Cook.  And  there- 
upon the  said  Thomas  Wakley  adjourned  the  inquest  to  Tuesday, 
the  10th  July  then  next. 

That,  in  his  the  said  Thomas  Wakley's  conscientious  belief,  it 
is  absolutely  necessary  to  a  due  discharge  of  the  duty  imposed 
upon  the  said  jury  by  their  oaths  that  the  said  D.  J.  Cook  should 
be  produced  and  identified,  and,  if  necessary,  examined  before  them: 
[  *657  ]  that  the  said  *jury  cannot,  with  a  due  regard  to  the  administration 
of  justice,  return  a  proper  verdict  on  the  said  inquiry:  and  that  he 
is  informed  and  believes  that  the  said  D.  J.  Cook  is  now  in  the 
custody  of  the  governor  of  Newgate. 

Kelly f  in  support  of  the  application,  argued  as  follows : 

The  jury  is  bound  to  find  a  verdict  against  some  person  by 
name,  if  possible.  By  2  stat.  4  Edw.  I.  (De  Officio  Coronatoris), 
"  It  is  to  be  inquired,  who  were  culpable  either  of  the  act,  or  of  the 
force,  and  who  were  present :  "  "  and  if  any  be  found  culpable  of 
the  murder,  the  coroner  shall  immediately  go  into  his  house,  and 
shall  inquire  what  goods  he  hath,"  &c. ;  and,  if  he  be  a  freeman, 
"  how  much  land  he  hath,  and  what  it  is  worth  yearly."  The 
coroner  is  bound  to  commit  the  man  who,  on  the  inquiry,  is  found 
guilty  ;  and  the  inquisition  would  be  a  finding  on  which  he  would 
be  subsequently  tried :  but,  here,  as  none  of  the  witnesses  who 
have  appeared  at  the  inquest  knew  the  name  of  the  party  who  was 
last  seen  with  the  deceased,  they  can  return  only  a  verdict  of  Wilful 
murder  against  a  person  or  persons  unknown. 

(Dbnman,  Ch.  J. :  This  person  is  now  in  charge  for  this  very 
murder.  It  does  not  appear  that  the  same  witnesses  who  appeared 
against  him  before  the  magistrate  have  gone  before  the  coroner : 
but  it  would  seem  that  these  witnesses  could  go  before  the  coroner 
and  speak  to  his  person.) 
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The  Court  has  power  to  grant  the  writ :  Daniel  v.  Thompson  (i)  in  re 

Cook. 

(CoLEBiDOB,  J. :   I  think  it  is  usual,  on  a  motion  of  this  nature, 

to  state  the  readiness  of  the  party  to  come :  at  all  events  when  he 

is  to  come  as  a  witness.) 

Where  ^  writ  was  issued  to  the  Warden  of  the  Fleet,  to  bring  *up  t  *^^®  1 
a  debtor  confined  there  to  be  examined  before  a  magistrate  respect- 
ing a  charge  of  felony  and  misdemeanour,  the  readiness  of  the  party 
was  not  shown :  Ex  pai^e  Gi'iffiths  (2) ;  nor  was  this  held  necessary 
where  the  writ  went  to  bring  up  a  prisoner  for  the  purpose  of 
giving  evidence  before  an  election  committee  of  the  House  of 
Commons :  In  the  Matter  of  Sir  Edward  Price  (3).  In  the  case 
of  The  Attorney-General  v.  Fadden  (4)  the  Court  of  Exchequer 
granted  a  writ  to  bring  up  a  prisoner  for  the  purpose  of  being 
identified. 

(Patteson,  J. :  In  that  case,  the  application  was  made  by  the 
party  himself,  in  a  suit  against  him,  to  be  identified.  Have  you 
an  instance  where  a  writ  has  been  granted  to  bring  up  a  prisoner 
before  a  coroner  ?) 

None  has  been  found. 

(Patteson,  J.:  Stat.  48  Geo.  III.  c.  140,  expressly  gives  the 
Judges  power  to  grant  writs  of  habeas  corpus  ad  testificandum  to 
bring  prisoners  before  certain  Courts.) 


That  Act  gave  power  to  bring  up  prisoners  before  Courts-martial 
and  Commissioners  of  bankrupt,  the  authority  of  which  Courts  is 
limited  by  enactment :  but  the  Court  of  a  coroner  is  as  ancient  as 
that  of  the  Court  of  Queen's  Bench.  The  coroner  could  always 
bring  a  party  before  himself,  unless  such  party  were  in  custody : 
and  it  is  then  only  that  he  requires  the  writ  of  habeas  corpics. 

(Patteson,  J. :  I  would  not  take  that  for  granted.) 

There  is  no  difference  between  the  right  of  the  coroner  to  bring  a 
prisoner  before  himself,  and  the  right  of  the  Court  of  Exchequer  to 
bring  a  prisoner  before  that  Court. 

(Denman,  Ch.  J. :  Supposing  we  have  power  to  issue  the  writ, 

(1)  13  East,  78.  (3)  7  R.  e.  637  (4  East,  587). 

(2)  5  B.  &  Aid.  730.  (4)  1  Price,  403. 
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In  re        there  mnst  be  some  discretion.    I  am  aware  that  my  brother 
Cook. 
r  *659  1      I^LFB  (when  this  question  came  ^before  him  at  Chambers,  in 

another  case)  did  not  doabt  that  he  had  power  to  grant  the  writ ; 

but  in  the  particular  case  he  declined  to  exercise  the  power.    I 

do  not  see  the  necessity  here  of  our  interfering.     The  same 

witnesses  who  went  before  the  magistrate  might  go  before  the 

coroner.    To  take  a  person  out  of  custody,  who  is  charged  with 

serious  offences,  requires  much  caution,  and  might  lead  to  great 

inconvenience. 

Pattbson,  J.:  It  does  not  appear  by  the  affidavits  that  the 
coroner  has  taken  the  trouble  of  asking  the  magistrate  who  were 
the  parties  who  appeared  before  him.  You  ought  to  show  that 
every  thing  reasonable  has  been  done.) 

A  coroner  is  no  more  called  upon  than  this  Court  to  inquire  of 
magistrates  what  witnesses  appeared  to  give  evidence  before  them 
in  certain  cases.  The  objection  to  granting  the  writ  in  the  case 
alluded  to  before  Bolfe,  B.  does  not  exist  here.  In  that  case  a  true 
bill  had  been  already  found  against  the  party  :  and  he  might  have 
been  actually  upon  his  trial  at  the  moment  when  the  habects  corpu 
was  granted. 

Lord  Denhan,  Gh.  J. : 

I  have  the  greatest  respect  for  the  office  of  coroner ;  and  I  have 
always  entertained  the  highest  opinion  of  the  services  rendered  by 
that  office  in  preserving  the  lives  of  the  subjects  of  her  Majestj. 
We  ought  not,  however,  to  exercise  our  power  of  interference, 
supposing  such  power  to  exist,  except  under  a  due  sense  of  the 
danger  that  may  ensue  from  taking  a  man  out  of  custody  to  which 
he  has  been  committed  upon  so  grave  a  charge  as  that  on  which 
the  present  party  is  confined.  Nevertheless,  if  the  jury  could  not 
otherwise  go  on  with  their  inquiry,  I  should  consider  anxionsly 
[  •eeo  ]  the  course  which  this  Court  ought  to  pursue,  *for  the  purpose  of 
assisting  an  inferior  tribunal.  But,  here,  I  see  no  difficulty  in  the 
party  being  identified  on  the  same  evidence  by  which  he  was 
identified  when  he  appeared  before  the  committing  magistrate. 
I  find  an  entire  want  of  necessity  for  producing  his  person  before 
the  coroner. 

Patteson,  J. : 

I  do  not  see  where  the  difficulty  exists.    The  parties  who  have 
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seen  the  man  must  have  been  before  the  magistrate,   and  can        in  re 

Cooir 

appear  before  the  coroner  to  speak  to  his  identity. 

Williams,  J. : 

The  application  in  the  present  case  is  for  a  habeas  corptis  to 
prodace  the  body,  not  for  the  purpose  of  giving  evidence,  but  for 
the  purpose  of  identification.  There  is  nothing  to  negative  the 
presumption  that  the  same  persons  who  appeared  before  the  magis- 
trate,  or  who  may  have  seen  the  party  in  custody,  may  appear 
before  the  coroner.  No  case  of  inconvenience  has  existed  in  the 
coroner's  Court,  for  centuries,  by  reason  of  no  such  writ  having 
been  granted.  Consequently  I  do  not  see  the  weight  of  the  argu- 
ment as  to  inconvenience  which  will  arise  from  our  refusing  to 
grant  the  writ  now.  No  inconvenience  can  arise  from  a  person 
going  to  Newgate  to  see  the  party  there  ;  but  there  is  great  incon- 
venience in  letting  a  party  in  custody  out  of  the  close  walls  of  a 
prison.  I  think,  therefore,  that  no  occasion  is  shown  for  our 
interference. 

COLEBIDOE,  J. : 

I  come  to  the  same  conclusion  with  the  rest  of  the  Court,  but 
not  without  doubt.  I  presume  the  Court  decides  that  it  has  power 
to  grant  *the  writ,  but  that  no  necessity  is  made  out  on  the  present  [  *66i  ] 
occasion.  I  quite  agree  with  the  rest  of  the  Court,  that  there  is 
great  inconvenience  attendant  upon  the  removal  of  parties  from 
the  place  of  custody  to  which  they  have  been  committed :  and  I 
do  not  see  that  sufficient  grounds  have  been  shown  to  justify  the 
granting  of  the  writ  in  the  present  instance. 

Motion  refused. 


BEG.   V.  TOTNES  UNION  (1).  i845. 

(7  a  B.  690—699;  S.  C.  14  L.  J.  M.  0.  148  ;  9  Jur.  660 ;  2  New  Sees.  Cas.  82.)       •^«^3- 

An  order  of  juBtices  under  stat.  4  &  5  "Will.  IV.  c.  76,  s.  27,  for  relieving         [  690  ] 
a  pauper  elsewhere  than   in    the  workhouse,  cannot  be  made  without 
summoning  the  parties  who  will  be  burdened  by  such  order  to  show  cause 
why  it  should  not  be  made. 

Where  such  relief  is  to  be  given  in  a  parish  forming  part  of  a  union, 
guare^  whether  the  order  should  be  addressed  to  the  overseers  or  to  the 
guardians. 

Qucerey  also,  whether,  in  the  case  of  such  a  parish,  the  order  sufficiently 

(1)  The  Court  sat  in  Banc  on  the      27th,  and  28th  of  June;  and  on  the 
13th,    14th,   19th,    20th,   21st,   22nd,      2nd,  3rd,  4th,  and  9th  of  July. 
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^EG.  shows  jurisdictioTi,  under  sect.  27,  if  the  justices  odIj  describe  themselyes 

r.  as  **two  of  her  Majesty's  justices  of  the  peace,  acting  in  and  for  the 

ToTNES  county  of  A.,  and  usually  acting  at  B.,  within  the  district  of  the  C.  poor 

^^^^'  law  union  "  (in  which  the  parish  lies),  **  in  the  said  county." 

Maxdamus.  The  writ  recited  that  the  Totnes  Union  in  the 
county  of  Devon  was  a  union  formed  under  stat.  4  &  5  Will.  JS. 
c.  76 :  and  that,  by  an  order  under  the  hands  and  seals  of  two 
justices  ''  in  and  for  the  said  county,  and  usually  acting  for  the 
district  wherein  the  said  union  is  situate,"  made  and  bearing  date 
August  22,  1844,  it  was  on  due  proof  found  and  adjudged  &c. : 
the  writ  then  set  out  the  order,  adjudging  that  Elizabeth  Pering, 
of  &c.,  in  the  said  union,  was  from  old  age  and  infirmity  unable  to 
work,  and  was  entitled  to  relief  in  the  said  union,  and  desired  to 
receive  relief  out  of  a  workhouse;  that  the  inability  had  been 
certified;  and  that  the  said  justices  had  directed  the  guardians 
forthwith  to  give  relief  to  the  said  E.  P.  without  requiring  that 
she  should  reside  in  any  workhouse;  that  the  order  was,  on 
24th  August,  1844,  duly  served  on  the  guardians  at  their  weekly 
meeting  in  the  said  union,  and  delivered  to  their  chairman ;  and 
that  the  guardians,  at  their  said  meeting,  declined  to  order  any  such 
[  •691  ]  relief ;  that  E.  P.,  at  their  next  weekly  meeting,  on  31st  *August, 
applied  for  relief  under  the  said  order,  and  requested  the  guardians 
to  give  her  relief  without  requiring  &c.,  but  that  they  refused  to 
give  it  without  requiring  &c.,  and  neglected  and  refused  to  comply 
with  the  order,  to  the  great  damage  of  E.  P.  and  in  contempt,  &c.: 
Wherefore  E.  P.  had  besought  that  remedy  might  be  provided  &c.: 
and  the  writ  commanded  the  guardians  without  delay  to  obey  the 
order  and  give  relief  to  E.  P.  without  requiring  that  she  should 
reside  in  any  workhouse,  as  thereby  was  ordered,  or  to  show  caase 
to  the  contrary,  &c. 

Eeturn,  setting  forth  the  order,  as  follows.  "  Devon,  to  wit. 
Whereas,  by  an  Act  of  Parliament "  &c.  (4  4  5  Will.  IV.  c.  76), 
"it  is  amongst  other  things  enacted  that "  &c.  (reciting  sect.  27  (i) ) : 

(f^  Stat.  4  &  6  Will.  IV.  c.  76,  8.  27,  infirmity  of  body  be  wholly  unable  to 
enacts,  ''That  in  any  union  which  work,  without  requiring  that  such.per- 
may  be  formed  under  this  Act  it  shaU  son  shall  reside  in  any  workhouse :  Pro- 
be lawful  for  any  two  of  his  Majesty's  vided  always,  that  one  of  such  justices 
justices  of  the  peace  usually  acting  shall  certify  in  such  order  of  his  own 
for  the  district  wherein  such  union  knowledge,  that  such  person  is  wholly 
may  be  situated,  at  their  just  and  unable  to  work,  as  aforesaid;  and 
proper  discretion,  to  direct  by  order  provided  further,  that  such  person 
under  their  hands  and  seals,  that  shall  be  lawfully  entitled  to  relief  in 
relief  shall  be  given  to  any  adult  such  union,  and  shall  desire  to  receive 
person  who    shall   from  old  age    or  the  same  out  of  a  workhouse." 
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**  And  whereas  Elizabeth  Pering,  widow,  an  adult  person  of  the        Bbo. 
parish  of  Berry  Pomeroy  in  the  said  county  of  Devon,  cometh  this  day       totnbs 
personally  before  us  Thomas  Kitson,  clerk,  and  Henry  Cranmer       Union. 
Marsh  Phillips,  whose  hands  and  seals  are  hereunto  set,  two  of  her 
Majesty's  justices  of  the  peace  acting  in  and  for  the  county  of  Devon, 
and  usually  acting  at  Paington  within  the  district  of  the  Totnes 
Poor  Law  Union  in  the  said  county,  and  complaineth  *and  informeth       [  *^92  ] 
us  the  said  justices  that  she  the  said  E.  P.  is  aged  77  years  and 
upwards ;  that  she  is  the  widow  of  Peter  Pering,  labourer,  deceased ; 
and,  from  old  age^'  &c.  (stating  her  inability  to  work,  her  residence  in 
the  parish  of  Berry  Pomeroy  in  the  Totnes  Union,  and  her  title  to  relief 
therefrom) ;  "  That  she  has  been  in  the  receipt  of  outdoor  relief  as 
a  pauper  of  the  said  parish  of  B.  P.  for  several  years  prior  and  up  to 
or  about  the  month  of  May  last,  when  the  said  relief,  amounting  to 
28.  and  a  loaf  per  week,  was  discontinued  as  she  was  informed  and 
believed,  and  a  workhouse  order  was  thereupon  directed  by  the 
guardians  of  the  said  union  to  be  given  to  her,  and  the  said  order 
was  o£fered  to  her  by  a  relieving  officer  of  the  said  union,  and  she 
declined  to  avail  herself  of  the  said  workhouse  order  from  a  dislike 
to  live  in  the  union  house,  and  the  said  guardians  had  refused  and 
still  do  refuse  to  give,  grant  or  order  her  relief  out  of  the  said  work- 
house, and  she  desired  to  receive  relief  out  of  the  said  house ;  that 
she  the  complainant  had  been  for  many  weeks  last  past  supported 
by  the  charitable  contributions  of  inhabitants  in  the  neighbourhood 
in  which  she  was  living,  and  she  had  no  means  or  resources 
whatever  of  her  own  to  support  herself;  and  therefore  the  said 
complainant  prayed  for  justice  in  the  premises,  and  that  an  order 
may  be  made  on  the  guardians  of  the  said  Totnes  Poor  Law  Union 
to  grant  her  relief  out  of  a  workhouse :  And  whereas  proof  hath 
been  this  day  taken  before  us  upon  oath  in  support  of  the  said 
complaint ;  and  it  doth  appear  to  us  the  said  justices  that  the  said 
£.  P.  is  from  old  age  wholly  unable  to  work,  and  that  she  hath 
desired  and  doth  desire  to  receive  relief  out  of  a  workhouse,  and 
that  the  said  E.  P.  is  lawfully  entitled  to  *relief  in  such  union,  and       [  '693  ] 
desires  to  receive  the  same  out  of  a  workhouse,  and  that  you  the 
said  guardians  of  the  said  Totnes  Union  have  refused  and  continue 
to  refuse  to  give,  order  and  grant  unto  the  said  E.  P.  relief  out  of 
a  workhouse  :   and  whereas  proof  hath  also  been  made  upon  oath 
this  day  before  us  that  the  said  E.  P.  is  lawfully  entitled  to  relief 
in  the  said  union ;  and  I  the  said  Thomas  Kitson,  justice  of  the 
peace,  do  hereby  certify  of  my  own  knowledge  that  the  said  E.  P. 
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Rsa.  is  from  old  age  wholly  unable  to  work:  We,  therefore,  the  said 
ToTMEs  jastices  whose  hands  and  seals  are  hereunto  set,  in  pursuance  of  the 
Union.  g^^^  statute  in  that  case  made  and  provided,  do  direct  by  this  our 
order  you  the  said  guardians  of  the  poor  of  the  said  Totnes  Union 
forthwith  to  give  relief  to  the  said  E.  P.  without  requiring  that  the 
said  E.  P.  shall  reside  in  any  workhouse.  Given  "  &c.  (Signed 
and  sealed  by  the  two  justices.) 

The  guardians  then  proceeded,  in  their  return,  to  certify,  "  That 
no  summons  or  warning  was  issued  by  the  said  T.  Eitson  and 
H.  G.  M.  Phillips,  or  either  of  them,  or  by  any  other  justice  of  the 
peace,  to  us  the  said  guardians,  or  to  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  B.  P.  in  the  said  writ  mentioned, 
or  to  any  or  either  of  them,  requiring  us  the  said  guardians,  or 
the  said  churchwardens  and  overseers,  or  any  or  either  of  them,  to 
appear  before  the  said  T.  Eitson  and  H.  G.  M.  Phillips  or  any  other 
justices  to  answer  the  complaint  of  the  said  E.  P.  in  the  said 
writ  and  in  the  said  order  mentioned,  or  to  attend  the  hearing 
of  the  said  complaint  in  the  said  order  mentioned ;  and  that  the 
said  hearing  of  the  said  complaint  in  the  said  order  mentioned 
was  had,  and  the  said  proof  and  evidence  in  the  said  order 
[  *694  ]  "^mentioned  was  taken,  and  the  said  order  was  made,  by  the  said 
T.  E.  and  H.  G.  M.  P.,  without  any  summons  first  issued  by  them 
or  either  of  them,  or  by  any  other  justice  of  the  peace,  to  as  the 
said  guardians,  or  to  the  said  churchwardens  and  overseers  of  the 
said  parish  of  B.  P.,  or  to  any  or  either  of  them,  touching  or 
concerning  the  said  complaint  of  the  said  E.  P. ;  and  that  neither 
we  the  said  guardians  nor  the  said  churchwardens  or  overseers,  or 
any  or  either  of  them,  were  ever  summoned  or  required  by  any 
justice  of  the  peace  to  attend  the  hearing  of  the  said  complaint  or 
to  answer  the  same ;  nor  were  we  the  said  guardians  or  the  said 
churchwardens "  &c.,  ''  or  any  or  either  of  them,  present  at  the 
making  of  the  said  order  or  at  the  taking  of  the  evidence  on  which 
the  same  was  made,  nor  any  person  on  their  or  our  behalf." 

The  return  finall}'  certified  that  Berry  Pomeroy  was  a  parish 
which  maintained  its  own  poor  and  had  churchwardens  and  over- 
seers (naming  those  who  were  in  office  for  the  current  year  and  at 
the  time  of  making  the  order) :  that  the  several  parishes  of  the 
union  were  and  always  had  been  distinct  for  the  purpose  of  settle- 
ment, and  did  not  raise  funds  in  common  for  the  relief  of  the  poor, 
but  that  each  was  separately  chargeable  with  the  expense  of  its  own 
poor,  whether  relieved  in  or  out  of  the  union  workhouse :  And  that 
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the  guardians,  both  before  and  since  the  making  of  the  order  in  Risa. 

question,  offered  relief  to  E.  Pering  in  the  workhouse  of  the  union,  tot'nks 

which  she  refused.  u»iow. 
Demurrer  by  E.  Pering  :  and  joinder  by  the  guardians. 

WatsoUf  for  the  Crown  : 

The  chief  objections  to  this  return  are  understood  to  be:  1.  That 
the  order,  under  *sect.  27,  should  have  been  directed  to  the  parish  [  *695  ] 
officers  of  Berry  Pomeroy.  But  the  clause  speaks  of  an  order  to  be 
made  ''in  any  union:"  and,  by  sect.  54,  the  power  of  giving  and 
directing  relief  in  any  parish  which  is  under  guardians  is  vested  in 
the  guardians  exclusively,  except  in  two  specified  cases,  of  which 
this  is  not  one.  The  order,  therefore,  is  properly  made  on  those 
who  have  the  power.  2.  That  the  justices  had  no  power  to  order 
out-door  relief,  the  guardians  having  made  an  order  for  relief  in 
the  workhouse.  But  this  argument  would,  in  effect,  annul  sect.  27, 
3.  That  the  guardians  or  overseers  ought  to  have  been  summoned 
before  the  order  was  made.  It  is  true  that  every  man  is  entitled  to 
be  heard  before  he  is  condemned;  but  that  principle  does  not 
extend  to  the  granting  of  an  order  for  reUef.  Orders  of  removal 
are  made  without  summoning  the  officers  of  the  parish  which  is 
to  be  charged. 

(CoLBBiDOE,  J.:  There  the  law  provides  that  they  shall  have 
notice  before  they  can  be  actually  affected.) 

The  notice  is  not  till  after  adjudication.  There  are  no  words  in 
sect.  27  directing  any  notice  or  summons ;  nor  does  the  nature  of 
the  proceeding  call  for  it.  The  proviso  that  one  justice  shall 
certify  the  inability  on  his  personal  knowledge  shows  that  there 
was  no  intention  to  let  in  a  conflict  of  evidence.  The  effect  of  a 
summons  would  be  delay,  where  the  proceeding  ought  to  be  prompt. 
And  the  order,  if  granted,  subjects  no  one  to  any  real  grievance. 

(CoLBRiDOE,  J. :  Does  the  Act  give  any  appeal  ?) 

Sect.  lOS  provides  for  an  appeal  "  if  any  person  or  persons  shall 
find  himself,  herself,  or  themselves  aggrieved  by  any  order  or 
conviction ;  "  but  it  may  perhaps  be  a  question  yrbether  that  applies 
to  the  present  case. 

(CoLBsnoGE,  J.  :  Do  the  words  "person  or  persons'*  properly 
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Reo.        describe  guardians?    The  interpretation  *clauBe  seems  to  trea 

ToTNRs      them  as  a  class  under  their  name  of  office.) 

Union. 

[•696]       4.  That  the  justices  do  not  appear  by  the  order  to  be  "usually 

acting  for  the  district "  wherein  the  union  is  situate,  as  sect.  27 

requires.    But  the  words  are  equivalent. 

(Lord  Denman,  Ch.  J. :  We  have  no  means  of  knowing  this 
from  what  is  before  us.  Why  cannot  they  follow  the  words  of  the 
statute  ? 

Pattbson,  J. :  There  is  no  such  thing  as  the  "  district  of  the 
Totnes  Poor  Law  Union,"  that  we  know  of.) 

It  is  not  clear  that  the  justices,  in  such  an  order  as  this,  need 
make  any  statement  as  to  the  district  for  which  they  act.  (Other 
objections  were  mentioned,  but  not  discussed.) 

M.  Smith,  contra: 

1.  Sect.  27  does  not  direct  that  the  order  shall  be  addressed  to 
the  guardians ;  and  this  is  a  case  of  the  same  nature  as  those 
excepted  ones  in  sect.  54,  where  the  overseer  is  required  to  act. 

(Pattbson,  J. :  Those  are  cases  of  urgent  necessity.) 

Sect.  95  imposes  a  penalty  in  case  any  overseer,  assistant  overseer, 
master  of  a  workhouse,  or  other  officer  of  any  parish  or  union, 
shall  wilfully  disobey  the  orders  of  justices  and  guardians  in 
carrying  the  orders  of  Commissioners  &c.,  or  the  provisions  of  this 
Act,  into  execution :  therefore  an  overseer  disobeying  an  order  for 
out-door  relief  would  be  punishable ;  and,  by  sect.  103,  he  woald 
have  an  appeal.  If  the  order  is  made  on  guardians  and  disobeyed, 
there  is  no  penalty  or  appeal. 

(Lord  Denman,  Gh.  J. :  It  is  not  a  subject  of  appeal :  the  whole 
is  a  matter  almost  of  domestic  superintendence. 

Pattbson,  J. :  Who  is  to  fix  the  amount  of  relief  ?  No  discretion 
seems  to  be  vested  in  the  overseers.) 

They  must  use  a  discretion,  subject  to  controul  when  they  pass 
their  accounts. 

(Patteson,  J. :  If  the  order  is  on  the  guardians,  the  discretion 
remains  in  the  proper  hands.) 
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In  cases  of  emergency,  the  overseers  "^clearly  have  it.  rbo. 

r. 
TOTKEB 

(Pattbson,  J. :  There  they  are  expressly  bound  to  give  the  relief :       Union. 
but  they  do  not  give  it  in  money.     And  sect.  64  enacts  that  ''it       [  *697  ] 
shall  not  be  lawful  "  for  them  "  to  give  any  further  or  other  relief " 
than  shall  be  ordered  by  the  guardians,  except  in  the  cases  of 
emergency  speciiied.) 

2.  The  decision  on  this  objection  must  depend  upon  the  result  of  the 
others.  8.  The  parties  on  whom  the  order  was  to  be  made  should 
have  been  summoned  before  the  justices,  especially  if  there  is  no 
appeal.  If  the  proceeding  were  against  an  individual,  he  would 
clearly  be  entitled  to  a  hearing,  on  the  general  principle  laid  down 
in  Painter  v.  Livei-pool  Gas  Company  (i),  and  other  cases. 

(Coii£Bn>OB,  J. :  Is  there  any  instance  in  which  the  Act  directs 
guardians  to  be  summoned  ? 

Pattbson,  J. :  Must  a  summons  be  sent  to  the  guardians  of  a 
whole  union  ?) 

There  is  no  reason  that  it  should  not.  And  it  would  be  very  incon- 
venient that  two  justices  should  have  the  power  of  making  orders 
ex  parte  to  any  extent. 

(CoLBBiDGB,  J. :  The  question  of  inability  to  work  is  at  all  events 
decided  by  the  certificate  of  one  justice.) 

Evidence  may  be  required  beyond  that.  The  adjudication  that  the 
pauper  is  entitled  to  relief  in  the  union  involves  the  question  of 
chargeability,  and  tends  to  cast  a  burden. 

(GoLBBn>GB,  J. :  As  soon  as  anything  was  given,  no  doubt,  parish 
officers  might  examine  the  pauper  and  appeal,  both  as  denying  the 
chargeability,  and  as  disputing  the  settlement. 

Pattbson,  J. :  Stat.  9  Geo.  I.  c.  7,  s.  1  (a),  enacted  that  no 
justice  should  order  relief  to  a  pauper  till  oath  were  made  before 
such  justice  of  some  reasonable  cause,  and  of  refusal  by  the  parish 
to  relieve,  nor  until  he  should  have  summoned  two  of  the  overseers 
to  show  cause  why  relief  ^should  not  be  given,  and  the  person  [  *698  ] 
summoned  should  have  been  heard  or  made  default  to  appear.) 

(1)  42  B.  E.  423  (3  Ad.  &  El.  433).  (2)  Bepealed  by  S.  L.  B.  Act,  1887. 

— A.a 
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beo.        That  proceeding  may  as  reasonably  be  required  in  the  present  case. 
ToTKEs      (H^  ^^8  ^^6^  stopped  by  the  Court.) 


V, 

Union. 


Lord  Denman,  Gh.  J. : 

I  think  the  third  objection  must  prevail.  The  object  of  an 
application  for  this  kind  of  order  is  clearly  to  affect  the  interests  of 
persons  in  some  way ;  and  they  should  have  an  opportunity  of 
meeting  it.  It  is  true  that,  under  sect.  27,  the  inability  is  to  be 
shown  by  certificate  of  one  of  the  justices  ;  but  the  magistrate  might 
give  that  certificate,  and  with  bona  Jides,  in  a  case  where  the 
guardians,  if  called  upon  to  show  cause,  might  convince  the  justices 
that  there  was  no  ground  for  granting  an  order.  Where  a  pro- 
ceeding is  moved  for  by  which  some  party  is  to  be  affected,  he  ought 
to  have  an  opportunity  of  showing  cause. 

Patteson,  J. : 

If  it  was  right,  at  the  time  of  passing  stat.  9  Geo.  I.  c.  7,  when 
all  persons  received  out-door  relief,  that  none  should  be  granted  till 
the  overseers  had  been  summoned  to  show  cause,  the  power,  now  an 
extraordinary  one,  of  directing  such  relief  ought  not  to  be  exercised 
without  first  summoning  those  on  whom  the  order  is  to  be  made. 

Williams,  J. : 

Mr,  Watson  seems  to  contend  that,  in  cases  of  this  kind,  parties 
should  be  called  upon  to  show  cause  only  where  a  penalty  or  a 
direct  burden  is  to  be  imposed :  but  his  argument  admits  a  principle 
which  applies  here  ;  for  the  distinction  which  he  would  draw  turns 
merely  on  the  smallness  of  the  additional  burden  created  by  this 
mode  of  relief ;  and  that  is  not  sufficient  to  exclude  the  general 
[  *699  ]  rule.  It  is  safest  and  most  consistent  *with  principle  that  there 
should  be  a  summons  before  the  order  is  made. 

Coleridge,  J. : 

The  principle  ought  to  prevail,  though  its  adoption  be  not 
expressly  required.  Wherever  the  interest  of  a  party  is  to  be 
affected  by  an  order  of  magistrates,  he  ought  to  have  the  oppor- 
tunity of  contesting  it.  The  title  to  relief  involves  two  important 
questions,  of  chargeability  and  of  settlement ;  and  this  makes  it 
reasonable  that  the  party  interested  in  disputing  the  relief  should 
be  heard.  As  for  the  inability  to  work,  either  it  must  be  decided 
by  the  mere  certificate  of  a  single  magistrate,  or  both  must  exercise 
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their  discretion.     In  the  latter  case  both  must  satisfy  themselves         Bsa. 

as  to  the  fact.     If  the  one   who  does  not  certify  must  receive       totnks 

evidence,  the  case  is,  in  effect,  the  same  as  if  both  were  requu-ed       Union. 

to  do  so.    But  even  the  magistrate  who  certifies  ought  to  have 

evidence  before  him.     He  may  believe  in  the  inability;  but  the 

applicant  may  be  an  impostor.     It  is  consistent  with  the  statute 

that  the  justice  should  certify,  not  only  on  his  previous  personal 

knowledge,  but  from  that  which  he  has  when  the  case  has  been 

inquired  into. 

Judgment  for  the  Croxon, 


PAEGETER  v.  HARRIS.  isis. 

April  25. 
(7  Q.  B.  708—729  ;  S.  0.  15  L.  J.  Q.  B.  113 ;  10  Jur.  260.)  July  3. 

Covenant.  Declaration  that,  by  indenture  between  plaintiffs  and  A.,  r  ^Qg  n 
since  deceased,  of  first  part,  B.  therein  described  as  guardian  of  0.  and  D. 
minors  and  devisees  under  the  will  of  E.,  deceased,  of  second  part,  and 
defendant  of  third  part,  after  reciting  that  the  parties  of  the  first  part,  and 
B.  in  right  aforesaid,  were  the  owners  of  the  closes  &c.  thereinafter 
described,  subject  to  mortgage  for  :{,500Z.,  the  interest  whereof  was  payable 
half-yearly  at  the  office  of  W.,  and  had  agreed  to  let  the  same  to  defendant, 
it  was  by  the  indenture  expressed  and  purported  that  plaintiffs  and  A., 
with  the  consent  and  approbation  of  B.,  did  demise  the  closes  to  defendant, 
his  executors,  &c.,  for  seven  years,  yielding  and  paying  therefore  yearly 
during  the  demise  153/.  II0.,  at  the  office  of  W.  aforesaid,  in  part  of  the 
interest  on  the  mortgage,  by  equal  half-yearly  payments :  covenant  by 
defendant  with  plaintiffs  and  A.,  their  heirs,  &c.,  to  pay  the  yearly  sum  at 
the  place  and  in  manner  before  mentioned :  breach,  non-payment  of  parcel 
of  a  half-yearly  sum,  due  since  the  death  of  A. ;  averment,  that  plaintiffs 
and  A.,  or  any  or  either  of  them,  never  had  any  reversion  in  the  premises 
purported  to  be  demised. 

Plea,  that  the  reversion  of  the  demised  premises,  expectant  on  the  deter- 
mination of  the  demise,  was,  at  the  making  of  the  indenture,  and  from 
thence  to  the  death  of  A.,  in  plaintiffs  and  A.,  and,  from  her  death  until 
making  of  the  after  mentioned  indenture,  was  in  plaintiffs,  who,  before 
breach,  assigned  the  reversion  by  indenture  to  S. :  verification. 

Beplication,  that  no  reversion  in  the  supposed  demised  premises, 
expectant  &c.,  was  at  the  time  &c.,  or  from  thence  &c.,  in  plaintiffs  and 
A.,  or,  from  her  death  imtil  &c.,  in  plaintiffs :  conclusion  to  tiie  country. 

Held,  on  general  demurrer, 

That  the  recitals  showed  the  lessors  to  have  had  only  an  equitable  title. 

That,  the  facts  being  disclosed  on  the  face  of  the  lease,  neither  party  was 
estopped  from  denying  that  the  lessors  had  a  legal  reversion  (1). 

That  the  covenant  for  payment  of  an  annual  sum  was  a  covenant  in 
gross  (1). 

That  the  declaration  was  not  inconsistent  or  repugnant. 

That  the  plea  was  bad  for  passing  over  the  averment  in  the  declaration 

(1)  See,  however.  Jolly  y,  ArbtUhrwt  L.  J.  Q.  B.  81,  and  the  comments  on 
(1859)  28  L.  J.  Ch.  547 ;  Morton  v.  this  case  in  the  notes  to  Spencer's  case^ 
Woods  (1869)  L.  E.  4  a  B.  293,  38      1  Sm.  L.  0.  97—99, 11th  ed.— A.  0. 
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Paboetbb  that  the  plaintiffs  had  no  reversion,   and,   assuming  that  they  had  a 

^>  reversion,  averring  that  they  assigned  it. 

Harris.  ^o^^.  ^^  replication  was  not  a  departure. 

QuiJtre,  whether  the  annual  sum  covenanted  to  be  paid  was  a  reservation. 
Semble,  that  the  lessee  was  estopped  by  the  recitals  in  the  lease,  from 
averring  that  the  lessors  had  a  legal  reversion  (1). 

Covenant.    The  declaration  stated  that,  theretofore,  and  in  the 
lifetime  of  Hannah  Pargeter  since  deceased,  to  wit  on  &c.,  by 
indenture  between  plaintiffs  and  the  said  Hannah  Pargeter  of  the 
first  part,  Athaliah  Harris,  therein  described  as  the  legally  coDsti- 
tuted  guardian  of  the  persons  and  estates  of  John  Pargeter  and 
William  Pargeter,  minors  and  devisees  under  the  last  will  and 
testament  of  Eichard  Pargeter  deceased,  of  the  second  part,  and 
defendant  of  the  third  part  (profert),  after  reciting  that  the  said 
[  •709  ]      parties  thereto  of  the  *first  part,  and  the  said  Athaliah  Harris  in 
right  aforesaid,  were  the  owners  of  the  closes  of  land  and  premises 
thereinafter  described,  subject  to  a  mortgage  or  mortgages  thereon 
for  3,500Z.,  the  interest  of  which,  amounting  to  167/.  10«.,  was 
payable  half-yearly  at  the  office  of  Mr.  Wratislaw,  in  Bngby,  and 
that  they  had  agreed  to  let  the  same  to  defendant  on  the  terms 
thereinafter  mentioned,  it  was  by  the  said  indenture  expressed  and 
purported  that  the  plaintiffs  and  the  said  Hannah  Pargeter,  with 
the  consent  and  approbation  of  the  said  Athaliah  Harris,  did,  and 
each  of  them  did,  demise,  lease,  set,  and  to  farm  let  certain  closes 
&c.,  in  the  said  indenture  described,  habendum  to  defendant,  his 
executors,  &c.,  from  25th  March,  1885,  for  the  term  of  seven  years, 
yielding  and  paying  therefore,  yearly  and  every  year  during  the 
continuance  of  the  said  demise,  158/.  11«.  at  the  office  aforesaid,  in 
part  of  the  interest  due  on  the  said  mortgage  or  mortgages,  by  equal 
half-yearly  payments  on  the  days  therein  mentioned :  and  defendant 
did  in  and  by  the  said  indenture,  for  himself,  his  heirs,  &c.,  covenant 
with  the  said  plaintiffs  and  the  said  Hannah  Pargeter,  their  heirs, 
executors,  administrators  and  assigns,  that  defendant,  his  executors, 
&c.,  should  pay,  at  the  place  and  in  manner  before  mentioned,  the 
said  yearly  sum  of  158Z.  11«.  on  the  days  mentioned  for  payment 
thereof :  That,  after  the  making  of  the  indenture,  and  during  the 
term,  and  after  the  decease  of  Hannah  Pargeter,  and  before  the 
commencement  of  the  suit,  to  wit  on  &c.,  142.,  being  parcel  of  the 
sum  of  76/.  158.  6d.  for  half  a  year  of  the  term  (the  residue  of  the 
said  sum  of  76/.  ISs.  6d.  having  been  paid),  became  and  was  due  &c. 
Breach,  non-payment  at  the  office  of  the  said  Mr.  Wratislaw,  or  at 

(1)  See  note,  antet  p.  547. 
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any  place,  or  in  any  manner,  on  &c.,  ^contrary  to  the  covenant  &c. :     pabobteb 
Averment  that  plaintiff  and  Hannah  Pargeter  had  not,  nor  had  any      Harris. 
or  either  of  them,  at  or  since  the  making  of  the  said  indenture,  any       [  *7io  j 
reversion  of  or  in  the  said  premises  so  purported  to  be  demised  as 
aforesaid,  expectant  on  the  said  term,  or  otherwise. 

Plea  2.  That  the  reversion  of  and  in  the  said  demised  premises, 
expectant  on  the  determination  of  the  said  demise,  at  the  time  of 
making  the  said  indenture  and  from  thence  to  the  death  of  Hannah 
Pargeter,  was  in  the  plaintiffs  and  Hannah  Pargeter,  and  from  her 
death  until  the  time  of  making  the  indenture  next  hereinafter 
mentioned  was  in  the  plaintiffs,  who  survived  Hannah  Pargeter; 
and  that,  after  the  making  of  the  indenture  in  the  declaration  men- 
tioned, and  after  the  death  of  Hannah  Pargeter,  and  before  the 
committing  of  the  breach  &c.,  to  wit  on  &c.,  by  a  certain  indenture 
then  made  between  the  plaintiffs  and  John  Salmon,  the  plaintiffs 
did  assign  all  that  the  reversion  of  them  the  plaintiffs  of  and  in  the 
demised  premises,  and  all  other  the  estate  &c.,  to  the  said  John 
Salmon,  who  thereby  then  became  &c.,  and  still  is,  assignee  of  the 
said  reversion  &c. :  verification. 

Beplication  to  the  second  plea,  that  no  reversion  of  and  in  the 
said  supposed  demised  premises,  expectant  on  the  determination  of 
the  said  supposed  demise,  was,  at  the  time  of  the  making  of  the 
indenture  in  the  declaration  mentioned,  or  from  thence  to  the  death 
of  Hannah  Pargeter,  in  the  plaintiffs  and  Hannah  Pargeter,  or, 
from  the  death  of  Hannah  Pargeter  until  the  making  of  the 
indenture  in  that  plea  mentioned,  in  the  plaintiffs,  in  manner  and 
form  &c. :  conclusion  to  the  country. 

General  demurrer.    Joinder  in  demurrer. 

The  points  stated  for  argument  by  the  defendant  were  :  That  the  [  7ii  ] 
replication  was  a  traverse  of  an  immaterial  allegation;  that  the 
replication  ought  either  to  have  denied  the  alleged  assignment  of 
the  reversion,  or  in  some  way  avoided  the  effect  of  such  assignment ; 
that  the  plaintiffs  were  estopped  as  against  the  defendant  from 
saying  that  they  and  Hannah  Pargeter  had  no  reversion  of  or  in 
the  demised  premises ;  and  that  the  replication  was  a  departure 
from  the  declaration,  which,  in  alleging  a  demise  to  the  defendant, 
must  be  taken  as  implying  that  there  was  a  reversion  expectant  on 
such  demise. 

On  the  part  of  the  plaintiffs  the  plea  was  stated  to  be  bad,  as  it 
attempted  to  set  up  the  title  of  an  assignee  to  sue  upon  the  covenant, 
when  it  appeared  by  the  declaration  that  the  covenant  was  a  covenant 
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PAsaKTSB    in  groBB,  and  coald  not  pass  by  the  alleged  assignment ;  and,  also, 
Harris,      in  assuming  the  existence  of  a  reversion,  though  the  declaration 
stated  that  there  was  no  reversion,  and  showed  that  the  lessors  had 
only  an  equitable  interest. 

The  case  was  argued  in  last  Easter  Term  (i). 

Alexander,  for  the  defendant : 

First,  the  deed  on  which  the  action  is  brought  is  a  lease,  and 
necessarily  has  all  the  ingredients  essential  to  such  an  instrument : 
one  of  those  is  that  some  reversion  must  remain  in  the  lessor ;  for, 
if  he  grants  over  all  his  estate,  it  is  not  a  lease,  but  an  assignment ; 
note  to  7th  ed.  of  Bac.  Abr.  vol.  iv.  p.  632,  Leases  and  Terms  for 
Years,  citing  Shop.  Touchst.  266.  The  indenture  set  out  in  the 
declaration  states  that  the  lessors  were  the  owners,  a  word  which 
[  ♦712  ]  prima  facie  *importB  a  seisin  in  fee  :  the  covenants  are  with  them 
and  their  heirs.  The  instrument  is  executed  by  all  parties  as  a  lease, 
and  so  treated  throughout.  The  lessors,  then,  are  estopped  from 
averring  that  they  never  had  any  reversion,  after  executing  a  deed 
which  necessarily  implies  that  they  had  one  at  the  date  of  the  deed. 
Estoppels  must  be  reciprocal:  Go.  Litt.  352  a.  If  the  lessee  is 
estopped  from  disputing  the  lessor*B  reversion,  so  also  is  the  lessor. 
A  strong  instance  of  this,  where  the  lessor  had  in  fact  no  reversion, 
is  given  in  Littleton,  sects.  666,  667.  *  *  Tindal,  Ch.  J.,  in 
Gaunt  V.  Wainmafi  (2),  acted  upon  the  doctrine,  in  Co.  Litt.  852  a, 
that  estoppels  must  be  reciprocal  and  bind  both  parties. 

Secondly :  the  replication  is  a  departure :  Green  v.  James  (a).  *  * 
[  714  ]  There  is  not  merely  the  fact  of  the  demise  to  raise  the  estoppel ; 
there  is  also  the  recital  that  the  lessors  were  the  owners.  Au 
estoppel  may  be  raised  by  a  recital :  Lainson  v.  Tremere  (4),  Carpenter 
V.  Buller  (5).  *  *  In  Bmoman  v.  Taylor  (6)  Taunton,  J.  expresses 
himself  to  the  like  e£fect ;  and  Tindal,  Ch.  J.  accedes  to  the  general 
rule,  in  Doe  d.  Butcher  v.  Musgrave  (7).  The  plaintiffs,  therefore, 
having  granted  this  as  a  lease  by  persons  entitled  to  demise,  are 
estopped  from  denying  that  they  had  any  reversion  ;  and  the  repli- 
cation is  a  departure.  An  attempt  has  been  made  to  avoid  this  by 
inserting  an  allegation  in  the  declaration  that  the  lessors  had  never 

(1)  April  25tli.     Before  Lord  Den-  (5)  58  E.  B.  680  (8  M.  &  W.  209, 
man,  Ch.  J.,  and  Patteson,  Williams      212). 

and  Wightman,  JJ.  (6)  2  Ad.  &  El.  278,  291. 

(2)  43  E.  E.  597  (3  Bing.  N.  C.  69).  (7)  56  E.  E.  473  (1  Man.  A  G.  625» 

(3)  55  E.  E.  753  (6  M.  &  W.  656).  638). 

(4)  40  E.  E.  426  (1  Ad.  &  El.  792 J. 
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any  reversion :  but  that  is  repugnant  and  oat  of  place,  and  need  not     Paboetbb 
be  noticed :  Sir  Ralph  Bovy's  case  (i),  HoUis  v.  Palmer  (2),  Harvey      Harris. 
V.  Reynold  (3). 

TonUinson,  contra  :  [  715  ] 

The  plea  is  bad ;  for  the  covenant  declared  on  is  a  covenant  in 
gross,  and  does  not  run  with  the  reversion.  The  deed  is  pleaded, 
in  the  declaration,  not  according  to  its  legal  effect,  but  by  a  testatum 
existit,  and  shows  that,  whatever  the  grantor's  interest  might  be,  it 
was  not  a  legal  interest,  being  subject  to  mortgage  ;  the  reddendum 
is  not  **  during  the  term,"  but  **  during  the  continuance  of  the  said 
demise ;  "  that  is  to  say,  as  long  as  the  mortgagee  shall  permit  the 
party  to  occupy  :  and  payment  is  to  be  made  at  Wratislaw's  ofl&ce 
in  part  of  the  interest  on  the  mortgage.  There  is  no  reservation  to 
the  mortgagors  :  the  word  ''  rent ''  is  nowhere  used :  if  the  relation 
of  landlord  and  tenant  existed  at  all  as  regards  this  transaction,  it 
must  have  been  between  the  mortgagee  and  the  tenant. 

(WiGHTMAN,  J. :  "  Paying  therefore  "  means  rent :  it  is  to  be  paid 
at  a  particular  place ;  but  it  is  not  said  to  whom  :  must  it  not  then 
be  to  the  lessors  ? 

Patteson,  J. :  It  does  not  appear  that  the  minors  were  devisees 
of,  or  had  any  interest  in,  this  land.) 

Athaliah  Harris  is  a  concurring  party,  as  guardian  of  their  persons 

and  estates ;  and  the  lease  shows  that  the  lessors  had  merely  an 

equity  of  redemption.     The  covenants  are  not  with  Athaliah  Harris ; 

but,  in  equity,  when  there  is  a  concurring  party  to  a  demise,  it  is 

held  to  be  the  demise  of  that  party  as  well  as  of  the  other  demising 

parties ;  the  plaintiffs,  therefore,  could  not  pass  the  covenants,  even 

if  there  was  a  legal  reversion  which  they  could  pass.    A  leading 

case  on  covenants  in  gross  is  Webb  v.  Ru8seU{4)^  where  it  was  held 

that,  if  mortgagor  and  mortgagee  ^make  a  lease,  in  which  the       [  *7i6  ] 

covenants  for  the  rent  and  repairs  are  only  with  the  mortgagor  and 

his  assigns,  the  assignee  of  the  mortgagee  cannot  maintain  an  action 

for  the  breach  of  these  covenants,  because  they  are  collateral  to  his 

grantor's  interest  in  the  land,  and  therefore  do  not  run  with  it. 

*    *    A  covenant  to  pay  a  collateral  sum  does  not  run  with  the 

land :  Spencer's  case  (5),  second  resolution,  cited  as  authority  by 

(1)  1  Vent.  217.  (4)  1  E.  B.  725  (3  T.  E.  393). 

(2)  2  Bing.  N.  C.  713.  (5)  6  Co.  Eep.  16  a,  16  b. 

(3)  Latch,  200. 
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Pabgbtbb     Tindal,  Gh.  J.  in  Flight  v.  Olossop  (i).     It  is  immaterial  whether 

Harris.  ^^^^  ^^  ^  covenant  to  pay  the  mortgagee  or  the  mortgagors ;  for  a 
covenant  to  pay  a  collateral  sum  to  the  lessor  is  still  a  collateral 
covenant.     The  mortgagor's  covenant  with  his  mortgagee  to  pay 

[  *717  ]  the  mortgage  debt  has  been  decided  to  be  a  collateral  ^covenant : 
Canham  v.  Rust  (2).  [He  also  referred  to  Vyvyan  v.  Arthur  (3), 
Yates  V.  Aston  (4),  Walsh  v.  FusseU  (6),  and  Vernon  v.  Smitii  (6).] 

[  718  ]  The  plea  is  bad  also  on  another  ground :    it  alleges  that  the 

reversion  was  in  the  plaintiffs,  not  showing  what  reversion,  and 
begging  the  question  that  there  was  some  reversion  :  some  estate  in 
the  plaintiffs  ought  to  have  been  pleaded,  and  not  merely  assamed. 
[He  cited  Disney  v.  Butler  (1).] 

[  720  ]  That  estoppels  must  be  reciprocal  is  not  disputed  :  here  both 

parties  are  estopped  from  denying  the  recitals ;  and  the  recitals 
show  that  the  covenants  do  not  run  with  the  land.  The  doctrine 
of  estoppel  by  recitals  in  a  deed  was  very  fully  considered  in 
Bowman  v.  Taylor  (8),  where  Lord  Dbnman,  Gh.  J.  says,  '*  As  to  the 
doctrine  laid  down  in  Go.  Litt.  852  b,  that  a  recital  doth  not 
conclude,  because  it  is  no  direct  affirmation,  the  authority  of  Lord 
Coke  is  a  very  great  one ;  but  still,  if  a  party  has  by  his  deed  recited 
a  specific  fact,  though  introduced  by  '  whereas,'  it  seems  to  me 
impossible  to  say  that  he  shall  not  be  bound  by  his  own  assertion 
so  made  under  seal.*'  The  recitals  in  this  deed  show  it  to  have 
been  an  equitable  lease,  to  which  Athaliah  Harris  was  a  demising 
party ;  and,  if  there  be  any  estoppel,  it  is  the  defendant  that  is 
estopped  from  alleging  that  the  reversion  was  in  the  plaintiffs  alone. 
But  there  is  no  estoppel  where  the  effect  of  the  deed  as  an  estoppel 
is  qualified  and  prevented  by  recitals  in  the  same  instrument.     The 

[  *72i  ]  instances  collected  in  Gom.  Dig.  ^Estoppel  (A  1),  (A  2),  are  all  cases 
of  clear  unambiguous  statement.  The  authorities  in  Com.  Dig. 
Estoppel  (E  2)  show  that  there  is  not  an  estoppel  where  the  truth 
appears  by  the  same  instrument  (9).  The  instance  there  cited  from 
Go.  Litt.  852  b  is  very  much  in  point.  Here  the  plaintiffs  show 
the  infirmity  of  their  title  on  the  face  of  their  deed :  on  that  account, 
if  the  mortgagee  had  evicted  the  lessee,  the  latter  could  not  have 

(1)  42  R.  B.  551  (2  Bing.  N.  C.  125,    (5)  6  Bing.  163. 

131).  (6)  24  R.  R.  257  (5  B.  &  Aid.  1,  6). 

(2)  S  Taunt.  227.  (7)  2  Hudson  &  Brooke,  499. 

(3)  25  R.  R.  437  (1  B.  &  0.  410).  (8)  41  R.  R.  437  (2  Ad.  &  El.  278, 
See  Doe  d.  Calvert  v.   Reid,  34  R.  R.  290). 

584  (10  B.  &  C.  849).  (9)  See  also  HermiUtge  y.  Tomkiiu, 

(4)  62  R.  R.  316  (4  Q.  B.  182).  1  Ld.  Ray.  729. 
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sued  the  lessor  on  an  implied  covenant  for  quiet  possession.  In  Parobtkb 
Right  d.  Jefferys  v.  Bucknell  (i)  A.,  having  an  equitable  fee,  mort-  Hareis. 
gaged  it  to  B.  by  a  release,  which  recited  that  A.  was  legally  or 
equitably  entitled.  A.  afterwards  acquired  the  legal  estate,  which 
he  conveyed  to  G. ;  and,  in  an  ejectment  for  the  premises  by  B. 
against  C,  the  question  was  raised  whether  the  latter  was  not 
estopped,  as  claiming  through  A.,  from  setting  up  the  legal  estate 
in  answer  to  the  action :  but  this  Court  held  that  he  was  not 
estopped,  for ''  in  the  case  at  Bar  the  very  truth,  that  the  mortgagor," 
''  had  only  an  equitable  interest,  is  partly  admitted;  for  the  recital 
states  in  the  alternative,  that  he  is  lawfully  or  equitably  entitled, 
and  the  covenant  for  title  is  to  the  same  effect."  That  the  covenant 
imported  by  the  word  **  demise  "  does  not  extend  beyond  the  estate 
out  of  which  the  lease  is  granted  appears  also  from  Adams  v. 
Gibney  (2).  Under  the  circumstances  recited  in  this  lease,  it  was 
liable  to  be  determined  at  any  time  by  the  mortgagee :  Pope  v. 
Biggs  (3) ;  and  neither  party  would  be  estopped  from  showing  that 
he  did  determine  :  Doe  d.  Higginbottoni  v.  Barton  (4).  It  is  not  true 
that  the  word  ** demise"  necessarily  *imports  that  there  is  a  rever-  [  •722  ] 
sion:  it  is  often  used  when  the  lessee  parts  with  his  whole  interest 
reserving  rent  to  himself :  in  that  case,  though  from  having  no 
reversion  he  may  be  unable  to  distrain  for  the  rent,  he  may  maintain 
debt  for  it.  "  So,  if  the  lessee  assigns  his  term,  rendering  rent  to 
him ;  though  the  whole  of  the  term  be  assigned,  debt  lies  by  the 
assignor  upon  the  contract,  against  the  assignee,  his  executor  or 
administrator":  Com.  Dig.  Debt  (E).  So  his  executors  may 
maintain  covenant,  not  as  assignees  of  a  reversion,  but  on  privity 
of  contract :  Baker  v.  QosUing  (6).  Preece  v.  Corrie  (6)  and  Pascoe 
V.  Pascoe  (7)  are  also  authorities  to  show  that  what  purports  to  be  a 
demise  does  not  estop  the  tenant  from  pleading  that  there  was  no 
reversion.  The  argument  on  the  other  side  assumes  that,  if  Salmon, 
the  assignee,  were  to  sue,  the  tenant  would  be  estopped  from  dis- 
puting his  title :  whereas  he  would  not  be  estopped  from  showing 
that  other  parties  were  interested  in  the  reversion,  besides  those 
under  whom  Salmon  claims.  Salmon*s  right  to  sue  depends 
altogether  on  stat.  82  Hen.  YIII.  c.  84  ;  that  statute  gives  the  right 
only  to  persons  who  are  grantees  of  the  legal  reversion. 

(1)  36  B.  B.  563  (2  B.  &  Ad.  278).  (6)  30  B.  R  536  (5  Bing.  24). 

(2)  31  R  B.  514  (6  Bing.  656).  (7)  43  B.  B.  847  (3  Bing.  N.  0.  898). 

(3)  32  B.  B.  665  (9  B.  &  G.  245).  See  also  WroUsUy  v.  Adams,  Plowd. 

(4)  52  R  B.  354  (11  Ad.  &  £1.  307).  187,  192 ;  exception  7. 

(5)  41  R  R  533  (1  Bing.  N.  C.  19). 
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Pargeteb        (Wiohtman,  J. :  Several  cases  show  that  in  leases  by  estoppel 
Harris,      the  assignee  does  not  take  the  legal  right  to  sue  on  covenants.) 


The  assignor  and  the  assignee  could  not  both  sue  on  the  covenant : 
if  Salmon  could  not  have  sued,  the  plaintiffs  can :  thus,  after 
deciding  in  Webb  v.  Russell  (i)  that  the  assignee  of  the  mortgagee 
could  not  sue,  this  Court  held,  in]  Stokes  v.  Russell  (2\  that  the 

[  ^723  ]  mortgagor  could ;  and  the  decision  was  afSrmed  in  the  ^Exchequer 
Chamber,  Russell  v.  Stokes  (a),  on  the  same  ground,  namely,  that 
the  covenants  were  in  gross.  If,  indeed,  the  assignor  afterwards 
acquires  the  legal  estate,  the  estoppel  binds  the  interest,  and  the 
assignee  may  thenceforward  sue  on  the  covenants.  This  distinction 
reconciles  many  of  the  cases,  amongst  others  the  second  resolution 
in  Palmer  v.  Ekins  (4)  :  ''  That  the  assignee  shall  take  advantage  of 
the  estoppel,  Go.  Litt.  852 :  4  Co.  58  (6).  Privies  in  estate  as  the 
feoffee,  lessee,  &c.  shall  be  bound  and  take  advantage  of  estoppels, 
1  Salk.  276  :  Trevian  v.  Lawrence.  If  A.  lease  by  indenture  to  B. 
lands  in  which  he  hath  nothing,  and  afterwards  A.  purchases  the 
lands  in  fee,  and  sells  them  to  D.  and  his  heirs,  D.  shall  be  estopped. 
And  where  the  estoppel  works  on  the  interest  of  the  land,  it  runs 
with  the  land,  into  whosesoever  hands  the  land  comes."  This  has 
been  much  misunderstood;  but  the  example  given  shows  the 
meaning  of  the  rule,  and  reconciles  all  the  cases  except  Green  v. 
James  (6).     This  point  is  also  touched  on  in  the  noted  to  WaUon 

[  •724  ]  V.  Waterhouse  (7).  *  *  There  *are  many  cases  in  which  it  has 
been  held  that  the  lessee  is  not  estopped  from  disputing  the  title  of 
the  assignee  of  the  reversion  :  he  may  not  dispute  the  interest  which 
he  himself  took  under  the  lease ;  but  he  may  show  that  the  title 
alleged  as  the  lessor's  is  not  the  true  title  :  Carvick  v.  Blagrave  (s) ; 
or  that  the  plaintiff  is  not  the  assignee  of  the  reversion  to  which  the 
covenants  are  annexed  :  CardweU  v.  Lucas  (9) ;  or  that  the  assignor 
had  no  such  title  as  would  enable  him  to  convey  to  his  assignee  a 
right  to  sue  the  lessee  :  Whitton  v.  Peacock  (lo).  That  case  is  an 
express  decision  that  the  assignee  of  the  reversion  in  a  mere  equitable 
estate  cannot  sue  the  assignee  of  the  reversioner's  lessee  on  covenant 
between  such  lessee  and  reversioner ;  and  it  has  never  been  over- 
ruled or  questioned,  except  so  far  as  the  fact,  that  the  lessor  had 

(1)  1  B.  E.  725  (3  T.  E.  393).  (6)  55  E.  E.  753  (6  M.  &  W.  656). 

(2)  1  E.  B.  732  (3  T.  E.  678).  (7)  2  Wma.  Saund.  418. 

(3)  1  E.  E.  732  (1  H.  Bl.  562).  (8)  21  B.  E.  710  (1  Brod.  &  B.  531). 

(4)  2  Ld.  Bay.  1650.  (9)  46  E.  B.  509  (2  M.  &  W.  Ul). 

(5)  BawlynB's  case,  4  Co.  Bep.  52  a.  (10)  41 B,  B.  79  (2  Bing.  N.  C.  411). 
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sabsequently  acquired  the  legal  estate,  was  disregarded.    It  is  not    Paroetrr 
easy  to  reconcile  this  decision,  nor  that  in  Disney  v.  Butler  (i),  with      habbis. 
Green  v.  James  (2) :  but  this  last  case  also,  when  the  grounds  of  the 
decision  are  looked  at,  is  in  favour  of  the  present  plaintiffs,  who  do 
show,  within  the  terms  used  by  Lord  Abingeb,  that  the  lessors  had 
an  equitable  title  only. 

The  second  point  stated  by  the  defendant  answers  the  first :  the 
replication  avoids  the  alleged  assignment  by  showing  that  the 
assignors  had  no  interest  that  could  be  assigned  so  as  to  carry 
the  covenants  with  it:  the  traverse  therefore  is  not  immaterial. 
The  plaintiffs,  not  being  strangers,  could  only  plead  Non  est  factum^ 
or  dispute  the  right  to  assign :  PuUein  v.  Benson  (3),  2'aylor  v. 
Needham  (4). 

The  third  point  has  been  fully  discussed :  and  the  fourth,  the       [  725  ] 
supposed  departure,  is  involved  in  it.     *     *     * 

Alexander,  in  reply.     ♦     ♦     * 

Cur,  adv.  vult. 

Lord  Denman,  Ch.  J.,  in  this  vacation   (July  3rd),  delivered  the       [727] 
judgment    of    the  Court.      After  stating  the  effect  of  the 
pleadings,  his  Lordship  proceeded  as  follows: 

There  is  plainly  no  departure  in  this  case ;  for  the  replication 
does  but  repeat  the  precise  averment  contained  in  the  declaration, 
which  was  obviously  inserted  therein  for  the  purpose  of  avoiding 
the  departure,  and  preventing  this  case  from  coming  within  the 
decision  of  Green  v.  James  (2). 

The  strength  of  the  defendant's  case  was  in  the  argument  that 
the  declaration  is  inconsistent  and  repugnant,  because  it  sets  out  a 
part  of  the  lease  in  which  the  plaintiffs  are  called  ''  owners,"  and 
by  which  they  demise  to  the  defendant,  and  then  avers  that  they 
had  no  reversion.  The  two  former  statements  were  said  to  estop 
the  plaintiffs  from  making  the  last.  The  declaration  *is  not  in  the  L  *728  ] 
usual  general  form  in  actions  of  covenant  for  rent :  but  it  states, 
purposely,  so  much  of  the  lease  as  shows  that  the  plaintiffs  had 
only  the  equity  of  redemption  in  the  premises,  and  that  the 
defendant  knew  that  circumstance  from  the  recitals  in  the  lease. 
That  recital  is  of  itself  sufiScient  to  prevent  either  party  being 
estopped  from  denying  that  the  plaintiffs  had  a  legal  reversion : 

(1)  2  Hudson  &  Brooke,  499.  (3)  1  Ld.  Bay.  349,  356. 

(2)  55  E.  E.  753  (6  M.  &  W.  65tt).  (4)  11  E.  11.  572  (2  Taunt.  278). 
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Paroetbr  in  truth  it  estops  them  from  asserting  it.  The  question,  therefore, 
Harris,  comes  to  this,  whether,  in  all  cases  where  the  lease  discloses  that 
the  land  is  mortgaged,  and  that  the  lessor  has  only  the  equity  of 
redemption,  the  covenant  for  payment  of  rent  is  not  necessarily  a 
covenant  in  gross.  Further,  it  should  be  observed  that  in  this 
lease  the  rent  is  not  made  payable  to  the  lessor,  or  indeed  to  any 
person.  The  reddendum  is  only  at  the  office  of  Mr.  Wratislaw 
aforesaid  "  in  part  of  the  interest  due  on  the  said  mortgage  or 
mortgages ; "  and  the  covenant  is  with  the  plaintiffs,  their  heirs, 
executors,  administrators  and  assigns,  that  he  the  defendant  will 
pay,  '*  at  the  place  and  in  manner  hereinbefore  mentioned,  the  said 
yearly  sum  of  1591.  lis."  It  is  very  doubtful  whether  this  can 
be  said  to  be  reservation  at  all.  In  the  case  of  GovM$worth  v. 
Knights  (i)  the  Court  of  Exchequer  is  supposed  to  have  intimated 
that  the  assignee  of  a  lessor  who  had  only  an  equity  of  redemption 
might  maintain  covenant ;  but  they  do  not  determine  any  snch 
thing:  and,  whatever  may  be  the  law  if  the  lease  be  in  the  common 
form,  so  that  both  parties  to  it  would  be  estopped  from  denying  that 
the  lessor  had  the  reversion,  we  are  of  opinion  that,  as  there  is  no 
[  *72^  ]  estoppel  in  *this  case  by  reason  of  the  facts  being  disclosed  on  the 
face  of  the  lease  itself,  the  covenant  is  a  covenant  in  gross,  and  the 
declaration  is  good. 

For  the  same  reasons  the  plea  is  bad.  The  defendant  was  not  at 
liberty  to  leave  the  averment,  that  the  plaintiffs  had  no  reversion, 
untouched,  and,  assuming  that  they  had,  to  aver  that  they  had 
assigned  it.  We  do  not  mean  to  say  that  he  could  have  either 
traversed  that  averment  or  pleaded  an  affirmative  plea,  setting  oat 
the  reversion  which  he  might  say  the  plaintiffs  had ;  for  this  would 
be  to  contradict  the  lease  as  set  out  in  the  declaration  :  but  at  all 
events  he  was  not  at  liberty  to  assume  that  there  was  a  reversion. 

Our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs  (2). 

(1)  63  R.  B.  619  (11  M.  &  W.  337).        15  M.  &  W.  224;   Wehb  v.  Augtin,  7 

(2)  See  also  iStwrgeoii  v.   Wingfield,      Man.  &  G.  701. 
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FERKAND  v.  MILLIGAN.  i845. 

JuiUf  14. 
(7  Q.  B.  730—739 ;  8.  0.  15  L.  J.  a  B.  103 ;  10  Jur.  6.)  

Defendant,  at  Nisi  Prius,  to  prove  a  public  right  of  way  over  plaintifPs  L  ^  J 
land,  showed  acts  of  repair  done  in  a  certain  year  by  C,  the  township 
surveyor.  Plaintiff  offered  to  prove  in  answer  an  agreement  made  in  that 
year,  between  C.  and  the  stewiud  of  plaintiff's  predecessor,  that  0.,  in  con- 
sideration of  repayment  by  the  steward,  should  repair  a  road,  which, 
according  to  plaintiff's  case,  was  the  road  now  in  question.  Defendant's 
counsel  objected,  because  it  did  not  appear  that  the  steward,  in  that 
character,  had  authority  to  make  such  agreement.  The  Judge  received  the 
evidence,  which  was  not  further  objected  to ;  and  plaintiff  had  a  verdict. 

On  motion  for  a  new  trial,  on  account  of  the  improper  reception  of 
evidence,  the  former  objection  was  renewed,  and  it  was  urged  also  that  the 
evidence,  when  given,  did  not  show  that  the  road  to  which  the  agreement 
related  was  the  same  as  that  now  in  question.    Held  : 

1.  That  (assuming  the  roads  to  be  identified)  the  agreement,  even  if  the 
steward  had  no  sufficient  authority,  was  evidence  to  explain  the  fact  of 
repair,  and  was  properly  admitted. 

2.  That,  if  the  evidence  failed  to  identify  the  roads,  that  objection  shoidd 
have  been  made  at  Nisi  Prius,  when  the  defect  appeared,  and  the  Judge 
should  have  been  requested  to  strike  the  evidence  out  of  his  notes :  and 
that  the  point  could  iTot  now  be  raised. 

Trespass  for  breaking  and  entering  plaintiff's  close,  breaking 
his  gates  there,  and  with  feet  &c.  trampling  the  grass,  and  with 
cattle  &c.  damaging  other  the  grass  &c.,  of  plaintiff,  in  the  said 
close,  and  subverting  the  soil,  &c.  Pleas,  in  substance  alleging 
pubhc  rights  of  way  on  foot  and  on  horseback  and  with  carriages, 
and  justifying  in  exercise  of  such  rights.  Replication,  denying  the 
alleged  rights  respectively,  and  concluding  to  the  country.  Issues 
thereon. 

On  the  trial,  before  Goltman,  J.,  at  the  York  Spring  Assizes, 
1844,  the  defendant's  counsel  began,  and  called  witnesses  who 
described  a  road  ''from  Bowerfield  Head  to  Grange  Gate,"  on 
which  the  right  in  question  was  claimed.  They  stated  it  to  be 
situate  in  the  township  of  Harden  in  the  West  Biding  of  Yorkshire, 
which  township  repaired  its  own  roads ;  and  they  gave  evidence  of 
repairs  done  upon  this  road  by  the  township.  It  appeared  that 
one  Grabtree  had  been  surveyor  for  a  year  during  which  the  town- 
ship had  altered  the  line  of  road  alleged  by  the  defendant  to  be  the 
highway  in  respect  of  which  he  justified ;  and  Grabtree  had  acted 
in  *the  making  of  such  alteration.  He  had  also,  during  his  year  [  *73i  ] 
of  office,  paid  for  shovelling  snow  from  the  old  line  of  road.  The 
township  had,  at  subsequent  periods,  repaired  the  altered  line. 
The  plaintiff's  counsel,  in  answer  to  this  case,  called  a  witness. 
Lot  Brayshaw,  who  said :  "  I  have  lived  all  my  life  at  Harden. 
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Febrand  Abram  Rhodes  managed  for  Mr.  Ferrand  '*  (a  former  owner  of  the 
MiLLioAN.  estate  over  which  the  way  was  claimed) :  **  he  was  a  steward. 
Joseph  Crabtree  was  surveyor."  The  plaintiff's  coansel  then 
proposed  to  examine  this  witness  as  to  a  conversation  in  which 
Bhodes  had  agreed  with  Crabtree  that  the  latter  should  repair  a 
road,  which,  it  was  suggested,  was  the  road  in  question.  The 
defendant's  counsel  objected  to  the  evidence,  because  there  was  no 
proof  that  Bhodes,  though  described  as  steward  to  Mr.  Ferrand, 
had  authority  to  make  a  bargain  of  this  kind ;  and  it  did  not 
appear  that  the  plaintiff  was  able  to  prove  any  act  which  the 
conversation  accompanied  and  might  explain.  The  learned  Judge 
held  that  any  agreement,  even  with  a  stranger,  which  tended  to 
explain  the  repairs  done  by  the  township  ofScers,  and  to  show  that 
the  road  had  not  been  repaired  as  a  township  road,  but  under  a 
private  bargain,  was  admissible;  and  that,  on  this  ground,  the 
conversation  must  be  received.  The  witness  then  stated  as  follows: 
"  Bhodes  said  there  was  an  old  road  leading  to  the  Grange  that 
sadly  wanted  repairing,  and  asked  Crabtree  to  give  him  a  little 
help.  Crabtree  said,  if  he  did,  he  must  be  paid  back  again. 
Bhodes  said  he  would  pay  him  back  again."  The  jury  found  a 
verdict  for  the  plaintiff. 

Baines,  in  Easter  Term,  1844,  moved  for  a  new  trial  on  the 
[  •732  ]  ground  that  the  above  conversation  had  been  *improperly  admitted 
as  evidence,  for  the  reasons  stated  at  the  trial ;  and,  further,  because 
it  was  not  shown  on  the  defendant's  case  that  the  road  spoken  of 
was  the  same  as  the  road  in  respect  of  which  he  justified,  and 
therefore  the  evidence  might  be  wholly  irrelevant.  There  were 
other  grounds  of  motion,  which  it  is  unnecessary  to  state.  A 
rule  nisi  was  granted. 

Knowles,  with  whom  were  Wortley  and  Tondinson,  now  showed 
cause : 
The  conversation  was  evidence  to  explain  the  repairs  done  by 
Crabtree  and  by  the  township.  The  Court  gave  effect  to  such  an 
explanatory  agreement  in  BarracUmgh  v.  Johnson  (i).  It  does  not 
appear  in  that  case  that  any  repair  was  done  in  pursuance  of  the 
agreement.  The  language  of  the  Court  of  Exchequer  in  Cre€ue  v. 
BaiTett(2),   as   to  evidence   of    reputation,   applies    here:    "An 

(1)  47  R.  R.  606  (8  Ad.  &  El.  99).  (2)  40  E.  B.  779   (1   Cr.  M.  &  B. 

919,  930;  S.  C.  5  Tyr.  458,  471). 
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observation  was  made  in  the  coarse  of  the  argument  that  all  evidence  ferraxd 
of  repatation  was  inadmissible,  unless  it  was  confirmed  by  proof  of  millToan. 
facts.  We  think  that  such  proof  is  not  an  essential  condition  of  its 
reception,  but  is  only  material  as  it  affects  its  value  when  received." 
If  there  had  been  a  written  contract  between  Rhodes  and  Grabtree, 
it  would  scarcely  have  been  contended  that  such  a  document  was 
not  evidence  ;  but,  in  principle,  an  oral  agreement  stands  on  the 
same  footing.  {Wortley,  on  the  same  side,  was  stopped  by  the 
Court.) 

Baines,  Joseph  Addison  and  J,  T.  Ingham^  contra : 

There  was  no   evidence   to  show  what  road  the  conversation 
♦related  to.     The  steward  could,  at  any  rate,  have  no  authority       [  '^ss  ] 
to  make  an  agreement,  unless  it  related  to  some  road  which  the 
plaintiff  or  his  predecessors  were  bound  to  repair,  or  interested 
in  repairing. 

(CoLBRiDGE,  J. :  Suppose  neither  party  had  any  authority,  but 
the  repair  was  in  fact  done  ;  might  not  the  agreement  be  given  in 
evidence,  as  a  fact,  to  explain  it  ?) 

There  was  no  proof  of  repair  done  to  "  an  old  road  leading  to  the 
Grange."  The  evidence  of  repair  applied  to  a  new  road  ;  and  the 
repair  was  not  shown  to  have  been  contemporaneous,  or  nearly  so, 
with  the  conversation.     Nor  was  any  repayment  proved. 

(Pattbson,  J. :  You  point  out  an  objection,  arising  on  the  language 
of  the  witnesses,  that  the  evidence  did  not  apply  to  the  particular 
road.     But  that  point  was  not  taken  at  the  trial.) 

At  the  moment  when  the  learned  Judge  decided  on  receiving  the 
evidence,  the  defendant  might  have  tendered  a  bill  of  exceptions. 
If  he  had  done  so,  would  he  have  been  limited  to  the  objection 
existing  before  the  evidence  was  given,  and  precluded  from  any 
which  might  arise  on  the  evidence  itself  ? 

(Pattbson,  J. :  He  would,  unless  he  had  asked  the  Judge  to  strike 
out  the  evidence  after  it  was  received.  Your  objection,  as  now 
framed,  is,  not  that  the  evidence  was  inadmissible  when  offered, 
but  that  it  proved  irrelevant. 

GoLBBiDOE,  J. :  When  the  admissibility  of  evidence  is  disputed, 
the  Judge  can  decide  only  on  the  statement  of  counsel  offering  it. 
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Ferband     If,  when  received,  it  does  not  correspond  with  that  statement,  the 
MiLLi'oAN.     opposing  counsel  should  object  to  its  being  retained  on  the  Judge's 
notes.) 

The  evidence  here  was  offered  and  admitted  for  the  purpose  of 
explaining  acts  of  repair  proved  by  the  defendant.  The  party 
adducing  it  was  bound  to  show  that  it  was  connected  with  those 
r  *7»4  ]  *acts  in  time,  and  by  the  course  of  transactions.  "  The  principle 
of  admission  is,  that  the  declarations  are  pars  ret  gesta,  and  there- 
fore it  has  been  contended  that  they  must  be  contemporaneous  with 
it ;  but  this  has  been  decided  not  to  be  necessary,  and  on  good 
grounds ;  for  the  nature  and  strength  of  the  connection  with  the 
act  are  the  material  things  to  be  looked  to  ;  and  although  concur- 
rence of  time  cannot  but  be  always  material  evidence  to  show  the 
connection,  yet  it  is  by  no  means  essential :  "  Bouch  v.  The  Great 
Western  Railway  Company  (i).  But  here  neither  connection  in  fact 
nor  correspondence  in  time  appeared.  In  Bairaclough  v.  Johnson  (2) 
the  circumstances  and  the  object  of  the  proof  were  different  from 
those  in  the  present  case ;  and  no  doubt  arose  as  to  the  subject- 
matter  of  the  agreement. 

(LoBD  Denman,  Gh.  J. :  My  brother  Goltman  certainly  appears 
to  have  considered  the  evidence  as  offered  to  prove  an  agree- 
ment for  repair  of  the  road  in  question,  and  to  have  thought  any 
agreement  admissible  which  tended  to  prove  that  this  road  was  not 
repaired  as  a  township  road  :  and  this  is  true,  if  the  proposition  be 
confined  to  the  particular  road.  But,  looking  at  the  evidence,  we 
are  at  a  loss  to  find  that  it  applies  to  such  a  state  of  things  as  the 
learned  Judge  contemplated  ;  though,  on  the  other  hand,  it  might 
have  been  the  duty  of  counsel  to  take  this  objection  at  the  time. 
We  should  wish  to  hear  the  plaintiff's  counsel  further  on  this  part 
of  the  case.) 

Wortley  and  Tomlinson  in  continuation  : 

First,  the  conversation  was  sufficiently  connected  in  evidence  with 
[  *73o  ]  *^]^Q  ^Q^g  which  it  was  intended  to  explain.  It  took  place  while 
Grabtree  was  surveyor  :  he  appeared  to  have  been  surveyor  during 
one  year  only ;  and  in  that  year  the  alteration  in  the  road  was 
made.  Any  work  which  he  did  as  surveyor,  whether  upon  the  old 
or  the  substituted  road,  and  the  terms  on  which  he  did  it,  showed 
(1)  55  B.  R.  203  (1  Q.  B.  51,  60).  (2)  47  B,  E,  506  (8  Ad,  &  El.  99). 
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the  origin  of  the  repaurs  afterwards  performed  by  the  township.  Fkrrand 
Even  according  to  Rouch  v.  The  Great  Western  Railway  Com-  milliqan. 
pany  (i),  it  was  not  necessary  to  prove  that  the  acts  and 
conversation  were  strictly  contemporaneous.  But,  secondly,  the 
objection  that  the  road  in  question  was  not  identified  with  the 
road  referred  to  by  the  agreement  should  have  been  raised  as  soon 
as  the  evidence  was  given :  the  plaintiff's  counsel  might  then, 
perhaps,  have  withdrawn  it,  or  supplied  the  defect.  The  point 
made  at  the  trial  was  that  the  evidence  was  inadmissible  because 
the  steward  was  not  proved  to  have  had  authority  :  the  failure 
to  identify  the  roads  was  an  objection  to  relevancy,  and  should 
have  been  so  taken.  It  is  not  to  be  expected  that,  in  a  long 
cause,  the  Judge  himself  should  point  out  every  possible  objec- 
tion. When  the  evidence  was  received  there  appeared  no  ground 
for  excluding  it ;  and,  after  it  was  given,  no  application  was  made 
to  strike  it  out.  The  case  must  be  considered  now  as  it  stood  when 
the  Judge  allowed  the  evidence  to  go  to  the  jury.  It  might,  at  that 
time,  have  been  contended  that  the  agreement  entered  into  by  th 
township  surveyor  was  evidence  of  reputation. 

(Williams,  J. :  That  was  not  suggested  at  the  trial.) 

If  the  defendant  is  to  be  replaced  in  the  situation  in  which  he  stood 

at  the  trial  for  the  purpose  of  making  *an  objection,  it  should  also       \,  *736  ] 

be  open  to  the  plaintiff  to  give  this  answer. 

Lord  Denman,  Gh.  J. : 

On  the  whole,  I  am  of  opinion  that  this  evidence  was  rightly 
received.  When  it  was  offered,  Grabtree  had  been  mentioned  as 
the  surveyor  of  a  township  which  had  repaired  the  road  in  question  : 
and  it  was  proposed  to  prove  that  he  made  an  agreement  with  Mr. 
Bhodes,  the  steward,  to  do  work  on  a  road  supposed  to  be  that  in 
question,  upon  certain  terms.  The  objection  taken  was  that  Bhodes 
was  not  sufficiently  proved  to  be  steward,  or,  if  he  was,  that  he  had 
not  authority,  as  such,  to  make  this  agreement.  But  the  situation 
of  steward  is,  prima  facie,  authority  for  an  ordinary  act  of  this 
kind.  My  brother  Goltman  laid  it  down  that  an  agreement,  even 
with  a  stranger,  tending  to  explain  the  repairs  proved,  was  evidence. 
And,  under  proper  limitations,  I  think  this  ruling  was  right.  I  do 
not  say  whether  the  agreement  was  evidence  of  reputation ;  but,  if 
(1)  65  B.  £.  203  (1  Q.  B.  61). 
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FxB&AND  it  explained  the  fact  of  repairs  having  been  done  upon  the  road  by 
MiLLiQAH.  a  public  oflScer,  it  was  receivable.  The  evidence  here  given  migbt 
go  to  explain  the  repairs  done :  I  am  not  sure  that  it  did  not.  If 
the  acts  were  in  reality  such  as  the  agreement  proved  could  not 
possibly  refer  to,  the  defendant's  counsel  should  have  objected  at 
the  time.  Had  the  Judge's  attention  been  called  to  Uie  point,  he 
would  have  had  an  opportunity  of  seeing  whether  the  evidence 
could  be  retained,  and  counsel  also  might  have  considered  whether 
they  would  persist  in  pressing  it.  That  course  not  having  been 
taken,  I  think  the  objection  caimot  prevail.  The  evidence  was 
properly  received  as  tendered.  I  cannot  say  that,  when  admitted, 
[  ♦737  ]  it  was  not  *such  as  ought  to  have  gone  to  the  jury  ;  but,  at  any 
rate,  the  objection  should  have  been  taken  at  the  time. 

Pattbson,  J.: 

I  had  some  doubt,  not  whether  the  evidence  was  properly 
received,  but  whether,  when  received,  it  was  such  as  could  pro- 
perly go  to  the  jury.  It  had  been  proved  that  Crabtree  was 
surveyor  many  years  ago,  and  only  for  one  year:  that,  during 
that  year,  the  road  was  changed  in  its  direction  and  newly  con- 
structed, the  present  line  of  road  being  substituted  for  the  ancient 
one :  and  that  some  sweeping  of  snow  was  done  under  Crabtree's 
orders.  It  could  not,  I  rather  think,  be  said  that  what  related 
to  the  old  road  was  not  evidence  as  to  the  new.  Then  the 
plaintiff's  counsel  proposed  to  prove  an  agreement  for  repairs, 
entered  into  between  Crabtree,  while  surveyor,  and  Mr.  Ferrand's 
steward.  I  think  the  learned  Judge  was  right  in  saying  that 
evidence  of  this  kind  might  be  received,  as  applicable  to  some 
specific  repairs  proved  in  the  defendant's  evidence.  It  turns  out 
that  the  words  were  said  during  the  year  in  which  Crabtree  was 
surveyor ;  whether  as  to  the  new  or  the  old  road,  is  immaterial. 
Nor  is  it  material  whether  or  not  Bhodes,  as  steward,  had 
authority.  The  refusal  of  Crabtree  to  do  the  work  at  the  public 
expense  was  evidence,  as  tending  to  take  off  the  effect  which  his 
acts  of  repair  migbt  have  to  the  prejudice  of  the  township.  As 
to  its  weight,  I  say  nothing. 

Williams,  J. : 

The  real  point  is,  how  this  question  was  shaped  to  the  learned 
Judge  when  he  received  the  evidence  :  and  the  objection  then  was, 
that  Bhodes  was  not  shown  to  have  had  authority  as  steward  to 
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make  the  agreement :  the  point,  that  there  was  no  transaction  *by     Ferrand 
Crabtree  to  which  the  evidence  applied,  was  not  taken.    But  the    milligan. 
want  of  authority  in  Rhodes  was  of  no  importance.     The  evidence       [  *738  ] 
was  given  to  explain  the  act  of  the  surveyor,  and  to  show  that  it 
was  not  done  on  behalf  of  the  township.    Whether  the  steward  had 
authority  or  not,  the  proof  given  had  some  tendency  to  explain  the 
acts  done.     Then,  the  evidence  not  having  been  objected  to  on  the 
ground  taken  to-day,  and  its  admissibility  having  been  decided 
upon  aiio  intuitu  by  the  learned  Judge,  I  think  there  is  no  ground 
for  this  motion. 

GoiiBRIDOE,  J. : 

This  argument  raises  an  important  question  as  to  the  conduct 
of  causes  at  Nisi  Prius.  I  am  of  opinion  that,  as  the  matter  came 
before  him,  the  learned  Judge  decided  rightly.  It  was  proved,  for 
the  defendant,  that  the  township  surveyor  had  done  repairs  on 
a  road  within  the  township.  Then  the  plaintiff's  counsel  pro- 
posed to  give  evidence  of  an  agreement  made  with  the  surveyor  by 
a  person  dealing  with  the  property  of  the  plaintiff  as  his  agent,  and 
thereby  to  show  how  it  happened  that  the  surveyor  performed  the 
repairs.  Now  it  is  questioned  whether  the  road  which  was  the 
subject  of  this  agreement  was  the  road  to  which  the  dispute  in  the 
cause  relates :  and  it  is  said  that  the  evidence  was  wrongly  received 
because,  when  delivered,  it  did  not  apply  to  the  matter  really  in 
question.  But  this  is  not  a  true  test  of  the  admissibility.  We  are 
to  consider  what  was  presented  to  the  Judge  when  he  was  asked  to 
receive  the  evidence.  Suppose  the  converse  of  this  case  ;  that  the 
Judge  had  rejected  the  evidence :  to  decide  whether  he  had  done 
60  rightly,  we  could  only  have  looked  at  the  statement  which 
counsel  made  in  proposing  it:  and  it  would  be  strange  if  that 
rule  *applied  in  such  a  case  and  not  here.  The  present  objection  [  '739  ] 
should  have  been  made  after  the  evidence  was  given.  That  was 
not  done:  and  counsel,  in  such  a  case,  may  not  always  choose 
to  desire  that  evidence  may  be  struck  out :  they  may  not  think  it 
important,  or  they  may  try  to  give  it  a  turn  in  their  own  favour. 
But  the  ruling  of  the  Judge  who  received  it,  is  not,  on  that  account, 
to  remain  open  to  dispute. 

Rule  discharged. 
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1845.  BIED   V.  JONES. 

f  ^]  (7  Q.  B.  742—755 ;  S.  C.  15  L.  J.  a  B.  82 ;  9  Jur.  870.) 

Plaintiff,  attempting  to  pass  in  a  particular  direction,  was  obstructed  by 
defendant,  who  prevented  him  from  going  in  any  direction  but  one,  not 
being  that  in  which  he  had  endeavoured  to  pass :  Held,  no  imprisonment 

And  this,  whether  the  plaintiff  had  or  had  not  a  right  to  pass  in  the  first 
mentioned  direction : 

Per  Pattesok,  Colebidgb  and  Williams,  JJ.  DtMentienU  Lord 
Dbnmait,  Ch.  J. 

This  action  was  tried  before  Lord  Denman,  Ch.  J.,  at  the  Middle- 
sex sittings  after  Michaehnas  Term,  1848,  when  a  verdict  was  found 
for  the  plaintiff. 

In  Hilary  Term,  1844,  Thesiger  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection  (i). 

In  Trinity  Term  in  the  same  year  (June  5),  PUUt,  Humfrey 
and  Hance  showed  cause,  and  Sir  F.  Thesiger,  Solicitor-General, 
supported  the  rule. 

The  judgments  sufficiently  explain  the  nature  of  the  case. 

Cur,  adv.  vult. 

In  this  vacation  (9th  July),  there  being  a  difference  of  opinion  on 
the  Bench,  the  learned  Judges  who  heard  the  argument  delivered 
judgment  seriatim. 

GoLBfilDOB,  J. : 

In  this  case,  in  which  we  have  unfortunately  been  unable  to  agree 
in  our  judgment,  I  am  now  to  pronounce  the  opinion  which  I  have 
formed :  and  I  shall  be  able  to  do  so  very  briefly,  because,  having 
had  the  opportunity  of  reading  a  judgment  prepared  by  my  brother 
Fattbson,  and  entirely  agreeing  with  it,  I  may  content  myself  with 
referring  to  the  statement  he  has  made  in  detail  of  those  pre- 
liminary points  in  which  we  all,  I  believe,  agree,  and  which  bring 
the  case  up  to  that  point  upon  which  its  decision  must  certainly 
turn,  and  with  regard  to  which  our  difference  exists. 
[  *743  ]  This  point  is,  whether  certain  facts,  which  may  be  ^taken  as 

clear  upon  the  evidence,  amount  to  an  imprisonment.     These  facts, 
stated  shortly,  and  as  I  understand  them,  are  in  effect  as  follows. 

A  part  of  a  public  highway  was  inclosed,  and  appropriated  for 

spectators  of  a  boat  race,  paying  a  price  for  their  seats.     The 

plaintiff  was  desirous  of  entering  this  part,  and  was  opposed  bj 

the  defendant :  but,  after  a  struggle,  during  which  no  momentary 

(1)  Seep.  570,  n.(l),iw«<. 
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detention  of  his  person  took  place,  he  succeeded  in  climbing  over  bird 
the  inclosnre.  Two  policemen  were  then  stationed  by  the  defen-  jonbs. 
dant  to  prevent,  and  they  did  prevent,  him  from  passing  onwards 
in  the  direction  in  which  he  declared  his  wish  to  go :  but  he  was 
allowed  to  remain  unmolested  where  he  was,  and  was  at  liberty  to 
go,  and  was  told  that  he  was  so,  in  the  only  other  direction  by 
which  he  could  pass.  This  he  refused  for  some  time,  and,  during 
that  time,  remained  where  he  had  thus  placed  himself. 

These  are  the  facts :  and,  setting  aside  those  which  do  not  pro- 
perly bear  on  the  question  now  at  issue,  there  will  remain  these : 
that  the  plaintiff,  being  in  a  public  highway  and  desirous  of  passing 
along  it,  in  a  particular  direction,  is  prevented  from  doing  so  by  the 
orders  of  the  defendant,  and  that  the  defendant's  agents  for  the 
purpose  are  policemen,  from  whom,  indeed,  no  unnecessary  violence 
was  to  be  anticipated,  or  such  as  they  believed  unlawful,  yet  who 
might  be  expected  to  execute  such  commands  as  they  deemed  lawful 
with  all  necessary  force,  however  resisted.  But,  although  thus 
obstructed,  the  plaintiff  was  at  liberty  to  move  his  person  and  go  in 
any  other  direction,  at  his  free  will  and  pleasure :  and  no  actual 
force  or  restraint  on  his  person  was  used,  unless  the  obstruction 
before  mentioned  amounts  to  so  much. 

I  lay  out  of  consideration  the  question  of  right  or  wrong  between       [  744  ] 
these  parties.     The  acts  will   amount  to  imprisonment  neither 
more  nor  less  from  their  being  wrongful  or  capable  of  justification. 

And  I  am  of  opinion  that  there  was  no  imprisonment.  To  call 
it  so  appears  to  me  to  confound  partial  obstruction  and  disturbance 
with  total  obstruction  and  detention.  A  prison  may  have  its 
boundary  large  or  narrow,  visible  and  tangible,  or,  though  real, 
still  in  the  conception  only ;  it  may  itself  be  moveable  or  fixed : 
but  a  boundary  it  must  have;  and  that  boundary  the  party 
imprisoned  must  be  prevented  from  passing;  he  must  be  pre- 
vented from  leaving  that  place,  within  the  ambit  of  which  the 
party  imprisoning  would  confine  him,  except  by  prison-breach. 
Some  confusion  seems  to  me  to  arise  from  confounding  imprison- 
ment of  the  body  with  mere  loss  of  freedom :  it  is  one  part  of  the 
definition  of  freedom  to  be  able  to  go  whithersoever  one  pleases ;  but 
imprisonment  is  something  more  than  the  mere  loss  of  this  power ; 
it  includes  the  notion  of  restraint  within  some  limits  defined  by  a 
will  or  power  exterior  to  our  own. 

In  Com.  Dig.  Imprisonment  (G)  it  is  said :  '*  Every  restraint  of 
the  liberty  of  a  free  man  will  be  an  imprisonment.''    For  this  the 
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Bird        authorities  cited  are  2  Inst.  482,  Cro.  Car.  210(1).    But,  when 

JONES'.  these  are  referred  to,  it  will  be  seen  that  nothing  was  intended 
at  all  inconsistent  with  what  I  have  ventured  to  lay  down  above. 
In  both  books,  the  object  was  to  point  out  that  a  prison  was  not 
necessarily  what  is  commonly  so  called,  a  place  locally  defined  and 
appointed  for  the  reception  of  prisoners.    Lord  Coke  is  commenting 

[*745]  on  the  Statute  of  Westminster  2nd  (2),  ***in  prisond,"  and  says, 
**  every  restraint  of  the  liberty  of  a  freeman  is  an  imprisonment, 
although  he  be  not  within  the  walls  of  any  common  prison/* 
The  passage  in  Cro.  Gar.  (i)  is  from  a  curious  case  of  an  informa- 
tion against  Sir  Miles  Hobert  and  Mr.  Stroud  for  escaping  oat  of 
the  Gate  House  Prison,  to  which  they  had  been  committed  by  the 
King.  The  question  was,  whether,  under  the  circumstances,  they 
had  ever  been  there  imprisoned.  Owing  to  the  sickness  in  London, 
and  through  the  favour  of  the  keeper,  these  gentlemen  had  not, 
except  on  one  occasion,  ever  been  within  the  walls  of  the  Grate 
House:  the  occasion  is  somewhat  singularly  expressed  in  the 
decision  of  the  Court,  which  was  ''that  their  voluntary  retire- 
ment to  the  close  stool "  in  the  Gate  House  '*  made  them  to  be 
prisoners.'*  The  resolution,  however,  in  question  is  this:  ''that 
the  prison  of  the  King's  Bench  is  not  any  local  prison  confined 
only  to  one  place,  and  that  every  place  where  any  person  is 
restrained  of  his  liberty  is  a  prison ;  as  if  one  take  sanctuary  and 
depart  thence,  he  shall  be  said  to  break  prison." 

On  a  case  of  this  sort,  which,  if  there  be  difficulty  in  it,  is  at 
least  purely  elementary,  it  is  not  easy  nor  necessary  to  enlarge : 
and  I  am  unwilling  to  put  any  extreme  case  hypothetically :  but  I 
wish  to  meet  one  suggestion,  which  has  been  put  as  avoiding  one 
of  the  difficulties  which  cases  of  this  sort  might  seem  to  suggest. 
If  it  be  said  that  to  hold  the  present  case  to  amount  to  an 
imprisonment  would  turn  every  obstruction  of  the  exercise  of  a 
right  of  way  into  an  imprisonment,  the  answer  is,  that  there  must 

[  *746  ]  be  something  like  personal  menace  *or  force  accompanying  the  act 
of  obstruction,  and  that,  with  this,  it  will  amount  to  imprisonment. 
I  apprehend  that  is  not  so.  If,  in  the  course  of  a  night,  both 
ends  of  a  street  were  walled  up,  and  there  was  no  egress  from  the 
house  but  into  the  street,  I  should  have  no  difficulty  in  saying  that 
the  inhabitants  were  thereby  imprisoned ;  but,  if  only  one  end 
were  walled  up,  and  an  armed  force  stationed  outside  to  prevent 

(1)  Hohert  and  SiroutTa  case,  Cro.  (2)  1  stat.  13  Edw.  I.  c.  48. 

Gar.  209. 
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any  sealing  of  the  wall  or  passage  that  way,  I  should  feel  equally        Bird 
clear  that  there  was  no  imprisonment.    If  there  were,  the  street       jokes. 
would  obviously  be  the  prison ;  and  yet,  as  obviously,  none  would 
be  confined  to  it. 

Knowing  that  my  Lord  has  entertained  strongly  an  opinion 
directly  contrary  to  this,  I  am  under  serious  apprehension  that  I 
overlook  some  difficulty  in  forming  my  own:  but,  if  it  exists,  I 
have  not  been  able  to  discover  it,  and  am  therefore  bound  to  state 
that,  according  to  my  view  of  the  case,  the  rule  should  be  absolute 
for  a  new  trial. 

Williams,  J.  (i) : 

I  also  have  had  the  benefit  of  seeing,  and  beg  leave  to  refer  to, 
what  my  brother  Pattbson  has  written,  explaining  the  manner  in 
which  the  only  question  now  before  us  in  this  case  is  raised,  and 
showing  that  it  depends  upon  whether  the  following  facts  constitute 
an  imprisonment  in  point  of  law. 

A  part  of  Hammersmith  Bridge,  which  is  generally  used  as  a 
public  footway,  was  appropriated  for  seats  to  view  a  regatta  on  the 
river,  and  separated  for  that  purpose  from  the  carriage  way  by 
a  temporary  fence.  The  plaintiff  insisted  upon  passing  along  the 
part  so  appropriated,  *and  attempted  to  climb  over  the  fence.  The  [  *747  ] 
defendant  (clerk  of  the  Bridge  Company)  pulled  him  back ;  but  the 
plaintiff  succeeded  in  climbing  over  the  fence.  The  defendant  then 
stationed  two  policemen  to  prevent,  and  they  did  prevent,  the 
plaintiff  from  proceeding  forwards  along  the  footway  in  the  direction 
he  wished  to  go.  The  plaintiff,  however,  was  at  the  same  time  told 
that  he  might  go  back  into  the  carriage  way  and  proceed  to  the 
other  side  of  the  bridge,  if  he  pleased.  The  plaintiff  refused  to  do 
so,  and  remained  where  he  was  so  obstructed,  about  half  an  hour. 

And,  if  a  partial  restraint  of  the  will  be  sufficient  to  constitute 
an  imprisonment,  such  undoubtedly  took  place.  He  wished  to  go 
in  a  particular  direction,  and  was  prevented ;  but,  at  the  same 
time,  another  course  was  open  to  him.  About  the  meaning  of  the 
word  imprisonment,  and  the  definitions  of  it  usually  given,  there  is 
80  little  doubt  that  any  difference  of  opinion  is  scarcely  possible. 
Certainly,  so  far  as  I  am  aware,  none  such  exists  upon  the  present 
occasion.  The  difficulty,  whatever  it  may  be,  arises  when  the 
general  rule  is  applied  to  the  facts  of  a  particular  case. 

(1)  The  learned  Judge  being  absent,  his  judgment  was  read  from  his  MS. 
by  Coi^SBiDOS,  J« 
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Bird  "  Every  confinement  of  the  person  "  (according  to  Blackstone  (i)) 

JoNKs.  "  is  an  imprisonment,  whether  it  be  in  a  common  prison,  or  in  a 
private  house,  or  in  the  stocks,  or  even  by  forcibly  detaining  one 
in  the  public  streets,"  which,  perhaps,  may  seem  to  imply  the 
application  of  force  more  than  is  really  necessary  to  make  an 
imprisonment.  Lord  Coke,  in  his  second  Institute  (2),  speaks  of 
"  a  prison  in  law  "  and  "  a  prison  in  deed  :  "  so  that  there  may  be 

[  *748  ]  a  constructive,  as  well  as  an  actual,  imprisonment :  *and,  there- 
fore, it  may  be  admitted  that  personal  violence  need  not  be  used 
in  order  to  amount  to  it.  ''  If  the  bailiff  "  (as  the  case  is  put  in 
Bull.  N.  P.  62)  "  who  has  a  process  against  one,  says  to  him," 
** '  You  are  my  prisoner,  I  have  a  writ  against  you,'  upon  which  he 
submits,  turns  back  or  goes  with  him,  though  the  bailiff  never 
touched  him,  yet  it  is  an  arrest,  because  he  submitted  to  the 
process."  So,  if  a  person  should  direct  a  constable  to  take  another 
in  custody,  and  that  person  should  be  told  by  the  constable  to  go 
with  him,  and  the  orders  are  obeyed,  and  they  walk  together  in 
the  direction  pointed  oat  by  the  constable,  that  is,  constructively, 
an  imprisonment,  though  no  actual  violence  be  used.  In  such 
cases,  however,  though  little  may  be  said,  much  is  meant  and 
perfectly  understood.  The  party  addressed  in  the  manner  above 
supposed  feels  that  he  has  no  option,  no  more  power  of  going  in 
any  but  the  one  direction  prescribed  to  him  than  if  the  constable 
or  bailiff  had  actually  hold  of  him  :  no  return  or  deviation  from 
the  course  prescribed  is  open  to  him.  And  it  is  that  entire  restraint 
upon  the  will  which,  I  apprehend,  constitutes  the  imprisonment. 
In  the  passage  cited  from  Buller's  Nisi  Prius  it  is  remarked  that, 
if  the  party  addressed  by  the  bailiff,  instead  of  complying,  had  run 
away,  it  could  be  no  arrest,  unless  the  bailiff  actually  laid  hold  of 
him,  and  for  obvious  reasons.  Suppose  (and  the  supposition  is 
perhaps  objectionable,  as  only  putting  the  case  before  us  over 
again)  any  person  to  erect  an  obstruction  across  a  public  passage 
in  a  town,  and  another,  who  had  a  right  of  passage,  to  be  refused 
permission  by  the  party  obstructing,  and,  after  some  delay,  to  be 

[  *749  ]  compelled  to  return  and  take  another  and  circuitous  *rout6  to  his 
place  of  destination :  I  do  not  think  that,  during  such  detention, 
such  person  was  under  imprisonment,  or  could  maintain  an 
action  for  false  imprisonment,  whatever  other  remedy  might  be 
open  to  him. 
I  am  desirous  only  to  illustrate  my  meaning  and  explain  the 
(1)  3  Bla.  Com.  127.  (2)  2  Inst  589. 
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reason  why  I  consider  the  imprisonment  in  this  case  not  to  be        bird 
complete.     The  reason  shortly  is,  that  I  am  aware  of  no  case,  nor       jonks. 
of  any  definition,  which  warrants  the  supposition  of  a  man  being 
imprisoned  during  the  time  that  an  escape  is  open  to  him  if  he 
chooses  to  avail  himself  of  it. 

Pattbson,  J. : 

This  was  an  action  of  trespass  for  an  assault  and  false  imprison- 
ment. The  pleas  were :  as  to  the  assault,  son  assatdt  demesne ;  as 
to  the  imprisonment,  that  the  plaintiff,  before  the  imprisonment, 
assaulted  the  defendant,  wherefore  the  defendant  gave  him  into 
custody.  The  replication  was  De  injuria  to  each  plea.  This  puts 
in  issue,  as  to  the  first  plea,  who  committed  the  first  assault ;  and, 
as  to  the  second,  whether  the  imprisonment  was  before  or  after 
the  assault,  if  any,  committed  by  the  plaintiff.  Supposing  the 
defendant  to  have  made  the  first  assault,  and  the  plaintiff  to  have 
followed,  and  much  continuous  assaulting  to  have  taken  place,  the 
plaintiff  must  succeed  on  the  issue  as  to  the  first  plea.  Supposing 
a  continuous  imprisonment  to  be  established,  and  an  assault  by  the 
plaintiff,  but  which  took  place  in  trying  to  escape  from  that 
imprisonment,  and  not  before  the  imprisonment,  the  plaintiff  must 
succeed  on  the  issue  as  to  the  second  plea.  If,  on  the  other  hand, 
the  plaintiff  did  assault  the  defendant  before  the  imprisonment, 
then  he  must  fail  upon  the  issue  as  to  the  second  plea,  even  if  his 
^assault  was  justifiable,  because  in  that  case  he  should  have  replied  [  *750  ] 
such  justification,  as,  for  instance,  defence  of  his  close,  or  that  he 
was  in  the  exercise  of  a  right  of  way  which  the  defendant  obstructed, 
or  other  matter  of  justification. 

Now  the  facts  of  this  case  appear  to  be  as  follows.  A  part 
of  Hammersmith  Bridge  which  is  ordinarily  used  as  a  public 
footway  was  appropriated  for  seats  to  view  a  regatta  on  the 
river,  and  separated  for  that  purpose  from  the  carriage  way  by 
a  temporary  fence.  The  plaintiff  insisted  on  passing  along  the 
part  so  appropriated,  and  attempted  to  climb  over  the  fence. 
The  defendant,  being  clerk  of  the  Bridge  Company,  seized  his 
coat,  and  tried  to  pull  him  back :  the  plaintiff,  however,  succeeded 
in  climbing  over  the  fence.  The  defendant  then  stationed  two 
policemen  to  prevent,  and  they  did  prevent,  the  plaintiff  from 
proceeding  forwards  along  the  footway;  but  he  was  told  that 
he  might  go  back  into  the  carriage  way,  and  proceed  to  the  other 
side  of  the  bridge,  if  he  pleased.    The  plaintiff  would  not  do  so. 
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BiBD        but  remained  where   he    was  above  half   an    boor:   and  then, 

JON1S8L        on  the  defendant   still  refusing   to  suffer   him    to   go   forwards 

along  the  footway,  he  endeavoured  to  force  his  way,  and,  in  bo 

doing,  assaulted  the  defendant ;   whereupon  he  was  taken   into 

custody. 

It  is  plain  from  these  facts  that  the  first  assault  was  committed 
by  the  defendant  when  he  tried  to  pull  the  plaintiff  back  as  he  was 
climbing  over  the  fence :  and,  as  the  jury  have  found  the  whole 
transaction  to  have  been  continuous,  the  plaintiff  would  be  entitled 
r  *7'>i  1      to  retain  the  *verdict  which  he  has  obtained  on  the  issue  as  to  the 
first  plea.     Again,  if  what  passed  before  the  plaintiff  assaulted  the 
defendant  was  in  law  an    imprisonment  of    the  plaintiff,    that 
imprisonment  was  undoubtedly  continuous,  and  the  assault  by  the 
plaintiff  would  not  have  been  before  the  imprisonment  as  alleged  in 
the  second  plea,  but  during  it,  and  in  attempting  to  escape  from 
it :  and  the  plaintiff  would,  in  that  case,  be  entitled  to  retain  the 
verdict  which  he  has  obtained  on  the  issue  as  to  the  second  plea. 
But,  if  what  so  passed  was  not  in  law  an  imprisonment,  then  the 
plaintiff  ought    to   have   replied  the  right  of  footway  and  the 
obstruction  by  the  defendant,  and  that  he  necessarily  asaanlted 
him  in  the  exercise  of  the  right,  and,  not  having  so  replied,  is  not 
entitled  to  the  verdict.     So  that  the  case  is  reduced  to  the  question, 
whether  what  passed  before  the  assault  by  the  plaintiff  was  or  was 
not  an  imprisonment  of  the  plaintiff  in  point  of  law  (i). 

I  have  no  doubt  that,  in  general,  if  one  man  compels  another  to 
stay  in  any  given  place  against  his  will,  he  imprisons  that  other 
just  as  much  as  if  he  locked  him  up  in  a  room  :  and  I  agree  that 
it  is  not  necessary,  in  order  to  constitute  an  imprisonment,  that  a 
man's  person  should  be  touched.  I  agree,  also,  that  the  compelling 
a  man  to  go  in  a  given  direction  against  his  will  may  amount  to 
imprisonment.  But  I  cannot  bring  my  mind  to  the  conclusion 
that,  if  one  man  merely  obstructs  the  passage  of  another  in  a 
particular  direction,  whether  by  threat  of  personal  violence  or 
[  '752  ]  otherwise,  leaving  him  at  liberty  to  stay  where  he  is  or  to  go  *in 
any  other  direction  if  he  pleases,  he  can  be  said  thereby  to  imprison 
him.  He  does  him  wrong,  undoubtedly,  if  there  was  a  right  to 
pass  in  that  direction,  and  would  be  liable  to  an  action  on  the  case 
for  obstructing  the  passage,  or  of  assault,  if,  on  the  party  persisting 

(1)  The  LoKD   Chief  Jtjstiob,  on      assaulted  defendant:  which  was  the 
the  trial,  told  the  jury  that  an  imprison-      direction  complained  of. 
ment  had  taken  place  before  plaintiff 
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in  ^oing  in  that  direction,  be  touched  his  person,  or  so  threatened  Bird 
him  as  to  amount  to  an  assault.  But  imprisonment  is,  as  I  jovbs. 
apprehend,  a  total  restraint  of  the  liberty  of  the  person,  for  how- 
ever short  a  time,  and  not  a  partial  obstruction  of  his  will,  whatever 
inconvenience  it  may  bring  on  him.  The  quality  of  the  act  cannot, 
however,  depend  on  the  right  of  the  opposite  party.  If  it  be  an 
imprisonment  to  prevent  a  man  passing  along  the  public  highway, 
it  must  be  equally  so  to  prevent  him  passing  further  along  a  field 
into  which  he  has  broken  by  a  clear  act  of  trespass. 

A  case  was  said  to  have  been  tried  before  Lord  Chief  Justice 
TiNDAL  involving  this  question  (i) :  but  it  appears  that  the  plaintiff 
in  that  case  was  compelled  to  stay  and  hear  a  letter  read  to  him 
against  his  will,  which  was  doubtless  a  total  restraint  of  his  liberty 
whilst  the  letter  was  read. 

I  agree  to  the  definition  in  Selwyn's  Nisi  Prius,  title  Imprison- 
ment (2) :  ''  False  imprisonment  is  a  restraint  on  the  liberty  of  the 
person  without  lawful  cause;  either  by  confinement  in  prison, 
stocks,  house,  &c.,  or  even  by  forcibly  detaining  the  party  in  the 
streets,  against  his  will."  He  cites  22  Ass.  fol.  104  B,  pi.  85,  per 
Thorpe,  Ch.  J.  The  word  there  used  is  "  arrest,"  which  appears 
to  me  to  include  a  *'  detaining,"  as  *Mr.  Selwyn  expresses  it,  and  [  *76S] 
not  to  mean  merely  the  preventing  a  person  from  passing. 

Upon  the  whole,  I  am  of  opinion  that  the  only  imprisonment 
proved  in  this  case  was  that  which  occurred  when  the  plaintiff  was 
taken  into  custody  after  he  had  assaulted  the  defendant,  and  that 
the  second  plea  was  made  out ;  I  therefore  think  that  the  rule  for 
a  new  trial  ought  to  be  made  absolute. 

LoBD  Denman,  Gh.  J. : 

I  have  not  drawn  up  a  formal  judgment  in  this  case,  because  I 
hoped  to  the  last  that  the  arguments  which  my  learned  brothers 
would  produce  in  support  of  their  opinion  might  alter  mine.  We 
have  freely  discussed  the  matter  both  orally  and  in  written  com- 
munications ;  but,  after  hearing  what  they  have  advanced,  I  am 
compelled  to  say  that  my  first  impression  remains.  If,  as  I  must 
believe,  it  is  a  wrong  one,  it  may  be  in  some  measure  accounted 
for  by  the  circumstances  attending  the  case.  A  Company  unlaw- 
fully obstructed  a  public  way  for  their  own  profit,  extorting  money 
from  passengers,  and  hiring  policemen  to  effect  this  purpose.     The 

(1)  The  case  was  alluded  to  in  argu-      tloned,  nor  details  given, 
ment  by  Hamfrey  ;  but  no  name  men-  (2)  Vol.  ii.  p.  915,  11th  ed. 
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Bird  plaintiff,  wishing  to  exercise  his  right  of  way,  is  stopped  by  force, 
JoNBs.  ftiid  ordered  to  move  in  a  direction  which  he  wished  not  to  take. 
He  is  told  at  the  same  time  that  a  force  is  at  hand  ready  to 
compel  his  submission.  That  proceeding  appears  to  me  equivalent 
to  being  pulled  by  the  collar  out  of  the  one  line  and  into  the 
other. 

There  is  some  difficulty  perhaps  in  defining  imprisonment  in  the 
abstract  without  reference  to  its  illegality;  nor  is  it  necessary 
for  me  to  do  so,  because  I  consider  these  acts  as  amounting  to 
imprisonment.  That  word  I  understand  to  mean  any  restraint  of 
[  •TBi  ]  the  person  by  *force.  In  Buller's  Nisi  Prius  (p.  22)  it  is  said  : 
"  Every  restraint  of  a  man*s  liberty  under  the  custody  of  another, 
either  in  a  gaol,  house,  stocks  or  in  the  street,  is  in  law  an 
imprisonment;  and  whenever  it  is  done  without  a  proper  authority, 
is  falsa  imprisonment,  for  which  the  law  gives  an  action ;  and 
this  is  commonly  joined  to  assault  and  battery;  for  every  imprison- 
ment  includes  a  battery,  and  every  battery  an  assault."  It  appears, 
therefore,  that  the  technical  language  has  received  a  very  large 
construction,  and  that  there  need  not  be  any  touching  of  the 
person  :  a  locking  up  would  constitute  an  imprisonment,  without 
touching.  Prom  the  language  of  Thorpe,  Ch.  J.,  which  Mr. 
Selwyn  (i)  cites  from  the  Book  of  Assizes  (2),  it  appears  that,  even 
in  very  early  times,  restraint  of  liberty  by  force  was  understood  to 
be  the  reasonable  definition  of  imprisonment. 

I  had  no  idea  that  any  person  in  these  times  supposed  any 
particular  boundary  to  be  necessary  to  constitute  imprisonment, 
or  that  the  restraint  of  a  man's  person  from  doing  what  he  desires 
ceases  to  be  an  imprisonment  because  he  may  find  some  means 
of  escape. 

It  is  said  that  the  party  here  was  at  liberty  to  go  in  another 
direction.  I  am  not  sure  that  in  fact  he  was,  because  the  same 
unlawful  power  which  prevented  him  from  taking  one  course  might, 
in  case  of  acquiescence,  have  refused  him  any  other.  But  this 
liberty  to  do  something  else  does  not  appear  to  me  to  affect  the 
question  of  imprisonment.  As  long  as  I  am  prevented  from  doing 
[  ♦Tss  ]  what  I  have  a  right  to  do,  of  what  importance  ♦is  it  that  I  am 
permitted  to  do  something  else  ?  How  does  the  imposition  of  an 
unlawful  condition  show  that  I  am  not  restrained  ?  If  I  am  locked 
'    in  a  room,  am  I  not  imprisoned  because  I  might  effect  my  escape 

(1)  Vol.   ii.   p.   915,   11th  ed.,   tit.  (2)  22  Ass.  fol.  104  B,  pi.  85. 

Imprisonment. 
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through  a  window,  or  because  I  might  find  an  exit  dangerous  or        Bird 
inconvenient  to  myself,  as  by  wading  through  water  or  by  taking  a       jon'bs. 
route  so  circuitous  that  my  necessary  affairs  would  suffer  by  delay? 

It  appears  to  me  that  this  is  a  total  deprivation  of  liberty  with 
reference  to  the  purpose  for  which  he  lawfully  wished  to  employ  his 
liberty :  and,  being  effected  by  force,  it  is  not  the  mere  obstruction 
of  a  way,  but  a  restraint  of  the  person.  The  case  cited  as  occurring 
before  Lord  Chief  Justice  Tindal,  as  I  understand  it,  is  much  in 
point.  He  held  it  an  imprisonment  where  the  defendant  stopped 
the  plaintiff  on  his  road  till  he  had  read  a  libel  to  him.  Yet  he  did 
not  prevent  his  escaping  in  another  direction. 

It  is  said  that,  if  any  damage  arises  from  such  obstraction,  a 
special  action  on  the  case  may  be  brought.  Must  I  then  sue  out 
a  new  writ  stating  that  the  defendant  employed  direct  force  to 
prevent  my  going  where  my  business  called  me,  whereby  I  sustained 
loss  ?  And,  if  I  do,  is  it  certain  that  I  shall  not  be  told  that  I 
have  misconceive^  my  remedy,  for  all  flows  from  the  false  imprison- 
ment, and  that  should  have  been  the  subject  of  an  action  of  trespass 
and  assault?  For  the  jury  properly  foand  that  the  whole  of  the 
defendant's  conduct  was  continuous :  it  commenced  in  illegality ; 
and  the  plaintiff  did  right  to  resist  it  as  an  outrageous  violation 
of  the  liberty  of  the  subject  from  the  very  first. 

Rule  absolute. 


FANNIN  V.   HENKY  ANDERSON  (1).  i845, 

(7  a  B.  811—824 ;  8.  C.  14  L.  J.  Q.  B.  282 ;  9  Jur.  969.)  j^^\  \^ 

Declaration,  in  assumpsit,  reciting  a  writ  issued  on  28th  Noyember,  1843, 
charged  that  heretofore,  "  to  wit  on  the  29th  day  of  December,  a.d.  1830,"  [  ^^H 
defendant  contracted  that  he  would,  "  within  twelve  months  from  a  certain 
day,  to  wit  the  day  and  year  aforesaid,"  supply  plaintiff  with  certain  articles. 
Breach,  that  defendant  **  did  not  nor  would,  within  twelve  months  from  the 
said  day,  to  wit  the  day  and  year  aforesaid,"  supply  the  articles.  Plea : 
that  the  cause  of  action  did  not  accrue  within  six  years  next  before  the 
commencement  of  the  suit.  Replication :  that  defendant,  when  the  action 
accrued,  was  beyond  seas,  and  that  the  action  was  commenced  within  six 
years  of  his  first  return  after  such  accruing.  Bejoinder :  that  the  promise 
was  made  by  defendant  jointly  with  W. :  that,  after  the  accruing  of  the 
action,  and  more  than  six  years  before  the  commencement  of  the  suit,  W. 
was  in  the  kingdom  and  might  have  been  sued. 

On  demurrer  to  the  rejoinder.  Held, 

1.  That  the  declaration  was  substantially  good,  the  averments  showing 
that  twelve  months  had  elapsed  before  the  action :  And,  further,  that  the 

(1)  See  Coope  v.  Cresswdl  (1866)  L.  B.  2  Ch.  113,   126,  36  L.  J.  Ch.  114, 
120.— A.  C. 
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Fahnim  plea  might  be  resorted  to,  as  ehowing  that  the  twelve  months  had  so 

«•  elapsed. 

Andebbok.  2.  That  the  rejoinder  was  no  answer  to  the  replication  ;  for  that,  under 

stat.  4  Ann.  c.  16,  s.  19,  if  a  right  of  action  accrue  against  several  pereons, 

one  of  whom  is  beyond  seas,  the  Statute  of  Limitations  does  not  ran  till 

his  rettim,  though  the  others  have  never  been  absent  from  the  kingdom. 

Assumpsit.  The  declaration  recited  that  the  writ  had  issued  on 
28th  November,  1848,  and  charged  that  heretofore,  "  to  wit  on  the 
29th  day  of  December,  a.d.  1838,"  in  consideration  that  plaintifif, 
at  the  request  of  defendant  (defendant  then. being  an  exporter  of 
beer),  had  promised  defendant  to  do  all  the  work  required  in 
bottling  beer  for  defendant  for  exportation,  upon  certain  terms 
and  conditions,  amongst  others,  then  agreed  upon  between  defen- 
dant and  plaintiff,  that  is  to  say  that  defendant  ''should,  within 
twelve  ihonths  from  a  certain  day,  to  wit  the  day  and  year  aforesaid, 
supply  '*  plaintiff  with  at  least  500  hogsheads  of  beer  to  bottle  for 
defendant  in  manner  and  form  and  for  the  purpose  aforesaid, 
defendant  promised  plaintiff  to  perform  the  terms  and  conditions 
in  all  things  on  defendant's  part  to  be  performed :  that,  although 
from  the  time  of  making  the  agreement  continually  until  the 
commencement  of  this  suit,  and  thence  to  wit  hitherto,  plaintiff 
hath  been  ready  and  willing  to  do  all  the  work  required  in  bottling 
beer  for  defendant  for  exportation  upon  the  terms  and  conditions 
aforesaid,  and  to  perform  the  said  terms  and  conditions  in  all 
[  *812  ]  things  on  the  ^plaintiff 's  part  to  be  performed ;  yet  defendant,  not 
regarding  &c.,  ''  did  not  nor  would,  within  twelve  months  from  the 
said  day,  to  wit  the  day  and  year  aforesaid,  supply  '*  plaintiff  with 
at  least  500  hogsheads  of  beer  to  bottle  for  defendant,  in  maimer 
and  form  aforesaid,  but  wholly  neglected  and  refused  so  to  do: 
and,  by  means  of  the  premises  &c.  (damage). 

Plea  2.  That  the  said  supposed  cause  of  action  did  not  accrue 
to  plaintiff  at  any  time  within  six  years  next  before  the  commence- 
of  this  suit.     Verification. 

Replication.  That  defendant,  before  and  at  the  respective  times 
when  the  said  causes  of  action  and  each  of  them  accrued  to  plaintiff, 
was  in  parts  beyond  the  seas  (i),  to  wit  at  New  Orleans,  and  not 
in  any  part  of  the  United  Kingdom  &c.  ^  nor  in  either  of  the  Islands 
of  Man,  &c.,  nor  in  any  island  adjacent  &c.  being  part  of  the 
dominions  of  her  Majesty ;  that  defendant  afterwards,  to  wit 
1st  December,  1841,  returned  from  the  said  parts  or  place  beyond 

(1)  Stat.  3  &  4  WiU.  IV.  c.  42,  s.  7.  Act,  1856  (19  &  20  Vict  c.  97).  a.  12, 
[See  now  Mercantile  Law  Amendment      — ^A.  C] 
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the  seas,  where  defendant  bo  was  as  aforesaid,  into  this  kingdom,  Fankin 
which  said  return  of  defendant  was  his  first  retam  into  this  andbrson. 
kingdom  from  the  said  parts  or  place  beyond  the  seas,  where 
defendant  so  was  as  aforesaid,  after  the  accruing  of  the  said  several 
causes  of  action :  that,  ejice^^t  and  until  such  return  as  aforesaid, 
defendant  did  not,  at  any  time  after  the  accruing  of  the  said 
causes  of  action,  or  any  of  them,  return  or  come  to,  or  be  in,  the 
said  United  Kingdom,  or  spy  part  thereof,  or  in  any  or  either  of 
the  islands  **  &c. :  averment,  that  plaintiff  commenced  this  suit 
within  six  years  next  after  defendant's  said  first  return  into  this 
kingdom.     Verification. 

Rejoinder.  That  the  supposed  promise  in  the  declaration  [  818  ] 
mentioned  was  made  by  defendant  jointly  with  one  William 
Anderson,  then  and  thereafter  being  the  brother  and  partner  in 
business  of  defendant ;  and  the  said  supposed  promise  was  never 
made  by  defendant  alone,  or  without  the  said  W.  A. :  that  the 
supposed  causes  of  action  accrued  to  plaintiff  against  defendant 
jointly  with  the  said  W.  A.,  and  not  at  any  time  against  defendant 
alone,  or  without  W.  A. :  that,  after  the  supposed  accruing  &c., 
and  much  more  than  six  years,  to  wit  eight  years,  before  the 
commencement  of  this  suit,  W.  A.  was  in  this  kingdom,  and  not 
beyond  the  seas,  and  then  and  thence,  for  a  long  space  of  time,  to 
wit  for  eight  years,  stayed  and  .continued  in  this  kingdom,  and 
plaintiff  could  and  might,  during  the  time  aforesaid,  which  began 
much  more  than  six  years  before  the  commencement  of  this  suit, 
have  sued  W.  A.  in  this  Court,  and  in  other  the  Courts  of  this 
kingdom,  being  proper  Courts  in  that  behalf,  for  and  in  respect 
of  the  supposed  causes  of  action  in  the  declaration  mentioned. 
Verification. 

Special  demurrer.  The  causes  assigned,  so  far  as  they  are 
material  to  the  decision  of  the  Court,  appear  by  the  argument. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  and  Trinity  Terms  (i). 

Peacocky  for  the  plaintiff : 

First,  the  defendant  objects  to  the  declaration  on  the  ground 
that  there  is  nothing  to  show  that  the  twelve  months  named  in 
the  recited  agreement  had  elapsed  before  action  brought.    *    *    * 

Then  as  to  the  rejoinder.     The  replication  answers  the  plea  of       [  3U  ] 

(1)  May  2nd,  1845,  before  Lord  and  Wightman,  JJ.;  and  June  3Td, 
Demnan,  Ch.  J.,  Patteeon,  Williams      1846,  before  the  same  Judges. 
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FAM5IK  the  Statute  of  Limitations,  by  alleging  that  the  defendant  was 
andbbson.  beyond  seas  at  the  time  of  the  accruing  of  the  causes  of  action,  and 
that  the  suit  was  commenced  within  six  years  of  his  first  return. 
The  rejoinder  meets  this  by  showing  that  the  contract  on  which 
the  action  is  brought  was  made  by  defendant  and  W.  Anderson 
jointly,  and  that  W.  Anderson  was  within  the  kingdom  more 
than  six  years  before  the  commencement  of  the  suit,  and  might 
therefore  have  been  sued  during  a  period  of  time  conunencing 

[  *816  ]  before  those  six  years.  *That  does  not  do  away  with  the  exception 
which  the  statutes  give  in  favour  of  the  present  defendant.  Stat. 
21  Jac.  I.  c.  16,  s.  7,  enacts  "  that  if  any  .person  or  persons  that  is 
or  shall  be  entitled  to  any  such  action  of  trespass,"  &c.,  ''  be  or 
shall  be  at  the  time  of  any  such  cause  of  action  given  or  accrued, 
fallen  or  come,"  ''beyond  the  seas(i);  that  then  such  person  or 
persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take 
the  same  within  such  times  as  are  before  limited,  after  their  coming 
to  or  being  of  full  age,"  &c.,  "  and  returned  from  beyond  the  seas, 
as  other  persons  having  no  such  impediment  should  have  done." 
This  regards  plaintiffs  only :  and  in  Perry  v.  Jackson  (2)  it  was 
decided  that,  if  one  only  of  several  joint  plaintiffs  (i)  be  abroad, 
the  action  must  still  be  brought  within  the  six  years  from  the  time 
of  its  accruing ;  which  is  reasonable,  because  one  resident  plaintiff 
may  sue  in  the  name  of  ail ;  and  Lord  Kenton  relies  upon  this 
principle.  All  the  plaintiffs  must  join,  or  there  will  be  a  nonsuit. 
The  case  of  defendants  is  provided  for  by  stat.  4  Ann.  c.  16,  s.  19, 
which  enacts  ''  that  if  any  person  or  persons,"  *'  against  whom 
there  shall  be  any  cause  of  action  of  trespass,  detinue,"  &c., ''  or 
upon  the  case,  or  "  *'  wounding,  and  imprisonment,  or  any  of  them, 
be  or  shall  be,  at  the  time  of  any  such  cause  of  suit  or  action  given 
or  accrued,  fallen,  or  come,  beyond  the  seas,  that  then  such  person 
or  persons,  who  is  or  shall  be  entitled  to  any  such  suit  or  action, 
shall  be  at  liberty  to  bring  the  said  actions  against  such  person  and 
persons,  after  their  return  from  beyond  the  seas,  so  as  they  take 

[  *816  ]  the  same  after  their  return  from  beyond  the  seas,  ^within  such 
times  as  are  respectively  limited  for  the  bringing  of  the  said 
actions  before  by  this  Act,  and  by  the  said  other  Act  made  "  &c. 
(21  Jac.  I.  c.  16).  The  words  '*  or  any  of  them  "  do  not  occur  in  stat. 
21  Jac.  I.  c.  16,  s.  7 ;  they  manifestly  mean  "  any  of  the  persons," 

(1)  The  absenoe  of  a  plaintijff  beyond      Mercantile  Law  Amendment  Act,  1856 
the   seas  does  not  now  prevent  the      (19  &  20  Vict.  c.  97),  s.  12.— A.  C. 
statute  from  running  against  him :  see  (2)  2  £L  B.  452  (4  T.  E.  516). 
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not  **  any  of  the  actions ; "  for,  if  they  referred  to  the  actions,  they      Faknik 
would  be  merely  superfluous.  Axdebson. 

(Patteson,  J. :  Suppose  you  sued  a  party  after  his  return,  and 
he  pleaded  in  abatement ;  could  you  succeed,  if  you  took  issue  on 
his  allegation  that  the  contract  was  made  jointly  with  the  resident 
party?  Or,  if  you  joined  the  other  party,  could  one  plead  the 
statute,  and  the  other  be  precluded  from  so  doing?  Assuming 
that ''  or  any  of  them  "  refers  to  persons,  the  action  is  given  only 
against  the  person  returning.) 

If  the  present  defendant  had  pleaded  in  abatement  the  non-joinder 
of  the  resident  contractor,  perhaps  the  plaintijBF  might  have  replied 
the  Statute  of  Limitations  with  respect  to  the  resident  contractor, 
as  in  a  case  of  bankruptcy  and  certificate  (i). 

(Patteson,  J.  :  That  is  the  first  time  that  I  ever  heard  of  a 
plaintiff  setting  up  the  Statute  of  Limitations  in  favour  of  a 
defendant.) 

It  is  merely  to  show  why  a  party  is  not  sued.  If  the  absence  of 
the  non-resident  contractor  would  have  prevented  the  resident 
contractor  from  insisting  on  the  contract  being  joint,  it  ought, 
a  fortiori^  to  preclude  the  non-resident  contractor  now.  Suppose 
one  of  two  joint  contractors  to  be  insolvent  and  resident,  the  other 
solvent  and  abroad:  a  recovery  against  the  insolvent  contractor 
would  bar  the  action  against  the  other :  and,  if  the  insolvent  became 
bankrupt  and  got  his  certificate,  he  might  plead  it  in  *bar.  [  *817  ] 
This  shows  that,  unless  the  right  of  action  remain  till  all  the 
contractors  are  in  the  realm,  the  plaintiff  may  lose  his  remedy 
altogether.    *    *    * 

CromptoUf  contra : 

First,  as  to  the  declaration.     *     *    It  is  not  shown  here  that       [  818  ] 
the  twelve  months  had  elapsed  before  the  declaration  was  delivered, 
nor  that  they  have  elapsed  yet.   *     ♦     * 

As  to  the  rejoinder.     If  the  argument  for  the  plaintiff  be  correct,       [  819  ] 
no  house  which  has  a  partner  abroad  could  have  the  benefit  of  the 
statute.     If  the  absent  partner,  on  returning,  is  sued,  can  he  have 
contribution  from  his  partners  ?    If  he  can,  they  do  not  receive  the 
benefit  of  the  statute.     If  he  cannot,  there  is  a  still  greater  hardship 

(1)  See  Stat.  3  &  4  Will.  IV.  c.  42,  s.  9  [rep.  46  &  47  Vict.  c.  49,  b.  4 ;  but 

see  8.  7]. 
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Fannin      on  him.     On  the  otber  hand,  the  plaintiff  may  always  keep  the 

Andbeson,    writs  alive,  and  need  not  proceed  to  outlawry ;  and,  for  this  reason, 

from  the  time  of  21  Jac.  I.,  to  that  of  4  Ann.,  it  was  not  thought 

necessary  to  provide  for  the  case  of  absent  defendants.     This 

answers  the  argument  from  the  supposed  hardship  in  the  case  of 

the  resident  partner  becoming  insolvent :  it  is  not  necessary  to 

sue  him  to  judgment  nor  to  outlaw  the  non-resident  partner.    No 

inference  as  to  the  intention  of  the  Legislature  in  passing  stat. 

4  Ann.  c.  16,  s.  19,  can  be  drawn  from  the  provisions  of  stat.  2  &  8 

Will.  IV.  c.  39,  s.  10,     The  object  of  the  provision  in  stat.  4  Ann. 

c.   16,   s.  19,  was  to  give  to  plaintiffs  the  same  advantage  as 

defendants  had  before.     The  words  **  or  any  of  them  '*  can  refer 

only  to  the  actions  enumerated.     They  occur  in  sect.  8  of  stai 

21  Jac.  I.  c.  16,  and  can  there  have  no  other  meaning  :  and  the  words 

'^  any  such  action,'*  in  sect.  7  of  the  same  statute,  are  equivalent  to 

[  *820  ]      them.     It  is  admitted  that,  under  stat.  21  Jac.  I.  c.  16,  *s.  7,  the 

absence  of  a  single  plaintiff  is  not  enough  to  keep  the  right  alive. 

The  hardship  would  be  much  greater  if  it  might  be  kept  alive  in 

the  case  of  defendants.     In  Perry  v.  Jackson  (i),  Ashhubst,  J. 

illustrates  the  case  of  plaintiffs  by  a  reference  to  a  decision  (under 

a  local  Act)  upon  the  case  of  defendants.     In  Gregory  v.  HurriU  (2) 

the  debt  against  the  bankrupt,  Gregory,  was  held  to  be  barred  by 

the  statute :  he  had  been  abroad ;  but  the  debt  was  a  joint  debt, 

and  his  co-debtor  was  resident  in  England.     It  seems  to  have  been 

assumed  in  the  argument  for  the  plaintiff,  and  not  disputed,  that 

the  cases  of  plaintiff  and  defendant  were  similar.     The  best  rule  is 

that  laid  down  by  Aldbbson,  B.  in  Rhodes  v.  Smethurst  (3),  that  the 

statute  begins  to  run  "  as  soon  as  there  is  a  cause  of  action,  a 

plaintiff  that  can  sue  and  a  defendant  that  can  be  sued  in  England." 

The  contract  cannot  be  divided :  the  statute  cannot  run  as  against 

one  contractor  without  running  as  against  the  other :  yet  it  is  not 

denied  that  it  runs  as  against  the  resident  contractor. 

Peacock,  in  reply.     *     *     * 

Cur.  adv.  vult. 

[  821  ]       LoBD  Denman,  Ch.  J.  now  delivered  judgment : 

We  think  that  in  this  case  the  declaration  is  good,  on  general 
demurrer,  by  reason  of  the  averment  that  the  defendant  did  not 

(1)  2  B.  K.  452  (4  T.  R.  516).  affirmed  on  error,  in  Ex.  Ch.,  Bhodn 

(2)  6  B.  *  C.  341.  V.  Smtthurity  6  M.  &  W.  351). 
(;j)  51  E.  E.  461  (4  M.  &  W.  42,  63  ; 
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within  twelve  months  from  the  said  day  sapply  the  plaintiff  &c.      fankin 

It  is  true  that,  if  the  action  were  really  brought  within  the  twelve    andbbson. 

months,  the  defendant  could  not  safely  traverse  that  averment, 

unless  he  had  actually  supplied  the  plaintiff  with  500  hogsheads 

*of  beer  before  the  action,  and  therefore  before  the  time  had  elapsed      [  *822  j 

in  which  he  was  bound  to  supply  them :  but  the  informality  of  the 

averment  which  might  put  the  defendant  into  that  difficulty  should 

have  been  pointed  out  as  cause  of  demurrer.    In  Parkinson  v. 

miitehead  (i),  which  is  the  case  most  resembling  the  present,  there 

was  no  averment  that  the  defendant  did  not  within  two  years  build 

the  houses ;  the  only  averment  was  that  he  did  not  nor  would  build 

them,  and  that  they  were  still  unbuilt.    Again,  the  objection  is 

cored  by  pleading  the  Statute  of  Limitations,  a  plea  which  must 

be  false  if  the  twelve  months  from  the  making  of  the  agreement 

had  not  elapsed:  and  the  case  is  therefore  within  the  principle 

of  Brooke  v.  Brooke  (2). 

The  question,  therefore,  arises,  as  to  the  sufficiency  of  the 
rejoinder  (which  depends  on  the  construction  of  the  statute  4  Ann. 
c.  16,  s.  19),  whether  the  absence  beyond  seas  of  one  of  several 
co-contractors  against  whom  there  is  a  cause  of  action  prevents  the 
Statute  of  Limitations,  21  Jac.  I.  c.  16,  from  running. 

For  the  plaintiff  it  was  contended  that  the  words  ''  or  any  of 
them,"  in  the  statute  of  Anne,  referred  to  the  persons  liable  to 
action,  and  not  to  the  actions  enumerated  in  the  clause :  but  we 
are  quite  satisfied,  on  considering  the  language  of  the  clause,  and 
comparing  it  with  the  corresponding  sections  in  the  statute  of 
James,  that  those  words  ''  or  any  of  them  "  refer  to  the  actions, 
and  not  to  the  persons. 

No  case  appears  to  have  been  decided  on  the  statute  of  Anne : 
but  upon  that  of  James  it  was  determined,  in  *the  case  of  Perry  v.  [  •823  ] 
Jackson  (3),  that,  if  one  of  several  intended  co-plaintiffs  be  within 
seas,  the  statute  does  run.  The  reason  given  by  the  Court  is  that 
one  plaintiff  can  act  for  the  others,  and  use  their  names  in  an 
action,  and  therefore  the  protection  of  the  statute  is  not  wanted. 
With  respect  to  defendants,  however,  the  reason  does  not  apply. 
The  plaintiff  cannot  bring  the  absent  defendants  into  Court  by  any 
act  of  his  :  and,  therefore,  if  he  be  compelled  to  sue  those  who  are 
within  seas  within  six  years,  without  joining  those  who  are  absent, 
he  may  possibly  recover  against  insolvent  persons,  and  lose  his 

(1)  2  Man.  &  G.  329.  12  M.  &  W.  254,  269. 

(2)  1  Sid.  184.    See  Hyde  v.  Watts,         (3)  2  E.  R.  452  (4  T.  U.  516). 
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fannik  remedy  against  the  solvent  ones  who  are  absent.  On  the  other 
AVDKBBON.  hand,  if  he  sues  oat  a  writ  against  all,  and  either  continues  it 
without  declaring,  or  proceeds  to  outlawry  against  the  absent 
parties  and  declares  against  those  who  are  within  seas,  he  is  placed 
in  precisely  the  same  situation  as  if  the  statute  of  Anne  had  never 
passed,  and  obliged  to  incur  fruitless  expense,  the  avoiding  of  which 
seems  to  have  been  the  object  of  the  statute  of  Anne.  That  statute 
cannot  have  been  passed  in  order  to  keep  the  plaintiff's  remedy 
alive;  for  such  object  was  easily  attained  before  the  statute  by 
suing  out  a  writ  and  continuing  it.  We  think  that  the  statute 
intended  to  render  such  a  form  unnecessary  wherever,  by  reason 
of  the  absence  beyond  seas  of  any  of  the  intended  defendants, 
the  plaintiff  cannot  have  his  complete  remedy  against  all  those 
whom  he  is  entitled  to  sue,  and  whom  indeed  he  would  be  bound, 
under  the  risk  of  a  plea  in  abatement,  to  sue  if  they  were  within 
the  jurisdiction  of  the  Courts  in  England. 
[  824  ]  Upon  the  whole,  we  think  that  the  distinction  taken  in  argument 

between  co-plaintiffs  and  co-defendants  is  sound,  and  that  the 
plaintiff  in  this  case  is  entitled  to  our  judgment. 

.  Judgment  for  plaintiff. 
iwfi.  SKILBECK  AND  Anothek  v.  GAKBETT. 

Ju/Hs2l. 
(7  Q.  B.  846—849;  S.  C.  14  L.  J.  Q.  B.  388;  9  Jur.  939.) 

>-        J  To  prove  the  sending  of  a  letter  by  plaintiff  to  defendant,  a  clerk  of 

plaintiff  deposed  that  he  made  up  the  letters,  of  which  this  was  one,  and 
placed  them  in  a  box  in  the  room  where  he  sat,  and  that  the  publio  postman 
invariably  called  every  day  and  took  the  letters  from  that  box. 

Held,  that  such  delivery  to  the  postman  was  evidence  for  the  jury  that 
the  letters  had  gone  to  the  post-office. 

Debt  for  work  and  materials,  money  paid,  and  on  an  account 
stated.  Plea,  that  the  demands  mentioned  in  the  several  counts 
were  in  respect  of  fees  claimed  and  disbursements  made  by  the 
plaintiffs  as  attorneys  for  the  defendant;  that  the  action  was 
commenced  after  the  passing  of  stat.  6  &  7  Vict.  c.  78,  to  wit, 
20th  February,  1844:  and  that  plaintiffs  did  not,  one  month  before 
commencement  of  the  suit,  deliver  or  send  by  the  post  to  defen- 
dant, or  leave  for  him  at  his  counting  house,  &c.,  a  bill  &c.,  sub- 
scribed &c.,  according  to  the  statute (i).  Verification.  Replication : 
That  plaintiffs  did,  one  month  before  the  commencement  &c.,  to 
wit  on  &c.,  send  by  the  post  to  defendant  at  his  office  of  business 

(1)  Sect.  37. 
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a  bill  of  the  said  fees  &c.,  enclosed  in  a  letter,  subscribed  &c.,  Skilbkck 
referring  to  the  said  bill,  according  &c.  Conclusion  to  the  country,  qarbett. 
Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in  Middlesex 
during  Easter  Term,  1844,  the  plaintiffs,  to  prove  the  sending 
of  a  letter  as  alleged  in  the  replication,  called  their  managing  clerk, 
who  stated  that,  in  the  general  course  of  business  at  their  office, 
letters  to  the  agency  clients,  of  whom  defendant  was  one,  were 
made  up  by  the  witness,  and  that  the  public  postman  invariably 
called  every  day  for  all  letters,  which  were  placed  for  him  in  a  box 
in  the  room  where  the  witness  *sat,  and  were  taken  from  that  box  [  *847  ] 
by  the  postman.  The  witness  stated  that  the  letter  in  question 
was  made  up  in  the  usual  course ;  but  no  evidence  was  given  as  to 
the  sending,  except  as  above  mentioned.  It  was  objected  that  this 
proof  was  not  sufficient,  without  calling  the  postman  himself. 
CoLBBiDGE,  J.  over-ruled  the  objection;  and  a  verdict  was  found  for 
the  plaintiffs,  leave  being  reserved  to  move,  on  another  point,  for 
a  reduction  of  damages. 

Chamber$y  in  the  same  Term,  moved  for  a  rule  to  show  cause 
why  the  damages  should  not  be  reduced  accordingly,  or  a  new  trial 
had  on  account  of  the  ruling  above  stated,  contending  that  there 
was  no  evidence,  to  go  to  the  jury,  of  the  letter  having  been  sent. 
A  rule  nisi  was  granted. 

Htigh  Hill  now  showed  cause,  and  contended  that  the  proof 
of  sending  was  sufficient ;  but,  if  not,  that  the  plaintiffs'  case  was 
sufficient,  independently  of  this  evidence  (i). 

C.  Clarkf  contrct  : 

Proof  of  delivery  to  the  bellman  was  not  sufficient  evidence  of  the 
sending.  [He  cited  Hetherington  v.  Kemp  {2)  and  Hawkes  v. 
SaUer  (8).] 

LoBD  Dbnman,  Ch.  J. :  [  849  i 

I  think  the  evidence  given  here  was  quite  enough ;  and  I  have 
acted  on  that  assumption  repeatedly.  If  a  public  servant,  belonging 
to  the  post-office,  takes  charge  of  the  letter  in  the  exercise  of  his 
public  duty,  it  is  the  same  as  if  it  were  carried  to  the  office. 

(1)  He  urged,  among  other  argu-  no  objection  had  been  made, 
ments,  that  the  defect  (if  any;  of  proof         (2)  16  B.  B.  773  (4  Camp.  193). 
as  to  the  letter  was  supplied  by  subse-  (3)  29  R.  E.  708  (4  fiiug.  715). 

quent  letters  and  answers,  to  which 
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Skilbeck     Goleridoe,  J. : 

r. 

Gabbbtt.  Lord  Ellbnborough  says,  in  Hetherington  v.  Kemp(i),  that,  if 
the  porter  had  been  called,  and  had  stated  that,  althoagh  he  did 
not  recollect  the  particular  letter,  ''he  invariably  carried  to  the 
post-office  all  the  letters  found  upon  the  table,  this  might  have 
done."    I  think  the  evidence  here  was  equivalent  to  that  (2). 

^  Rule  discharged. 

,^^^t  I^EG.   V.  The  INHABITANTS  of  HICKLING. 

June  27. 

Aiw.  13.  (7  Q.  B.  880—891 ;  S.  C.  14  L.  J.  M.  C.  177 ;  9  Jur.  1075). 

f  880  ]  ^y  stat.  34  Geo.  III.  c.  64,  when  the  boundary  of  two  parishes  lay  along 

the  centre  of  a  highway,  justices  were  empowered,  on  information  of  the 
fact,  to  summon  the  surveyors  of  the  reepective  parishes,  hear  the  parties 
and  their  witnesses,  and  finally  determine  the  matter  by  order,  apportion- 
ing the  highway  between  the  parishes  for  the  purpose  of  repair.  Forms  of 
information,  summons  and  order  were  given. 

By  an  order  under  this  Act,  the  justices  recited  an  information  laid 
before  them  that  one  side  of  a  certain  highway  was  in,  and  repairable  by, 
parish  H.,  and  the  other  side  in,  and  repairable  by,  parish  W.,  praying  an 
apportionment ;  that  they  had  summoned  the  surveyors,  who  attended,  and 
that  they  had  examined  witnesses:  and  they  ordered  that  the  highway 
should  be  apportioned  between  H.  and  W.,  dividing  it  by  a  transverse  line. 
The  order  contained  no  direct  finding  that  the  sides  of  the  highway  were 
respectively  in  H.  and  W. ;  but  the  statute  form  was  correctly  followed- 
On  indictment  for  non-repair  of  the  part  allotted  to  H. : 

Held,  that  the  justices  must  be  taken  to  have  considered  the  question, 
whether  or  not  part  of  the  highway  was  in  H.,  and  to  have  decided  by  their 
order  that  it  was ;  and  that  the  fact  could  not  be  questioned  on  trial  of  an 
indictment,  the  subject-matter  being  within  the  jurisdiction  of  the  justices, 
and  their  finding  of  the  fact  conclusive. 

An  order  directing  an  indictment  for  non-repair  of  a  road,  imder  the  High- 
way Act,  1835  (5  &  6  Will.  IV.  c.  50),  ss.  94, 95,  must  show,  on  the  face  of  it, 
that  it  was  made  at  a  Special  Session  for  the  highways  held  within  the  division 
in  which  the  road  is  situate.  If  it  do  not,  it  is  void ;  and  an  order  for  costs, 
made,  under  s.  95,  by  the  Judge  who  tried  the  cause,  will  be  set  aside. 

Indictment  for  not  repairing  a  highway.  The  first  coant  stated 
that  there  was  a  highway  leadmg  from  Newark  to  Leicester,  called 
the  Foss  road,  used  by  and  for  all  the  liege  subjects  &c.,  with 
their  horses,  coaches,  carts  &c. ;  and  it  then  described  a  part  of 
the  said  highway  between  certain  termini,  in  length  858  yards, 
and  in  breadth  20,  one  side  of  which  part,  being  the  east  side 
thereof,  adjoining  to  the  said  parish  of  Hickling,  lay  within  that 
parish,  and  the  other,  being  the  west  side  thereof,  adjoining  to 
parish  of  Widmerpool,  lay  within  the  latter  parish.  The  coant 
then  stated  an  order  of  justices,  made,  August  8rd,  1816,  under 

(1)  16  B.  £.  773  (4  Camp.  193).  (2)  No  other  Judge  was  piesenU 
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stat.  84  Geo.  III.  c.  64,  s.  1  (i),  apportioning  the  858  yards  for         Reg. 
*the  purpose  of  repair,  and  allotting  part  to  the  parish  of  Hickling,  t^x  inhabi- 


(1)  Stat.  34  Geo.  III.  c.  64  (repealed 
"by  stat.  3  &  6  Will.  IV.  c.  50,  8.   1) 
recites,  in  sect.  1,  that  the  common 
liighways  in  this  kingdom  are  repair- 
able by  the  inhabitants  of  the  parishes 
in  which  they  are  situate,  **but  it  fre- 
quently happens  that  the  boundaries  of 
such  parishes  pass  through  the  middle 
of  such  common  highways,  and  one 
side   of    such    highways    is    situated 
in    one    parish,  and  the    other   side 
of    such    highways    is    situated    in 
another  parish,  whereby  great  incon- 
veniences have  often  arisen  to  such 
♦parishes,"  &c. :    and  it  enacts,   for 
remedy  thereof,    **That  it  shall  and 
may  be  lawful  for  any  two  justices  of 
the  peace  for  any  county,  riding,  or 
division,  upon  complaint  or  application 
to  them  by  any  surveyor,  or  any  one 
of  the  surveyors  of  the  highways  of 
any  parish,  (stating  to  such  justices  in 
writing,  and    by    a    plan    thereunto 
annexed,  that  there  is  situated  in  the 
said  parish,  and  also  in  some  other 
parish  adjoining  thereto,    specifying 
the  same,  a  certain  common  highway, 
particularly  describing  the  same  by 
metee,   bounds,  and    admeasiu^ment 
thereof,   one  side  of  which  common 
highway,  ought  to  be  made  or  repaired 
by  one  of  such  panshes,  and  the  other 
side    thereof   by  the  other    of   such 
parishes),  to  issue  their  summons,  with 
a  copy  of  such  writing  and  plan  there- 
unto annexed,  to  the  surveyor  or  one 
of  the  surveyors  of  the  highways  of 
such  other  parish,  to  appear  before 
them  on  a  day  to  be  mentioned  in 
such  summons,  not  more  than  fourteen 
days,  nor  less  than  seven  days  from 
the  day  of  the  date  of  such  summons ; 
and  that  in  case  the  parties  shall  then 
appear  before  such  justices,  they  may 
then  proceed   finally   to  decide   the 
matter    in    the   manner   hereinafter 
mentioned,  in  case  all  the  parties  shall 
consent  thereto;  but  in  case"  &c.,  pro- 
vision for  adjournment  to  a  future  day 
in  case  of  surveyor's  non-appearance 
&c. ;  "on  which  day  the  said  justices 
shall  proceed  to  hear  the  parties  and 


TANTS  OP 

their  witnesses,  and  whether  the  party  Hioklino. 
summoned  does  or  does  not  appear,  [  *881  ] 
shall  proceed  to  examine  and  finally 
determine  the  matter  in  form  follow- 
ing; (that  is  to  say).  That  it  shall  and 
may  be  lawful  for  such  justices,  and 
they  are  hereby  required  to  divide  the 
whole  of  such  common  highway  by  a 
transverse  line  crossing  such  highway, 
into  two  equal  parts,  or  into  two  such 
unequal  parts"  &c,  (as,  in  considera- 
tion of  particular  circumstances,  they, 
in  their  discretion,  shall  think  right) ; 
"  and  to  declare,  adjudge,  and  order, 
that  the  whole  of  such  highway  on  [  *881,  n.  ] 
both  sides  thereof,  in  one  of  such  parts, 
shall  be  maintained  and  repaired  by 
one  of  such  parishes,  and  that  the 
whole  of  such  highway  on  both  sides 
thereof,  in  the  other  of  such  parts, 
shall  be  maintained  and  repaired  by 
the  other  of  such  parishes ;  and  shall 
cause  such  their  order,  and  a  plan  of 
such  highway,  and  the  allotment 
thereof  as  before-mentioned,  to  be 
fairly  delineated  on  paper  or  parch- 
ment, and  filed  with  the  derk  of  the 
peace  of  the  county  in  which  such 
highway  shall  happen  to  lie,  and  shall 
also  cause  such  posts,  stones,  or  other 
boundaries,  to  be  placed  and  set  up  in 
such  highway  as  in  their  judgment 
shall  be  necessary  for  ascertaining 
the  division  and  allotment  aforesaid." 
[Cf .  6  &  6  WiU.  IV.  c.  50,  s.  58.] 

Sect.  2  enacts  that,  from  and  after 
the  filing  of  such  order  and  plan,  the 
inhabitants  of  such  parishes  respec- 
tively **  shall  be  bound  as  of  common 
right  to  maintain  and  keep  in  repair 
such  parts  of  such  common  ^highway  [  *882,  n,  ] 
so  allotted  to  them  as  aforesaid,  and 
shall  be  liable  to  be  prosecuted  and 
indicted  for  neglect  of  such  duty,  and 
shall  in  all  respects  whatsoever  be 
liable  and  subject  to  all  the  provisions, 
regulations,  and  penalties,  contained 
in  any  Act  or  Acts  of  Parliament  for 
the  repair  of  the  highways  which  are 
or  shall  be  in  force,  in  like  manner 
as  they  are  liable  and  subject  to 
with  respect  to   the    repair    of    any 
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Re«.        whereby,  and  by  force  of  the  statute,  the  said  parish  of  Hickling 

The  isHkBu  became  and  was,  and  is,  bound  *as  of  common  right  to  maintain 

HicKLiKo     *^'  ^^^  P^^^  ^'  ^^®  ^*^^  highway  so  allotted  to  that  parish  as 

[  *882  ]      aforesaid.    Averment  of  want  of  repair  &c.,  in  the  usual  form. 

There  were  other  counts,  which  it  is  unnecessary  to  set  forth. 

Plea,  Not  guilty. 

On  the  trial,  before  Coltman,  J.,  at  the  Nottingham  Summer 
[  *883  ]      Assizes,  1844,  the  prosecutors  put  in  the  order  *of  apportionment, 
the  material  parts  of  which  were  as  follows. 

"  Whereas,  at  a  Petty  Sessions  holden  before  us  "  &c.,  "  two  of 
his  Majesty's  justices  of  the  peace  for  the  county  of  Nottingham, 
on  the  10th  day  of  July  last,  Thomas  Simpson,  one  of  the  surveyors 
of  the  highways  of  the  parish  of  Widmerpool  in  the  county  of  N. 
aforesaid,  came  before  us  the  justices  aforesaid,  and  gave  us  to  be 
informed  that  there  is  in  the  said  county  a  certain  common  highway 
leading  from"  &c.  to  &c.  (Newark  to  Leicester),  "and  that  there 
is  a  certain  part  of  the  said  highway,  that  is  to  say  so  much  thereof 
as  lies  between  "  &c.  (stating  the  same  termini  as  were  specified  in 
the  first  count  of  the  indictment) ;  "  being  in  length  858  yards,  as 
described  in  the  plan  *'  &c.  (referring  to  the  plan  after  mentioned) ; 
"  one  side  of  which  said  last  mentioned  part  of  the  said  highway, 
being  the  eastward  side  thereof,  adjoining  to  the  said  parish  of 
Hickling,  lies  within  the  parish  of  Hickling  aforesaid,  and  is  to  be, 

other  common  highway  within  such  premises,    do    declare,   adjudge,  and 

parishes  respectively,  and  also  shall  be  order,  that  the  said  highway  shall  be 

discharged  ht)m  there  pair  of  such  parts  divided    in    the    following   manner; 

of  such  highway  as  shall  not  be  in-  (that  is  to  say),  That  at  the  distance  of 

eluded  in  their  respective  allotments."  measuring  from  the  place 

[Cf .  5  &  6  WilL  IV.  0.  50,  s.  59.]  called  C.  there  shall  be  erected  certain 

Sect.  7  gives  an  appeal  to  Quarter  posts  or  stones,  £.  and  F.  on  each  side 

Sessions.  of  the  said  highway ;  and  the  whole  of 

An  appendix  to  the  statute  sets  out  the  said  highway,  from  the  place  called 
forms  of  an  information  for  obtaining  0.  to  such  posts  or  stones,  shall  be 
such  order  of  allotment ;  summons  to  from  time  to  time,  and  at  all  times 
show  cause  why  it  should  not  be  made;  hereafter,  repaired,  by  the  parish  of 
and  '*  final  order  and  adjudication,  to  A. ;  and  the  whole  of  the  said  high- 
be  filed  with  the  clerk  of  the  peace,"  way,  from  such  posts  or  stones  to  the 
which  is  as  follows.  [Cf.  5  &  6  place  called  D.  shall  from  time  to  time. 
Will.  IV.  c.  50,  sch.  12  - 14.]  and  at  all  times  hereafter,  be  repaired 

**  Whereas,  &c.  by  the  parish  of  B. 

"1.  State  the  original  application.  **  In  witness  whereof,  we  have  here- 

*'  2.  The  summons.  unto  set  our  hands  and  seals,  this 

'*3.  The  appearance;  and  that  the  day  of 

parties  were    heard,   or,   their    non-  "  J.  P.    (L.S.) 

appearance.  *«  K.  P.    (l^s,)" 

*'Now  we,   the  justices  aforesaid,  (A  plan  to  be  added,  the  form  of 

having  fully  heard  and  understood  the  which  is  given.) 
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and  of  right  ought  to  be,  repaired  by  the  said  parish  of  Hickling,         Reo. 

and  the  other  part  of  the  same  highway,  being  the  westward  side  xhe  Inhabi- 

thereof,   adjoining  to  the  parish   at  Widmerpool  aforesaid,   lies    hic^liwo 

within  the  said  parish  of  Widmerpool,  and  is  to  be,  and  of  right 

ought  to  be,  repaired  by  the  parish  of  W.  aforesaid ;  and  stating 

that   the    repair  of    such    part  of   the  said  highway  was  very 

inconvenient  to  the  parishes    aforesaid,  and  the  want    thereof 

detrimental  to  the  public,  and  therefore  praying  that  such  part 

of  the  said  highway  might  be  allotted  and  apportioned  for  the 

repair  thereof,  by  us  the  justices  aforesaid,  to  the  said  parishes  of 

W.  and  H.,  in  the  manner  directed  by  an  Act  passed  "  (34  Geo.  III. 

c.  64),  ''  and  which  more  fully  appears  to  us  the  justices  aforesaid, 

*by  a  plan  of  such  part  of  the  said  highway  annexed  to  the  said       [  *^^^  ] 

information :  And  whereas,  in  pursuance  of  the  said  information, 

we  the  justices  aforesaid  did,  on  &c.,  "  issue  our  summons  to  the 

surveyors  of  the  highways  of  the  parish  of  Hickling  aforesaid, 

with  a  true  copy  of  the  said  information  and  plan,  requiring  them 

or  either  of  lihem  to  appear  before  us  the  said  justices  on  the 

20th  day  of  July  last  at  the  shire  hall  in  Nottingham,  to  show 

cause,  if  any,  why  an  allotment  or  apportionment  of  the  said  part 

of  the  said  highway  should  not  be  made  according  to  the  provisions 

of  the  said  Act  referred  to  in  the  above  recited  information :  And 

whereas,  on  the  said  20th  day  of  July,  a.d.  1816,  at "  &c.  (stating 

that  Robert  Hardy,  one  of  the  surveyors  of  Hickling,  appeared 

and  required  further  time  to  show  cause,  whereupon  the  justices 

adjourned  the  consideration  of  the  matter  to  the  3rd  of  August, 

1816) :  ''At  which  last  mentioned  time  and  place  the  said  Thomas 

Simpson  appeareth  before  us,  and  the  said  Bobert  Hardy  also 

appeareth  before  us,  and  several  witnesses  are  examined  before  us 

touching  the  same :  Now  we,  the  justices  aforesaid,  having  fully 

heard  and  understood  the  premises,  do  declare,  adjudge  and  order, 

that  the  said  part  of  the  said  highway  shall  be  divided  in  the 

following  manner :  (that  is  to  say)  that  at  the  distance  of  478  yards, 

measuring  from  the  turnpike  road    leading  from   the  town  of 

Nottingham  to  Melton  Mowbray,  in  the  county  of  Leicester,  and 

near  to  a  certain  inn  called  the  ''New"  Inn,  there  shall  be  erected 

certain  posts  or  stones  marked  H.  and  W.  on  each  side  of  the  said 

highway,  and  the  whole  of  the  said  highway  from  the  said  turnpike 

road  and  near  to  the  said  inn  to  such  posts  or  stones  shall  from 

time  to  time,  and  at  all  times  ^hereafter,  be  repaired  by  the  parish      [  *885  ] 

of  Hickling  aforesaid ;  and  that  the  remainder  of  the  said  highway, 


586  1845.     Q.  B.     7  Q.  B.  885—887.  [b-R. 

Rko.         from  the  said  posts"  &c.  "to  the  southward  boundary  of  the  said 

Thb  Inhabi.  parish  of  Hickling,  being  the  distance  of  880  yards,  shall  also  be 

Hk^ino     ^^^^  ^™®  to  time  and  at  all  times  hereafter  repaired  by  the  parish 

of  Widmerpool  aforesaid.    In  witness  whereof"  &c.     (Signature 

and  seals  of  the  justices.) 

It  did  not  appear  that  Hickling  had  appealed  against  this  order. 

The  defendants  produced  evidence  to  show  that  the  road,  now 

the  subject  of  indictment,  was  not  in  the  parish  of  Hickling.    On 

the  other  side  it  was  objected  that  the  order  of  justices  was 

conclusive  on  this  point.     The  learned  Judge  thought  otherwise, 

and  left  to  the  jury,  as  the  question  for  them,  whether,  up  to  1816, 

the  boundary  line  between  the  parishes  passed  through  the  centre 

of  the  apportioned  highway,  so  that  one  part  lay  in  Hickling,  and 

the  other  in  Widmerpool.    Verdict  for  the  defendants. 

Wildmatit  in  the  ensuing  Term,  moved  for  a  rule  to  show  canse 
why  the  entry  of  judgment  should  not  be  stayed  until  this  Coort 
should  further  order  (i),  on  the  grounds  of  misdirection,  and  that 
the  verdict  was  against  evidence.    A  rule  nisi  was  granted. 

Whitehur$t  and  Mellor  now  showed  cause : 

The  order  was  not  conclusive.  To  give  the  justices  jurisdiction, 
it  was  necessary  that  the  highway  should  have  been  in  two  parishes; 
[  •886  ]  they  were  not  to  try  that  fact ;  nor  do  *they  profess  to  adjudicate 
upon  it.  Assuming  that  part  of  the  highway  was  in  each  parish, 
the  Act  took  effect,  and  fixed  the  liability  to  repair  on  each, 
according  to  the  order  which  the  justices  might  make :  but  the 
fact  might  be  disputed ;  and  it  was  put  in  issue  here  by  the  plea 
of  Not  guilty.  Not  only  must  inferior  jurisdictions  show  legal 
authority  on  the  face  of  their  orders,  but  it  must  be  proved  if  the 
orders  be  questioned.  [They  referred  to  Herbert  v.  Cook  (2),  Briscoe 
V.  Stephens  (a),  Carratt  v.  Morley  (4),  Bull.  N.  P.  247,  Allen  v. 
Dundas  (6),  Welch  v.  Nash  (6),  Brittain  v.  Kinnaird  (7),  and  Watson 
v.Bodell  is).] 

[  887  ]  Willmore  and  G.  Hayes,  contra  : 

The  justices  have  made  their  order  in  the  form  prescribed  by  the 

(1)  See  as  to  the  practice,  Hex  v.  (4)  55  R.  R.  183  (1  Q.  B.  18). 
StOtmi,  39  R.  R.  388  (6  B.  &  Ad.  52).  (5)  1  R.  R.  666  (3  T.  R,  125,  131). 

(2)  Willes,  36,  nota  (a) ;  S.  C,  more  (6)  9  R.  R.  478  (8  East,  394). 
fully,  3  Doug.  101.  (7)  21  R.  R.  680  (1  Brod.  &  B.  432). 

(3)  27  R.  R.  597  (2  Bing.  213).  (8)  14  M.  &  W.  57. 


▼OL.  uiviu.]        1845.     Q.  B.     7  Q.  B.  887—888.  587 

statute.     That  order  recites  the  application  of  the  sorvejor  of        Reg. 
Widmerpool,  which  expressly  states  that  part  of  the  highway  is  in  the  Inhabi- 
each  parish  ;  and  the  description  of  the  highway  so  given  is  incor-    hic^lino. 
porated  by  reference  in  the  adjudication.     It  cannot  have  been 
intended  that,  in  the  execution  of    this   statute,   the   hands  of 
magistrates  should   be  tied  wherever  parties  did  not  agree  that 
there  were  portions  of  the  road  in  each  of  the  parishes  ;  the  Legis- 
lature must  have  contemplated  that,  in  such  a  case,  they  would 
inquire  into  the  fact,  as  into  any  other  fact  necessary  to  the 
forming  of  their  judgment :  and  for  this  purpose  stat.  84  Geo.  III. 
c.  64,  s.  1,  empowers  them  to  hear  the  parties  "and  their  witnesses.*' 

(Patteson,  J. :  The  statute  does  not  require  them  to  find 
expressly  that  part  of  the  way  is  in  either  parish.  But  they  are 
**  to  examine  "  and  then  **  finally  determine  the  matter  "  by  order- 
ing a  line  to  be  drawn  as  afterwards  stated.  That  implies  that 
they  are  to  be  satisfied  as  to  the  situation  of  the  highway  in  the 
respective  parishes.) 

It  may  be  inferred  from  the  present  statement  (though  it  does  not 
specify  what  passed  before  the  justices)  that  the  fact  was  either 
proved  or  agreed  upon,  both  parishes  having  attended  by  their 
surveyors. 

(Lord  Dbnhan,  Ch.  J.  referred  to  MotUd  v.  Williams  (i).) 

As  to  the  cases  mentioned  on  the  other  side :  in  Welch  v.  Naah  (2) 
it  was  ^necessary,  to  justify  the  order  of  justices,  that  a  particular  [  *888  ] 
thing  should  have  been  done,  distinct  from  that  which  they  ordered, 
namely,  the  construction  of  a  new  highway  ;  and  that  had  not  been 
done  when  the  order  was  made :  their  proceeding,  therefore,  was 
bad  in  its  commencement  And  in  that  case  (as  Burrough,  J. 
observes  in  Brittain  v.  Kinnaird  (8))  the  justices  had  assumed  a 
fact  on  evidence  from  one  side  only ;  there  was  no  litigant  party  on 
the  other.  Here  both  parishes  were  litigating  before  the  justices: 
and  they  no  more  created  jurisdiction  for  themselves  by  determin- 
ing that  the  road  lay  in  two  parishes  than  the  justices  did  in 
Brittain  v.  Kinnaird  (8).  The  fact,  if  stated  in  their  order,  would 
not  have  been  traversable:  Aldridge  v.  Haines  {a).  The  objection 
now  taken,  if  valid,  would  have  been  available  in  Basten  v.  Carew  (6), 

(1)  5  Q.  B.  469.  (4)  2  B.  &  Ad.  395. 

(2)  9  R.  R.  478  (8  East,  394).         (5)  27  R.  R.  453  (3  B.  &  C.  049). 

(3)  21  R.  11.  680  (1  Brod.  &  B.  432). 
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uko.         \?here  the  record  of  proceedings  by  justices  under  stat.  11  Geo.  II. 

Thb  I24HABI-  c.  19,  8.  16,  was  held  conclusive.     In  Cave  v.  Mmmtain  (i)  Tindal, 

Hic^LiNo.     ^^'  ^'  ^^y^  down  a  rule  as  to  commitments,  which  was  adopted  by 

this  Court  in  Reg.  v.  Bolton  {2),  that,  "if  a  magistrate  commit  a 

party  charged  before  him,  in  a  case  where  he  has  no  jurisdiction, 

he  is  liable  to  an  action  of  trespass.    But  if  the  charge  be  of  an 

offence  over  which,  if  the  offence  charged  be  true  in  fact,  the 

magistrate  has  jurisdiction,  the  magistrate's  jurisdiction  cannot  be 

made  to  depend  upon  the  truth  or  falsehood  of  the  facts,  or  upon 

the  evidence  being  sufficient  or  insufficient  to  establish  the  corpus 

delicti  brought  under  investigation."    The  same  rule,  varied  so 

[  *889  ]       «far  as  the  subject-matter  requires,  will  decide  the  present  case  (s). 

Lord  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  justices  here  were  acting  within  their 
jurisdiction,  and  appear  to  have  exercised  it  properly.  Their  order 
does  in  effect  state  that  the  way  is  such  as  the  information 
describes.  The  judgment  will  therefore  be  suspended,  to  give  the 
prosecutors  an  opportunity  of  preferring  a  fresh  indictment. 

Pattbson,  J. : 

The  case  comes  within  the  principle  of  Brittain  v.  Kinnaird  (4), 
that,  where  justices  have  jurisdiction  to  enter  upon  the  subject- 
matter,  their  finding  of  facts  is  conclusive.  If  the  Act  of  Parlia- 
ment had  not  prescribed  a  form  for  the  order  of  justices,  I  should 
have  said  they  ought  to  find  the  fact  that  part  of  the  highway  was 
in  each  parish.  But,  the  statute  giving  a  form,  I  think  their 
finding  according  to  it  may  be  taken  to  involve  the  proposition. 
Had  the  form  been  their  own,  and  not  a  Parliamentary  one,  I 
should  have  felt  some  difficulty. 

Williams,  J.  concurred  (6). 

Rule  tMbsoliUe. 

1845.  CoLTMAN,  J.  had,  in  last  Hilary  Term  (January  20th),  made  an 

^^J^'      order  that  the  defendants  should  pay  the  costs  of  this  prosecution. 

[•890]      In  Easter  Term  last,  Whitehurst  obtained  *a  rule  to  show  cause 

why  that  order  should  not  be  set  aside.    He  moved  on  affidavits 

(1)  d6  E.  B.  3tf8  (1  Man.  &  Q.  257,  but  Lord  Dsnman,  Ch.  J.  said:  "It 
261).  was  never  intended  there  to  questioo 

(2)  55  E.  B.  209  (1  Q.  B.  66,  75).  the  doctrine  now  referred  to," 

(3)  WhiUhnrst  here  mentioned  Heg.  (4)  21  E.  B.  680  (1  Brod.  &  B.  432). 
V,  Jleanor,  66  B,  B.  553  (6  Q.  B.  745);  (5)  Coleridge,  J.  iiad  lett  the  Court. 
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i^hich  stated  the  proceedings,  as  they  appear  from  the  above  report,        Bbo. 
the  question  left  to  the  jury  on  the  trial,  and  the  verdict.     The  the  Inhabi- 
taxation  had  been  stayed  by  order  of  Rolfb,  B.,  upon  summons,  on    hic^lino. 
5th  March  last.     It  further  appeared  that  the  acting  surveyor  of 
Hickling  had,  in  April,  1848,  been  served  with  a  summons  from  a 
justice,  reciting  that  a  certain  highway  called  the  Fobs,  in  the 
parish  of  Hickling,  was  out  of  repair,  and  requiring  the  surveyors 
of  Hickling  to    appear  before  the  justices:    that  the  surveyor 
appeared  accordingly,  and  produced  evidence  to  show  that  no  part 
of  the  highway  was  within  the  parish,  whereupon  the  order  was 
discharged.    That  he  afterwards  (October,  1848)  attended  again,  in 
obedience  to  another  summons,  and  alleged  as  before,  and  contended 
that  the  inhabitants  of  Hickling  were  not  liable  to  repair ;  and  that 
he  afterwards  received  an   order  directing  an  indictment  to  be 
preferred  against  the  inhabitants,  which  was  accordingly  done. 
The  order  was  annexed  to  the  affidavits.     It  recited  complaint  and 
information  to  have  been  made  on  oath  before  three  persons  named, 
described  as  "  three  of  her  Majesty's  justices  of  the  peace,  in  and 
for  the  county  of  Nottingham,"  "  that  a  certain  highway  called  the 
Fobs  Road,  in  the  parish  of  Hickling  in  the  said  county  of  Notting- 
ham, leading "  &c.  "  is  out  of  repair "  &c. ;  that  the  surveyors 
were,  by  summons  of  the  said  justices,  required  **  to  appear  before 
the  justices  at  a  Special  Sessions  for  the  highways  to  be  holden  at 
the  '  Chesterfield  Arms '  Inn  in  Bingham  in  the  said  county  of 
Nottingham,  on  this  12th  day  of  October  instant,  at  which  said 
Special  Sessions,  then  and  there  now  holden  by  us,  as  well "  &c. : 
then  followed  a  ^statement  of  the  appearance,  and  denial,  by  the       [  *89i  ] 
surveyors,  of  the  obligation  to  repair;   and  the  order  that  the 
indictment  should  be  preferred. 

Wildman  now  showed  cause,  and  insisted  on  the  power  of  the 
Judge  to  make  the  certificate  for  costs,  under  stat.  6  &  6  Will.  lY. 
c.  50,  s.  95 :  and  he  referred  to  Reg.  v.  Heanor  (i)  and  Reg.  v. 
Chedivorth(2). 

Whitehurst,  contra,  contended  that  the  Judge  had  no  power  to 
order  costs  to  be  paid  by  the  inhabitants  of  any  parish  but  that  in 
which  the  highway  is :  and,  further,  that  the  order  of  the  magis- 
trates was  bad  for  not  showing  that  it  was  made  (according  to 
sect.  94)  at  a  *'  Special  Sessions  for  the  highways*'  **  held  within 
the  division  in  which  the  said  highway "  was  "  situate."  He 
(1)  66  B.  £.  553  (6  Q.  B.  745).  (2)  9  Car.  &  P.  285. 


590  1845.     Q.  B.     7  Q.  B.  891.  :r.r. 

Rkg.         referred  to  Reg.  v.  Martin  (i),  Christie  v.  Umvin  (2)  and  Harrison  v. 
The  Inhabi-  Wright  (8).    (He  was  then  stopped  by  the  Coubt.) 

TAVT8  OF 

HioKLiNo.     p^r  Curiam  (4) : 

Mr,  Wildman  had  better  look  into  this  point,  which  appears  not 
to  have  been  previously  mentioned  in  this  case.  If  he  finds  that 
he  cannot  meet  the  difficulty,  the  rule  must  be  made  absolute. 

No  cause  being  afterwards  shown,  the  Court,  on  November  25th, 

made  the 

•  Rule  absolute. 

1846.  WOOD  V.  DIXIE  (5). 

•'ll^^'  (7  Q.  B.  892—897 ;  8.  C.  9  Jur.  796.) 

[  892  ]  A  sale  of  property  for  good  consideration  is  not,  either  at  common  law  or 

under  stat.  13  Eliz.  c.  5,  fraudulent  and  void,  merely  because  it  is  made 
with  the  intention  to  defeat  the  expected  execution  of  a  judgment  creditor. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-hoase, 
staying  there  &c.,  and  seizing  and  taking  divers  of  his  goods  and 
chattels,  and  converting  &c. 

Pleas.     1.  Not  guilty.    Issue  thereon. 

2.  Traverse  of  the  dwelling-house  being  plaintiff's.  Issue 
thereon. 

8.  The  same  as  to  the  goods  and  chattels.    Issue  thereon. 

4.  As  to  the  breaking  and  entering  &c.,  and  staying  &c.,  justifica- 
tion under  a  judgment  and  Ji.  fa.  in  a  suit  of  Beckett  v.  PhiWps^ 
the^.  fa.  having  been  delivered  to  defendant,  being  Sheriff  of 
Leicestershire,  to  be  executed :  averment  that  goods  and  chattels  of 
Phillips  were  in  the  house,  liable  to  the  execution,  and  tiiat 
defendant  entered  to  take  them.  Beplication,  admitting  the  judg- 
ment and^.  /a.,  and  delivery  of  the  latter  to  defendant,  De  injuria 
absque  residuo  causa.    Issue  thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Summer  Assizes  for 
[  *893  ]  Leicestershire,  1844,  the  question  turned  on  a  conveyance  *of  the 
property  named  in  the  declaration,  made  by  Phillips  to  the  plaintiff 
in  October,  1848.  The  plaintiff  had  lent  money  to  Phillips  to 
relieve  him  from  an  execution  at  the  suit  of  one  Norton :  and,  in 
October,  1848,  Phillips,  being  unable  to  pay,  executed  the  convey- 
ance to  the  plaintiff,  the  house  and  furniture  to  be  taken  at  a 

(1)  2  Q,  B.  1037;  note  (a)  to  Tayl&r  (4)  LordDBNiCAN,  Ch.  J.,WliiiAJi8 
V.  Clemson.  and  WiOHTMAN,  JJ. 

(2)  11  Ad.  &  El.  373.  (6)  Expl.  and  dist.  In  re  Morone^ 

(3)  13  M.  &  W.  816.  (1887)  21  L.  E.  Jr.  27.-C.  A. 
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valuation.  The  valuation  was  completed  on  7th  October;  and,  Wood 
afterwards,  on  the  same  day,  the  execution  in  Beckett  v.  Phillips  dixib. 
was  put  in.  The  defendant's  counsel  insisted  that  this  conveyance 
was  fraudulent  as  against  Beckett,  the  execution  creditor.  The 
learned  Judge  told  the  jury  that,  if  there  was  no  real  payment,  and 
the  whole  transaction  was  colourable,  the  defendant  was  entitled  to 
a  verdict ;  and,  further,  that,  if  there  really  was  a  payment,  still, 
if  the  intention  of  the  transaction  was  to  defeat  the  execution 
creditor,  the  conveyance  was  void  as  against  him,  and  in  that  case 
also  defendant  was  entitled  to  a  verdict.     Verdict  for  defendant. 

In  Michaelmas  Term,  1844,  Humfrey  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection. 

JVhitehurst,  MiUer  and  Mellor  now  showed  cause  : 

The  ruling  was  correct :  and  a  decision  against  its  principle  would 
open  a  door  to  fraud.  If  a  party,  owing  debts  severally  to  A.  and 
B.,  convey  all  his  property  to  A.  for  the  purpose  of  defeating  B.'s 
claim,  that  is  a  fraud  upon  B.,  and  the  transaction  is  void  both  at 
common  law  and  under  stat.  18  Eliz.  c.  5.  Twyne's  case  (i)  shows 
that  a  good  consideration  does  not  takQ  a  deed  out  of  the  statute 
imless  the  deed  be  band  Jide.  Some  *doubt  has  existed  whether,  [  *894  ] 
upon  certain  facts,  as  for  instance  want  of  possession,  fraud  is  a 
question  of  law,  to  be  decided  by  the  Court,  or  of  fact  for  the  jury: 
but  it  seems  to  be  now  established  that  the  question  is  for  the  jury : 
Martindale  v.  Booth  (2).  In  all  other  respects,  Twyne's  case  (3)  is 
unquestioned  law.  [They  also  referred  to  Lee  v.  ColshiU{4,)y 
Cadogan  v.  Kennett{6),  Holbird  v.  Anderson  (e),  Pickstock  v. 
Lysier{1)^  Detvey  v.  Bayntun(s)y  and  Hodgson  v.  Newman{9).] 

Humfrey  and  K.  Macaulayt  contra :  [  895  ] 

It  has  been  long  settled  that  the  mere  intention  to  defeat  an 
execution  does  not  in  itself  make  void  a  sale  for  good  considera- 
tion :  Riches  v.  Evans  (lo).  In  the  cases  of  bankruptcy  and 
insolvency  the  statutes  create  a  species  of  fraud  which  is  here 
out  of  the  question.  This  appears  clearly  from  the  language  of 
Maule,  J.,  at  Nisi  Prius,  in  Marshall  v.  Lamb{n).    Holbird  v. 

(1)  3  Co.  £ep.  80  b,  81  a.  (7)  16  B.  B.  300  (3  M.  &  S.  371). 

(2)  37  B,  B.  485  (3  B.  &  Ad.  498).  (8)  8  B.  B.  475  (6  East,  257,  280). 

(3)  3  Co.  Bep.  80  b.  (9)  Cited  in  Holbird  v.  Anderson,  o 

(4)  3  Co.  Bep.  82  b.  T.  B.  236. 

(5)  2  Cowp.  432,  434.  (10)  9  Car.  &  P.  640. 

(6)  5  T.  B.  235.  (11)  5  Q.  B.  115,  119. 
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Wood  Anderson  (i)  and  Pickstock  v.  Lyster  (2)  are  direct  authorities  for 
Dixie.  the  plaintiff.  In  sects.  1  and  2  of  stat.  13  £liz.  c.  5,  the  defeating 
of  creditors  is  not  mentioned  as  what  constitutes  the  fraud,  bat  as 
the  object  which  the  fraud,  whatever  it  is,  must  have  in  view,  to 
make  the  transaction  void.  Therefore  the  want  of  knowledge  of 
fraud,  in  sect.  6,  means  a  different  thing  from  want  of  knowledge 
of  intention  to  prefer  one  creditor  to  another.  The  bona  Jides 
required  is  an  intention  of  both  the  parties  to  buy  and  sell  in 
reality.  The  law  is  clearly  laid  down  by  Mr.  Smith  in  his  note  to 
Twyne's  case  (d). 

[  896  ]       Lord  Dbnman,  Gh.  J. : 

We  are  always  unwilling  to  decide  without  consideration  upon  a 
question  involving  a  discussion  upon  first  principles.  But,  the  law 
here  being  perfectly  understood,  we  are  bound  to  say  that  the  ruling 
was  incorrect.  The  jury  were  given  to  understand  that,  althongh 
the  conveyance  was  made  bond  Jide,  and  with  a  full  intention  that 
the  property  should  be  parted  with,  it  would  yet  be  fraudulent 
if  made  with  intent  to  defeat  the  execution.  Such  a  motive 
does  not  defeat  the  assignment.  We  are  clearly  safe  in  going 
so  far  as  to  say  that  a  mere  intent  to  defeat  a  particular  creditor 
does  not  constitute  a  fraud.  We  do  not  say  that  many  considera- 
tions may  not  exist  which  would  induce  a  jury  to  come  to  the 
conclusion  which  they  have  arrived  at :  but  we  hold  the  direction 
wrong. 

Williams,  J.  (4) : 

We  cannot  misunderstand  the  summing  up.  Two  questions  were 
put :  first,  whether  the  transaction  ^^as  colourable,  that  is,  whether 
there  was  an  absence  of  intention  to  pass  the  property,  in  which 
case  there  would  be  properly  no  transaction ;  secondly,  supposing 
there  was  such  a  transaction,  that  is,  not  a  colourable  but  a  real 
one,  still,  whether  the  jury  thought  that  the  intention  was  to  defeat 
the  execution  creditor ;  in  which  latter  case,  they  were  told  that 
the  whole  would  be  void.  I  think  Mr.  Humfrey  has  not  overstated 
the  law,  when  he  said  it  had  been  long  settled  that  the  mere  inten- 
tion to  defeat  an  execution  creditor  did  not  in  itself  constitute  a 
fraud.  The  learned  Judge  therefore  has  laid  down  the  law  too 
absolutely. 

(1)  o  T.  K.  235.  yi)  1  Sm.  L.  C.  11,  12. 

\:l)  16  R  B.  300  (3  M.  &  S.  371)  (4)  Patteson,  J.  was  absent 
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CoLBBiDOB,  J. :  Wood 

The  question  of  possession  seems  hardly  to  have  been  put  to  the  Dixib. 
jury  at  all.  Their  attention  was  directed,  independently  of  that,  to  [  8»7  ] 
the  question  as  to  the  payment  and  the  reality  of  the  transaction. 
Then  the  learned  Judge  told  them  that,  assuming  the  fact  of  pay- 
ment and  the  reality  of  the  transaction,  still,  if  the  intent  was  to 
defeat  the  execution  creditor,  the  transaction  was  void.  That  I 
think  was  going  too  far. 

Rule  absolute. 


EEG.  V.  The  MAYOR  of  NEW  WINDSOR.  1844. 

(7  Q.  B.  908—917 ;  S.  C.  14  L.  J.  Q.  B.  319 ;  9  Jur.  798.)  '^^T.}^' 

The  council  of  a  borough  made  a  borough  rate  to  levy  669/.,  and  assessed  May  31. 
a  portion  of  that  sum  on  the  parish  of  W.  within  the  borough.  The  rate  •'*"«*  2^« 
ordered  was  Qd.  in  the  pound  on  the  value  of  messuages,  &c. ;  and  the  ^ 

council  appointed  overseers  to  levy  it  in  W.    The  overseers,  in  considera-         *■        ■' 
tion  of  circumstances  peculiar  to  W.,  made  and  assessed  the  rate  on  that 
parish  at  Id.  in  the  pound.     B.,  an  inhabitant,  refused  payment;  his  name 
was,  in  consequence,  left  out  of  the  burgess  list,  and  the  mayor  and 
assessors  refused  to  insert  it  in  the  burgess  roll. 

Held,  that  the  rate  of  Id.  was  invalid.  And  the  Gottbt  awarded  a 
mandamits  to  the  mayor  and  assessors  to  enrol  B.'s  name. 

The  writ  recited  that  B.,  a  person  duly  qualified  and  entitled  to  be 
enrolled  in  the  bui'gess  roll  of  the  said  borough,  in  respect  of  property 
within  the  said  parish  and  borough,  was  omitted  &c.  The  return  certified 
that  B.  was  not  a  person  duly  qualified  or  entitled  to  be  enrolled  in  the 
burgess  roll  of  the  said  borough,  in  respect  of  property  within  the  said 
parish  as  in  the  wiit  mentioned ;  and  it  then  fuilher  certified  the  making 
and  assessing  of  the  rate  as  above  stated,  and  B.'s  refusal  to  pay,  and  that, 
because  of  such  refusal,  and  for  other  the  causes  aforesaid,  B.  was  not 
qualified  to  be  enrolled  &c. 

Held,  on  demurrer,  that  the  latter  part  of  the  return  was  bad  by  reason 
of  the  objection  to  the  rate :  but  that  the  former  part  might  be  separated 
from  the  latter,  and  was  a  sufficient  answer  to  the  writ. 

Mandamus  to  insert  the  name  of  James  Thomas  Bedborough 
on  the  burgess  roll  of  the  borough  of  New  Windsor.  The  writ 
recited  that  the  parish  of  New  ^Windsor  was  a  parish  in  part  [  *909  ] 
within  the  said  borough,  and  that  ''  the  name  of  James  Thomas 
Bedborough,  being  then  and  there  a  person  duly  qualified  and 
entitled  to  be  enrolled  in  the  burgess  roll  of  the  said  borough, 
in  respect  of  property  within  the  said  parish  and  within  a  part 
of  the  said  parish  within  the  said  borough,  was  omitted  "  in  the 
burgess  list ;  and  that  he  claimed  before  the  mayor  and  assessors,  at 
their  Revision  Court,  to  have  it  inserted,  but  they  rejected  the  claim. 

Return.     "I,  the  mayor"  &c.,  "most  humbly  certify  that  the 
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Kiso.  said  J.  T.  Bedborough,  in  the  said  writ  of  mandamus  motioned, 
The  m'ayor  was  not  a  person  daly  qualified  or  entitled  to  be  enrolled  in  the 
WnfDsoB.  l^^rgesB  roll  of  the  said  borough  in  respect  of  property  within  the 
said  parish  of  New  Windsor  as  in  the  said  writ  mentioned.  And  I 
further  certify  that  the  said  parish  of  N.  W.  within  mentioned  is 
situate  "  &c.  The  return  went  on  to  state  that  the  parish  was 
partly  within  and  partly  without  the  borough :  that  J.  T.  Bed- 
borough  was  occupier,  jointly  with  Thomas  James  Bedborongh, 
of  a  house  situate  in  the  parish  and  borough,  and  of  no  other 
premises  in  the  borough.  And  that,  after  the  passing  of  stats. 
6  &  7  Will.  IV.  c.  104  (1),  and  7  Will.  IV.  &  1  Vict.  c.  81  (i),  that  is  to 
say  on  &c.,  and  from  thence  continually  &c.,  the  borough  fund  was 
insufficient  for  the  purposes  to  which  it  was  applicable  by  stat.  5  &  6 
Will.  IV.  c.  76,  s.  92  (2).  That,  on  &c.,  the  council,  at  a  quarterly 
meeting  held  pursuant  to  appointment,  estimated  the  amount 
required,  in  addition  to  the  borough  fund,  for  carrying  into  effect 
the  provisions  of  the  last  mentioned  Act,  at  669/.  IQs.  6d.  And  that, 
to  raise  that  amount,  they  duly  made  a  borough  rate  in  the  nature  of 
a  county  rate  &c.,  according  to  a  certain  pound  rate,  to  wit  a  pound 
r  *2\o  ]  i*ate  of  sixpence  *in  the  pound  of  the  full  and  fair  annual  value  of 
the  messuages  &c.  rateable  to  the  poor  therein ;  and  did  thereby 
rate  and  assess  that  part  of  the  parish  of  New  Windsor  which  was 
within  the  said  borough  at  6192.  8«.  That  the  council,  at  their  said 
meeting,  appointed  John  Tills  and  William  Towers,  householders 
&c.,  to  act  as  overseers  within  that  part  of  the  parish  of  New 
Windsor  &c.,  for  making,  levying  and  collecting  the  said  borough 
rate  therein ;  and  ordered  them  to  make  and  collect  a  certain  pound 
rate  upon  and  from  the  occupiers,  &c.,  of  all  rateable  property 
within  such  part  &c.,  for  the  amount  of' the  rate  so  assessed  upon 
the  said  part.  That  the  council,  at  that  meeting,  issued  a  warrant 
to  the  high  constable  of  the  borough  to  demand  each  sum  of  money 
rated  and  assessed  upon  each  of  said  parts  or  parishes  &c.  of  the 
overseers  respectively  appointed  &c.,  who  were  thereby  required, 
''  by  a  special  rate  or  rates  to  be  made  under  the  authority  of  the 
several  Acts  of  Parliament  then  in  force  enabling  them  in  that 
behalf,  some  or  one  of  them,  to  pay  the  sum  of  money  rated 
and  assessed  upon  the  same  respectively  within  thirty  days" 
after  demand:  whereupon  the  high  constable,  on  &c.,  did  duly 
demand  &c.  of  the  said  overseers,  "  requiring  them  to  make   a 

(1)  See  Municipal  Corporations  Act,  (2)  See  Municipal  CorporationB  Act, 

}RHo.  (46  &  46  Vict.  c.  50),  pt.  vii.  1882,  8.  140. 
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special  rate  or  rates  enabling  them  in  that  behalf  to  pay  the  said  Rsa. 
sam  of  619Z.  S«.  to  him  the  said  high  constable  within  thirty  days  "  xhe  Mator 
&c.  That  the  said  John  Tills  and  William  Towers  did  thereupon  ^LdSob. 
afterwards,  to  wit  January  28rd,  1843,  "  duly  make  and  assess  a 
certain  rate  upon  the  occupiers  and  possessors  of  all  rateable  pro- 
perty within  the  said  part  of  the  parish  "  &c.,  "  according  to  a 
certain  pound  rate  of  seven  pence  in  the  pound  of  the  full  and 
fair  annual  value  of  such  rateable  property,  and  did  thereby  duly 
rate  and  assess  *the  said  J.  T.  Bedborough  and  T.  J.  Bedborough,  [  *dii  ] 
in  respect  of  the  said  house  and  premises  so  occupied  by  them  as 
aforesaid,  at  a  certain  sum,  to  wit  21.  la,  9d.,  being  at  the  rate  of 
seven  pence  in  the  pound  upon  the  full  and  fair  annual  and  rateable 
value  thereof,  of  which  the  said  J.  T.  B.  and  T.  J.  B.  then  had 
notice  : "  which  last  mentioned  sum  became  due  from  J.  T.  B.  and 
T.  J.  B.  in  respect  of  the  said  rate  &c.  more  than  six  months  before 
the  last  day  of  August,  1848,  to  wit  on  &c.  "  And,  because  the  said 
James  Thomas  Bedborough  has  continually  neglected  and  refused 
to  pay  the  said  last-mentioned  sum  and  rate,  although  "  &c.  (averring 
demand,  and  that  the  rate  remained  unpaid),  ''and  for  other  tUe 
causes  aforesaid,  the  said  J.  T.  B.  was  not  nor  is  qualified  to  be 
enrolled  on  the  burgess  roll  of  the  said  borough  for  the  year  in  the 
said  writ  of  mandamus  in  that  behalf  mentioned,  or  to  have  his  name 
inserted  therein." 

Demurrer,  assigning  for  causes,  among  others,  that  it  does  not 
appear  by  the  return  that  J.  Tills  and  W.  Towers  acted  as  overseers 
appointed  by  the  council  in  making  and  assessing  the  rate  of  Id.  in 
the  pound,  or  that  the  same  was  the  pound  rate  ordered  by  the 
council,  or  was  a  special  rate  for  enabling  J.  Tills  and  W.  Towers 
to  pay  the  said  sum  5192.  8^.,  or  any  of  the  rates  mentioned  in  the 
warrant  or  precept,  or  in  the  demand  of  the  high  constable  &c. 
And  for  that  it  appears  by  the  said  return  that  the  said  rate  was  not 
duly  made,  and  was  other  than  and  different  from  the  rate  ordered 
by  the  council :  and  that  no  reason  is  shown  by  the  return  for  such 
difference.  And  that  the  return  is  double,  multifarious,  repugnant 
and  inconsistent,  in  this,  that  the  same  sets  up  two  distinct,  *inde-  ^  *912  j 
pendent  and  inconsistent  answers  to  the  said  writ :  first,  that  the 
said  J.  T.  B.  was  not  qualified  or  entitled  to  be  enrolled  in  respect 
of  property  within  the  said  borough ;  and,  secondly,  that  he  had 
not  paid  a  certain  rate  in  respect  of  certain  property,  within  the 
said  borough,  of  which  he  was  an  occupier,  and  which  said  property 
is  by  the  said  return  shown  to  be  a  sufficient  qualification  as  far  as 
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Bzo.  relates  to  property  within  the  borough.  That  the  first  part  of  the 
The  Matob  return  is  uncertain,  and  leaves  it  ambiguous  whether  it  is  intended 
WnroTOB  ^  ^®°y  *^**  '^'  ^'  ^'  ^^^  ^^^^  property  in  the  borough  as  was 
sufficient  for  a  qualification,  or  to  dispute  generally  his  title  to  have 
his  name  inserted  notwithstanding  his  having  such  property,  or 
to  deny  both  propositions.  That  the  first  part  of  the  return  contains 
and  is  a  negative  pregnant.  And  that,  if,  by  the  said  first  part 
&c.,  it  is  meant  to  dispute  generally  the  qualification  of  J.  T.  B. 
to  have  his  name  so  inserted  as  aforesaid,  then  the  said  first  part 
must  be  taken  as  qualified  by  the  subsequent  parts  whereby  it 
appears  that  the  only  ground  of  disqualification  is  the  nonpayment 
of  the  rate  mentioned  in  the  said  return  as  payable  and  unpaid  by 
the  said  J.  T.  B.,  but  the  obligation  to  pay  which  said  rate  is  not 
shown  by  the  said  return.  And  also  for  that  the  said  return  is 
uncertain  and  argumentative,  and  it  is  uncertain  whether  the  return 
means  that  J.  T.  B.  had  no  property  within  the  borough,  or  none 
such  as  could  give  him  a  qualification,  or  that  he  had  such  property 
but  had  not  paid  a  certain  rate  in  respect  thereof.  And  also  for 
that  the  said  return  must  be  taken  as  one  single  and  entire  retam, 
whereof  the  first  part,  and  the  general  allegation  contained  therein, 
[  *9iH  ]  is  dependent  on  the  several  particular  facts  alleged  in  the  *8ubse- 
quent  part,  and  must  fail  by  reason  of  the  insufficiency  of  sncb 
particular  facts. 

Joinder  in  demurrer. 

The  rule  nisi  for  this  mandamus  was  obtained  by  Whatdey  in 
Michaelmas  Term,  1848.  The  affidavits  on  the  opposite  side  stated 
the  facts  shown  on  the  above  record,  with  this  addition,  that,  in 
support  of  the  rule,  it  was  sworn  that  Bedborough,  the  prosecutor, 
had  tendered  &d.  in  the  pound  upon  his  assessment;  and,  in 
opposition  to  the  rule,  it  was  sworn  that,  in  the  part  of  New 
Windsor  which  was  within  the  borough,  it  had  always  been  found 
necessary  to  charge  a  poundage  higher  than  that  named  in  the  rate 
made  by  the  town  council,  the  latter  not  having  taken  account  of 
unoccupied  houses,  cases  of  extreme  poverty,  and  the  expenses 
of  collection ;  and  that  Bedborough  himself  had  paid  rates  so 
charged  on  the  higher  poundage.  The  mayor  and  assessors, 
upon  Bedborough 's  application  on  the  October  revision,  refused 
to  enter  into  the  question  of  the  validity  of  the  rate  or  to  insert 
his  name  (i). 

(1)  A  question  arose  a  to  ibe  pro-  New  Windsor  were  assessed:  but 
poiiion  in  which  the  different  parte  of     nothing  turned  on  this. 
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In  Trinity  Term  (June  10th),  1844,  Rbg. 

r. 

Byles,  Serjt.  and  Peacock  showed  cause :  ^"  Nbw** 

Under  stat.  5  &  6  Will.  IV.  c.  76,  s.  9  (i),  the  claimant  is  not     "^^^^^^ 
entitled  to  have  his  name  on  the  list  unless  he  has  paid  all  poor  rates 
and  borough  rates.     That  means  rates  de  facto.    Here  the  warrant 
issued,  and  the  overseers  acted,  under  the  authority  given  by  stats. 

6  &  6  Will.  IV.  c.  76,  s.  92(2),  6  &  7  Will.  IV.  c.  104,  s.  5(2), 

7  Will.  IV.  &  1  Vict.  c.  78,  s.  29  (2).   It  is  said  that  the  rate  ordered  by 
council  is  only  6d.  in  *the  pound :  that  does  not  vitiate  the  rate  of      [  '^i*  ] 
7d.  assessed  by  the  overseers :  the  remedy  is  by  appeal.    If  the  rate  of 

6d.  will  raise  more  from  the  parish  than  it  is  bound  to  contribute,  that 
is  ground  of  appeal,  and  must  be  shown  as  a  grievance.     *    *    * 

Whateley^  contra  : 

No  legal  rate  except  that  of  6d.  in  the  pound  has  been  ordered ; 
and  this  the  overseers  have  not  made  or  assessed. 

(Coleridge,  J. :  If  more  was  wanted,  why  not  make  a  fresh  rate?) 

The  overseers  have  acted  without  any  power.     (He  was  then  stopped 
by  the  Court.) 

Lord  Dbnman,  Ch.  J. : 
We  are  with  you  on  the  point.    The  rule  must  be  made  absolute. 

Pattbson,  Williams  and  Coleridge,  JJ.  concurred. 

RtUc  absolute. 
The  demurrer  was  argued  last  Term  (3) . 

BramweU,  for  the  Crown  : 

According  to  the  former  decision  in  this  case,  the  assessment  was 
clearly  *bad,  the  council  having  appointed  overseers  to  levy  a      [  *916  ] 
particular  rate,  and  the  overseers  having  levied  a  different  one. 

(Peacock^  contra,  admitted,  that  he  could  not  add  anything  on 
this  head  to  the  former  argument,  but  said  he  should  contend  that 
the  first  sentence  of  the  return  was  a  sufficient  answer  to  the  writ, 
showing  a  want  of  qualification,  which  the  prosecutor,  by  demurring, 
had  admitted.) 

(1)  See  now  Municipal  Corporations  (3)  May  31st.    Before  Lord  Den- 
Act,  1882  (45  &  46  Vict  c.  50),  8.  9.  man.  Oh.  J.,  Fatteson,  Williams  and 

(2)  See  now  Municipal  Corporations  Coleridge,  JJ. 
Act,  1882,  88.  144,  146,  148. 
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Bbg         That  Btatement  is  only  introductory,  and  is  explained  and  qualified 

The  Mayob    by  the  averments  which  follow.    If  it  is  independent,  the  two  parts 

Windsor.     ^^  ^^®  return  contradict  each  other.     But  the  first  sentence  could 

not  be  an  answer  in  itself ;  for  it  is  no  sufficient  return  to  say  that 

a  party  was  **  not  duly  elected ; "  and  this,  at  any  rate,  goes  no 

farther  :  but  the  language  is  altogether  vague  and  uncertain. 

Peacock,  contra  : 

The  mandamus  states,  simply,  that  the  prosecutor  was  a  person 
duly  qualified  and  entitled  to  be  enrolled  in  the  burgess  roll ;  and 
that  is  well  traversed  by  the  denial  that  he  was  a  person  duly 
qualified  and  entitled,  &c. :  Rex  v.  Williams  (i).  It  would  have 
been  otherwise  if  the  writ  had  set  out  facts,  and  inferred  from  them, 
as  a  conclusion  of  law,  that  the  prosecutor  was  so  qualified  and 
entitled :  the  defendant  could  not  have  traversed  that  conclusion, 
but  must  have  put  in  issue  some  facts  from  which  it  was  derived : 
Rex  V.  The  Mayor  of  York  (2).  In  a  note  on  Rex  v.  WiUiams  (i),  the 
cases  of  Rex  v.  Penrice  (8)  and  Rex  v.  Hill  (4)  are  cited  as  showing 
that  "a  return  is  good  if  it  pursues  the  suggestion  of  the  writ.'* 
[  *9i6  ]  The  first  part  '''of  the  return  here  does  pursue  it :  and  the  answer 
which  it  gives  is  conclusive,  for  the  claimant  before  the  court  of 
mayor  and  assessors  is  bound  to  make  out  his  claim  to  be  enrolled ; 
and  the  Court  will  not  direct  a  peremptory  mandamus  to  them  to 
enrol  when  it  appears  that  such  claim  could  not  be  supported :  Reg. 
V.  The  Mayor  of  Harwich  (s).  The  latter  part  of  the  return  is 
consistent  with  the  first ;  and  the  return  to  a  mandamus  may  allege 
as  many  consistent  answers  as  are  found  requisite :  Wright  v. 
Fawcett  (6),  Rex  v.  Churchwardens  of  Taunton  St.  James  (7).    *    *    ♦ 

Bramwell,  in  reply.     ♦     ♦    * 

Cur.  adv.  vuU. 

[  917  ]  Lord  Denman,  Ch.  J.,  in  this  vacation  (June  27th),  delivered  the 
judgment  of  the  Court  : 
This  case  lies  within  the  narrowest  compass,  and  admits  of  no 
doubt.  It  is  a  mandamus  requiring  that  the  prosecutor  may  be 
entered  on  the  burgess  roll,  being  duly  qualified.  The  return  states 
that  he  is  not  duly  qualified,  which  is  unquestionably  a  good  return 
to  a  writ  framed  as  this  was:  Rex  v.   Williams  (i).     The  return 

(1)  32  R.  R.  511  (8  B.  &  C.  681).  (5)  47  R.  R.  792  (8  Ad.  &  El.  919). 

(2)  6  T.  R.  66.  (6)  4  Burr.  2041. 

(3)  2  Stxa.  1235.  (7)  1  Cowp.  413. 

(4)  1  Show.  253. 
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states,  farther,  that  he  was  disqualified  by  reason  of  his  iionpay-  Rko. 
ment  of  a  borough  rate,  but  under  circumstances  which  we  have  xhe  mayob 
already  held  to  aflford  no  ground  of  disqualification.  In  this  ^raoaoB. 
respect  the  return  was  not  defended  as  good ;  but  the  defendant's 
coanBel  asserted  the  right  to  return  both  a  general  denial,  in  the 
terms  of  the  writ,  of  the  prosecutor's  being  duly  qualified,  and  any 
other  fact  whatever  which  he  chose  to  set  forth  as  an  answer  to  the 
writ :  Wiight  v.  Fawcett  (l).  The  prosecutor  demurred,  on  the 
ground,  principally,  that  these  two  parts  of  the  return  must  be 
blended  into  one,  in  the  same  manner  as  if  the  defendant  had 
alleged  that  prosecutor  was  not  duly  qualified  because  he  had  not 
paid  the  rate.  It  is  a  question  of  grammatical  construction.  The 
two  parts  of  the  return  are  entirely  distinct.  We  hold,  therefore, 
in  conformity  to  the  opinion  formerly  expressed,  that  the  return  is 
bad  as  far  as  relates  to  the  nonpayment  of  the  rate,  but  that  it  is 
good  as  a  return  that  the  prosecutor  was  not  duly  qualified.  And 
our  judgment  is  accordingly. 

Judgment  Jot  ilefeiidants. 


COOPEK  V.  WILLIAM  HARDING  and  GEOEGE  ms. 

SMITH  (2).  ^"—' 

(7  Q.  B.  928—941 ;  S.  0.  9  Jur.  797.)  ^  ^^8  ] 

If  attorneys,  conducting  the  business  of  a  fiat  in  bankruptcy,  take  out  a 
summons  to  attend  before  a  Commissioner  under  stat.  6  Geo.  lY.  c.  16,  s.  33, 
which  is  disobeyed,  and  they  afterwards  obtain  a  warrant  of  the  Commis- 
sioner to  arrest  and  bring  before  him  for  examination  the  party  so  sum- 
moned, which  warrant  proves  invalid,  the  attorneys  are  not  liable  in 
trespass,  if  they  have  taken  no  steps  in  the  execution  of  the  warrant, 
except  ordering  it  to  be  prepared  by  an  agent,  who,  when  it  was  ready, 
gave  the  messenger  notice  to  take  it. 

Although  the  attorneys,  in  applying  for  the  warrant,  used  urgency,  and, 
being  told  by  the  Commissioner  that  they  must  take  it  at  their  peril,  said 
they  would  do  so. 

For  the  granting  of  a  summons,  under  stat.  6  Qeo.  IV.  c.  16,  s.  33,  to 
bring  before  Commissioners  a  person  **  known  or  suspected"  to  have  pro- 
perty of  the  bankrupt  in  his  possession ;  semble,  per  Lord  Denman,  Ch.  J. 
and  Williams,  J.,  and  held,  by  Colebidob,  J.,  that  the  suspicion  required 
is  that  of  a  party  applying  for  such  summons,  and  not  of  the  Commissioner. 

Trespass  for  assaulting  plaintiff,  and  for  imprisoning  and  detain- 
ing him  in  prison  without  any  reasonable  or  probable  cause  (3). 

(1)  4  Burr.  2041.  (3)  There    was    no    allegation     of 

(2)  See  Johnson  v.  Emerson  (1871)      malice,   nor  any  other  special  aver- 
L.  R.  6  Ex.  329,  380,  40  L.  J.  Ex.      ment. 

224.— A.  0. 
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CoopKB  Pleas  by  defendant  Harding.     1.  Not  guilty.    Issue  thereon. 

Habdino.  2*  Stating  bankruptcy  of  John  Jones  and  John  Boon,  and/^t  (to 
be  prosecuted  in  the  county  of  Stafford),  under  which  they  were 
adjudged  bankrupts.  That  afterwards,  and  after  the  passing  of 
stat.  5  &  6  Vict.  c.  122  (i),  her  Majesty  appointed  a  District  Court 
of  Bankruptcy,  called  the  Birmingham  district,  and  the  fiat  was 
removed  into  that  Court  by  general  order  of  the  Lord  Chakcellor 
under  the  statute  (2).  That  afterwards,  viz.  ISth  November,  1843, 
the  plaintiff  "  was  a  person  suspected  of  having  some  of  the  estate 
of  the  said  bankrupts  in  his  possession  (s),  and  was  capable  of 
giving  information  concerning  the  trade,  dealings  and  estate  of  the 
said  bankrupts,  according  to  the  true  intent  and  meaning  of  the 
statute  in  such  case  made  and  provided,  and  material  to  the  full 

C  •^^s  ]  disclosure  of  the  dealings  of  the  said  bankrupts  :  ♦and  thereupon, 
to  wit  "on"  &c.,  "at  Birmingham"  &c.,  "Edmund  Robert 
Daniel,  Esq.,  then  and  still  being  a  Commissioner  of  the  Court  of 
Bankruptcy  duly  appointed  and  authorized  to  act  in  the  prosecution 
of  fi>at8  in  bankruptcy  for  the  said  Birmingham  district  for  the 
purposes  of  the  said  Act,  and  being  duly  aitthorized  to  act  as  such 
Court  in  the  prosecution  of  the  said^t,  suspecting  the  plaintif  of 
having  some  of  the  estate  of  the  said  bankrupts  in  his  possession; 
and  believing  the  plaintiff  to  be  capable  of  giving  such  information 
as  aforesaid,  did,  by  a  certain  summons,  bearing  date  "to  wife" 
&c.,  "and  directed  to  the  said  plaintiff,  summon  the  said  plaintiff 
personally  to  be  and  appear  before  a  Commissioner  acting  in  the 
prosecution  of  the  said  fiut  on  a  certain  day  in  the  said  summons 
specified,  to  wit "  &c.,  "  at  the  said  Birmingham  District  Court  of 
Bankruptcy  in  Birmingham  aforesaid,  then  and  there  to  be  examined 
by  virtue  of  the  said^f,  and  of  the  said  statutes  in  such  case  "  &c. 
Averments,  that  plaintiff  was  served  with  the  summons,  but  (thoagb 
having  no  lawful  impediment)  did  not  appear.  "  Whereupon  he 
the  said  William  Harding  did  afterwards,  to  wit  on"  &c.,  "at" 
&c.,  "  as  solicitor  to  the  said  fiut^  and  to  one  Thomas  Wood,  who 
was  then  an  assignee  under  the  said^^"  &c.,  "according  to  the 
statutes  in  force  concerning  bankrupts,  apply  to  the  said  Commis- 
sioner to  issue  a  warrant  under  his  hand  and  seal  to  apprehend 
the  plaintiff  and  bring  him  before  the  said  Commissioner  to  be 

(1)  Repealed  by  32  &  33  Vict.  c.  83,  (8)  Stat.   6  Geo.  IV.  c.  16,  s.  33. 
s.  20.  [See  Bank.  Act,  1883  (46  &  47  Tict 

(2)  Stat.  5  &  6  Vict,  c,  122,  ss.  46,  c.  52,  s.  27.] 
52,  59. 
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examined  as  aforesaid;*'  and  the  CommisBioner  then  being  duly       Coopkb 
authorized  to  act,  and  acting,  as  such  Court  of  Bankruptcy  as  afore-     hakding. 
said,  by  his  warrant  under  his  hand  and  seal,  bearing  date  &c., 
and  directed  &c.  (to  the  messenger  under  the^t  and  his  assistant), 
after  reciting  (i)   *th©  fiat  and  proceedings  down  to  the  default,       [  •aso  ] 
required  and  authorized  the  messenger  and  his  assistant  to  arrest 
plaintiff  and  bring  him  before  a  Commissioner  acting  in  prosecution 
of  the^^  at  &c.,  on  &c.,  in  order  to  his  being  examined  as  afore- 
said.   The  plea  then  averred  delivery  of  the  warrant  to  the  messenger 
to  be  executed,  "  by  virtue  of  which  said  warrant  the  defendant  W. 
Harding,  as  such  solicitor  as  aforesaid,  then  caused  and  procured 
the  messenger  to,  and  the  said  messenger  did  then  by  virtue  thereof, 
take  and  arrest  "&c.;  concluding  with  the  ordinary  averments  in 
]  ustification.    Verification. 

Replication  to  plea  2.  (After  protesting  the^^  adjudication, 
Order  in  Council,  and  Lobd  Chancellor's  order  for  removing  the 
fiat;  protesting  also  that  the  ^at  was  not  removed,  that  E.  B. 
Daniel,  Esq.  was  not  a  Commissioner,  &c.,  that  he  did  not  summon 
the  plaintiff  &c.,  and  that  a  warrant  under  the  hand  and  seal  &c. 
was  not  made  or  issued  by  the  said  E.  B.  D.  in  the  words  set  out 
in  the  plea,  in  manner  and  form  &c.) :  De  injuria.    Issue  thereon. 

Pleas  by  defendant  Smith.  1.  Not  guilty.  Issue  thereon.  2.  A 
justification  in  the  same  words  {mutatis  mutandis)  as  Harding's, 
except  that,  after  stating  plaintiff's  non-appearance  to  the  summons, 
it  proceeded :  "  Whereupon  he,  the  said  George  Smith,  did  after- 
wards, to  wit  on"  &c.,  "at"  &c.,  "as  agent  for  and  on  behalf  of 
one  William  Harding,  who  then  was  solicitor  to  the  said^^,  and 
to  one  Thomas  Wood,  who  then  was  an  assignee  "  &c.,  "  apply  to 
the  said  Commissioner  to  issue  "  &c. :  and  it  afterwards  stated  that, 
*by  virtue  &c.,  the  said  G.  Smith,  "  as  such  agent  as  aforesaid,"  t  *®3i  ] 
caused  and  procured  the  messenger  to  arrest  &c. 

Beplication.  The  same,  mutatis  mutandis^  as  the  replication  to 
Harding's  2nd  plea.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Warwick 
Summer  Assizes,  1844,  it  appeared  that  the  defendant  Harding  was 
an  attorney  in  Staffordshire,  and  the  defendant  Smith  his  agent  in 
London.  The  summons  mentioned  in  the  special  plea  was  applied  for 
by  Mr.  Boilings,  an  attorney  at  Birmingham,  employed  by  Harding 
as  an  agent  in  the  business  of  the  fiMt.    Harding  directed  the 

(1)  The  plea  set  forth  the  substance  parts  nearly  as  they  are  stated  in 
of  the  warrant,  and  recited  the  material      p.  603,  puaL 
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Coopcs      application ;  and,  on  the  occasion  of  its  being  made,  Smith,  who 
Hardiko.     ^as  present,  stated  to  the  Commissioner  that  he,  Smith,  suspected 
the  plaintiff  of  having  property  of  the  bankrupts  in  his  possession. 
The  application  being  assented  to,  Boilings  presented,  and  filed  in 
the  Court,  a  form  of  request,  entitled  in  the  matter  of  the  bankrupts, 
and  signed  by  Boilings  and  his  partner,  requiring  "  a  summons  " 
*'  for  Mr.  William  Cooper,  of "  &c.,  "  whom  we  believe  to  be  capable 
of  giving  information  concerning  the  estate  and  effects  of  the  said 
bankrupts ;  and  to  produce  documents."    The  summons  was  there- 
upon issued ;  it  recited  ihejiat,  and  required  the  plaintiff  **  personally 
to  be  and  appear  before  a  Commissioner  acting  in  the  prosecution 
otjiats  in  bankruptcy,  on"  &c.,  "at  Birmingham,  then  and  there 
to  be  examined  by  virtue  of  the  said  Jiat  and  the  statute  in  such 
case  made  and  provided ;  and  that  you  bring  with  you,  and  produce 
at  the  time  and   place    above  mentioned,   certain  books"   See., 
(specifying  a  number  of  documents),  '*  and   also  all  and  every 
book  and  books,  papers  and  documents,  of  what  nature  soever,  in 

[  *!is2  ]  the  matter  of,  or  relating  to  or  connected  with,  the  affairs  of  *the 
bankruptcy  of  the  said  J.  J.  and  J.  B.,  or  either  of  them."  The 
forms  of  request  and  of  summons  are  partly  printed,  partly  written, 
and,  in  practice,  are  respectively  the  same,  whether  it  is  proposed 
to  summon  the  party  as  a  witness,  or  as  suspected  of  having 
property  in  his  possession.  On  the  return  of  the  summons,  the 
defendants  appeared  before  Mr.  Daniel,  but  the  plaintiff  did  not 
attend.  The  defendants  then  moved,  on  an  affidavit  of  service  of 
the  summons,  that  a  warrant  might  issue  to  apprehend  plaintiff 
and  bring  him  before  the  Commissioner.  An  attorney,  named  John 
Smith,  addressed  the  Commissioner  on  behalf  of  the  plaintiff,  and 
suggested  that  no  warrant  ought  to  issue,  because  it  did  not  appear 
by  the  affidavit  that  the  parties  summoning  had  made  any  tender 
to  the  plaintiff  of  his  expenses  (i).  The  expenses  had,  in  fact,  not 
been  tendered.  The  defendants  answered  that,  if  the  plaintiff  was 
a  person  justly  suspected  of  having  goods  of  the  bankrupt  in  his 
possession,  no  such  tender  was  necessary.  The  Commissioner  then 
said  to  the  defendants :  **  You  must  take  the  warrant  on  your  own 
peril:  "  and  they  answered,  that  they  would  take  it  on  their  own 
responsibility.  The  Commissioner  added,  that  he  had  only  the 
affidavit  of  service  before  him,  but  he  supposed  every  thing  else  had 
been  done  that  was  requisite.  Boilings  then,  at  the  request  and 
by  instruction  of  the  defendants,  prepared  a  warrant,  to  which  he 

(1)  Stat.  G  Geo.  IV.  c.  16,  s.  3d. 
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obtained  the  GommisBioner's  signature.  Boilings  afterwards  told  Ck>opBB 
the  messenger,  named  in  the  warrant,  that  it  was  ready,  and  hardiko. 
directed  him  to  take  it.  The  warrant  recited  thejiat,  and  surrender 
of  the  bankrupts,  and  then  proceeded :  "  And  whereas  I,  E.  B.  D., 
Esq.,  a  Commissioner  duly  authorised"  ic,  "by  *my  summons,  [*983l 
dated  "  &c.,  "  and  directed  to  Mr.  William  Cooper,  of  "  &c.,  *'  did 
will  and  require  the  said  W.  G.  personally  to  be  and  appear  before 
a  Commissioner  acting  in  the  prosecution  of  the  said^at,  on  '*  &c., 
"at"  &c.,  "then  and  there  to  be  examined  by  virtue  of  the  said 
Jiat,  and  of  the  statutes  in  such  case  made  and  provided ;  and  which 
said  summons  was  afterwards,  on  "  &c.,  "as  hath  been  proved  on 
oath,  personally  served  upon  the  said  W.  C. ;  and  whereas  "  &c. 
The  warrant  then  recited  plaintiff's  default  (i),  and  required  and 
authorised  the  messenger  and  his  assistant  therefore  to  arrest 
plaintiff,  and  bring  him  before  a  Commissioner  acting  in  the 
prosecution  of  the  Jiat  at  the  District  Court  on  24th  November, 
1848,  "  in  order  to  his  being  examined  as  aforesaid."  The  plaintiff 
was  thereupon  arrested,  and  brought  before  a  Commissioner,  Mr. 
Balguy,  who  discharged  the  warrant  on  the  ground  that  plaintiff 
was  not  a  person,  within  the  meaning  of  stat.  6  Geo.  lY.  c.  16, 
s.  88,  suspected  of  having  effects  of  the  bankrupt  in  his  possession, 
but  summoned  as  a  witness,  and  therefore  ought  to  have  had  his 
necessary  expenses  tendered. 

On  the  trial,  it  was  contended,  on  behalf  of  the  defendants,  that, 
assuming  the  warrant  to  be  invalid  on  the  ground  that  the  plaintiff 
was  summoned  as  a  witness  only,  and  therefore  not  bound  to 
appear  unless  his  expenses  were  tendered,  yet  the  defendants  were 
not  liable  in  trespass,  because  they  had  merely  put  in  motion  the 
authority  of  a  competent  Court  on  behalf  of  a  suitor  and  client,  and 
had  not  interfered  in  the  execution  of  the  warrant.  On  this  point 
the  Lord  Chief  Justice  stated  to  the  jury,  as  his  opinion,  that  the 
warrant  was  ^invalid  because  the  expenses  had  not  been  tendered ;  [  *934  j 
and  that  the  defendants  could  not  shelter  themselves  under  the 
jurisdiction  of  the  Commissioner,  because  they  had  pressed  him  to 
act,  and  had  taken  the  warrant  on  their  own  responsibility,  though 
fully  apprised  of  doubts  felt  by  him.  But  his  Lordship  reserved 
leave  to  move,  if  necessary,  for  a  nonsuit  on  this  point,  or  a  verdict 
for  defendants. 
It  was  contended  that  the  defendants  had  not  made  out  their 

(1)  Nothing  appeared  in  the  warrant  as  to  tender  of  expenses,  or  omission 
to  tender  them. 
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CoopsB  justification  as  stated  in  the  special  pleas,  because  it  was  not  proved 
Habdino.  that  the  plainti£f  was  suspected  of  having  goods  of  the  bankrupt  in 
his  possession  by  the  Commissioner  who  granted  the  summons. 
Lord  Denman,  Gh.  J.  left  it  to  the  jury  to  say  whether  or  not  the 
Commissioner  so  suspected  (i) :  and  they  stated  as  their  opinion 
that  the  defendant  Smith  did,  but  that  the  Commissioner  did  not, 
suspect. 

A  verdict  was  found  for  the  plaintiff:  but  leave  was  given  to 
move  to  enter  a  nonsuit  or  verdict,  as  above  stated,  or  a  verdict 
for  the  defendants  if  the  Court  should  think  it  sufficient,  under 
stat.  6  Geo.  lY.  c.  16,  s.  88,  that  the  suspicion  was  entertained  by 
a  party  applying  for  the  summons,  though  not  by  the  Commissioner. 
In  Michaelmas  Term,  1844,  Humfrey  for  the  defendant  Harding, 
and  Whitehurst  for  the  defendant  Smith,  obtain  rules  nut  according 
to  the  leave  reserved. 

HiU,  Clarke  and  Bittleston  now  showed  cause : 

First,  as  to  the  issue  on  Not  guilty.  It  is  clear  that  the  imprison- 
[  *9S6  ]  ment  was  in  fact  caused  by  the  acts  which  Boilings  *did  as  agent 
to  Harding ;  namely,  his  preparing  the  warrant  and  employing  the 
messenger.  These  were  at  least  evidence  for  the  jury  on  the  general 
issue:  West  v.  SmaUwood{2).  But,  further,  the  granting  of  the 
warrant  was  not  a  judicial  act  of  the  Commissioner :  the  defendants 
made  it  theirs  by  consenting  to  take  the  warrant  on  their  own 
responsibility :  therefore  the  cases,  suggested  in  Green  y.  Elgie  (»), 
in  which  an  attorney  might  not  be  liable  for  causing  the  execution 
of  void  process,  do  not  apply ;  and  the  defendants  are  liable  in 
trespass,  on  the  principles  established  by  Bryant  v.  Glutton  (i), 
Bates  v.  Pitting  (5)  and  Sowell  v.  Champion  (6).  They  do  not 
represent  a  person  who  has  merely  originated  proceedings  as  a 
suitor,  which,  in  Can'att  v.  Morley  (7),  was  held  no  ground  of 
liability ;  they  are  the  parties  by  whose  direct  procurement  the 
trespass  was  committed,  and  are  in  the  same  situation  as  the 
defendant  in  Rafael  v.  Verelst  (s).  *  *  * 
Secondly,  the  pleas,  De  injurid,  are  so  framed  as  to  put  in  issue 

(1)  His  Lordship  at  the  same  time  (3)  5  Q.  B.  99. 

stated,  as  his  own  opinion,  that  sus-  (4)  1  M.  &  W.  408 ;  8.  C.  Tyr.  &  0. 

picion  on  the  part  of  the  Commissioner      843. 

was  not  necessary.     It  has  not  been  (5)  6  B.  &  C.  38. 

thought  material  to  give  a  particular  (6)  45  £.  E.  514  (6  Ad.  &  £1.  407). 

statement  of  the  evidence  on  this  point  (7)  55  R.  E.  183  (1  Q.  B.  18). 

Mr.  Daniel  was  not  called  as  a  witness.  (8)  2  W.  Bl.  983,  1055. 

(2)  49  E.  E.  66ti  (3  M.  &  W.  418). 
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the  fact  that  the  Commissioner  suspected  the  plaintiff  of  having      Coopbb 
goods  of  the  bankrupt  in  his  possession :  Liusas  v.  *Nockell8  (i) :     hardiko. 
and  that  fact  was  material,  and  negatived  by  the  jury.    No  case       [  *936  ] 
has  been  found  on  this  point ;  but,  obviously,  the  person  who  is 
to  suffer  the  consequences  of  being  ''  suspected  to  have  "  part  of 
the  bankrupt's  estate  in  his  possession  ought  to  be  so  suspected  by 
a  person  exercising  judicial  functions,  and  not  by  an  adverse  party. 
At  least,  his  suspicion  should  have  been  communicated  to  the 
person  acting  as  Judge.     And  the  summons  ought  to  show  a 
suspicion  entertained  by,  or  communicated  to,  the  Judge.      On 
the  face  of  these  proceedings,  it  appears  that  they  issued  as  in 
the  case  of  a  person  required  to  attend  as  a  witness. 

Whitehurst  and  G.  Hayes,  conti^a,  for  Smith,  and  Humfrey  and 
Waddington  for  Harding: 

First,  the  issuing  of  this  warrant  was  the  judicial  act  of  the  Com- 
missioner. Down  to  the  moment  when  it  was  signed,  Smith  and 
Harding  represented  a  party  suing  before  a  magistrate,  and  who,  if 
the  magistrate  thinks  proper  to  exercise  his  jurisdiction,  is  not 
answerable  in  trespass  for  the  result,  though  an  action  of  case 
may  lie  if  the  party  has  instituted  his  proceedings  maliciously  or 
without  reasonable  cause :  case  of  The  Marshalsea  (2),  Cohen  v. 
Morgan  (s),  Carratt  v.  Morley{4),  Barber  v.  RoUin8on{5),  West  v. 
Sinallu'ood  (6).  Then,  if  this  be  so,  the  mere  fact  that  the  defen- 
dants used  some  importunity  with  the  magistrate  cannot  alter  the 
case.  *  *  The  present  case  is  very  different  from  Green  v.  [  937  ] 
Elgie  (7).  There,  malice  was  directly  imputed  by  the  declaration  ; 
and  there  had  been  an  officious  interference  beyond  the  mere 
obtaining  of  the  warrant,  which  bore  out  that  imputation.    «    *    * 

Secondly,  on  the  special  pleas,  every  thing  must  be  taken  to  have  [  938  ] 
been  proved,  except  that  the  Commissioner  suspected  the  plaintiff 
of  having  in  his  hands  property  of  the  bankrupt.  But  this  fact 
was  not  material ;  and,  if  it  was,  no  proof  of  it  ought  to  be 
required  beyond  the  fact  that  the  Commissioner  issued  his  warrant 
on  disobedience  to  a  summons  which  might  have  been  issued  in 
consequence  of  such  suspicion.     ♦     ♦     * 

(1)  In  Ex.  Ch.,  29  R.  B.   721    (4  (3)  28  R.  R.  633  (6  DowL  A  Ry.  8). 
Ring.  729 ;    5.   C.  in  Dom.  Proc.  10  (4j  65  R.  R.  183  (1  Q.  B.  18). 
Ring.  157).    See  the  pleadings  more  (5)  1  Cr.  &  M.  330;  S.  C.  3  Tyr 
fully  stated,  Lticas  y.  Noehelh,  1  Moo.  266. 

&  P.  783,  3  Moo.  &  Sc.  627.  (6)  49  R.  R.  666  (3  M.  &  W.  418). 

(2)  10  Co.  Rep.  68  b,  76  a.  (7)  5  Q.  B.  99. 
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cooPEB      Lord  Dbkman,  Ch.  J.: 

HARDnva.         I  have  always  felt  great  doubt  in  this  case :  bat  it  seems  to  me 
[  ^^^  ]       now  that  the  defendants*  counsel  do  not  even  put  it  strongly  enough 
on  their  own  side.    The  ordering  of  a  warrant  by  the  Commissioner 
was  a  judicial  act  done  on  certain  grounds,  such  as  might  form 
the  motive  to  him  for  any  other  decision  in  Court.     There  was 
a  judicial  operation  of  his  mind   on  the  question  before  him; 
and  the  language  he  used  does  not  alter  the  character  of  his  act. 
We  often  express  ourselves,  though  perhaps  we  ought  not,  as 
granting  a  rule  nisi  in  deference  to  the  urgency  of  counsel.     A 
Judge,  by  using  such  language,  cannot  divest  himself  of  respon- 
sibility  or  of  protection.     And  his  act  is  a  protection  to  those 
who  have   pressed  for  it:  however  strong  may  be  the  language 
they  have  used  to  obtain  it,  they  are  not  liable  for  it  as  tres- 
passers.   As  to  the  other  point,  the  suspicion  here  was  proved 
to  be  that  of  the  parties  making  the  application,  and  not  of  the 
Commissioner:    and   I  think   he   is  not   bound    to    exercise  an 
opinion  as  to  the  supposed  possession  of  property,  but  that,  if 
[  ♦940  ]      he  finds  that  a  party  before  him  *entertains  suspicion,  the  person 
on  whom  it  attaches  is  ''  suspected  "  within  the  meaning  of  8tat. 
6  Geo.  lY.  c.  16,  s.  88.    It  is  not  necessary,  however,  to  enter  into 
this  question  now. 

WOiLIAMS,  J. : 

I  am  of  the  same  opinion.  There  may  have  been  some  extra 
pressure  upon  the  Commissioner  for  the  purpose  of  obtaining  the 
warrant;  but  he  could  not,  therefore,  lay  aside  his  judicial  character 
in  granting  it.  That  was  his  act,  and,  whether  proceeding  on  good 
reasons  or  on  bad,  he  was  the  person  who  issued  the  warrant  It 
was  issued  in  regular  course;  and  neither  defendant  acted  in 
furthering  the  caption.  The  case,  therefore,  is  not  like  those  in 
which  an  attorney  has  stepped  out  of  the  line  of  his  duty  for  saefa 
a  purpose,  and  caused  some  other  person  to  do  an  illegal  act,  and 
has  therefore  been  held  liable  in  trespass,  all  parties  concerned 
being,  in  such  an  action,  principals.  As  to  the  other  point,  I 
doubt  whether  it  be  material  that  the  Commissioner  should  have 
entertained  suspicion.  How  should  he  do  so,  except  from  infor- 
mation laid  before  him  ?  I  think  the  party  giving  the  information 
must  be  the  one  contemplated  by  the  statute  as  suspecting. 
The  Commissioner  can  have  no  suspicion  independently  of  other 
persons. 
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GoiiBBiDOB,  J.(l):  Cooper 

On  the  general  issue  I  am  of  opinion  that  the  defendants  were  Harding. 
not  trespassers.  They  took  no  part  in  executing  the  warrant. 
They  used  some  urgency  before  it  issued:  but  still  the  issuing  it 
was  a  judicial  act  of  the  Commissioner,  and  must  *be  deemed  [  *94i  ] 
exclusiyely  his,  whatever  may  have  been  said  by  other  persons  at 
the  time.  The  other  question  is  simply  whether  the  special  pleas 
were  proved,  not  whether  they  were  good.  There  was  only  one 
allegation  not  made  out;  and  that,  if  not  necessary  to  be  made,  was 
not  necessary  to  be  proved.  And  I  think  that,  under  sect.  83,  it 
is  not  requisite  that  the  Commissioner  should  have  entertained 
suspicion.  In  statutes,  the  rule  ^^nosdtur  a  sociis*'  applies.  The 
words,  in  this  clause,  are,  "to  summon"  ''any  person  known  or 
suspected  to  have  "  &c.  The  knowledge,  there,  must  be  judicial 
knowledge;  and  the  Commissioner  cannot  judicially  know  whether 
a  man  has  goods  in  his  possession  or  not  until  he  has  had  parties 
before  him.  The  knowledge  required,  therefore,  is  not  his :  then 
why  should  he  be  the  party  suspecting?  The  suspicion  must  be 
that  of  a  person  applying  to  him:  and  an  allegation  that  the 
Commissioner  suspected  is  unnecessary. 

Rvle    absolute,   in    each    case,   to    enter    verdict  for 
defendant. 


EEG.   V.  The  INHABITANTS  of  NEW   SARUM.  i845. 

(7  a  B.  941—956 ;  S.  C.  15  L.  J.  M.  C.  15 ;  10  Jur.  176 ;  2  New  Seas.  Cos.  133.)       ^^^^27!' 

A  borougli,  incorporated  by  charter  with  a  non-intromittant  clause,  was  "~~" 

enlarged,  under  stats.  2  &  3  WiU.  IV.  0.  64,  s.  35,  and  5  &  6  Will  IV.  c.  76,         ^        J 
s.  7  (2),  by  the  addition  of  a  parish  in  the  same  county,  containing  a  bridge, 
which,  until  that  time,  the  county  had  repaired.    There  was  no  evidence 
that  the  borough  had  been  used  to  maintain  any  bridges : 

Held,  that  the  transfer  of  the  new  district  did  not  render  the  borough 
liable  to  repair  the  bridge. 

Indictment  for  non-repair  of  a  bridge.  The  first  count  stated 
that,  on  1st  November,  6  Vict.,  there  was,  and  from  thence  hitherto 
hath  been,  and  still  is,  a  ^certain  common  and  public  bridge  com-  [  *942  ] 
monly  called  Harcourt's  Bridge,  situate,  lying  and  being  wholly 
within  a  certain  town  corporate  in  the  county  of  Wilts  known  by 
the  name  of  the  borough  of  New  Sarum,  in  which  said  town  cor- 
porate during  all  the  time  aforesaid  there  was  and  still  is  a  body 
politic  and  corporate,  known  by  the  name  of  the  mayor,  aldermen 

{\)  Three  Judges  only  were  present.  (2)  Eep.  45  &  46  Vict,  c.  50,  s.  5. 
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Reo.  and  burgesses  of  the  borough  of  New  Sarum.  And  that  the  said 
The  ikhabi-  bridge  before  and  during  all  the  time  aforesaid  was,  and  at  this 
NBw^^BOf  P^®s®°*  *i^®  is,  situate  in  the  Queen's  common  highway  in  the 
aforesaid  town  corporate,  the  said  borough  of  New  Sarum  in  the 
county  aforesaid,  being  a  common  highway  for  all  the  liege  subjects 
&;c.,  on  foot  and  with  their  horses,  coaches,  carts  and  other  car- 
riages, to  go,  return  &c.  And  that  the  said  bridge,  and  also  a 
certain  part  of  the  Queen's  common  and  public  highway,  used  &c. 
(alleging  same  user  as  of  the  bridge),  also  situate  &c.  within  the 
said  town  corporate,  the  said  borough  of  N.  S.,  in  the  county  afore- 
^  said,  and  adjoining  to  the  south  end  of  the  said  bridge,  continuing 

from  the  same  end  of  the  said  bridge  for  the  space  of  100  yards,  on 
the  said  1st  day  &c.  (alleging  non-repair  in  the  usual  form).  And 
that  the  inhabitants  of  the  said  town  corporate,  the  said  borough 
of  N.  S.,  ought  during  the  time  aforesaid  to  have  repaired  and 
amended,  and  still  ought  to  repair  and  amend,  the  said  bridge  and 
the  said  part  of  the  said  highway  at  the  south  end  thereof,  when 
and  so  often  as  it  should  and  shall  be  necessary,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

2nd  count.     Same  as  the  first,  except  that  it  omitted  to  aver  the 

existence  of  a  body  corporate,  and  mentioned  New  Sarum  as  a 

[  '^^a  ]       borough  only,  and  not  as  a  *town  corporate.     8rd  count.     Same  as 

the  first,  only  omitting  the  name  of  the  bridge.    4th  count.     Same 

as  the  second,  only  omitting  the  name  of  the  bridge. 

The  indictment  was  removed  into  this  Court ;  and  the  defendants 
pleaded  Not  guilty.  On  the  trial,  at  the  Wiltshire  Spring  Assizes, 
1844,  a  special  verdict  was  found,  the  material  parts  of  which  are 
as  follows. 

That  the  city  of  New  Sarum,  which  is  also  a  borough  in  the  said 
county  of  Wilts,  was  originally  incorporated  by  a  charter  of  King 
Henry  III.,  and  consisted  of  three  parishes,  viz.  St.  Thomas,  St. 
Edmund  and  St.  Martin.  That  certain  charters  were  subsequently 
granted  to  the  inhabitants  of  the  said  city  by  the  name  of  the 
mayor  and  commonalty  of  the  city  of  New  Sarum  in  the  county  of 
Wilts ;  by  King  James  L,  a.d.  1611 ;  by  King  Charles  I.,  a.d.  1630; 
and  by  King  Charles  II.,  a.d.  1675.  That,  by  the  said  charter  of 
James  I.,  the  mayor,  recorder  and  ten  aldermen  were  appointed 
justices  of  the  King  to  keep  the  peace  within  the  city  of  New  Sarnm, 
except  in  the  Guildhall  of  the  city  aforesaid  in  the  time  of  the 
Sessions  of  the  peace  there  to  be  held  for  the  Close  of  the  canons  of 
the  said   city :  and  that  in  such  last  mentioned  three  charters 


The  Inhabi- 
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respectively  there  are  contained  the  following  words,  viz. :  "  And        Reo. 

that  the  justices  of  the  peace  of  us,  our  heirs  and  successors,  in 

the  county  of  Wilts  aforesaid,  or  any  of  them,  hereafter,  within  the     tants  of 

city  aforesaid  or  liberties  thereof  shall  not  in  any  manner  inter-     "^  ^arum. 

meddle,  nor  have  or  exercise  any  jurisdiction  of  any  causes,  things 

or  matters  whatsoever  which  to  the  justices  of  the  peace  of  the  city 

of  New  Sarum  aforesaid,  by  virtue  of  these  our  letters  patent, 

belong  or  in  anywise  appertain ;  so  *that  the  justices  of  the  said       [  *944  ] 

city  "  &c. ;  (City  justices  not  to  act  as  justices  within  the  Close). 

That,  by  an  Act  of  2  &  3  Will.  IV.  (i),  entitled  &c.,  certain  parts 
of  the  parishes  of  Pisherton  Anger  and  Milford  in  the  county  of 
Wilts  were,  as  to  the  election  of  members  to  serve  in  Parliament, 
included  within  the  limits  of  the  said  city  of  New  Sarum  in  the 
schedule  to  the  said  Act  (2)  called  "  Salisbury,'*  in  addition  to  the 
said  three  parishes  of  St.  Thomas,  St.  Edmund  and  St.  Martin. 
That,  by  an  Act  4;c.,  6  &  6  Will.  IV.  (3),  the  metes  and  bounds  of 
the  city  and  borough  of  New  Sarum,  which  is  named  in  the  first 
section  of  schedule  (A.)  to  the  said  Act  annexed,  were  declared  for 
the  purposes  of  that  Act  to  be  the  same  as  the  limits  settled  and 
described  by  the  said  last  hereinbefore  mentioned  Act.  And  that 
King  William  IV.,  by  his  letters  patent  &c.,  bearing  date  &c. 
(6  Will-  IV.),  granted  a  separate  Court  of  Quarter  Sessions  to  the 
said  borough  of  New  Sarum. 

That  the  said  bridge  called  Harcourt's  Bridge  is  a  common  and 
public  bridge,  situate,  lying  and  being  wholly  wi4hin  the  said 
parish  of  Fisherton  Anger  in  the  Queen's  common  highway  there, 
and  used  by  all  the  liege  subjects  &c.  (stating  user  as  in  the  indict- 
ment). And  that,  before  and  at  the  time  of  the  passing  of  the  said 
last  mentioned  statute,  the  whole  of  the  said  parish  of  Fisherton 
Anger  was  without  the  boundaries  of  the  said  city  and  borough  of 
New  Sarum ;  and  that  the  same  bridge,  and  also  a  certain  part  of 
the  Queen's  common  and  public  highway  adjoining  to  the  south 
end  thereof,  and  continuing  from  the  end  of  the  said  bridge  for  the 
♦space  of  100  yards,  are  situate  wholly  within  that  part  of  the  [  *9i^  ] 
said  parish  of  Fisherton  Anger  which  is  included  within  the  limits 
of  the  said  borough  of  New  Sarum  by  the  said  last  mentioned 
statute.  That  the  borough  of  New  Sarum  is  not  a  county  of  itself. 
That  the  said  bridge  called  Harcourt's  Bridge  is  an  ancient  bridge  ; 
and  that,  before  and  until  the  passing  of  the  said  last-mentioned 

(1)  Stat.  2  &  3  Will.  rV.  c.  64.  and  Sched.  (A.)  s.  1.     [See  Municipal 

(2)  Sched.  (0.)  38.    See  sect.  3d.  Corporations  Act,  1882  (45  &  46  Vict. 

(3)  Stat.  6  &  6  WiU.  IV.  c.  76,  s.  7,      c.  60),  s.  228.] 
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Bko.         statute,  the  said  bridge,  and  the  said  part  of  the  said  highway 

The  inhabi-  adjoining  to  the  south  end  thereof,  have  always  been  repaired  by 

^ew^Sarvm.  ^^^  *^  ^^^  expense  of  the  said  county  of  Wilts,  and  that  no  other 

person  has  repaired  the  same ;  and  that  since  the  passing  of  the 

said  last-mentioned  statute  the  same  have  not  been  repaired. 

The  verdict  then  stated  that  the  said  bridge,  and  the  said  part  of 
the  said  highway  &c.,  on  &c.,  and  continually  (&c.,  were  and  still 
are  very  ruinous  &c.  (as  alleged  in  the  indictment).  But  whether 
&c.  (the  usual  formal  conclusion). 

The  special  verdict  was  argued  in  last  Easter  Term  (i). 

Cockbum  for  the  Crown  : 

By  the  law  as  it  stood  before  the  late  statutes,  New  Sarum  would 
have  been  liable  to  the  repair,  when  the  district  containing  the 
bridge  was  annexed  to  it :  Reg.  v.  Justices  of  St.  Peter's  in  York  (2), 
Rex  V.  Nonvich  (8). 

(Lord  Denman,  Gh.  J. :  In  each  of  those  cases  the  place  held 
liable  was  the  county  of  a  city :  but  how  can  a  borough,  merely  as 
such,  be  liable  to  repair  of  bridges  ? 

Williams,  J. :  A  county  is  liable  prima  facie ;  a  borough  or 
township  only  by  immemorial  usage. 

[  ♦9<6  ]  Pattbson,  J. :    The  special   verdict  does  not  *show   that  the 

inhabitants  of  New  Sarum  are  liable  to  repair  any  bridge. 

WiGHTMAN,  J. :  Nor  does  the  indictment  allege  it.) 

The  Statute  of  Bridges,  22  Hen.  Yin.  c.  5,  s.  3,  shows  that  towns 
corporate  may  be  liable. 

(Lord  Denman,  Gh.  J. :  Only  that  they  may  be  so.) 

By  Stat.  5  &  6  Will.  IV.  c.  76,  s.  Ill  (4),  boroughs  to  which  the 
Grown  grants  a  separate  Gourt  of  Quarter  Sessions  are  exempted 
from  the  jurisdiction  of  the  county  justices ;  and,  by  sect.  112  (5), 
the  county  justices  are  no  longer  to  assess  property  in  such  borough 
to  any  county  rate,  but  such  borough  is  to  be  wholly  free  and  dis- 
charged from  contributing  to  *'  any  rate  or  assessment  of  any  kind 

(1)  April  23rd.  Before  Lord  Den-  (4)  See  now  Municipal  Coiporatioud 
man,  Ch.  J..  Patteson,  Williams  and  Act,  1882  (45  &  46  Vict.  c.  50),  b.  154. 
Wightman,  JJ.  —A.  C. 

(2)  2  Ld.  Ray.  1249.  (5)  See  now  Municipal  (Dorporationa 

(3)  1  Stra.  177.  Act.  1882,  a.  150.— A.  0. 
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of  and  for  the  coanty  "  "  otherwise  than  is  "  in  that  Act  "  after        Ribo. 

provided;  "  which  exception  refers  to  the  enactment  in  sect.  118  as  tub  inhabi- 

to  expenses  of  prosecutions.    But,  by  stat.  22  Hen.  VIII.  c.  5,  s.  4,  NjJ^^gf ^Jm. 

when  bridges  are  in  decay,  "  the  justices  of  the  peace  within  the 

shires  or  ridings  wherein  such  decayed  bridges  been  out  of  cities 

and  towns  corporate,  and  if  it  be  within  cities  or  towns  corporate, 

then  the  justices  of  peace  within  every  such  city  or  town  corporat^e," 

are  to  summon  the  constables,  or  two  inhabitants,  of  every  town 

and  parish  within  the  shire,  city  &c.,  wherein  such  bridges  are, 

and,  with  their  assent,  ''to  tax"  "every  inhabitant  in  every  such 

city,  town,  or  parish  within  the  limits  of  their  commissions  "  for 

the  repair.     The  power  of  justices  in  this  respect  is  confined  to 

the  same  limits  by  stats.  1  Ann.  c.  18,  s.  2,  12  Geo.  11.  c.  29, 

s.  1  (i),  and  14  Geo.  II.  c.  88,  s.  1.     It  seems,  therefore,  that,  if 

the  repair  cannot  be  provided  for  in  the  present  case  by  justices  of 

the  borough  taxing  the  inhabitants,  the  county  justices  cannot 

supply  the  defect :  if  so,  the  bridge  is  not  repairable  by  any  one. 

The  fund  created  by  stat.  5  &  6  Will.  IV.  c.  76,  s.  92  (2)  may 

^reasonably  be  deemed  applicable  to  purposes  which  were  answered       [  *947  ] 

by  the  county  rate  when  the  transferred  district  was  in  the  county : 

and  it  is  not  reasonable  that  the  burden  of  repairing  the  bridge 

should  now  be  borne  by  the  county,  deprived  of  aid  from  that 

district. 

CrowdeVf  contra : 

There  may  be  some  hardship  to  the  county  on  the  construction  ^ 
argued  for  by  the  defendants ;  but  the  contrary  construction  would 
impose  a  hardship  on  the  borough,  which  does  not  appear  to  have 
hitherto  repaired  any  bridges  (3),  or  to  have  exercised  any  super- 
intendence over  that  in  question.  The  Boundary  Act,  2  &  8  Will.  IV. 
c.  64,  was  passed  for  a  specified  and  limited  purpose,  and  is  adopted 
in  sect.  7  of  stat.  6  &  6  Will.  IV.  c.  76,  *'  for  the  purposes  of  this 
Act ; "  not,  therefore,  for  such  an  object  as  transferring  charges 
of  the  present  description  from  one  district  to  another.  In  Reg. 
V.  I'he  Justices  of  St,  Peter^s  in  York  (4)  the  district  containing 
the  bridge  was  annexed  before  the  Statute  of  Bridges. 

(LoBD  Dbnmam,  Ch.  J. :  The  charter  does  not  appear  to  have 
expressed  any  purpose  for  which  the  annexation  was  made.) 

(1)  Eepealed  by  S.  L.  R.  Act,  1887.  (3)  See  Reg.    v.    Barnoldaioick,    62 
—A.  0.  E.  E.  409  (4  a  B.  499). 

(2)  See  now  Municipal  CorporationB  (4)  2  Ld.  Eay.  1249. 
Act,  1882,  ■.  139.— A.  C. 
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Rko.  And  the  district  added  to  was  the  county  of  a  city.  The  last 
The  Inbabi-  observation  applies  also  to  Reg,  v.  Norwich  (i).  The  enlargement 
Nbw^Barum.  ^'  ^^  borough  here  could  not  make  its  inhabitants  liable  unless 
there  had  been  an  obligation  upon  them  to  repair  bridges  before 
stat.  22  Hen.  VIII.  c.  6 :  and  the  verdict  negatives  that  obligation, 
by  showing  that  the  repairs  have  always  been  done  by  the  county. 
No  argument  can  be  drawn  from  sects.  Ill  and  112  of  stat.  5  &  6 
[  'Dis  ]  Will.  IV.  c.  76.  The  *latter  clause  (in  which  the  words  ''otherwise 
than  is  hereinafter  provided"  refer  to  sect.  117)  contemplates  the 
case  of  a  borough  which,  before  the  statute,  was  wholly  or  in  part 
subject  to  county  rate  and  to  the  jurisdiction  of  county  justices  (2). 
The  borough  of  New  Sarum  has  no  fund  appropriated  by  law  to 
these  repairs.  Sect.  92  does  not  authorise  any  payment  for  them 
out  of  the  borough  fund ;  and  the  borough  rate,  by  that  section, 
is  applicable  only  *'  to  all  purposes  to  which  before  the  passing 
of  this  Act  a  borough  rate  or  county  rate  was  by  law  applicable  in 
such  borough  or  county."  It  does  not  appear  by  this  verdict  that, 
before  the  passing  of  the  Act,  there  were  any  bridges  in  the  borough 
repairable  by  rate  on  the  inhabitants.  In  Beadsworth  v.  Torkiiig' 
ton  (3),  where  a  borough  (Stamford),  consisting  of  five  parishes, 
had  been  enlarged,  under  stat.  5  &  6  Will.  l^V.  c.  76,  s.  7,  so  as  to 
comprehend  a  sixth,  a  commonable  right,  anciently  enjoyed  by  the 
freemen  of  the  borough  inhabiting  and  paying  scot  and  lot,  was 
claimed  as  still  belonging  to  every  ''freeman  of  the  town  and 
[•»949]  borough  inhabiting *' &c. ;  and  this  was  *held  to  be  a  variance; 
the  Court  saying:  "It  might  have  been  cured  by  the  statute,  had 
it  made  the  newly-defined  borough  the  same  in  legal  contemplation 
for  all  intents  and  purposes  as  the  old.    But  no  such  provision  was 

(1)  1  IStra.  177.  section.    For  though  the  part  added 

(2)  Pati'SBON,  J.  here  referred  to  may  have  previously  contributed  to 
lUiwlinsoii's  edition  of  the  Municipal  the  county  rate,  the  question  is, 
Corporation  Act,  p.  207,  note  (1)  to  whether  the  borough,  previoualy  to 
sect.  117,  where  it  is  said :  '*  A  question  the  passing  of  the  Boundary  Act,  did. 
has  been  i-aised  under  these  words.  There  is  no  provision  in  this  section 
whether  a  borough  (in  the  first  section  for  a  separate  rate  being  made  on  the 
of  schedule  (A.),to  this  Act),  which  has  part  added  only,  and  no  new  burden 
a  separate  Court  of  Uuarter  Sessions,  can  be  thrown  on  the  inhabitants 
and  which  was  not,  before  the  passing  living  within  the  old  limits,  ijee 
of  the  Boundary  Act,  liable  to  the  anU^  s.  112,  and  also  note  to  s.  1  of 
county  rate,  can  be  called  upon  for  6  &  7  Will.  IV.  c.  103.*'  [See  Reg, 
any  contribution  to  the  county  rate  in  v.  Ntw  Windsor  (1875)  1  U.  B.  D.  at 
consequence  of  a  portion  of  the  adjoin-  p.  155,  45  L.  J.  M.  C.  at  p.  51,  and 
ing  county  being  added  to  the  borough  8,  C,  on  appeal,  sub  nom.  Beg,  v.  Momck 
by  the  Boimdary  Act  and  by  sect.  7,  (1877)  2  Q.  B.  Div.  at  p.  549,  46  L.  J. 
9upra :  it  seems  clear  that  it  cannot,  M.  C.  at  p.  254.] 

upon  the  express  words  of  the  above  (3)  56  ii.  B.  422  (1  a  B.  782). 
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cited;  and  we  have  thought  it  right  to  go  through  that  Act  in         Rbo. 
quest  of  a  similar  provision,  and  we  have  not  found  one.*'    In  the  inhabi- 
Reg.  V.  Deane  (i)  it  was  held,  notwithstanding  the  general  words  of  nbw^Sabum. 
sect.  Ill,  that  the  jurisdiction  of  county  justices  was  not  excluded 
for  all  purposes  from  a  borough  having  a  separate  Court  of  Quarter 
Sessions,  and  that  these  words  applied  only  to  the  ordinary  powers 
of  a  justice  of  peace,  and  did  not  take  away  the  appeal  to  county 
Sessions  under  stat.  9  Geo.  IV.  c.  61,  s.  27. 

The  indictment  itself,  here,  does  not  state  enough  to  charge  the 
borough.  Prima  facie  the  county  is  liable  to  repair  the  bridges 
within  it :  by  prescription,  towns  corporate  may  be  liable  to  repair 
their  bridges:  2  Inst.  700,  701.  The  Statute  of  Bridges,  22 
Hen.  Vin.  c.  5,  enacted,  in  effect,  that  the  repairs  of  county 
bridges  should  be  done  by  the  counties,  and  that,  in  towns  cor- 
porate where,  at  the  time  of  the  passing  of  the  statute,  it  was  not 
known  who  ought  of  right  to  repair,  the  towns  should  do  it.  But 
the  common  law  obligation  in  the  case  of  towns  could  be  only  by 
prescription ;  and  the  statute,  as  to  bridges  in  towns,  applies  only 
to  bridges  then  existing.  Here  the  indictment  does  not  show  any 
prescriptive  liability  of  the  borough  ;  it  does  not  even  aver  that  the 
bridge  in  question  is  ancient ;  and  the  enactments  of  stat.  6  &  6 
Will.  IV.  c.  76,  have  not  force  enough  of  themselves  to  make  it 
repairable  by  the  borough  as  under  the  Statute  *of  Bridges.  [•960] 
Com.  Dig.  Chimin  (B.  2)  states  the  general  principles  of  obligation 
to  repair  bridges ;  the  necessity  of  averring  a  prescription  where 
a  district  other  than  the  county  is  charged,  and  the  manner  in 
which  it  should  be  averred,  appear  from  note  (o)  to  Rex  v. 
Stoughton  (2),  Rex  v.  Eccle8field{s),  Rex  v.  Hendon(^)t  and  other 
authorities  cited  in  that  note. 

Cockbunif  in  reply : 

The  language  of  the  indictment  follows  that  of  the  Statute  of 
Bridges,  and  sufficiently  shows  the  liability.  It  is  also  borne  out 
by  the  doctrine  of  Lord  Coke,  who,  in  2  Inst.  701,  says  expressly 
that,  "  if  the  bridge  be  within  a  franchise,  those  of  the  franchise 
are  to  repair  it."  The  cases  of  Reg,  v.  Justices  of  St,  Peter's  in 
York  (5)  and  Rex  v.  Norwich  (et)  are  not  distinguishable  from  this : 
if  the  inhabitants  of  a  town  corporate  are  bound  to  repair  equally 
with  those  of  a  city,  the  consequences  are  the  same  when  another 

(1)  57  K.  R  602  (2  Q.  B.  96).  (4)  38  R.  E.  333  (4  B.  &  Ad.  628). 

(2)  2  Wms.  Saund.  168  h,  6th  ed.  (5)  2  Ld.  Bay.  1249. 

(3)  19  B.  B.  33d  (1  B.  &  Aid.  348).  (6)  1  Stra.  177. 
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Beo.  district  is  annexed.  Stat.  6  &  6  Will.  lY.  c.  76,  s.  92,  aathorizes 
The  Tnhabi-  employing  the  borough  fund  in  the  maintenance  of  "  the  borough 
New'babum  8^>  house  of  correction,  and  corporate  buildings;"  these  are 
mentioned  by  way  of  example  only,  and  the  authority  must  be 
taken  as  extending  to  bridges  ;  otherwise  there  are  now  no  means 
of  repairing  the  bridges  even  in  counties  of  cities.  Bridges  are  not 
mentioned  among  the  buildings  which,  by  the  proviso  of  stat.  5  &6 
Will.  IV.  c.  76,  s.  8  (1),  and  by  stat.  7  Wfll.  IV.  &  1  Vict.  c.  78, 
s.  41  (i),  are  still  to  belong  to  counties  notwithstanding  the  alteration 
of  boundaries.     *    *    * 

Cur.  adv.  vult. 

[  931  ]  Lord  Dbnman,  Gh.  J.,  in  this  vacation  (June  27th),  delivered  the 
judgment  of  the  Court.  After  stating  the  nature  of  the 
indictment,  his  Lordship  said : 

Upon  the  trial  of  this  indictment  a  special  verdict  was  found,  from 
which  it  appears  that  the  said  city  was  incorporated  by  three  several 
charters,  in  each  of  which  was  contained  a  non  intromittant  clause : 
moreover  that  the  bridge  in  question,  until  the  passing  of  the  Act 
of  2  &  8  Will.  IV.  c.  64,  which  altered  the  extent  of  certain  boroughs, 
was  situated  without  the  borough,  in  the  county  of  Wilts,  and  had 
been  always  repaired  thereby.  By  the  said  Act  the  said  borough 
of  New  Sarum,  which  before  had  always  consisted  of  three  parishes, 
was  enlarged  by  the  addition  of  a  portion  of  two  other  parishes 
(one  Fisherton  Anger),  which  before  the  Act  were  no  portion  of  the 
borough.  The  bridge  in  question,  and  the  said  100  yards  of  high- 
way adjoining  thereto,  are  in  the  said  parish  of  Fisherton  Anger, 
and  part  of  the  borough.  It  further  appears  that  the  metes  and 
bounds  of  the  borough,  so  altered  by  the  said  Act  of  2  <fe  3  Will.  IV., 
were  adopted  by  the  subsequent  Act  of  6  &  6  Will.  IV.  c  76  (2)  for 
the  purposes  of  that  Act.  And,  as  these  statutes  are  referred  to 
in  the  special  verdict,  and  were  (especially  the  latter)  made  the 
principal  matter  in  discussion,  it  may  be  convenient  to  consider 
them  first. 
[  962  ]  The  said  Act  of  2  &  8  Will.  IV.  c.  64,  may  be  dismissed  with 

a  short  notice,  inasmuch  as  it  plainly  had  no  reference  whatever 
to  a  case  like  the  present,  as  the  title  itself  imports ;  that  being 
'*  An  Act  to  settle  and  describe  the  divisions  of  counties,  and  the 
limits  of  cities  and  boroughs,  in  England  and  Wales,  in  so  far  as 

(1)  See  Municipal  Corporations  Act,  (2)  Sect.  7  [see  Municipal  Corpora- 

1882  (45  &  46  Vict.  c.  60),  s.  228.—  tions  Act,  1882  (45  &  46  Vict  c  50}, 
A.  C.  B.  228.— A.  C] 
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respects  the  election  of  members  to  serve  in  Parliament.*'    It  is        Rbo. 
obvious  that  it  had  no  reference  to  any  thing  but  the  intended  the  Inhabi- 
change  in  the  representation  of  the  country.     The  latter  Act,  nbw^Sabum 
6  &  6  Will.  IV.  c.  76,  was  principally  under  consideration  before 
us.    And,  with  respect  to  this,  also,  it  seems  upon  examination 
to  be  clear  that  no  such  case  as  the  present  was  contemplated, 
the  whole  statute  embracing  different  objects  and  having  passed 
entirely  alio  intuitu,  the  title  in  truth  being  sufficiently  descriptive 
of  its  purpose,  which  is :  "An  Act  to  provide  for  the  regulation 
of  municipal  corporations  in  England  and  Wales;"  that  is,  to 
effect  a  change  in  the  constitution  of  corporate  towns,  taking  their 
limits  and  boundaries  as  thereby  provided. 

And,  in  the  first  place,  it  is  to  be  observed  that  there  is  no  direct 
provision  for  the  case  before  us.  That  indeed  was  not  contended 
for  in  argument,  because,  if  any  such  could  have  been  found,  there 
would  have  been  an  end  of  the  question.  Nor  do  we  think  that  it 
is  provided  for  indirectly,  by  which  is  meant  that  there  is  no  pro- 
vision for  additional  expenditure  by  reason  of  a  new  liability  of  this 
description,  though  many  provisions  are  made  for  other  expenses 
occasioned  by  the  operation  of  the  Act.  For  instance,  in  sect.  24  (i), 
it  is  enacted  that  certain  trifling  expenses  incurred  by  the  making 
lists,  and  matters  connected  therewith,  shall  be  defrayed  out  of 
the  borough  fund :  by  sects.  66,  67,  the  compensation  *to  retiring  [  *953  ] 
officers  is  to  be  made  in  the  manner  prescribed,  and  is  also  charged 
upon  the  borough  fund :  and  even  in  the  ninety-second  section  (2), 
which  defines  "  the  borough  fund,"  of  what  it  is  to  be  composed 
and  how  supplied,  though  many  expenses  are  specified,  there  is  . 
none  bearing  any  resemblance  to  this  new  liability  arising  from 
the  addition  of  a  new  district  for  another  purpose.  Other  instances 
might  be  noticed ;  but  we  shall  be  content  with  one  more.  In 
sect.  114  (8)  provision  is  made  for  payment  to  the  treasurer  of  any 
county  which  shall  have  incurred  expense  in  the  prosecution,  main- 
tenance and  punishment,  transport  and  conveyance,  of  offenders 
committed  for  trial  to  the  assizes  of  such  county  from  boroughs 
having  a  separate  Court  of  Quarter  Sessions  (New  Sarum  is  one) ; 
and  that  payment  is  to  come  from  the  borough  fund. 

It  is  true  that  there  are  clauses  in  the  Act  calculated  to  create 
sufficient  difficulty  ;  but  whether  they  go  far  enough  to  sustain  the 

(1)  See     now     Parliamentary    and      Act,   1882    (45    &    46    Vict.   c.    60), 
Municipal  Registration  Act,  1878  (41      R.  VU.  and  Sch.  V.— A.  0. 

&  42  Vict.  c.  26),  8.  30.— A.  C.  (3)  See  Municipal  Corporations  Act, 

(2)  See  now  Municipal  CorporationB      1882,  s.  169.— A.  0. 
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Rbo.  argument  for  the  prosecution  remains  to  be  considered.  And 
TH«  iKHAK-  with  this  view  it  may  not  perhaps  be  needful  to  refer  to  more  than 
Nkw  sabum.  ^^^  112th  section,  because  that  argument  substantially  was,  that, 
the  borough  of  New  Sarum  being  withdrawn  from  contribution  to 
the  county  rate,  therefore  it  is  liable  to  the  repair  of  the  bridge  in 
question :  and  the  provision  is  that,  after  the  grant  of  a  separate 
Court  of  Quarter  Sessions  of  the  peace  to  any  borough  (New  Sarum 
we  have  seen  has  such),  and  notice  thereof  to  the  clerk  of  the 
peace  of  the  county  in  which  the  borough  is  situate,  it  shall  not  be 
lawful  for  the  justices  of  the  peace  of  such  county  to  assess  any 
messuages,  lands,  tenements  or  hereditaments  within  such  borough 
to  any  county  rate  thereafter  to  be  made,  but  every  part  of  such 
f  '^^^  ^  borough  *shall  thenceforward  be  wholly  free  and  discharged  from 
contributing  to  any  rate  or  assessment  of  and  for  such  county. 
There  is  a  trifling  exception  to  this,  not  material  to  be  observed 
upon,  which  refers  chiefly  to  sect.  114  before  noticed. 

Reliance  was  also  placed,  on  behalf  of  the  prosecution,  upon  the 
enactment  in  the  Statute  of  Bridges  (22  Hen.  YIII.  c.  5),  which  is 
as  follows.  After  reciting  (s.  2)  that  in  many  parts  of  this  realm 
it  cannot  be  known  and  proved  what  hundred  &c.,  city,  borough,  &c., 
ought  of  right  to  make  such  bridges  decayed,  it  is  enacted  (s.  3)  "  that 
in  every  such  case  the  said  bridges,  if  they  be  without  city,  or  town 
corporate,  shall  be  made  by  the  inhabitants  of  the  shire  or  riding 
within  the  which  the  said  bridge  decayed  shall  happen  to  be ;  and 
if  it  be  within  any  city  or  town  corporate,  then  by  the  inhabitants 
of  every  such  city  or  town  corporate." 

It  is  material,  however,  to  consider  what  is  the  state  of  the  law 
with  respect  to  the  repair  of  bridges.  Now  it  is  to  be  remembered 
that  the  Statute  of  Bridges  created  no  new  liabilities.  That  is 
expressly  recognized  by  the  learned  Judges  in  the  case  of  Rex  v. 
West  Riding  of  Yorkshire  (i)  (which  has  always  been  considered  a 
leading  authority  upon  this  subject),  and  indeed  follows  directly 
from  the  reading  of  Lord  Coke  himself  upon  the  said  statute :  and 
accordingly  no  indictment  has  been  sustained  before  or  since  the 
statute  which  charged  any  district  (including  a  city  and  town 
corporate)  not  a  county  with  liability  to  repair  simply,  which  is 
sufficient  in  the  case  of  a  county,  because  upon  that,  as  Lord  Coke 
I  mn  ]  in  his  reading  observes,  and  is  well  known,  a  prima  *facie  liability 
is  cast.    In  the  case  of  Rex  v.  Ecdesfieli{2),  in  the  judgment  of 

(I)  6  B.  B.  439  (2  Bast,  342,  348,  (2)  19  B.  B.  335  (1  B.  &  Aid.  348, 

3fll),  355,  359). 
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the  CJoxTRT,  it  is  said  that  the  case  of  counties  and  bridges  within  Reg. 
them  is  analogous  to  that  of  parishes  and  highways  situate  within  the  inhabi- 
them :  as  to  which  it  is  familiar  law  that  the  parish  cannot  discharge  jj  J4^|*auM. 
itself  by  fixing  a  township  or  other  district  within  it  without  show- 
ing immemorial  usage  as  against  such  township  or  district.  It 
has  indeed  been  questioned,  in  the  case  of  Rex  v.  The  Inhabitants 
of  the  West  Riding  of  Yorkshire  (i),  whether,  where  a  county  sought 
to  throw  the  repair  of  three  hundred  feet  of  the  highway  at 
the  end  of  and  adjoining  to  a  bridge  upon  an  inferior  district 
(township  of  Leeds),  some  consideration  for  the  liability  of  such 
district  ought  not  to  have  been  stated  in  the  indictment.  It  was 
held,  however,  that  the  statement  of  immemorial  usage  was  suffi- 
cient :  but  that  such  statement  is  in  such  case  absolutely  necessary 
is  andoubted.  It  follows,  therefore,  that  the  statement  in  the 
Statute  of  Bridges,  "if  it  be  within  any  city  or  town  corporate, 
then  "  to  be  made  "  by  the  inhabitants  of  every  such  city  or  town 
corporate,"  is  to  be  understood  with  the  qualification  which  we 
have  noticed,  and  that  the  borough  of  New  Sarum  never  could 
have  been  liable  by  virtue  of  that  statute,  the  repairs  having 
always  been  performed  by  the  county. 

The  question,  therefore,  is,  whether  the  statute  of  5  &  6  Will.  IV. 
c.  76,  has  had  the  effiect  of  changing  the  legal  liability.  That  such 
a  change  could  only  be  effected  by  means  of  an  Act  of  Parliament, 
there  can  be  no  doubt.  That  the  Act  in  question  was  passed 
without  reference  to  the  case  which  has  arisen,  and  was  wholly 
unforeseen  ^amongst  the  extensive  alterations,  entirely  of  a  different  [  *^^^  ] 
description,  then  in  contemplation,  we  have  already  had  occasion 
to  observe.  It  may  be  an  inconvenience  perhaps,  and  an  incon- 
sistency, that  the  part  of  Fisherton  Anger  which  is  now  within 
this  borough  should  be  relieved  from  all  contribution  towards  the 
county  rate,  and  that  a  bridge  situated  within  the  extended  limits 
of  the  borough  should  be  still  repaired  by  the  county,  deprived 
by  the  effect  of  the  Act  of  Parliament  of  any  assistance  from  the 
newly  added  part  of  the  borough.  But  the  case  of  a  bridge  such  as 
this  will  remain  as  before,  at  least  common  to  the  borough  and  the 
county :  and,  considering  that  the  inhabitants  of  the  borough  have 
to  sustain  alone  the  borough  rate,  there  would  be  some  incon- 
venience in  casting  upon  them  also  the  entire  charge  of  maintaining 
the  bridge,  which,  before  the  newly  added  part  of  the  borough,  they 
only  shared  with  the  rest  of  the  county.    At  all  events  it  seems  to 

(1)  23  B.  B.  421  (4  B.  ft  Aid.  623). 
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Bbo.        ub  to  be  a  case  for  legislative  interference,  if  required,  and  that  it 

Tbb  imhabi-  ^<3  safer  to  allow  the  inconvenience  to  continue  than,  by  doubtful,  it 

Naw^fi^BUM   ™*y  ^  somewhat  forced,  construction,  to  change  the  legal  liability 

which  before  the  passing  of  the  Act  had  long  been  settled. 

Upon  the  whole  we  are  of  opinion  that  our  judgment  must  be  for 

the  defendants. 

Judgment  for  defendanU. 


18*5.  DOE  D.   CLAEKE  v.  SMAEIDGE. 

July  2 
JL,  (7  a  B.  967—960 ;  S.  C.  14  L.  J.  a  B.  327 ;  9  Jur.  781.) 

[  957  J  ^  tenancy  from  year  to  year  eo  long  as  both  parties  please  is  determin- 

able at  the  end  of  the  first  as  well  as  of  any  subsequent  year,  unless,  in 
creating  such  tenancy,  the  parties  use  words  showing  that  they  oontemidate 
a  tenancy  for  two  years  at  least. 

Therefore,  where  a  tenant,  at  the  expiration  of  a  term  of  years,  held 
over,  and  the  landlord  received  rent  from  him :  Held,  that  the  landlord 
might,  by  a  half  year's  notice,  require  him  to  quit  at  the  end  of  the  fint 
year  after  the  term  of  years  had  expired. 

Ejectment  for  a  messuage  and  land  in  the  parish  of  Halwell, 
Devon.    Demise,  April  18th,  1848. 

On  the  trial,  before  Patteson,  J.,  at  the  Exeter  Summer  Assises, 
1844,  the  following  facts  appeared.  The  defendant  held  of  the 
lessor  of  the  plaintiff  under  a  written  agreement  for  a  term  which 
expired  at  Lady  Day,  1842  (i).  After  that  day  he  held  over  with- 
out any  express  agreement.  He  paid  the  usual  rent  at  Midsummer, 
which  was  accepted  by  Clarke.  Before  Michaelmas,  1842,  Clarke 
gave  the  defendant  notice  to  quit  at  Lady  Day,  1848.  Defendant 
did  not  quit  at  that  time :  and  after  that  time  Clarke  distrained 
for  balance  of  the  rent  due  at  Lady  Day,  1848.  The  defendant's 
counsel  contended  that,  by  his  continuing  to  hold  after  Lckdy  Day, 
1842,  a  new  tenancy  commenced,  from  year  to  year ;  and  that 
such  tenancy  must  necessarily  be  for  two  years  certain.  The 
learned  Judge  was  of  opinion  that  the  doctrine  of  a  tenancy  from 
year  to  year  enuring  for  two  years  at  least  did  not  apply  to  a 
holding  over  after  the  determination  of  a  lease  for  a  year  certain : 
and  he  refused  to  nonsuit  on  the  objection.  He  told  the  jury  that 
the  continuance  of  the  relation  of  landlord  and  tenant,  between 
Clarke  and  the  defendant,  after  Lady  Day,  1842,  was  clear  from  the 
distress ;  but  that  Clarke  was  entitled  to  recover  the  premises  after 

(1)  Between  Clarke  and  defendant,  dated  30th  April,  1839,  for  three  years 
from  2dth  March,  1839. 
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the  expiration  of  one  year,  unless  the  evidence  showed  an  agree-        Dosd. 
ment  for  a  longer  *term :  and  on  this  latter  question  he  left  the        ^^^^^ 
case  to  the  jury  (i).    Verdict  for  plaintiff.    Crowder,  in  the  ensuing    Smabidgk. 
Term,  obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be 
entered. 

Cockbum    and  Barstow    now    showed    cause,    and   Crowder 
supported  the  rule. 

Besides  the  cases  mentioned  in  the  judgment  of  the  Coubt,  the 
following  authorities  were  referred  to:  Right  d.  Flower  v.  Darby  (2), 

Jenner  v.  Clegg  (8),  Mwrgatroyd  and  Wilkes  v. (4),  4  Bac.  Abr. 

839  (7th  ed.),  tit.  Leases  and  Terms  for  years  (L)  8,  Doe  d. 
Robinson  v.  DobeU  (6),  Beney  v.  Lindleyifi),  Roe  d.  Bree  v.  Lees  (7). 
The  judgment  of  the  Court  makes  a  further  report  of  the  argument 
unnecessary. 

Cur,  adv.  wit. 

LoBD  Dbnman,  Ch.  J.,  in  the  same  vacation  (July  9th),  delivered 
the  judgment  of  the  Court.  After  stating  the  facts  (which 
are  set  forth  verbatim  from  the  judgment,  p.  618,  ante  (8)),  his 
Lordship  proceeded : 

It  is  plain  that,  under  those  circumstances,  a  tenancy  from 
year  to  year  arose;  and  the  question  is  whether  it  enured  for 
two  years  certain  from  Lady  Day,  1842.  Now  a  tenancy  from 
year  to  year  lasts  only  so  long  as  both  parties  please ;  that  is,  it 
is  determinable  by  either  party  at  the  end  of  any  year,  by  giving 
notice  to  quit  half  a  year  before  the  end  of  the  year.  There  is 
no  reason  why  it  should  not  be  so  determined  at  the  end  of  the 
first  year,  as  well  as  at  the  end  of  any  subsequent  year,  ^unless  [  *969  ] 
the  parties  have  by  express  contract  prevented  such  determination. 
In  the  cases  of  Agard  v.  King  (9),  Denn  d.Jackliny.  Cai-tioright  (lo), 
Bellasis  v.  Burbrick  (ii),  Legg  v.  Stiiidwick  (12),  Birch  v.  Wnght  (18), 
Doe  d.  Cliadbom  v.  Green  (14),  Reg.  v.  Chawton  (16),  such  express 

(1)  See  Jmes  v.  Shears,  4  Ad.  &  El.  (8)  From  **The  defendant  held  "  to 
832.  "Lady  Day,  1843." 

(2)  1  E.  R.  169  (1  T.  K.  159).  (9)  Cro.  Eliz.  775. 

(3)  42  E.  E.  778  (1  Moo.  ft  Rob.  (10)  4  East,  29. 

213).  (11)  1  Salk.  209;  ;S.  C,  1  Ld.  Ray. 

(4)  1  T.  R.  161.     Stated  in  Right  d.      170. 

Flower  v.  Darby.  (12)  2  Salk.  414. 

(5)  55  R.  R.  632  (1  a  B.  806).  (13)  1  R.  R.  223  (1  T.  R.  378,  380). 

(6)  60  R.  R.  558  (3  Man.  &  G.  498).  (14)  48  R.  R.  626  (9  Ad.  &  El.  658). 

(7)  2  W.  BL  1171.  (15)  55  R.  R.  246  (1  Q.  B.  247). 
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Dob  d.      contract  appeared  either  by  the  pleadings  or  the  evidence.     In  this 
r.  case  there  is  no  sach  express  contract,  but  a  tenancy  for  two  years 

SiiARiDOK.  j^j  losLat  is  supposed  to  be  implied  of  necessity  by  law.  The  case 
of  Bishop  V.  Howard  (i)  was  cited  for  the  defendant,  some  words 
which  fell  from  Lord  Tentbrden  being  supposed  to  be  applicable  : 
but  on  looking  at  that  case  it  will  be  found  that  the  words  there 
used  do  not  afifect  the  present  question :  they  show  only  that  by 
holding  over,  and  payment  of  rent  as  rent,  a  tenancy  from  year  to 
year  is  created;  but  they  do  not  touch  the  question  when  that 
tenancy  may  be  determined. 

We  are  of  opinion  that  the  tenancy  from  year  to  year  so  long  as 
both  parties  please  is  determinable  at  the  end  of  any  year,  Uie  first 
as  well  as  any  subsequent  year,  unless  in  the  creation  of  the 
tenancy  the  parties  use  expressions  showing  that  they  contemplate 
a  tenancy  for  two  years  at  the  least.  Here  there  are  no  such 
words:  and  the  notice  to  quit  was  therefore  sufficient. 

We  are  aware  that  this  decision  may  appear  at  variance  with 
an  impression  which  has  prevailed  in  Westminster  Hall,  and 
has  perhaps  derived  some  countenance  from  the  words  of  Lord 
Tentbrden  in  Buhop  v.  Howard  {\)^  though  they  were  perfectly 
[  •seo  ]  unnecessary  for  *that  decision.  But  the  authorities,  when  examined, 
certainly  do  not  warrant  the  conclusion  that  has  been  drawn  from 
them,  for  the  reason  above  given:  and  it  would  be  absurd  in 
principle,  and  even  inconsistent  with  the  contract,  to  hold  that  the 
tenancy  exists  from  year  to  year,  determinable  by  half  a  year's 
notice  by  either  party,  and  yet  to  hold  that  neither  can  give  such 
notice  during  the  first  year.     The  rule  must  be  discharged. 

Rule  discharge. 


[976] 


1845.  DOE  D.  EDNEY  and   Others  v.  BENHAM. 

•^•'!!^'^-         DOE  D.  EDNEY  and  Others  v.  JOHN  BILLETT. 


(7  a  B.  976—983;  S.  C.  14  L.  J.  Q.  B.  342,  343 ;  9  Jur.  662.) 

Where  a  tenant  holds  premises  by  the  service  of  cleaning  the  pariah 
church,  without  any  pecuniary  render,  such  service  is  a  '*  rent "  for  which 
''a  distress"  may  be  made,  within  the  meaning  of  the  Beal  Property 
LimiUtion  Act,  1833  (3  &  4  Will.  IV.  c.  27),  ss.  1,  8. 

^k)  the  service  (under  the  like  drcumstanoes)  of  ringing  the  church  bell 
at  stated  hours  from  Michaelmas  to  Christmas. 

Where  lands  have  been  held  jointly  by  the  churchwardens  and  overseere 
of  a  parish  and  by  the  corporation  of  a  borough  in  which  it  lies,  the 

(1)  26  B.  B.  291  (2  B.  ft  G.  100). 
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latter  holding  as  trustees,  not  on  any  special   trust  but  for  general  Dok  d. 

parochial  purposes,  the  churchwardens  and  overseers  may  bring  eject-  Ednbt 
ment  for  such  lands  as  vested  in  them  by  the  Poor  Belief  Act,  1819  ^« 

(59  Geo.  in.  c  12),  s.  17.  knham. 

Thb  first  of  these  actions  was  an  ejectment  on  the  joint  demises 
(July  Ist,  1848)  of  the  churchwardens  and  overseers  of  the  parish 
of  Whitchurch,  Hants,  and  on  the  joint  demises  (same  date)  of  the 
churchwardens  only,  for  messuages  &c.  there  situate.  On  the 
trial,  before  Patteson,  J.,  at  the  Winchester  Summer  Assizes,  1844, 
it  appeared  that  the  tenement  in  question  was  part  of  certain, 
premises,  called  the  Church  Houses,  which  the  parish  officers 
claimed  as  vested  in  them  under  stat.  59  Geo.  UI.  c.  12,  s.  17.  A 
person  named  James  Billett  occupied  the  tenement  for  many  years, 
ending  in  1887,  when  he  died  ;  his  widow  continued  the  occupation 
after  his  death  ;  the  defendant  Benham  married  "^her  granddaughter,  [  *977  ] 
and  came  to  live  with  his  wife  on  the  premises,  where  he  continued 
till  the  grandmother's  death,  in  1841,  and  down  to  the  time  of 
bringing  this  action.  Neither  James  Billett  nor  his  successors 
paid  any  money  rent;  but  there  was  evidence  that  Billett  held  by 
the  service  of  cleaning  the  parish  church ;  that  Billett  had  regularly 
cleaned  the  church  or  paid  a  person  by  the  week  for  doing  so  ;  and 
that  the  cleaning  had  also  been  performed  by  the  occupiers  after 
Billett's  death,  down  to  1841.  The  defendant's  counsel  contended 
that  the  service  of  cleaning  the  church  was  not  a  rent,  and,  if 
not,  there  had  been  no  receipt  of  rent  by  the  parish  officers,  nor 
had  any  right  to  distrain  for  such  rent  accrued  to  them,  within 
twenty  years  (i),  and  their  claim  was  barred  by  stat.  8  &  4  Will.  IV. 
c.  27,  sects.  2  and  8(2).  The  learned  Judge  reserved  the  point; 
and  the  plaintiff  had  a  verdict;  the  jury  finding  (on  questions 
left  to  them)  that  James  Billett  was  tenant  to  the  churchwardens 
and  overseers,  and  that  there  was  no  new  taking  of  the  premises 
by  the  defendant  after  the  death  of  his  wife's  grandmother. 
Crowder^  in  the  ensuing  Term,  moved  for  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  a  new  trial  had.     He 

(1)  See  now  Beal  Property  Limitation  through  whom  he  claims,  to  make  an 
Act,  1874,  s.  2.  entry  or  distress  or  to  bring  an  action 

(2)  Stat.  3  &  4  Will.  IV.  c.  27,  s.  8,  to  recover  such  land  or  rent  shall  be 
enacts :  **  That  when  any  person  shall  deemed  to  have  first  accrued  at  the 
be  in  possession  or  in  receipt  of  the  determination  of  the  iirst  of  such  years 
proHtsof  any  land,  or  in  receipt  of  any  or  other  periods,  or  at  the  last  time 
rent,  as  tenant  from  year  to  year  or  when  any  rent  payable  in  respect  of 
other  period,  without  any  lease  in  such  tenancy  shall  have  been  received 
writing,  the  right  of  the  person  entitled  (which  shall  last  happen).'* 

subject   thereto,    or   of    the   person 
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Dosd.        cited  Doe  d.  Robinson  v.  Hinde{i),     A  rule  nisi  was  granted.     In 

r.  this  vacation  (2), 

Benham. 

[  978  ]  Butt  showed  cause  : 

If  there  was  no  new  tenancy,  the  defendant  was,  at  least,  not 
holding  under  any  better  title  than  the  former  tenant ;  and  he  held 
by  a  rent,  which  was  proved  to  have  been  rendered  as  late  as  1841. 
Stat.  8  &  4  Will.  IV.  c.  27,  s.  1,  declares  that,  under  that  Act,  "  the 
word  '  rent '  shall  extend  to  all  heriots,  to  all  services  and  suits  for 
which  a  distress  may  be  made."  And,  independently  of  this  enact- 
ment, it  could  not  be  contended  that  the  service,  for  example,  of 
ploughing  and  manuring  was  not  a  rent  because  no  money  passed. 

(GoLSRiDGB,  J. :  If  there  be  a  rent-service,  some  personal  duty, 
fealty  at  least,  is  implied.     Without  this,  it  is  a  rent-seek.) 

In  Go.  Litt.  142  a  (3)  it  is  shown  that  money  payments  are  no( 
essential  to  a  rent.  The  parish  officers  here,  instead  of  receiving  a 
money  rent  with  one  hand,  and  paying  for  the  service  with  Ihe 
other,  allow  the  service  to  be  the  rent.  Doe  d.  Robinson  v.  Hinde  (i) 
decides  nothing  as  to  the  present  case.  There,  the  lessor  of  the 
plaintiff  recovered,  though  it  was  argued,  for  the  defendant,  that 
keeping  a  grindstone  on  the  premises,  to  be  used  by  the  inhabitants 
of  the  township  at  their  pleasure,  was  equivalent  to  a  rent ;  but  the 
jury  expressly  found  that  the  land  had  never  been  the  property  of 
the  township  to  which,  if  to  any  party,  the  rent  was  due. 

(Lord  Dbnman,  Ch.  J, :  That  case  was  first  tried  before  me ;  and 
I  held  that  the  keeping  a  grindstone  was  a  rent :  but,  on  discoasion 
of  the  case  afterwards  in  Court,  it  was  argued  that,  to  meet  the 
provision  of  the  statute,  there  should  have  been  a  service  for  which 
a  distress  might  be  made  (4).) 

[  979  ]  It  might  for  the  service  now  in  question.  When  lands  were  held 
by  the  tenure  of  singing  a  mass  on  certain  days,  the  lord  might 
distrain  if  it  was  omitted  (6).  The  question  in  this  case  is,  what, 
according  to  sect.  8,  was, ''  the  last  time  when  any  rent  payable  in 
respect  of  "  the  tenancy  was  "  received."    And  that  was  when  the 

(1)  2  Moo.  &  Bob.  441.  (4)  A  new  trial  was  granted  (June 

(2)  July  3rd.  Before  Lord  Den-  24th,  1642),  but  without  deciding  any 
man,  Oh.  J.,  Patteeon,  WilliamB  and  point  whidi  it  was  thought  necessary 
Coleridge,  JJ.  to  report. 

(3)  The  passage  is  oited  at  length,  (5)  Litt.  s.  137. 
p.  625,  poBt 
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church  was  cleaned  in  1841.    The  character  of  the  defendant's       DoEd. 
tenancy,   under    the    circumstances    here    proved,    is    explained,  v. 

favourably  to  the  lessor  of  the  plain tiflf,  by  the  judgments  of  the      Bknham. 
Court  of  Exchequer  in  Doe  d.  Bennett  v.  Turner  (i)  and  the  Court 
of  Exchequer  Chamber  in  Turner  v.  Doe  d.  Bennett  (2). 

Barstow,  contra  : 

The  jury  having  found  that  no  new  tenancy  was  created  after 
the  grandmother's  death,  the  case  turns  upon  the  character  of  the 
possession  continued  from  James  Billett's  time,  and  the  meaning 
of  the  word  "  rent "  in  stat.  8  &  4  Will.  IV.  c.  27,  s.  8. 

(Patteson,  J. :  The  language  of  sect.  1  cannot  limit  the  sense  of 
that  term.    An  interpretation  clause  does  not  restrain  the  meaning.) 

As  rents  are  defined  by  Littleton,  sect.  218,  the  term  evidently 
implies  something  that  lies  in  render.  And  Coke  says  (Co.  Litt. 
142  a),  that  '*  the  rent  must  be  certain,  or  which  may  be  reduced  to 
a  certainty."  He  adds,  that  it  may  consist  of  other  things  than 
money,  but  all  these  are  described  as  capable  of  '*  delivery  "  and  as 
matter  of  "  profit." 

(Lord  Dbmman,  Ch.  J. :  "  Attendance  "  is  one.) 

No  instance  has  been  mentioned  of  a  distress  for  not  singing. 

(CoLBRiDGE,  J. :  Blackstone,  in  2  Comm.  102,  distinguishes  tenure 
in  frankalmoign  from  *tenure  by  divine  service,  "  in  which  the  [  •980  ] 
tenants  were  obliged  to  do  some  special  divine  services  in  certain ; 
as  to  sing  so  many  masses,  to  distribute  such  a  sum  in  alms,  and 
the  like ;  which,  being  expressly  defined  and  prescribed,  could  with 
no  kind  of  propriety  be  called  free  alms ;  especially  as  for  this,  if 
unperformed,  the  lord  might  distrain,  without  any  complaint  to  the 
visitor.") 

Probably  there  would  be  some  render  accompanying  the  tenure. 

(COLBRIDOE,  J. :  No. 

Lord  Dbmman,  Ch.  J. :  Certainly,  there  appears  to  be  a  difficulty 
in  the  case  where  a  distress  is  taken  for  a  service  unperformed  at  a 
past  time.    The  distress  is  a  pledge.    How  long  is  it  to  be  kept  ? 

(1)  56  li.  £.  693  (7  M.  &  W.  226).       (2)  60  B.  li.  850  (9  M.  &  W.  643). 
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Till  the  time  for  performing  the  service  comes  round  again,  when- 
ever that  may  be  ? 

CoLBRiDOB,  J. :  It  may  be  taken  that,  if  the  service  was  performed 
on  the  next  occasion,  the  distress  would  be  at  an  end. 

BtUt :  The  same  difficulty  arises  in  every  case  of  a  distress  for 
service  due  at  a  time  past.) 

The  Court  then  desired  to  hear  the  argument  in  Doe  d.  Edney  v. 
John  BilletL 

In  this  case,  the  ejectment  was  also  for  messuages  in  the  same 
parish,  on  the  joint  demises  (July  1st,  1843)  of  the  churchwardens 
and  overseers,  and  on  the  joint  demises  (same  date)  of  the  church- 
wardens only.  On  the  trial,  before  Patteson,  J.,  at  the  Winch^ler 
Summer  Assizes,  1844,  it  appeared  that  this  action  also  was 
brought  to  recover  a  tenement,  forming  part  of  the  Church  Houses, 
and  which  had  been  occupied  by  the  defendant.  The  defendant, 
during  such  occupation,  paid  no  pecuniary  rent,  but  held  by  the 
service  of  ringing  the  *bell  of  the  parish  church  at  five  in  the 
morning  and  eight  in  the  evening,  from  Michaelmas  Day  to  Christ- 
mas Day.  On  the  plaintiff's  case,  the  same  point  was  raised  as  in 
Doe  V.  Benham  on  stat.  3  &  4  Will.  IV.  c.  27,  s.  8.  The  defendant's 
counsel  put  in  a  lease  of  the  premises,  granted  in  1752  by  the  major 
and  burgesses  of  the  borough  of  Whitchurch  and  the  churchwardens 
of  the  parish,  and  argued  from  it  that  the  reversion,  at  that  time,  was 
not  in  the  churchwardens  alone,  and  therefore  that  the  premises 
were  not  vested  wholly  in  the  now  lessors  of  the  plaintiff  under 
stat.  59  Geo.  UI.  c.  12,  s.  17.  The  learned  Judge  reserved  both 
points.  As  to  the  latter,  the  jury  found  that  the  mayor  and 
burgesses  had  a  joint  interest  with  the  churchwardens  in  1752,  as 
trustees  for  the  parish ;  and  that  the  defendant  never  had  anything 
to  do  with  the  corporation.  Verdict  for  plaintiff.  Crowder^  in  the 
ensuing  Term,  obtained  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered,  or  the  verdict  reduced  to  a  moiety  of  the  premises 
mentioned  in  the  declaration,  or  a  new  trial  had. 

Butt  showed  cause,  and  referred,  on  the  first  point,  to 
Litt.  ss.  135,  186.  It  is  sufficient  to  refer,  as  to  the  second  point, 
to  the  judgment  of  the  Coubt. 


Barstow  supported  the  rule 


Cur,  adv.  vuU* 
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Lord  Denman,  Ch.  J.  now  delivered  judgment  in  both  cases. 

Doe  d.  Ednby  v.  Benham. 

The  sole  question  in  this  case  is,  whether  a  tenant  holding  a 
house  of  parish  officers  upon  the  condition  of  ^sweeping  the  church 
is  a  tenant  from  year  to  year  within  the  8th  section  of  stat.  8  &  4 
Will.  IV.  c.  27.  That  section  speaks  of  "  rent :  "  and  the  Ist 
section,  or  interpretation  clause,  enacts  that  the  word  ''  rent "  shall 
extend  to  ''  all  services  and  suits  for  which  a  distress  may  be  made." 
Can,  then,  a  distress  be  made  in  this  case  for  omitting  to  sweep 
the  church  ?  It  is  laid  down,  in  Co.  Litt.  142  a,  that  ''  rent  may 
as  well  be  in  delivery  of  hens,  capons,  roses,  spurs,  bows,  shafts, 
horses,  hawks,  pepper,  comine,  wheat,  or  other  profit  that  lieth  in 
render,  office,  attendance,  and  such  like,  as  in  payment  of  money  :  " 
and  that  for  these  things  there  may  be  a  distress. 

So  in  Co.  Litt.  96  a,  it  is  said :  ''  A  man  may  hold  of  his  lord  to 
shear  all  the  sheep  depasturing  within  the  lord's  manor;  and  this 
is  certain  enough,  albeit  the  lord  hath  sometime  a  greater  number, 
and  sometime  a  lesser  number  there ;  and  yet  this  incertainty,  being 
referred  to  the  manor  which  is  certain,  the  lord  may  distrain  for 
this  uncertainty."  So  in  96  b  (i),  it  is  laid  down  that,  if  land  be 
holden  by  the  service  of  singing  a  mass  every  Friday,  'the  lord 
may  distrain  for  not  doing  it. 

We  think  that  those  authorities  sufficiently  show  that  a  distress 
might  be  made  for  nonperformance  of  the  service  of  sweeping  the 
church,  and  therefore  that  this  case  is  within  the  8th  section  of 
the  Act.  No  question  was  made  at  the  trial  as  to  the  sweeping 
being  at  fixed  times. 

The  rule  must  be  discharged. 

Rvle  discharged. 

Dob  d.  Ednby  v.  Billbtt. 

In  this  case  the  house  was  held  by  service  of  ringing  the  church 
bell ;  and  the  point  is  the  same  as  in  the  last  case. 

There  was,  however,  a  further  point,  namely  that  the  reversion 
was  shown  to  have  been  formerly  in  the  mayor  and  corporation  of 
Whitchurch  and  of  the  churcnwardens  jointly.  It  was  therefore 
contended  that  the  property  did  not  pass  to  the  parish  officers 
under  stat.  59  Geo.  III.  c.  12,  s.  17:  and  the  cases  of  AUason 
V.    Stark  (2),   Attorney-General   v. 

(1)  litt.  sect  137. 

(2)  48  R  B.  493  (9  Ad.  &  El.  255). 

R.R. VOL.  I.XVIII.  40 


Levnn  (a).    In   re    Paddington 
(3)  42B.  B.  211(8Sim.  366). 


DOBd. 

Ednby 

«. 

BSKHAM. 
DOBd. 

Ednby 
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Charities  {!)  and  Gouldsworth  v.  Knights  (2)  were  relied  on  for  this 

purpose  (3). 

But  we  think  that  the  finding  of  the  jury  is  conclusive  on  this 

point ;  for  it  is  found  that  the  mayor  and  corporation  were  trustees 

only  for  the  parish :  and,  as  no  special  trust  is  found,  they  must 

have  been  trustees  for  general  parochial  purposes  ;  and  so  none  of 

the  above  cited  cases  apply. 

Rule  discharged. 


1845. 
Jan,  30. 
April  22. 

[984] 


CARUS    WILSON'S  CASE. 

(7  Q.  B.  984—1018  ;  S.  C.  14  L.  J.  a  B.  105,  201 ;  9  Jur.  393.) 

The  writ  of  hahtas  corpus  ad  auhjiciendum  nine  to  Jersey. 

A  Baron  of  the  Exchequer  may,  in  vacation  time,  imder  stat.  1  &  2  Yict. 
c.  4d,  8.  1  (4),  and  in  exercise  of  the  common  law  power  poeseseed  before 
that  statute  by  the  Court  of  Q.  B.,  issue  such  writ,  under  the  seal  of  the 
Court  of  Q.  B.,  returnable  in  that  Court  in  Term  time. 

He  may  do  so  on  affidavits  entitled  in  the  Exchequer,  inasmuch  as  the  appli- 
cation may  be  made  to  him  as  a  Baron  of  the  Exchequer,  upon  which  appli- 
cation he  may  act,  in  his  discretion,  by  making  the  writ  returnable  in  Q.  B. 

Semhley  that,  if  such  writ  were  obtained  1^  fraudulent  representation, 
this  Court  would  quash  it  on  motion. 

But  this  Court  will  not  quash  the  writ  because  it  appears  that  the  Judge 
who  issued  it  abstained  from  inquiring*  into  facts  which,  if  known  to  him, 
might  probably  have  induced  him  either  to  refuse  the  writ  or  only  to  grant 
a  rule  fi/«t.     Especially  if  such  facts  may  be  properly  returned. 

The  writ  issued,  directed  to  the  Viscount  and  Oaoler  of  Jersey,  com- 
manding them  to  bring  up  the  body  of  W.,  to  undergo  &o.  Betum,  that 
the  Viscount  and  Gaoler  took,  and  the  Qaoler  detained,  W.,  by  virtue  of  a 
sentence  of  the  Boyal  Court  of  Jersey,  which  was  set  out,  and  which  stated 
that,  in  a  cause  depending  before  them,  W.,  when  the  Court  waa  about  to 
deliver  an  interlocutory  judgment,  interrupted,  by  uttering  in  the  most 
unbecoming  tone  a  protest  against  the  competency  of  the  Court;  and  that 
the  Court,  conformably  with  an  article  in  the  Jersey  laws  ordering  that  all 
persons  who  shall  have  been  wanting  in  respect  to  the  Bailiff  should  be 
imprisoned  until  they  had  asked  pardon  and  paid  the  fine  imposed,  and  con- 
sidering that  the  Bidliff  had  in  the  course  of  the  cause  ordered  W.  to  be 
more  respectful,  condemned  W.  to  a  fine  of  10^  and  to  ask  pardon  of  the 
Court ;  and,  W.  having  refused  to  comply,  he  was  sent  to  prison  until  he 
should  have  obeyed :  That  the  sentence  was  legal  according  to  the  law  of 

R.  B.  359  (3  Ad.  &  £1.  188);  and  Doe 
d.  HiV/m  v.  Birehmore,  4S  B.  B.  629 
(9  Ad.  &  EL  662). 

ft)  Repealed  by  S.  L.  B,  Act  (No.  2), 
1888:  see  now  C.  O.  R.  1886,  rr.  235, 
238  and  (for  the  meaning  of  the  expre^- 
sion  *'  the  court  or  a  judge'*)  Baitr  v. 
Oakes  (1877)  2  a  B.  D.  at  p.  175,  46 

L.  J.  Q.  B.  at  p.  248,  and  Re  B 

[1892]  1  Ch.  at  p.  463,  61  L.  J.  Ch. 
447.— A.  C. 


(1)  42  B.  R.  248  (8  Sim. 

(2)  63  R  R.  619  (11  M.  &  W.  337). 

(3)  Reference  was  also  made  (by 
Btittf  in  showing  cause)  to  Doe  d. 
Uiggs  V.  IWry.  43  R.  R.  336  (4  Ad.  & 
El.  274) ;  Doe  d.  Hol>U  v.  Coekell,  43 
R.  R.  410  (4  Ad.  <&  El.  478) ;  and 
Ahl^man  v.  SniU,  51  R.  R  775  (4  M. 
&  W.  704).  He  likewise  cited  Doe  d. 
Ballrn  V.  MiUs,  41  R.  R.  364  (2  Ad.  & 
El.  17) ;  Doe  d.  Johneon  v.  Bayiup,  42 


VOL.  Lxvin.]        1845.     Q.  B.     7  Q.  B.  984—985.  627 

Jersey :  That,  by  such  law,  the  Viscount  and  Gaoler  were  obliged  to  take  and         Cards 
the  Gaoler  to  detain :  That  they  had  not,  and  by  such  law  could  not  have,      Wilson's 
any  warrant  other  than  the  sentence :  That  the  Court  was  presided  over  by  Cabh^ 

the  Bailiff  assisted  by  Judges  called  Jurats,  and  had  the  power  of  punishing 
such  a  contempt  in  the  manner  directed  by  the  sentence :  That  there  was 
such  an  article  as  mentioned  in  the  sentence :  That  the  matters  in  the 
sentence  were  true :  That  the  sentence  was  read  aloud  in  the  hearing  of  W., 
and  was  duly  entered  in  a  book  of  record  called  The  Book  of  Criminal  Pro- 
secutions, being  the  proper  book  for  the  purpose :  And  that  the  sentence 
was  in  due  form,  and  a  sufficient  authority  for  the  taking  and  detaining. 
Held, 

1 .  That  affidavits  could  not  be  received  for  the  purpose  of  showing  that 
the  Boyal  Court  had  acted  inconsistently  with  the  law  of  Jersey. 

2.  That  the  return  was  not  objectionable  for  want  of  showing  a  warrant 
for  the  caption  or  detainer. 

3.  That,  as  the  words  used  might  be,  and  were  by  the  Boyal  Court 
adjudged  to  have  been,  uttered  in  such  a  manner  and  tone  as  made  them 
contemptuous,  this  Court  would  consider  that  there  had  been  a  contempt. 

4.  That  it  sufficiently  appeared  that  W.  had  been  sentenced  to  ask  pardon 
of  the  Court  for  the  contempt,  and  was  legally  imprisoned  until  he  obeyed. 

Prisoner  remanded. 

Objection  having  been  made  to  the  return,  on  behalf  of  the  prisoner,  and 
counsel  having  been  heard  against  the  objection,  one  counsel  was  aJLlowed 
to  reply  in  support  of  it. 

The  following  order  was  made  by  Eolfe,  B. 

"  B.  M.  BoLFE.  Upon  hearing  Mr.  Peacock  for  Charles  Carus 
Wilson,  and  upon  reading  the  several  *affidavits  "  «&c.,  "  I  do  order  [  •^^^  ] 
that  a  writ  of  habeas  corpus  ad  subjiciendum  issue  directed  to  John 
Kandich,  Gaoler  of  the  gaol  of  her  Majesty's  gaol  in  Jersey,  and 
to  John  Le  Couteur,  Viscount  of  the  said  Island,  to  bring  up  to  the 
Court  of  Queen's  Bench  the  body  of  Charles  Carus  Wilson ; 
returnable  on  the  18th  day  of  January,  1845.  Dated  the  2Srd  of 
December,  1844." 

The  rule  was  obtained  on  an  affidavit  of  William  Bussell,  sworn 
before  Bolfe,  B.,  and  entitled  "  Sworn  in  the  Exchequer."  He 
deposed  that  he  had  read  an  affidavit  made  by  Mr.  Wilson,  and 
believed  the  same  to  be  true. 

A  copy  of  Wilson's  said  affidavit  was  annexed.  The  deponent 
stated  therein  that  he  was  an  Englishman,  and  a  subject  of  her 
Majesty,  having  been  born  in  England  and  resided  there  until 
1840,  when  he  went  to  live  in  Jersey ;  and  that  he  had  in  part 
resided  in  Jersey  up  to  the  then  present  time.  That,  on  23rd 
September  then  last,  he  was  seized  and  taken  by  the  Deputy 
Viscount  of  the  Island  of  Jersey  to  her  Majesty's  prison  there,  and 
lodged  in  the  custody  of  John  Eandich,  the  Keeper  of  the  said 
prison,  in  whose  custody  he  had  been  detained  ever  since.  That 
be  was  advised  and  believed  that  such  imprisonment  was  illegal* 

40-4 
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Cards  That  on  the  28rd  and  24th  September  then  last,  and  on  several 
Gabs.  subseqaent  occasions,  he  ''  demanded  of,  and  applied  to  the  said 
John  Kandich  for,  a  copy  of  the  warrant  or  warrants  of  commitment 
or  detainer  under  which  he,  the  said  John  Kandich,  detained  and 
detains  this  deponent  in  his  custody ;  and  that  the  said  John 
Kandich,  on  each  of  those  occasions,  told  deponent  that  he,  the 
said  John  Kandich,  had  nothing  of  the  kind  to  give  to  deponent/* 
[  •Qse  ]  '*  That,  on  Sunday  the  29th  day  of  September  last,  the  *8aid 

John  Kandich,  of  his  own  will  and  accord,  brought  into  and  left  in 
the  cell  where  this  deponent  was  then  confined  a  paper  writing  in 
the  words  and  figures  following ;  that  is  to  say : 

" '  Sept.  28,  1844,  Charles  Carus  Wilson  condemned  to  pay  a 
fine  of  ten  pounds  sterling  to  her  Majesty,  and  to  make  an  apology 
to  the  Court,  in  default  of  which  he  is  sentenced  to  be  imprisoned 
in  the  gaol  until  he  has  obeyed  the  said  judgment.  (Signed) 
J.  Lb  Coutbub,  Viscount. 

"  '  29  Sept.  1844. 

(A  true  copy.) 

"  '  John  Kandich,  Gaoler.*  " 

That  he,  Wilson,  had  not  received  from  Kandich,  or  any  other 
person  on  his  behalf,  a  copy  of  any  other  warrant,  and   verily 
believed    that    Kandich    had  no   warrant    whatever,    unless    the 
document  of  which  the  aforesaid  was  a  copy  could  be  called  suck 
"That  he  verily  believes  that  the  pretence  for  this  deponents 
imprisonment  is  an  alleged  contempt  of  the  Boyal  Court  of  Jersey, 
or  rather  a  pretended  Boyal  Court  in  Jersey;  but  this  deponent 
verily  believes  that  there  is  no  valid  judgment,  order  or  warrant 
in  existence  against  this    deponent  in  respect  of  such   alleged 
contempt,  and   that  the   Court,  as  then  composed,  was   utterly 
incompetent  to  act  as  a  judicial  body  on  that  occasion."     That, 
prior  to  his  imprisonment,  he  had  often  occasion  to  inquire  whether 
there  was  any  Commissioner  resident  in  Jersey  duly  authorised  by 
the  Court  of  Queen's  Bench  to  take  affidavits,  and  was  unable  to 
find  any  such  Commissioner;  and  that,  since  his  imprisonment, 
he  had  again  inquired,  and  believed  it  to  be  true  that  there  was  no 
such  Commissioner.     That  Edward  Nicolle  was  one  of  the  twelve 
[  *^^7  ]      *Jurat8  or  Judges  of  her  Majesty's  Boyal  Court  in  Jersey  ;  "  and 
deponent  verily  believes  that,  from  time  immemorial,  used  and 
approved  of,  the  said  Jurats  of  this  Isle  have  been  accustomed  to 
take  and  administer  oaths,  and  solemn  declarations  or  affirmations 
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in  lieu  of  oaths,  Id  all  matters,  causes  and  things,  civil  or  criminal,       Cabus 
arising  or  pending  in  the  Island  of  Jersey,  and  that  all  such        q^^^ 
oaths,"  &c.,  "  taken  by  and  before  any  one  of  the  said  Jurats,  have 
been  and  are  considered  binding  in  law  on  the  parties  making  the 
same  to  all  intents  and  purposes  of  law  whatsoever. 

'*  Sworn  in  her  Majesty's  gaol  in  Jersey,  by  the  within  named 
prisoner,  Charles  Carus  Wilson,  this  22nd  day  of  October,  1844, 
before  me,  Edward  NicoUe,  Esquire,  one  of  the  Jurats  or  Judges  of 
the  Isle  of  Jersey,  who,  from  time  to  time  immemorial,  have  been, 
and  are,  accustomed  to  make  and  administer  oaths  in  all  matters, 
civil  or  criminal,  arising  in  the  island  of  Jersey. 

'*  Before  me,  Edward  Nicollb,  Jurat,  Jersey, 
**  Charles  Carus  Wilson, 

**  Prisoner." 

BuBsell,  in  his  affidavit,  verified  the  signature  of  Mr.  NicoUe,  and 
confirmed  Wilson's  statement  as  to  NicoUe's  authority  to  take 
affidavits.  He  deposed  also  to  his  own  belief  that  Wilson  was 
imprisoned  without  lawful  warrant  or  authority,  and  that  the  paper 
writing  mentioned  in  Wilson's  affidavit  was  the  only  authority  for 
the  detainer,  and  was  not  a  sufficient  or  lawful  warrant,  according 
to  the  laws  of  Jersey  or  otherwise.  He  deposed,  further,  that  a  writ 
of  habeas  corpus  was,  on  or  about  6th  November,  1844,  duly  issued 
out  of  the  Court  of  Queen's  Bench,  commanding  Kandich  to  have 
the  body  of  Wilson  before  the  said  Court,  together  *with  the  day  [  •988  ] 
and  cause  of  his  being  taken  or  detained,  at  Westminster,  imme- 
diately after  the  receipt  of  the  writ.  That  deponent  was  informed 
and  believed  that  an  affidavit  was  prepared  to  prove  service  of  this 
writ  on  Kandich,  and  that  Mr.  NicoUe  was  requested  to  swear  the 
party  making  such  affidavit,  but  refused  to  do  so.  BusseU  added 
that  he  had  been  informed  and  believed  that  there  was  no  person 
in  Jersey,  competent  to  administer  the  oath,  who  would  administer  it. 

In  pursuance  of  the  above  mentioned  order  of  Bolfb,  B.,  the 
foUowing  writ  issued,  under  the  seal  of  this  Court. 

"  Victoria  "  &c.  *'  To  John  Kandich,  Keeper  of  our  gaol  of  Jersey, 
in  the  Island  of  Jersey,  and  to  John  Le  Couteur,  Viscount  of  said 
Island,  greeting.  We  command  you  that  you  have  the  body  of  Charles 
Carus  Wilson,  detained  in  our  prison  under  your  custody,  as  it  is 
said,  together  with  the  day  and  cause  of  his  being  taken  and  detained, 
by  whatsoever  name  he  may  be  called  or  known,  in  our  Court  before 
us,  at  Westminster,  on  the  18th  day  of  January  next,  to  undergo  and 
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Cabub       receive  all  and  singular  such  matters  and  things  which  our  said 
Cask.        Court  shall  then  and  there  consider  of  him  in  this  behalf :  and  have 
there  then  this  writ.     Witness  Thomas,  Lord  Denman,  at  West- 
minster, the  28rd  day  of  December,  in  the  8th  year  of  our  reign. 

'*By  the  Court, 

'*  BOBINSON." 

The  writ  was  indorsed  as  follows. 

''  At  the  instance  of  Charles  Carus  Wilson, 

"  R.  M.  ROLTB. 

'*  Wm.  a.  Langdalb,  7,  Gray's  Inn  Square,  London, 
"  Attorney  for  the  said  Charles  Carus  Wilson, 

"  28rd  December,  1844." 

[  989  ]  In  Hilary  Term  (11th  January)  1845,  Sir  F.  Thesiger,  Solicitor- 

General  (1),  obtained  a  rule  (2)  calling  upon  Wilson  to  show  cause 
why  the  writ  of  habeas  coi-pus  should  not  be  quashed ;  and  it  was 
ordered  that  John  Eandich  and  John  Le  Couteur  should  have  to 
the  23rd  of  January  to  make  a  return  to  the  writ.  The  grounds  of 
motion  were,  that  the  learned  Baron  could  not  issue  a  writ  in 
vacation  under  the  seal  of,  and  returnable  in,  this  Court.  That,  if 
he  had  such  power,  it  would  not  at  any  rate  authorize  a  w^it  to  run 
into  Jersey.  That  the  writ,  if  it  issued  at  all,  could  do  so  only  under 
statute  81  Car.  II.  c.  2,  and  that  it  was  not  in  conformity  with  that 
statute.  And  that,  upon  the  application,  the  learned  Baron  was 
not  informed  of  facts  which  would  have  induced  him,  had  he  known 
them,  to  exercise  a  discretion  in  refusing  the  writ. 

In  support  of  the  rule,  Thomas  Le  Bretouy  Esq.,  her  Majesty's 
Procurator-General  of  Jersey,  made  affidavit  that  Jersey  was  governed 
by  laws  and  customs  different  from  those  of  England.  That  the  Royal 
Court  there  was  composed  of  the  Bailiff  and  twelve  Jurats,  the  two 
Crown  officers,  namely  the  Procurator-General  and  the  Advocate- 
General,  the  Yicomte  or  Sheriff,  the  Greffier,  and  other  necessary 
officers  and  attendants.  That  it  was  a  court  of  record,  and  the  only 
Court  of  civil  and  criminal  jurisdiction  in  the  Island.  That  it  pos- 
sessed the  power  of  punishing  contempts;  and  that  the  Keeper  of  the 

[  *990  ]      prison  of  Jersey  was  bound  to  carry  into  execution  *such  sentence  for 
a  contempt  as  afterwards  mentioned.    That,  by  an  article  in  a  code 

(1)  The  Solicitor-Oeneral  stated  that  the  Queen*8  Bench,"  and,  in  the 
he  was  not  acting  for  the  Crown  in  ^^.  "Engknd.)  „  The  affidavits 
thiB  case.  ^          Jersey.    J ' 

(2)  The  inile  7iisi  was  entitled  *'Iu  were  entitled  "Inthe  Queen's  Bench." 


VOL.  Lxvra.]        1845.    Q.  B.     7  Q.  B.  990—991.  631 

of  laws  (]),  all  pereons  who  shoald  fail  in  respect  to  the  Bailiff  were  Casus 
to  be  punished  by  imprisonment  until  they  should  have  repaired  oasb. 
their  fault  by  asking  pardon,  and  paid  the  pecuniary  fine  imposed 
on  them.  That,  on  2drd  September,  1844,  during  the  sitting  of 
the  Eoyal  Court,  Mr.  Wilson  committed  a  contempt  of  the  Court, 
and  failed  in  respect  to  the  Bailiff,  in  the  manner  stated  in  the 
sentence  of  the  Court  after  mentioned.  The  affidavit  then  stated 
the  sentence,  which  makes  part  of  the  return  set  forth,  p.  688,  post^ 
and  which,  after  describing  the  contempt,  concluded  thus  (2) :  The 
CouBT  '*  has  condemned  the  said  Mr.  Wilson  to  a  fine  of  102.  sterling 
to  her  Majesty,  and  to  ask  pardon  of  the  Court.  And,  the  said 
Mr.  Wilson  having  refused  to  comply  with  the  judgment  of  the 
Court,  he  is  sent  to  prison  until  he  shall  have  obeyed."  The 
affidavit  went  on  to  state  that  Wilson  was  accordingly  committed 
to  the  custody  of  Kandich,  the  Keeper  of  the  prison  to  which, 
according  to  law,  it  was  right  that  he  should  be  committed.  That 
the  sentence  was  read  aloud  in  his  presence  and  that  of  his  advocate. 
That  the  Vicomte,  or  his  Deputy,  is  the  officer  whose  duty  it  is  to 
execute  the  sentences  of  the  Court ;  that  such  sentences  were 
publicly  read  in  open  Court,  and  that,  where  they  inflicted  imprison- 
ment, the  Vicomte  or  his  Deputy  conveyed  the  person  as  soon  as 
possible  to  the  gaol.  That  all  such  sentences  are  open  to  all  parties 
applying  to  read  the  same,  and  any  person  might  obtain  an  official 
copy.  That  an  order  or  *sentence  in  the  form  of  that  of  23rd  [  *^i  ] 
September,  1844,  is  the  only  authority,  by  the  law  and  custom  of 
Jersey,  which  is  drawn  up  or  used  in  criminal  matters  for  the 
purpose  of  authorising  the  arrest  or  detention  of  any  person  ordered 
or  sentenced  to  be  imprisoned ;  and  that  no  warrant  or  commit- 
ment is  ever  drawn  up  or  delivered  to  the  Vicomte  or  his  Deputy, 
or  the  Gaoler,  or  any  other  person,  for  authorising  arrest,  imprison- 
ment or  detention.  That  the  sentence  of  the  Court,  entered  and 
recorded  in  a  book  of  record  called  "Le  Livre  des  Poursuites  Crimi- 
nelles,"  is  the  only  authority  used  or  required  for  those  purposes ; 
'*  and  every  such  arrest,  imprisonment  and  detention  takes  place 
under  and  by  virtue  of  such  act  of  the  Court,  and  not  of  any  other 
or  separate  commitment,  warrant  or  authority  ;  nor  is  it  necessary, 
or  required  by  the  law  of  the  said  Island,  that  any  copy  of  such  act 
should  be  made  or  delivered  to  the  Vicomte,  his  Deputy,  the  Gaoler, 

(1)  Code  of  Laws  for  the  Island  of     French  in  the  affidavit,  with  a  trans- 
Jersey,  1771,  p.  163.  lation. 

(2)  The   sentence  was  set   out   in 
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Cabus  or  any  other  person  engaged  in  execating  or  obeying  the  same." 
Cask.  ^^^  that  the  deponent  believed  that  the  administration  of  justice 
in  Jersey  would  be  impeded  if  a  facility  were  given  to  the  issuing  of 
writs  of  habe<i8  corpus  from  the  Courts  of  Westminster  Hall  to  Jersey. 
Charles  de  Ste.  Croix,  Commis  au  Greffe,  or  Deputy  Registrar, 
of  the  Royal  Court,  confirmed  the  above  statement  of  the  law  of 
Jersey,  and  stated  that  contempts  of  the  Royal  Court  were  con- 
sidered criminal  offences,  or  "delitSf''  and  punishable  as  such  by 
fine  and  imprisonment  at  the  instance  of  the  Procuratar- General 
**  That  separate  and  distinct  books  are  kept  for  the  entry  and 
[  •992  ]  preservation  of  the  acts  or  orders  of  *the  said  Royal  Court ;  and 
that  a  separate  and  distinct  book  of  record  is  kept  for  the  entry  of 
acts  of  said  Court  relating  to  criminal  matters  and  proceedings; 
and  that  all  such  orders  or  acts,  in  the  matter  of  any  contempt  of 
the  said  Court,  are  considered  as  acts  and  orders  in  criminal  matters, 
and  are  accordingly  entered  in  the  books  of  '  Poursuites  Criminelles,* 
or  criminal  prosecutions."  And  that  the  act  of  28rd  September, 
1844,  was  entered  in  such  book.  That,  shortly  after  that  day, 
the  deponent  was  applied  to  for  an  office  copy  of  the  act,  and 
immediately  prepared  an  office  copy,  which,  as  he  was  informed 
and  believed,  was  delivered  to  Wilson  at  the  end  of  that  month  or 
the  early  part  of  the  next. 

Edward  Nicolle,  Esq.,  Jurat,  made  affidavit  that  he  had  declined 
swearing  Mr.  Wilson  or  his  wife,  on  the  ground  of  what  appeared 
to  him  the  impropriety  of  the  language  of  a  letter  addressed  to  him 
by  Wilson  ;  but  that  he,  Mr.  Nicolle,  bad  on  two  previous  occasions 
attended  at  the  prison  and  administered  an  oath  to  Wilson.  The 
Bailiff  and  ten  other  Jurats  (i)  also  made*  affidavit  that,  if  applied 
to,  they  would  have  administered  the  oath  to  Mr.  and  Mrs.  Wilson. 
In  the  same  Hilary  Term  (2), 

[  993  ]  Kelly  and  Peacock  showed  cause : 

It  is  objected,  in  the  first  place,  that  the  learned  Baron  had  no 
power  to  issue  a  writ  into  this  Court.     If  that  were  so  the  proper 

(1)  It  was  stated,  in  the  arg^ument,  and,  in  Hilary  Term,  1845  (Janiiaiy 
that  the  twelfth  Jurat  was  ill.  16th,  before  Lord  Denman,  Ch.  J., 

(2)  January  30th,  1845.  Before  Patteson,  Coleridge  and  Wightman, 
Lord  Denman,  Ch.  J.,  Patteson  and  JJ.),  Kelly  and  Peacock  showed  cause, 
Coleridge,  J  J.  A  writ  of  habecu  corpus  and  Sir  F.  2'hesiger,  Solicitor-Qeneral, 
had  been  obtained  from  Patteson,  J.,  and  Wortley  supported  the  rule.  The 
before  the  writ  was  issued  by  Bolfb,  Court  took  time  to  consider ;  but  no 
B.  Sir  F.  Thesigert  Solicitor-General,  judgment  was  pronounced,  the  return 
in  Michaelmas  Term,  1844,  obtained  a  to  the  writ  issued  by  Bolfs,  B.  having 
rule  nisi  for  quashing  the  former  writ;  made  the  other  writ  unnecessary. 
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mode  of  taking  the  objection  woald  be  by  motion  to  discharge  his       Cabus 
order,  not  to  quash  the  writ  itself  which  agrees  with  the  order.        qabe. 
But  he  had  power  to  order  the  writ.     [They  referred  to  stats. 
11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  4  (i),  and  1  &  2  Vict.  c.  45, 
8.  1  (2),  and  Leonard  Watson's  case  (8).] 

Then  objections  are  taken  depending  on  the  nature  of  the  writ  [  994  ] 
itself.  It  is  said  that  the  writ  cannot  be  considered  as  issued 
under  stat.  56  Geo.  III.  c.  100,  the  prisoner  being  confined  "  for 
some  criminal  or  supposed  criminal  matter,"  and  therefore  within 
the  exception  in  sect.  1.  It  is  true  that  in  Mr.  Long  Wellesley's 
case  (4)  an  attachment  for  a  contempt,  committed  by  clandestinely 
removing  a  ward  of  Chancery,  was  considered  as  in  the  nature  of  a 
criminal  proceeding  so  far  as  regarded  the  jurisdiction  of  that 
Court :  but  the  doctrine  has  never  been  applied  to  a  habeas  corpus. 
It  is  also  said  that,  although  stat.  81  Car.  II.  c.  2,  s.  2,  applies  to 
the  case  of  parties  detained  for  any  crime  not  being  treason  or 
felony,  the  present  writ  is  not  conformable  to  that  statute,  not 
being  marked  ''per  statutum "  &c.,  as  required  by  sect.  3.  But  the 
writ  may  be  supported  at  common  law,  as  in  Ex  parte  Beeching  (5). 
CoLEBiDOB,  J.,  in  Leonard  Watson's  case  (6),  cites  8  Blackst.  Com.  181, 
to  show  that  such  a  writ  ran  at  common  law  in  Term  or  during 
vacation. 

(Pattbson,  J. :  I  doubt  whether  ^Blackstone  be  correct  in  stating      [  *995  ] 
that  the  writ  may  by  common  law  be  returnable  in  vacation.) 

Leonard  Watson's  case  (7)  shows  that  he  is. 

(LoBD  Dbnman,  Ch.  J.  referred  to  Rex  v.  Clarke  (8).) 

The  learned  Baron  has  therefore  exercised  only  the  common  law 
power  of  this  Court,  as  he  was  authorised  to  do  by  stat.  1  &  2  Vict, 
c.  45,  8.  2.  He  has  made  the  writ  returnable  here,  because  it  was 
a  proceeding  of  this  Court  which  he  was  directing.  He  could,  if 
there  had  been  time  before  Term,  have  made  it  returnable  before 
himself  in  vacation,  acting  with  the  authority  of  a  Judge  of  this 
Court ;  but  he  could  not  have  made  a  writ  of  this  Court  returnable 
before  himself  in  Term  time. 

It  will,  however,  be  urged  that  stat.  1  &  2  Vict.  c.  45,  is  not  binding 
in  Jersey :  and  it  is  true  that  an  Act  of  Parliament,  not  naming  the 

(1)  Repealed  by  42  &  43  Vict  c.  59.  (6)  28  E.  E.  224  (4  B.  &  C.  136). 

(2)  See  uote,  ante,  p.  626.  (6)  48  B.  B.  659  (9  Ad.  &  £1.  739). 

(3)  48  R.E.6o9  (9  Ad.  &  El.  731,744).  (7)  48  R.  B.  669  (9  Ad.  &  El.  731). 

(4)  2  Rufis.  &  My.  639;  see  p.  668.  (8)  1  Burr.  606. 
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Cabub       Island,  is  not  held  to  apply  there :  bat  the  rale  does  not  apply  to 

\lTyv  flu  ft w' A 

Cask.  ^^^^  ^  provision  as  that  in  stat.  1  &  2  Vict.  c.  45,  s.  1,  which 
regulates  only  the  mode  of  patting  this  Court  in  motion,  and 
creates  no  new  law  and  no  new  power  in  the  Court.     ♦     *     * 

[  996  ]  Sir  F.  Thesiger,  Solicitor-General,  Wordey  and  J.  W.  Smith, 

contra : 

By  common  law,  a  writ  like  this,  returnable  here,  could  be  issued 
only  by  a  Judge  of  this  Court.  The  power  conferred  by  stat 
81  Car.  II.  c.  2,  has  not  been  exercised,  the  writ  not  being  marked 
"per  Btatutumy  Under  stat.  56  Geo.  III.  c.  100,  s.  1,  any  Judge 
could  issue  the  writ  returnable  in  his  own  Court,  or  before  himself, 
but  not  in  any  Court  of  which  he  was  not  a  Judge.  Then  this 
proceeding  is  said  to  be  justifiable  under  stat.  1  &  2  Vict.  c.  45.  But 
sect.  1  of  that  Act  recites  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  4, 
which  related  only  to  business  depending  before  the  Courts ;  and 
the  object  of  stat.  1  &  2  Vict.  c.  45,  was  merely  to  enable  every 
Judge  to  act  in  causes  where  the  Court  of  which  he  was  a  member 
had  no  jurisdiction,  not  to  give  him  authority  in  cases  not  depending 
in  Court;  and  indeed  it  applies  only  where  some  Court  other  than 
his  own  had  exclusive  jurisdiction,  whereas  here  the  Courts  have  a 
common  jurisdiction. 

Next,  stat.  1  &  2  Vict.  c.  45,  does  not  apply  to  Jersey,  that  Island 
not  being  named  :  1  Blackst.  Com.  106,  4  Inst.  287  (i).     *     *     * 
[  997  ]  Further,  the  learned  Baron  was  misled  by  the  affidavits  upon 

which  he  granted  the  rule.  Bussell's  statement  as  to  the  inability 
to  swear  affidavits,  is  distinctly  negatived.  And,  if  the  learned 
Judge  had  been  told  that  this  was  a  commitment  for  contempt,  and 
that  such  commitment  was,  by  the  law  of  Jersey,  a  criminal  process, 
that  a  formal  adjudication  had  been  made,  and  that,  by  that  law, 
no  warrant  is  necessary  for  imprisonment,  he  would  in  his  dis- 
cretion have  refused  the  writ.  It  is  true  that  the  writ  is  claimable 
of  right;  but  it  does  not  issue  as  of  course.  Some  foundation  for 
the  application  must  be  shown.  In  Leonard  Watson's  case  (2)  the 
writ  issued  upon  affidavits  suggesting  objections  to  the  imprison- 
ment. Hobhouse's  case  (3),  and  the  authorities  there  cited,  especially 
Rex  V.  Schiever  (4),  show  that  the  writ  may  be  refused  if  no  proper 
ground  be  laid  for  the  application.     Possibly,  in  this  case,  the 

(1)  The  caae of  Parliamentin  Ireland,  (3)  22  B.  R  443  (3  B.  &  Aid.  420). 
12  Co.  Rep.  109,  was  also  referred  to.         See  5.  O.  2  Ghitt.  Rep.  207. 

(2)  48  R.  R.  659  (9  Ad.  &  El.  731).  (4)  2  Burr.  765. 
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learned  Baron,  if  properly  informed,  would  have  granted  a  rule       Garus 

nisi  for  a  habeas  corpus,  as  was  done  in  R.  Blake^s  case  (i)  and  in        cask. 

Wade's  case  (2).     The  principle,  that  granting  the  writ  at  common 

law  is  not  a  matter  of  course,  is  distinctly  asserted  by  Wilmot,  Gh.  J., 

in  his  Opinion  on  the  writ  of  habeas  corpus  (3).     Indeed,  if  the  law 

were  otherwise,  a  person  secluded  on  account  *of  his  having  upon       [  *998  ] 

him  an  infectious  disorder,  or  a  violent  lunatic,  might  be  removed 

for  a  time  from  proper  custody.     The  inexpediency  of  allowing  the 

writ  to  go,  as  a  matter  of  course,  into  every  country  subject  to  the 

British  Crown,   is  manifest :   and,   as  to  Jersey,   the  affidavits 

expressly  assert  this. 

(Coleridge,  J. :  Is  there  any  instance  of  quashing  a  writ  of 
habeas  corpus  in  the  way  suggested  by  this  rule  ?) 

A  certiorari  may  be  quashed:  and,  in  Rex  v.  Cowle{4),  Lord 
Mansfield  treats  the  question,  whether  a  certiorari  could  go  to 
Berwick,  as  analogous  to  the  question  whether  a  habeas  corpus 
could  go  thither. 

Lord  Dbnman,  Ch.  J. : 

The  affidavit  on  which  this  writ  was  obtained  is  entitled  in  the 
Exchequer. , 

Peacock : 

It  does  not  appear,  by  the  affidavits  on  which  this  rule  was 
obtained,  that  there  was  no  affidavit  sworn  in  the  Queen's  Bench 
on  applying  for  the  writ.  Even  if  it  did,  that  would  be  a  ground 
only  for  moving  to  quash  the  Judge's  order. 

Cur,  adv.  vult. 

Lord  Dbnman,  Ch.  J.,  in  the  same  Term  (January  81st),  delivered 
the  judgment  of  the  Court  : 

That  the  writ  of  habeas  corpus  ad  subjiciendum  has  legal  force  in 
the  Island  of  Jersey,  and  must  be  obeyed  there,  is  now  admitted  on 
all  hands.  Nor  can  we  be  parties  to  the  encouragement  of  any 
doubt,  whether  the  inconveniences  that  may  possibly  arise  is  giving 
effect  to  the  writ  will  justify  us,  or  any  Judge  who  may  possess  *the       t  '^^^  ] 

(1)  2  M.  &  S.  428.  4  Bac.  Ab.  141  (7th  ed.)  tit.  Habeas 

(2)  2  M.  ft  8.  429,  note  (a).  Corpus  (B)  13. 

(3)  Notes  of   Opinions  and  Judg-  (4)  2  Burr.  834,  855. 
menta,  &c.,  pp.  88,  91,  &c.    And  see 
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garus       power,  in  declining  the  exercise  of  it  in  behalf  of  any  person  who 
Wilson's      i      •  n  •        -i. 

Cask.        lawfully  requures  it. 

The  present  question  therefore,  on  the  rule  for  quashing  the 
writ  issued  by  my  brother  Bolfb,  depends  on  the  peculiar  circum- 
stances belonging  to  that  writ.  Had  the  learned  Baron  power  to 
issue  the  habeas  corpus  ?  We  are  convinced  by  the  discussion  that 
he  possesses  that  power.  The  statute  1  &  2  Vict.  c.  45,  s.  1,  uses 
the  words  '*  habeas  carpus  "  in  the  most  general  and  unrestricted 
manner.  In  any  case  we  shall  be  slow  to  control  the  operation  of 
unambiguous  words  from  any  supposed  intention  of  the  Legisla- 
ture:  and  we  should  least  of  all  think  ourselves  at  liberty  to 
pursue  that  course  so  as  to  restrain  the  power  to  issue  a  writ  of 
habeas  corpus. 

We  do  not  think  it  needful  to  dwell  more  particularly  on  the 
arguments  urged  at  the  Bar  in  support  of  that  proposition.  But, 
secondly,  these  affidavits  are  entitled  "  In  the  Exchequer  :  "  and  a 
serious  doubt  was  felt  whether,  so  entitled,  they  can  authorise  a 
Baron  of  that  Court  to  act  as  a  Judge  of  this,  under  the  statute  so 
often  alluded  to.  No  reference  was  made  yesterday  to  the  rule 
promulged  by  all  the  Courts  in  Hil.  T.  2  Will.  IV. :  I.  4  (i).  "  An 
affidavit  sworn  before  a  Judge  of  any  of  the  Courts,'*  &c.,  ''  shall 
be  received  in  the  Court  to  which  such  Judge  belongs,  though  not 
entitled  of  that  Court ;  but  not  in  any  other  Court,  unless  entitled 
of  the  Court  in  which  it  is  to  be  used."  This  rule  is  not  applicable 
to  the  present  case ;  but  its  language  points  out  a  distinction  which 
we  think  is  so  applicable.  These  affidavits  are  not  pressed  upon 
us  to  be  received  here :  they  have  been  received,  and  have  per- 
[  •1000  ]  formed  *their  office,  before  the  learned  Baron.  Were  they  properly 
received  by  him  ?  It  is  enough  to  say  that  they  may  have  been  ; 
for,  when  they  were  laid  before  him,  he  may  have  acted  as  a  Judge 
of  the  Exchequer,  and  had  power  to  make  his  writ  returnable  there. 
It  is  stated  that  he  was  requested  to  do  so ;  but  that  he  himself 
saw  reason  to  suggest  that  it  should  be  made  returnable  before  us. 
Then,  he  would  have  received  them  properly  in  the  first  instance ; 
and  he  had  a  discretion  as  to  the  Court  where  the  writ  should  be 
made  returnable,  and  might  lawfully,  on  these  affidavits,  send  the 
matter  before  the  Queen's  Bench. 

But,  thirdly,  a  deception  is  said  to  have  been  practised  by  the 
applicant,  inasmuch  as  he  knew  that  he  was  imprisoned  under  a 
sentence  of  contempt  pronounced  by  the  Boyal  Court  of  Jersey, 

(1)  3  B.  &  Ad.  375. 


VOL.  Lxviii.]      1845.     Q.  B.     7  Q.  B.  1000—1001.  687 

and  fraadalently  suppressed  that  fact.    If  the  Baron  had  been       Cabus 

WlLeON*B 

properly  informed  of  it,  he  would  not  (it  is  said)  have  issued  the  casb. 
writ  at  once,  but  would  either  have  required  full  information  of 
such  fact  from  the  applicant,  as  was  done  in  Hobhouse's  case  (i),  or 
would  have  granted  only  a  rule  nisi.  In  either  case  there  may 
possibly  be  good  reason  for  believing,  as  was  contended,  that  the 
writ  would  not  have  issued. 

It  may  be  that,  if  it  appeared  beyond  a  doubt  that  a  fraud  had 
been  practised,  the  writ  ought  to  be  quashed.  But  of  the  fact  we 
are  not  satisfied.  It  rather  seems  that  Mr.  Wilson,  an  English 
lawyer  (2),  may  have  bond  fide  believed  that  a  warrant  for  his  com- 
mitment was  necessary,  and  that  either  the  absence  of  any  warrant, 
*or  the  refusal  to  show  him  the  warrant,  would  entitle  him  to  [  *iooi  ] 
his  liberation.  He  may  very  probably  have  been  ignorant  that 
by  the  law  of  Jersey  the  sentence  of  the  Court  was  in  itself  a 
sufficient  warrant. 

If  fraud  is  not  made  out,  we  must  consider,  fourthly,  whether 
the  writ  is  to  be  set  aside  because  the  learned  Baron  did  not  require 
the  information  which  might  have  been  given,  i.e.  whether  he  has 
abstained  from  exercising  a  discretion  so  obviously  demanded  by 
the  occasion  that  we  ought  to  condemn  and  annul  what  he  has 
done.  The  strong  cases  supposed,  of  an  application  for  pro- 
ducing a  sick  man  labouring  under  an  infectious  distemper,  or  a 
raving  and  dangerous  maniac,  brought  to  the  knowledge  of  the 
Court,  would  show  an  overruling  necessity  to  which  all  other 
considerations  must  give  way.  But  there  is  a  wide  difference 
between  such  a  state  of  things  and  the  inconvenient  general  con- 
sequences that  may  possibly  attend  the  liberation  of  a  sane  man, 
by  whatever  authority  imprisoned.  We  do  not  intimate  that  a 
previous  inquiry  would  be  wrong  where  there  is  reason  for  sup- 
posing the  prisoner  to  be  under  sentence  of  a  Court.  On  the 
contrary,  we  think  such  a  course  the  most  desirable,  and  may 
conjecture  that  the  learned  Judge  would  probably,  on  more  reflec- 
tion, have  granted  a  rule  nisi  for  that  purpose.  But  this  is  an 
application  to  quash  a  writ  actually  gone  forth.  We  find  from  the 
Master  of  the  Crown  Office  that  the  Court  held  more  than  once, 
in  26  Geo.  III.,  that  no  writ  of  habeas  coj-piis  should  be  quashed  for 

(1)  22  B.  R.  443  (3  B.  &  Aid.  420 ;  described  himself  as  **  gentleman,'*  in 
2  Chitt.  Bep.  207).  the  introductory  part  of  the  affidavit 

(2)  It  was  understood  that  Mr.  annexed  to  Bussell's  affidavit  {aniey 
Wilson  was  an  English  attorney.    He  p.  627). 
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CARU8       matter  that  can  be  properly  returned  to  it.     As  a  general  rale,  that 

Cask.        is  certainly  the  most  convenient  coarse,  most  just  to  the  party 

applying  for  the  writ,  and  most  in  furtherance  of  the  great  object 

[  *1002  ]      for  which  our  Constitution  has  appointed  it.     But,  as  *the  learned 

Baron,  with  full  authority,  has  formed  his  own  opinion  on  these 

circumstances,  and  has  so  far  helped  the  applicant  on  his  way  to 

obtain  his  freedom,  we  do  not  feel  ourselves  justified  in  interfering 

with  his  progress  in  the  manner  prayed. 

Rule  discharged. 

The  following  return  was  made. 

**  We,  the  said  John  le  Couteur,  Viscount  of  the  Island  of  Jersey, 
in  the  writ  hereunto  annexed  named,  and  John  Eandich,  Keeper  of 
her  Majesty's  gaol  in  the  said  Island,  in  the  said  writ  also  named, 
do  hereby  certify  and  return,  in  obedience  to  the  said  writ,  that, 
before  the  coming  of  the  said  writ  to  us,  to  wit  on  the  23rd  day  of 
September,  a.d.  1844,  we  did  take  into  our  custody,  and  the  said 
John  Eandich  still  does  detain  in  custody,  the  said  Charles  Cams 
Wilson,  in  the  said  writ  named,  under  and  by  virtue  of  a  certain 
sentence  of  the  Boyal  Court  of  the  said  Island  of  Jersey,  which 
said  sentence  is  in  the  French  language,  and  is  as  follows.*'  (The 
sentence  was  then  set  out  in  French.)  '*  And  which  said  sentence, 
being  translated  into  the  English  language,  is  as  follows. 

*'  *  At  the  Royal  Court  of  the  Island  of  Jersey,  in  the  year  1844, 
the  2Srd  day  of  September:  Whereas,  in  a  cause  depending 
between  Mi\  John  Le  Gros  and  Mr.  Charles  Cams  Wilson  on  the 
one  part,  and  Peter  Le  Sueur,  Esquire,  an  advocate  of  the  Bar,  on 
the  other  part,  the  said  Mr.  Wilson,  when  the  Court  was  on  the 
point  of  delivering  an  interlocutory  judgment  in  the  said  cause, 
took  upon  himself  to  interrupt  the  Court  by  uttering,  in  the  most 
unbecoming  tone  (i),  the  following  words, — I  solemnly  protest 
against  the  reading  of  the  judgment,  which  you,  an  incompetent 
Court,  composed  of  a  Bailiff,  and  two  Lieutenant  Bailiffs,  who  have 
been  recused,  and  who  have  not  purged  themselves  of  that  recusa- 
tion and  have  not  the  power  to  do  so,  have  rendered :  the  Court, 
conformably  with  the  conclusions  of  the  Queen's  Procurator-Oeneral, 
applying  the  article  of  the  code  of  laws  which  orders  that  all 
persons  who  shall  have  been  wanting  in  respect  to  the  Bailiff,  as 
representing  the  person  of  her  Majesty,  shall  be  punished  by 
imprisonment  until  they  shall  have  made  reparation  for  the  same 
by  asking  pardon,  and  shall  have  paid  the  pecuniary  fine  imposed 
(1)  **  En  pronon9ant,  du  ton  le  plus  inconyenant." 
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upon  them,  according  to  the  nature  of  the  offence ;  and  considering       Cabus 
that  the  Bailly  has  several  times,  but  in  vain,  during  the  arguing        qabb. 
of  the  said  cause,  ordered  the  said  Mr.  Wilson  to  be  more  cautious 
in  his  expressions,  and  more  respectful  in  his  conduct  towards  the 
Court;    has   condemned  *the  said  Mr.  Wilson  to  a  fine  of  lOZ.      [  ♦1003  ] 
sterling  to  her  Majesty,  and  to  ask  pardon  of  the  Court.     And,  the 
said  Mr.  Wilson  having  refused  to  comply  with  the  judgment  of 
the  Court,  he  is  sent  to  prison  until  he  shall  have  obeyed. 

"  '  Fbs.  Godfbay,  GreP.' 

**  And  we  further  certify  and  return  that  the  said  sentence  was 
duly  and  lawfully  made  and  pronounced  by  the  said  Boyal  Court 
of  Jersey,  according  and  in  conformity  to  the  law  then  and  still  in 
force  in  the  said  Island.  And  that,  according  to  the  law  aforesaid, 
the  said  sentence  was  and  is  a  good,  valid  and  lawful  authority  and 
sentence,  whereby,  and  in  obedience  to  which,  we  were  obliged  and 
empowered  to  take  into  our  custody,  and  the  said  John  Kandich 
has  been  and  is  obliged  and  empowered  to  detain  therein,  the  said 
Charles  Carus  Wilson  as  aforesaid,  and  that  we  had  and  have  not, 
nor  according  to  the  law  of  the  said  Island  could  have  had  or 
could  haye,  any  warrant  or  authority  for  so  taking  and  detaining 
him,  other  than  or  different  from  the  sentence  aforesaid. 

''  And  we  do  further  certify  and  return  that  the  said  Island  of 
Jersey  is,  and  from  time  immemorial  has  been,  governed  by  laws 
different  from  those  of  England.  And  that,  long  before  the  taking 
and  detaining  the  said  Charles  Carus  Wilson,  there  was,  and  ever 
since  has  been,  and  still  is,  in  the  said  Island,  a  Court  entitled  the 
Boyal  Court  of  Jersey,  being  the  said  Court  by  which  the  said 
sentence  was  so  pronounced  as  aforesaid,  and  which,  during  all  the 
time  aforesaid,  has  been  and  still  is  the  only  Court  of  criminal  and 
civil  jurisdiction  in  the  said  Island.  That  an  appeal  lies  from  the 
said  Court  to  the  Sovereign  in  Council,  and  to  no  other  authority 
or  tribunal  whatever.  That  the  said  Court,  during  all  the  time 
aforesaid,  has  been  and  is  presided  over  by  a  high  officer  entitled 
the  Bailiff,  who  is  the  principal  civil  functionary  in  the  Island  of 
Jersey,  and  who,  while  so  presiding,  is  considered  to  represent  the 
Sovereign,  assisted  by  certain  Judges,  called,  in  the  said  Island, 
Jurats.  That  the  Viscount  of  the  said  Island  of  Jersey  is  an  officer 
of  the  said  Court,  whose  duty  it  is  to  take  care  that  its  sentences 
and  orders  are  carried  into  effect.  And  that  the  Procurator-General 
and  Advocate-Oeneral  of  Jersey  are  also  officers  of  the  said  Court, 
whose  duty  it  is  to  appear  and  act  on  behalf  of  the  Crown  in 
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Carus  criminal  and  other  matters.  That  all  pleadings  in  the  said  Conrt 
cfss!  ^  h&^6  been  and  are  delivered,  and  all  acts,  sentences  and  proceed- 
ings of  and  in  the  said  Court  have  been  and  are  pronounced  and 
expressed,  in  the  French  language.  That,  long  before  the  taking 
and  detaining  the  said  Charles  Carus  Wilson  as  hereinbefore 
mentioned,  the  said  Boyal  Court  of  Jersey,  by  the  law  of  the  said 
Island,  possessed,  and  ever  since  has  possessed,  and  still  possesses, 
the  power  of  punishing  such  a  contempt  and  disrespect  as  in  and 
by  the  said  sentence  appears  and  is  stated  to  have  been  comniitted 
by  the  said  Charles  Carus  Wilson  in  the  manner  in  and  by  the  said 
[  •1004  ]  sentence  directed.  That,  by  an  article  in  and  *forming  part  of  a 
certain  code  of  laws,  and  which,  before  and  at  the  time  of  the  so 
taking  and  detaining  the  said  Charles  Carus  Wilson  as  aforesaid, 
was,  and  ever  since  has  been,  and  still  is,  in  force  in  the  said  Island 
of  Jersey,  and  during  all  that  time  formed,  and  still  forms,  part  of 
the  law  thereof,  it  was  and  is  directed  in  manner  following :  (that 
is  to  say) "  (the  article  was  then  set  out  in  French) :  "  which 
signifies,  in  English,  '  that  all  persons  who  shall  have  failed  in 
respect  to  the  Bailiff  (as  one  representing  the  person  of  the 
Sovereign)  shall  be  punished  by  imprisonment,  until  they  have 
repaired  their  fault  by  asking  pardon,  and  have  paid  the  pecuniary 
fine  which  shall  have  been  imposed  on  them,  according  to  the 
nature  of  the  offence.'  And  we  further  certify  and  return  that,  on 
the  28rd  day  of  September,  a.d.  1844,  during  the  sitting  of  the  said 
Boyal  Court  of  Jersey,  and  while  the  Bailiff  and  Jurats  were 
present  and  sitting  in  the  said  Court,  the  said  Charles  Carus  Wilson 
committed  a  contempt  of  the  said  Court,  and  failed  in  respect  to 
the  Bailiff  in  the  manner  and  by  the  misconduct  in  the  aforesaid 
sentence  stated  and  set  forth.  And  we  further  certify  that  the 
several  matters  and  things  stated  and  set  forth  in  the  said  sentence 
are  truly  and  correctly  stated  and  set  forth.  And  that,  the  said 
Charles  Carus  Wilson  having  so  acted  and  spoken,  and  having 
committed  such  misconduct  and  disrespect  as  in  the  said  sentence 
mentioned,  within  the  view  and  in  the  hearing  of  the  said  Court, 
such  proceedings  were  thereupon  had,  and  the  said  Court,  after  due 
examination  and  consideration  of  the  said  conduct  of  the  said 
Charles  Carus  Wilson,  and  after  full  opportunity  to  the  said  Charles 
Carus  Wilson  to  defend,  explain  or  apologise  for  his  said  conduct, 
did,  in  conformity  with  the  law  of  the  said  Island,  in  the  presence 
and  hearing  of  the  said  Charles  Carus  Wilson,  and  of  John  Ham- 
mond, Esquire,  being  an  advocate  practising  in  the  said  Court  and 
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being  then  of  coansel  for  the  said  Charles  Garas  Wilson  in  the       Carus 
cause  in  the  said  sentence,  mentioned,  give,  make  and  pronounce        Q^g^  ^ 
the  aforesaid  sentence,  which  was  thereupon  read  aloud  in  the 
presence  and  hearing  of  the  said  Charles  Carus  Wilson  and  John 
Hammond,  and  was  thereupon  duly  entered  in  a  book  of  record  of 
the  said  Court  called  'Le  Livre  des  Poursuites  Criminelles,'  being, 
according  to  the  law  of  the  said  Island,  the  proper  book  for  that 
purpose.    And  we  further  certify  that  the  said  sentence  was  and  is, 
in  every  respect,  in  due  form  of  law  according  to  the  law  of  the 
said  Island :  and  that,  upon  the  same  being  pronounced  and  given 
by  the  Court  as  aforesaid,  it  became  and  was,  according  to  the  law 
of  the  said  Island  of  Jersey,  the  duty  of  the  said  John  Le  Couteur, 
being  then  Viscount  of  the  said  Island,  to  cause  the  same  to  be 
carried  into  execution  as  hereafter  mentioned.    And  that,  the  said 
Charles  Carus  Wilson  having  wholly  refused  to  pay  the  said  fine 
and  ask  pardon  as  in  the  said  sentence  directed,  the  said  John  Le 
Couteur,  being  such  Viscount  as  aforesaid,  in  performance  of  his 
duty  as  such  Viscount,  and  in  conformity  with  the  law  of  the  said 
Island,  did,  by  his  lawful  Deputy  John  Philip  De  Ste.  Croix,  Deputy 
Viscount  of  the  said  Island,  take  the  *said  Charles  Carus  Wilson      [  ^loos  ] 
into  his  custody,  and  convey  him  to  the  gaol  of  the  said  Island, 
being  the  gaol  to  which,  according  to  the  law  of  the  said  Island,  the 
said  John  Le  Couteur  was  bound  and  empowered  to  convey  him, 
and  did  there  deliver  him  into  the  custody  of  the  said  John 
Kandich,  who  was  then  the  Gaoler  of  the  said  gaol,  and  the  person 
into  whose  custody  the  said  John  Le  Couteur  ought,  according  to 
the  law  aforesaid,  to  have  delivered  him.    And  the  said  John 
Kandich  did  thereupon  receive  the  said  Charles  Carus  Wilson  into 
his  custody,  as  such  Gaoler,  and  as,  according  to  the  law  of  the 
Island,  he  was  bound  to  do.    And  we  further  certify  that  the  said 
Charles  Carus  Wilson  has  ever  since  neglected  and  refused  to  pay 
the  said  fine  and  to  ask  pardon,  as  in  and  by  the  said  sentence 
directed,  and  has  not  in  any  respect  obeyed  the  sentence  of  the  said 
Court,  or  expressed  any  intention  of  so  doing,  and  still  continues  to 
be,  and  is,  liable  to  be  imprisoned  under  and  by  virtue  of  the  said 
sentence.    And  the  said  John  Kandich  continues  to  be,  and  is, 
bound,  by  the  law  of  the  said  Island,  to  detain  him  in  custody  in 
execution  and  by  virtue  of  the  same.    And  we  further  certify  that 
the  said  Charles  Carus  Wilson  was  taken  into  custody  by  the  said 
John  Le  Couteur,  by  his  Deputy  as  aforesaid,  in  pursuance  of  the 
sentence  aforesaid,  in  open  Court,  the  said  Court  being  then  sitting, 
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Carub       and  that,  according  to  the  law  of  the  said  Island  of  Jersey,  in  force 

WiIj80N*8 

Case.        before  and  at  and  ever  since  the  time  of  the  taking  the  said  Charles 
Garus  Wilson  into  custody  as  aforesaid,  it  was  not,  nor  is  it,  the 
practice,  nor  is  it  necessary,  that  there  should  be  any  warrant  or 
commitment  drawn  up  or  delivered  to  us,  or  either  of  us,  or  to  any 
other  person,  for  the  purpose  of  authorising  or  commanding  the 
taking  or  detaining  in  custody  of  any  person  taken  or  detained  in 
custody  by  the  order  of  the  said  Boyal  Court,  other  than   the 
sentence  of  the  said  Boyal  Court;  but  such  sentence  of  the  said 
Royal  Court  was,  during  all  the  time  aforesaid,  according  to  the 
law  of  the  said  Island,  a  full  and  sufficient  command  and  autho- 
rity for  that  purpose,   and    fully    and  completely  binding    and 
obligatory  upon  us  and  each  of  us.    And  we  certify  that,  by  the 
law  during  all  the  time  aforesaid  and  still  in  force  in  the  said 
Island  of  Jersey,  the  sentences  of  the  said  Boyal  Court  are  pro- 
nounced in  open  Court,  in  the  manner  hereinbefore  mentioned: 
and  that  thereupon  it  becomes  the  duty  of  the  Viscount  to  cause 
the  same  to  be  carried  into  execution  ;  and,  if  such  sentence  inflicts 
the  punishment  of  imprisonment,  immediately  to  take  the  person 
ordered  to  be  imprisoned  and  convey  him  to  the  gaol  of  the  said 
Island.     And  that  every  such  sentence  is  entered  in  the  said  book 
entitled  *  Le  Livre  des  Poursuites  Criminelles,'  where  it  remains  open 
to  the  inspection  of  all  persons,  and  from  which  any  person  may, 
on  application,  obtain  an  official  copy  of  it.     That  no  other  authority 
is  ever  drawn  up  or  used  for  the  purpose  of  authorising  or  com- 
manding the  arrest  or  detention  of  any  person  liable  or  ordered  to 
be  imprisoned  in  pursuance  of  such  sentence ;  and  that  no  warrant 
or  commitment  is  ever  drawn  up  or  delivered  to  the  Viscount, 
Gaoler,  or  any  other  person  for  the  purpose  of  authorising  such 
[  *1006  ]      ^taking  or  imprisonment,  or  for  any  other  purpose  ;  but  that  the 
sentence  of  the  Court  is,  according  to  the  law  of  the  Island,  the 
only  authority  used  or  required  for  those  purposes.     And  every 
such  arrest  and  imprisonment  takes  place  under  and  by  virtue  of 
the  sentence  of  the  Court,  and  not  of  any  other  or  separate  com- 
mitment, warrant  or  authority  ;  nor  is  it  necessary  or  required,  by 
the  law  of  the  said  Island,  that  any  copy  of  such  sentence  should 
be  made  out  or  delivered  to  the  Viscount,  Gaoler,  or  any  other 
person  for  the  purpose  of  authorising  such  arrest  or  imprisonment. 
**  And  we  do  hereby  further  certify  and  return  that  the  above  is  the 
cause  of  the  taking  and  detaining  in  custody,  as  in  the  said  writ 
mentioned,  the  said  Charles  Carus  Wilson,  the  body  of  which  said 
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Charles  Garas  Wilson  I,  the  said  John  Eandich,  have  here  ready,       carus 
as  in  and  by  the  said  writ  is  commanded."  ^^qasiS^ 

In  Hilary  Vacation,  1845  (i),  Mr.  Wilson  was  brought  into  Court, 
and  the  return  read.  Roebuck,  who  appeared  for  Mr.  Wilson, 
asked  time  to  examine  the  return,  stating  that  he  had  only  received 
his  instructions  immediately  before  the  return  was  read.  The 
GouBT  directed  that  Mr.  Wilson  should  enter  into  his  own  recog- 
nizance to  appear  on  the  22nd  of  April  in  the  Term  following.  On 
that  day, 

Kelly  and  Peacock  (2),  for  Mr.  Wilson,  claimed  to  put  in 
affidavits  contradicting  the  statement  in  the  return  as  to  the  law  of 
Jersey.  The  case  is  not  as  if  a  warrant  had  been  returned,  on  the 
sufficiency  of  which  the  Court  could  judge,  as  in  the  case  of  Tlie 
Sheriff  of  Middlesex  (3).  The  return  here  states  that  the  law  of 
Jersey  requires  no  *warrant :  the  prisoner  is  entitled  to  bring  that  [  •1007  ] 
question  before  the  Court.  It  is  said  that  this  is  a  criminal  matter. 
Now  the  exception  in.stat.  56  Geo.  III.  c.  100,  s.  1,  '^  otherwise 
than  for  some  criminal,  or  supposed  criminal  matter,"  excludes 
simply  all  cause  of  imprisonment,  not  being  treason  or  felony, 
which  is  included  in  the  words  of  stat.  81  Car.  II.  c.  2,  s.  8,  ''for 
any  crime,  unless  for  felony  or  treason."  A  commitment  for 
contempt  was  never  supposed  to  be  within  stat.  81  Car.  II.  c.  2,  s.  8 : 
at  all  events  this  commitment  is  not  so ;  for  the  Judge  could  not 
follow  the  directions  of  sect.  8  by  binding  the  party  to  appear  where 
the  offence  is  cognizable,  namely  in  the  Boyal  Court  of  Jersey.  It 
seems  to  follow  that  stat.  56  Geo.  III.  c.  100,  applies  to  this  case, 
and  that  the  matter  of  the  return  is  therefore  traversable  under 
sect.  3.  Suppose  a  return  were  to  rely  upon  the  alleged  law  of 
some  local  Court  in  England ;  could  not  the  party  imprisoned  bring 
before  this  Court  the  charters  under  which  the  local  Court  acted  ? 

(Pattbson,  J. :  If  this  be  a  misdemeanour,  it  is  clearly  not  within 
stat.  56  Geo.  III.  c.  100.) 

(1)  February  13th.  Before  Lord  Lord  Denman,  Ch.  J.  said  that  it 
Denman,  Ch.  J.,  Patteson  and  Cole-  might  be  permitted  in  this  instance, 
ridge,  J  J.  Lord  Denman,  Ch.  J.  but  that  the  case  was  not  to  be  drawn 
stated  that  the  learned  Judges  must  be  into  a  precedent,  the  regular  practice 
considered  as  assisting  each  other  in  being  to  hear  only  one  counsel  on  a 
performing  the  functions  of  a  single  preliminary  point. 

Judge.  (3)  62  E.  B.  337  (11  Ad.  &  El.  273, 

(2)  A  question  arose  as  to  the  right      201). 
of  Peacock  to  be  heard  on  this  point. 
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Casvb       That  is,  if  it  be  a  misdemeanour  according  to  the  English  meaning 

Cask.        of  the  word,  so  as  to  be  within  stat.  81  Car.  II.  c.  2,  s.  8.     If 

this  application  be  disallowed  there  is  no  remedy :  for  an  action 

for  a  false  return  cannot  be  enforced  against  parties  residing  in 

Jersey. 

Sir  F.  Thesiger,  Solicitor-General,  contra : 
This  is  certainly  not  a  writ  ander  stat.  81  Gar.  II.  c.  2 :  but  it 
does  not  follow  that  it  is  under  stat.  56  Geo.  III.  c.  100.  It  is  a 
common  law  writ,  as  appears  by  what  passed  at  the  former  stage 
of  the  proceedings.  Under  stat.  56  Geo.  lU.  c.  100,  a  Judge  could 
make  a  writ  returnable  only  in  his  own  Court.  And,  further,  by 
[  *1008  ]  the  law  of  Jersey  the  imprisonment  *here  is  for  a  definite  offence, 
and  is  not  analogous  to  an  attachment  for  contempt  in  an  English 
Court.  The  law  being  distinctly  averred  in  the  return  and  a  legal 
proceeding  set  forth,  this  Court  will  not  allow  such  matter  to  be 
traversed  by  affidavits. 

Lord  Dbnman,  Ch.  J. : 

The  return  states  that  the  Viscount  and  the  Gaoler  bring  up  the 
prisoner,  being  in  custody,  by  virtue  of  the  sentence  of  the  Boyal 
Court  at  Jersey,  which  has  passed  upon  the  prisoner  for  the  con- 
tempt, in  conformity  with  the  law  of  Jersey,  as  set  out  in  the 
return.  It  is  proposed  to  show,  by  affidavit  that  the  law  is  untruly 
set  forth.  Without  inquiring  whether  any  affidavit  is  receivable  at 
all  in  the  case  of  any  prisoner  under  sentence,  we  may  decide  the 
question  before  us  by  considering  the  principle  of  the  exception  that 
runs  through  the  whole  law  of  habeas  corpus,  whether  under  common 
law  or  statute,  namely,  that  our  form  of  writ  does  not  apply  where 
a  party  is  in  execution  under  the  judgment  of  a  competent  Court. 
If,  indeed,  it  were  proposed  to  show  that  the  prisoner  had  never 
been  before  such  Court  at  all,  or  that  no  such  sentence  had  been  in 
fact  given,  there  might  be  a  difficulty  in  saying  that  a  traverse  to 
that  effect  could  not  be  allowed.  But,  when  it  appears  that  the 
party  has  been  before  a  court  of  competent  jurisdiction,  which 
Court  has  committed  him  for  a  contempt  or  any  other  cause,  I 
think  it  is  no  longer  open  to  this  Court  to  enter  at  all  into  the 
subject-matter.  If  we  were  to  do  so,  we  should  constitute  ourselves 
a  court  of  error  from  such  other  Court ;  and  should  be  constantly 
examining  whether  the  circumstances,  the  existence  of  which  was 
[•1009]      proved,  ♦warranted  the  opinion  which  such  Court  had   formed. 
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Suppose  a  party  were  convicted  of  murder,  and  ordered  to  be  Cabus 
executed  in  three  weeks,  could  we,  while  he  was  awaiting  the  ^c^i^^ 
execution  of  his  sentence,  receive  a  statement  that  he  was  improperly 
convicted,  that  evidence  was  improperly  admitted,  or  that  the  offence 
was  not  murder  ?  The  security  which  the  public  has  against  the 
impunity  of  offenders  is,  that  the  Court  which  tries  must  be  con- 
sidered competent  to  convict.  We  could  not  interfere  in  this  way 
without  incurring  the  danger  of  setting  at  large  persons  committed 
for  the  worst  offences.  Whether  the  proceeding  here  be  under 
statute  81  Gar.  II.  c.  2,  or  56  Geo.  III.  c.  100,  or  common  law, 
this  is  clearly  a  case  in  which  we  are  not  entitled  to  enter  into  the 
proposed  enquiry.  A  Court  within  the  Queen's  dominions,  exercising 
public  authority,  must  be  taken  to  be  competent  to  judge  of  its  own 
law.  Whether  the  party  might  have  an  action  for  a  false  return, 
furnishes  no  test  for  us,  since  we  must  give  credit  to  all  countries 
for  providing  a  remedy  where  there  is  a  wrong.  At  all  events,  our 
judgment  is  not  to  be  exercised  by  setting  aside  the  proceedings  of 
a  competent  Court.  A  question  was  raised,  not  long  ago,  whether  a 
committal  by  the  Masteb  of  the  Bolls  was  valid ;  and  we  held 
that  we  could  not  look  at  affidavits  to  show  that  he  had  acted 
improperly :  In  the  Matter  of  Clarke  (i). 

Pattbson,  J. : 

I  am  entirely  of  the  same  opinion.  There  is,  indeed,  a  difficulty 
in  saying  under  what  authority  this  writ  issues.  I  have  not  much 
doubt  in  *saying  that  it  does  not  issue  under  stat.  81  Car.  II.  c.  2 :  [  *ioio  ] 
we  do  not  find  the  words  *' per  statiUum;  "  and  that  statute  applies, 
I  think,  only  where  the  party  has  been  committed  for  trial,  or  has 
been  tried.  And  I  am  inclined  to  think  that  it  does  not  issue  under 
stat.  56  Geo.  III.  c.  100 :  that  statute  excludes  criminal  matter  and 
process  in  civil  suits,  meaning,  as  I  understand  it,  to  except  all 
cases  of  proceedings  at  law,  and  to  include  merely  cases  where 
parties  are  detained  without  any  authority.  It  seems,  therefore, 
to  be  a  writ  at  common  law.  Whether  any  statute  gives  to  a 
Baron  of  the  Exchequer,  as  such,  power  to  issue  the  common  law 
writ,  I  do  not  know :  but,  under  stat.  1  &  2  Vict.  c.  45,  s.  1,  he 
may  act  as  a  Judge  of  the  Queen's  Bench,  and  make  it  a  proper 
writ  of  this  Court.  If  the  writ  be  at  common  law,  I  do  not  say  that 
we  cannot  receive  affidavits :  I  know  of  no  principle  upon  which 
I  can  say  that.  If  it  be  under  stat.  56  Geo.  III.  c.  100,  power  is 
(1)  57  B.  B.  741  (2  Q.  B.  619). 
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oarub  expressly  given  to  us  to  receive  affidavits.  If  it  be  under  stat. 
Cask.  ^^  Car.  II.  c.  2,  we  clearly  cannot,  that  statate  giving  as  no  sach 
power.  But,  assuming  it  to  be  under  stat.  56  Geo.  III.  c.  100,  or 
(as  I  think  it  is)  at  common  law,  and  that  we  can  receive  affidavits, 
then  what  are  the  affidavits  which  we  can  receive?  This  is  a 
return,  made  by  officers  (not  by  a  Court;  a  Court  never  makes 
a  return),  that  the  prisoner  is  in  custody  by  sentence  of  the  Court, 
which  has  directed  that  he  should  be  sent  to  prison  until  he  shall 
have  obeyed  the  order  sentencing  him  to  pay  a  fine  and  ask  pardon 
of  the  Court.  That  is  the  essential  part ;  the  rest  is  immaterial, 
containing  a  statement  as  to  the  law  of  Jersey,  which  we  are  not 
to  take  from  the  parties  making  the  return.  The  officers  show  that 
they  act  by  that  authority.    It  might  be  proper  to  receive  affidavits 

[  *ioii  ]  *to  show  that  such  sentence  has  not  been  passed:  but  we  cannot 
receive  affidavits  impeaching  the  validity  of  the  sentence.  No 
warrant  was  necessary.  Courts  in  such  cases  seldom  act  by  warrant : 
we  never  do.  If  a  party  is  brought  up,  we  sentence  him  in  open 
Court.  The  same  course  is  pursued  at  the  Assizes,  and  at  the 
Sessions.  When  a  man  is  sentenced  to  be  hanged,  no  warrant 
issues.  The  confusion  has  arisen  merely  from  the  language  of 
stat.  81  Car.  II.  c.  2.  The  only  question  is,  whether  we  are  to 
receive  affidavits  here  as  to  the  law  of  Jersey.  To  do  so,  after  we 
have  been  told  that  the  sentence  has  been  pronounced  in  Jersey, 
would,  in  truth,  be  entertaining  an  appeal.  But  we  cannot  review 
the  proceedings  of  the  Court  there. 

Williams,  J.: 

I  am  entirely  of  the  same  opinion.  I  agree  with  my  Lord  that 
it  is  not  material  to  decide  whether  or  not  this  writ  issued  under 
the  common  law.  But  the  supposition  most  favourable  to  Mr. 
Wilson  is  that  it  did  so.  For  what  purpose  then  are  the 
affidavits  tendered  ?  To  show  that  the  law  of  Jersey  is  contrary 
to  that  acted  on  by  the  Boyal  Court.  It  is  not  necessary  to  say 
that  affidavits  would  be  receivable  on  any  ground  whatever :  but,  at 
all  events,  there  is  a  marked  distinction  between  affidavits  that  are 
to  show  that  the  party  was  never  before  the  Court  at  all,  or  that  no 
sentence  was  pronounced,  and  affidavits  to  show  that  there  is  no 
such  law  as  that  acted  upon  by  the  Court.  By  common  courtesy, 
credit  is  given  to  Courts  which  have  pronounced  the  law,  that  they 
have  proceeded  legally.  If,  indeed,  there  has  been  committed  any 
gross  and  flagrant  violation  of  natural  justice,  that  may  be  inquired 
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into  by  a  diacaBsion  of  the  matter  on  the  face  of  the  return.    But       Oabds 
*we  cannot  see  that  an  attachment  for  a  contempt  of  Court  is        q^se. 
contrary  to  natural  justice.    It  constantly  issues  here ;  and  why      [  •1012  ] 
are  we   to  assume  that  it  may  not  in  another  country?      The 
question  is,  whether  we  are   to  receive  affidavits  to  show   that 
the  law  is  not  so.    I  think  we  cannot.    I  agree  that  our  decision 
does  not  involve  the  assumption  that  the  party  will  have  a  remedy 
in  Jersey :  but  we  must  suppose  that  country  to  be  regulated  by 
laws  administering  justice  for  every  wrong. 

WiGHTMAN,  J.  : 

I  am  of  opinion  that  the  affidavits  cannot  be  received,  whether 
this  writ  issued  at  common  law  or  under  stat.  56  Geo.  III. 
c.  100.  The  return  states  the  sentence  of  a  Court,  not  denied  to 
have  competent  jurisdiction.  It  is  proposed  to  deny  upon  affidavit, 
not  matter  of  fact,  but  matter  of  law.  By  allowing  this  we  should 
in  truth  be  deciding,  upon  appeal,  whether  the  law  has  been  rightly 
pronounced  by  a  court  of  competent  jurisdiction  to  which  we  are 
bound  to  give  credit.  Without  saying  that  the  affidavits  would 
be  receivable  under  any  circumstances,  it  appears  to  me  that 
they  are  not  receivable  for  the  purpose  for  which  they  are  now 
tendered. 

Kelly  and  Peacock  then  contended  that,  on  the  statements  of 
the  return,  the  prisoner  must  be  discharged. 

It  appears  that  there  was  no  warrant :  the  imprisonment  was 
therefore  illegal,  however  legal  the  return :  Furlong  v.  Bray  (1), 
Mayhew  v.  Locke  (2). 

(LoBD  Dbnman,  Ch.  J.  referred  to  Van  Sandau  v.  Turner  (3).) 

Next,  the  return  *shows  no  contempt  authorizing  imprisonment.  [  *iois  ] 
In  the  case  of  The  Sheriff  of  Middlesex  (4)  this  Court,  if  the  con- 
tempt had  been  described  in  the  commitment,  would,  as  appears  by 
the  judgments,  have  been  bound  to  enquire  whether  there  really 
was  a  contempt.  The  language  of  Lord  Ellembobough  in  Burdett 
y.  Abbot  (5)  clearly  leads  to  the  same  doctrine.  Here  the  alleged 
contempt  is  shown,  which  appears  to  have  consisted  merely  in  Mr. 
Wilson's  objecting  to  the  technical  competency  of  some  of  the 

(1)  2  Sannd.  182.  (4)  52  B.  R  337  (11  Ad.  &  El.  273). 

(2)  7  Taunt.  63.  (6)  12  B.  E.  4fi0  (14  East,  1,  160). 

(3)  6  Q.  B.  773, 
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Cauus       Jadges.      It  does  not  appear  that  the  objection  was  not  valid, 
CASis.        nor  that  he  took  it  at  the  wrong  time.    The  only  suggestion  of 
any  thing  like  a  contempt  is  the  allegation  that  he  pronounced  the 
words  in  an  unbecoming  tone.    That  is  much  too  vague. 

Sir  F.  Thesiger,  Solicitor-General,  Wortley  and  J.  W.  Smithy 
contra : 

It  was  said  from  the  Bench  just  now  that  a  warrant  was  not 
necessary. 

(Patteson,  J. :  I  did  say  so ;  but  that  was  not  necessary  for  the 
point  then  before  us.  I  am  ready  to  consider  the  question  as  still 
open.) 

If  all  the  return  be  read,  there  is  a  distinct  allegation  that  no 
warrant  is  necessary.  And  in  the  case  In  the  Matter  of  Clarke  (i) 
this  Court  held  that  an  order  was  enough  in  the  case  of  commit- 
ment for  contempt.  But,  if  so  much  only  of  the  return  be  taken 
as  contains  the  sentence  of  fine  and  imprisonment,  the  question  as 
to  the  warrant  cannot  arise.  As  to  the  contempt,  the  return  shows 
that  the  Court  had  entertained  the  cause ;  nothing  in  the  nature  of 
a  plea  to  the  jurisdiction  could  then  be  properly  urged.  The  objec- 
tion had  evidently  been  made  before  and  overruled.  It  further 
[  *ioi4  ]      appears  *that  Mr.  Wilson  had  been  repeatedly  admonished. 

(Lord  Dbnmam,  Ch.  J. :  There  is  no  statement  that  he  had 
repeatedly  been  disrespectful.) 

But,  lastly  and  principally,  th\3  tone  is  said  to  have  been  unbecom- 
ing :  that  fact  must  be  taken  from  the  sentence  ;  this  Court  cannot 
examine  whether  the  sentence  is  in  that  report  true. 

(Lord  Denman,  Ch.  J. :  For  what  was  he  to  ask  pardon  ?) 

For  the  insult  to  the  Bench,  which  the  return  alleges.  The  pre- 
sumption will  be  in  favour  of  the  legality  of  what  the  Court  has 
done  :  Hex  v.  Svddis  (2). 

Peacocky  in  reply : 

(Sir  F.  Thesiger,  Solicitor-General:  The  other  side  are  not 
entitled  to  the  reply.  They  have  in  effect  shown  cause  against 
the  motion  to  remand. 

(1)  57  E.  E.  741  (2  Q.  B.  619).  (2)  48  B.  B.  677  (1  Baet,  306,  314). 
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Lord  Dbnman,  Gh.  J. :  They  rather  were  in  the  position  of  parties       Carus 

Wilson's 
raising  an  objection  to  the  return,  which  you  answer,  and  they  reply        case. 

on  your  answer.    In  Reg.  v.  Baines  (i)  a  similar  course  of  argument 

was  allowed.) 

The  prisoner  is  committed  till  he  asks  pardon.  It  should  have 
been  pointed  out  for  what  he  was  to  ask  pardon.  And  he  should 
not  have  been  imprisoned  till  he  do  so,  for  he  cannot  do  so  when 
he  is  in  prison. 

(Fattbson,  J. :  He  may  send  word  that  he  is  ready  to  ask 
pardon.  It  is  just  like  the  case  of  a  bankrupt  committed  till 
he  make  answer.) 

Lord  Dbnman,  Gh.  J.  : 

I  profess  to  decide  this  upon  what  I  find  returned  as  to  the 
practice  of  the  Boyal  Court.  We  give  full  credit  to  that  Court  for 
knowing  and  administering  their  own  law.  We  find  the  party  sent 
to  prison  in  consequence  of  a  supposed  contravention  *of  the  law  L  *ioi5  ] 
by  which  those  who  show  want  of  respect  to  the  Bailiff  are  to  be 
sent  to  prison  till  they  have  asked  pardon  and  paid  the  fine 
imposed.  Had  anything  positively  absurd  and  unjust  appeared, 
we  might  have  acted  as  repeatedly  has  been  done  in  cases  where  we 
have  seen  that  the  colonial  Courts  have  pronounced  judgment  against 
a  party  who  had  no  opportunity  of  making  his  defence.  But  here 
it  appears  that  a  contempt  was  supposed  to  have  been  committed. 
That  is  a  case  in  which  it  becomes  the  unfortunate  duty  of  a  Court 
to  act  as  both  party  and  Judge,  and  to  decide  whether  it  has  been 
treated  with  contempt.  We  cannot  decide  upon  the  face  of  this 
return  that  they  have  come  to  a  wrong  conclusion.  A  Court  may 
be  insulted  by  the  most  innocent  words,  uttered  in  a  peculiar  manner 
and  tone.  The  words  here  might  or  might  not  be  contemptuous, 
according  to  the  manner  in  which  they  were  spoken :  and  that  is 
what  we  must  look  to.  If  the  words  might  be  contemptuously 
spoken,  that  was  an  ample  occasion  for  the  decision  of  the  Boyal 
Court  with  which  no  other  Court  can  meddle.  Every  Court  in  such 
a  case  has  to  form  its  own  judgment.  We  must  always  feel  most 
unwilling  to  interfere  in  this  way  :  indeed  the  practice  has  almost 
been  discontinued  for  a  century ;  and  there  is  no  Judge  who  would 
not  be  extremely  grieved  at  finding  himself  compelled  to  exert  the 
(1)  12  Ad.  &  EL  210,  213,  note  (a). 
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Gabub  power.  As  to  the  qaestion  whether  it  sufficiently  appears  for  what 
Case.  pardon  is  to  be  asked,  I  agree  that  it  is  shown  to  be  for  want  of 
respect.  The  Coart  had  adjudged  the  fact  of  want  of  respect,  and 
had  a  right  to  order  reparation ;  having  called  for  it,  the  law  left 
them  no  choice  as  to  the  mode  in  which  they  were  to  enforce 
their  demand. 

[  1016  ]       Pattbson,  J. : 

As  to  the  first  question,  it  did  not  occur  to  me,  at  the  time  when 
I  made  the  remarks  on  the  absence  of  a  warrant,  that  that  was 
to  be  made  a  substantive  objection,  or  I  would  not  have  expressed 
my  opinion  before  I  heard  the  point  argued.  Still,  now  that  it  has 
been  argued,  I  do  not  see  the  slightest  doubt.  Mayhew  v.  Locke  (i) 
shows  only  that  a  justice  of  the  peace  cannot  commit  for  contempt 
without  a  warrant.  This  does  not  prove  that  Courts  of  competent 
jurisdiction  cannot  do  so  by  oral  sentence.  As  to  the  other  point, 
I  agree  that  the  contempt  was  a  matter  in  which  the  Boyal  Court 
had  to  decide  for  itself.  It  does  not  depend  on  the  mere  words, 
but  partly  on  the  manner,  very  often  on  the  previous  conduct,  as 
appears  to  be  the  case  here,  the  party  having  been  repeatedly 
warned.  Then  it  is  added  that  the  protest  was  made  in  the 
most  unbecoming  tone.  That  brought  it  within  the  article  in  the 
code  which  the  return  sets  out.  Whether  the  protest  was  a 
contempt  in  itself,  I  do  not  know.  Mr.  Wilson  may  not  have 
known  the  facts  before  the  time  at  which  he  protested.  I  do  not 
know  the  course  of  proceedings  in  the  Boyal  Court :  but  one  would 
rather  have  thought  that  the  objection  ought  to  have  been  taken 
earlier.  I  do  not,  however,  rest  my  judgment  on  such  considera- 
tions, but  on  the  fact  that  the  manner  was  improper,  a  fact  of 
which  the  Boyal  Court  had  to  judge,  and  of  which  we  cannot 
judge.  Nor  do  I  think  it  of  any  importance  whether  there  be 
any  power  of  appeal.  I  do  not  know  what  power  of  appeal  there 
is  when  we  commit  for  contempt.  It  cannot  be  made  error  on 
the  record :  nor  do  I  see  how  our  proceeding  could  be  reviewed. 
[  •1017  ]  Perhaps  the  proceeding  *of  the  Boyal  Court  cannot  be  reviewed : 
but  I  do  not  see  what  that  signifies* 

Williams,  J. : 

It  is  quite  obvious  that  contempt  may  be  shown  either  by 
language   or  manner.      We  can  imagine  language  which  might 

(1)  7  Taunt  63, 
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be  perfectly  proper  if  uttered  in  a  temperate  manner,  bat  might  Cabob 
be  grossly  improper  if  uttered  in  a  different  manner.  No  one  not  cask. 
present  can  be  a  competent  judge  of  this.  The  argument  that  has 
been  addressed  to  us  on  behalf  of  Mr.  Wilson  has  proceeded  on  the 
assumption  that  the  manner  was  perfectly  respectful.  In  such  a 
case,  I  should  have  been  slow  to  come  to  the  conclusion  that  there 
was  a  contempt  in  putting  in  the  recusation  at  the  wrong  time;  for 
he  might  have  believed  that,  if  he  had  not  protested  at  the  parti- 
cular time,  he  would  have  been  precluded.  But,  when  I  see  that  a 
tone  was  used  which  may  have  amounted  to  a  contempt,  the  case  is 
changed,  and  the  argument  does  not  apply  to  the  only  assumption 
on  which  the  Boyal  Court  seems  to  have  proceeded,  which  certainly 
was  not  that  of  a  licentia  sumpta  pud-enter,  I  will  not  assign  the 
precise  meaning  of  the  word  ''  inconvenant "  ;  but  it  must  at  least 
amount  to  something  inconvenient;  and  it  may  well  have  been 
something  which  the  Court  found  indecorous. 

WlOHTMAN,   J.: 

I  shall  address  myself  to  only  two  questions.  First,  as  to  the 
absence  of  a  warrant.  It  seems  to  me  that  the  oral  sentence  was 
sufficient.  At  the  Assizes  no  warrant  issues  for  the  detention  of  a 
party  sentenced  to  imprisonment.  In  this  case  the  sentence  appears 
to  be  entered  in  a  book  which  is  in  the  nature  of  a  record,  and  to 
have  been  properly  carried  *into  effect  by  the  Viscount,  according  [  •lois  ] 
to  the  law  of  Jersey.  Secondly,  as  to  the  contempt.  Unless  Mr. 
Wilson's  conduct,  as  described  in  the  return,  could  not  by  possibility 
be  contemptuous,  we  are  bound  to  respect  the  opinion  of  the  Court, 
who  are  the  best  judges.  It  seems  to  me  that  it  might  be  contemp- 
tuous, as  being  highly  disrespectful,  although  the  words  themselves 
are  not  necessarily  so. 

Prisoner  remanded. 
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IN  THE  COURT  OF  COMMON   BENCH. 


1846.  JAMES  ELIOT  v.  THOMAS  ALLEN. 

Jan,  IS. 
(1  0.  B.  18-41 ;  S.  C.  14  L.  J.  C.  P.  136.) 

r  18 1 

'-       -^  In  trespass  against  several  defendants,  where  aU  are  implicated  in  one 

joint  act  of  trespass,  the  damages  must  be  assessed  against  all  jointly, 
though  all  may  not  have  been  equally  culpable. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the 
29th  of  November,  1842,  with  force  and  arms,  assaulted  the 
plaintiff,  and  then  seized  and  laid  hold  of  him,  and  with  great 
force  and  violence  palled  and  dragged  him  about,  and  then  forced 
and  pat  apon  him  a  strait-waistcoat,  and  then  imprisoned  the 
plaintiff,  and  forced  and  compelled  him  to  go,  and  caused  him  to  be 
forcibly  carried  and  conveyed  to  a  certain  workhouse,  and  there 
imprisoned  the  plaintiff,  and  kept  and  detained  him  in  prison  there, 
and  amongst  divers  paupers,  and  divers  diseased,  disordered,  and 
dirty  persons,  without  any  reasonable  or  probable  cause  whatsoever, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  one  week,  then 
next  following ;  and  at  the  expiration  of  that  time,  to  wit,  on  the 
6th  of  December,  1842,  with  force  and  arms,  forcibly  carried  and 
conveyed  the  plaintiff  to  a  certain  police-office,  and  before  one 
J.  B.  G.,  Esq.,  then  there  sitting  as  one  of  the  metropolitan  police 
magistrates,  when  the  plaintiff  was  discharged  out  of  the  said 
custody  and  imprisonment ;  and  by  means  of  the  premises,  he  the 
plaintiff  during  the  time  aforesaid  suffered  and  underwent  great 
pain  and  anguish  of  body  and  mind,  &c.  &c. 
[  19  ]  The  defendants   (with  the  exception  of  Beavan,  who  suffered 

judgment  by  default,)  pleaded — first,  Not  guilty.  Secondly,  that, 
before  and  at  the  time  of  the  committing  of  the  trespasses  in  the 
declaration  mentioned,  the  defendants  Allen,  Tyas,  and  Western, 
were  overseers  of  the  poor  of  the  parish  of  St.  Mary,  Islington,  in 
the  county  of  Middlesex,  duly  and  according  to  law  in  that  behalf 
constituted  and  appointed  ;  that  the  defendant  Hicks  was  the 
relieving  officer  of  the  said  parish,  duly  and  according  to  law  in 
that  behalf  appointed ;  that  the  defendant  Ellis  was  the  master  of 
the  workhouse  of  the  said  parish,  in  like  manner  appointed ;  and 
that  the  defendant  Semple  was  the  medical  officer  of  the  said 
parish,  in  like  manner  appointed ;  that  the  defendants  respectively, 
in  such  their  respective  capacities,  were  respectively  entrusted  with 
the  control  and  management  and  superintendence  of  the  said 
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workhouse,  and  of  the  inmaies  thereof,  and  of  the  poor  of  such  Eliot 
parish  who  were  chargeable  thereto,  and  the  sending  to  and  allbn. 
receiving  them  into  the  said  workhouse:  that  the  defendants  in 
their  respective  capacities  as  aforesaid,  before  the  committing  of 
the  said  several  trespasses  in  the  declaration  mentioned,  to  wit,  on 
the  28th  of  November,  1842,  had  received  information,  which  they 
verily  believed  to  be  true,  that  the  plaintiff  was  then  in  a  certain 
dwelling-house  in  the  said  parish,  with  no  apparent  means  of 
support,  and  was  a  lunatic  and  in  an  unsound  state  of  mind,  and 
incapable  of  taking  care  of  himself  or  controlling  his  actions,  and 
was  also  behaving  in  a  violent,  uncontrollable,  and  insane  manner, 
and  was  likely  to  injure  himself  and  others,  and  to  endanger  his 
own  life  and  that  of  others,  and  that  no  one  could  discover  who  he 
was,  nor  what  was  the  place  of  his  legal  settlement ;  and  therefore 
the  defendants,  in  such  their  respective  capacities  as  aforesaid,  did, 
as  was  their  duty  in  that  behalf,  make  immediate  inquiry  into  the 
premises,  and  did  discover,  *and  the  fact  then  was,  that  the  plaintiff  [  *20  ] 
was  then  in  the  said  dwelling-house,  and  had  no  apparent  means  of 
support,  and  was  then  a  lunatic  and  of  unsound  mind  and  incapable 
of  taking  care  of  himself  or  controlling  his  actions,  and  behaving 
in  a  violent,  uncontrollable,  and  insane  manner,  and  likely  to  injure 
himself  and  others,  and  to  endanger  his  own  life  and  that  of  others, 
and  that  he  could  give  no  account  of  himself,  nor  could  any 
one  discover  which  was  the  place  of  his  legal  settlement ;  and 
thereupon,  because  it  was  absolutely  necessary,  in  order  to  take 
care  of  and  protect  the  plaintiff  and  prevent  him  from  injuring 
himself  and  others,  and  endangering  the  lives  of  himself  and 
others,  and  because  the  defendants  could  not  otherwise  take 
care  of  and  protect  the  plaintiff  and  prevent  him  from  injuring 
himself  and  others,  and  endangering  his  own  life  and  that  of 
others,  they  did,  to  wit,  on  the  day  and  year  in  the  declaration 
in  that  behalf  mentioned,  necessarily  and  unavoidably  seize  and 
lay  hold  of  the  plaintiff  and  put  upon  him  a  strait-waistcoat, 
the  same  being  then  necessary  in  that  behalf,  and  carry  and 
convey  him  to  the  said  workhouse,  the  same  being  a  proper, 
safe,  and  convenient  place  in  that  behalf,  using  no  more  force 
and  violence  or  constraint  than  was  necessary,  reasonable,  and 
proper,  in  that  behalf,  and  did  remove  the  said  strait-waistcoat 
as  soon  as  it  was  safe  so  to  do,  to  wit,  on  the  morning  next  ensuing 
the  day  on  which  the  plaintiff  had  been  so  brought  to  the  said 
workhouse,  and  did  also  keep  and  detain  the  plaintiff  in  the  said 
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Eliot        workhouse  for  a  reasonable  time  in  that  behalf,  to  wit,  the  time  in 

Allen.  *^«  declaration  in  that  behalf  mentioned,  and  no  more,  for  the 
purpose  of  taking,  and  did  then  take,  due  and  proper  care  of  the 
plaintiff,  and  made  all  due  and  proper  inquiries  concerning  the 
plaintiff  and  the  place  of  his  legal  settlement ;  and  because,  at  the 
expiration  of  the  said  week,  the  plaintiff  was  not  recovered  of  his 

[  *2i  ]  malady  ^aforesaid,  but  continued  of  unsound  mind  and  incapable 
of  protecting  himself  or  of  controlling  his  actions,  and  likely  to 
injure  both  himself  and  others,  and  endanger  the  lives  of  himself 
and  others,  and  the  defendants  could  not  discover  who  he  was,  nor 
to  what  parish  he  was  legally  chargeable,  they  did  afterwards,  to 
wit,  on  the  day  and  year  in  that  behalf  in  the  declaration 
mentioned,  carry  and  convey  the  plaintiff  to  the  said  police-office 
in  the  declaration  mentioned,  to  give  information  of  the  state  of 
the  plaintiff  to  the  said  magistrate  in  the  declaration  mentioned, 
to  be  dealt  with  accordingly ;  as  they  lawfully  might,  for  the  cause 
aforesaid.    Verification. 

Thirdly,  as  to  imprisoning  the  plaintiff  and  keeping  and  detaining 
him  in  the  s€kid  workhouse,  to  wit,  for  the  time  in  the  declaration 
in  that  behalf  mentioned,  and  carrying  and  conveying  the  plaintiff 
to  the  said  police-office  as  in  the  declaration  also  mentioned — that, 
before  and  at  the  time  of  the  committing  of  the  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  the  defendants  were 
respectively  such  overseers  of  the  poor,  relieving  officer,  master 
of  the  said  workhouse,  and  medical  officer,  as  in  the  said  last  plea 
mentioned,  and  as  such  had  the  care  and  control,  management, 
and  superintendence  of  the  said  workhouse  therein  also  mentioned, 
and  the  inmates  thereof,  and  the  receiving  into  the  said  workhouse 
the  poor  of  the  said  parish :  that,  before  and  at  the  time  of  the 
committing  of  the  said  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  the  plaintiff  had  been  brought  to  the  said 
workhouse  as,  and  the  plaintiff  was  then,  a  person  of  unsound 
mind,  and  incapable  of  taking  care  of  himself  or  of  controlling  his 
actions,  and  likely  to  injure  himself  and  others,  and  to  endanger 
his  own  life  and  that  of  others,  if  not  restrained  and  prevented 
from  so  doing,  and  who  had  no  then  present  means  of  subsistence, 
and  could  give  no  account  of  himself  or  of  the  parish  to  which  he 

[  ^22  ]  was  legally  chargeable,  *and  who  was  then  a  person  fit  and  proper 
to  be  received  into  the  said  workhouse,  and  whom  the  defendants  in 
such  their  respective  capacities  as  aforesaid  were  then  bound  to 
receive :  and  that,  during  all  the  time  last  aforesaid,  the  plaintiff 
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V, 

Allbk. 


was  a  person  of  unsound  mind,  and  incapable  of  taking  care  of  Eliot 
himself  or  of  controlling  his  actions,  and  was  likely  to  injure 
himself  and  others,  and  endanger  his  own  life  and  that  of  others ; 
and  thereupon,  because  it  was  absolutely  necessary,  in  order  to 
take  care  of  and  protect  the  plaintiff,  and  because  he  could  not  be 
otherwise  taken  care  of  and  protected,  and  because  he  would 
otherwise  have  injured  himself  and  others,  and  endangered  the 
lives  of  himself  and  others,  and  that  the  defendants  might  have 
time  to  discover  who  the  plaintiff  was,  and  to  what  parish  he  was 
legally  chargeable,  the  defendants  did,  necessarily  and  unavoidably, 
for  the  reasons  and  purposes  last  aforesaid,  imprison  the  plaintiff 
and  keep  and  detain  the  plaintiff  as  in  the  introductory  part  of  this 
plea  mentioned,  using  no  unnecessary  violence  to  the  plaintiff,  nor 
keeping  the  plaintiff  so  imprisoned  and  detained  for  any  longer 
time  than  was  necessary  and  proper  for  the  reasons  and  purpose 
aforesaid,  and  did,  at  the  end  of  such  detaining  and  imprisoning, 
carry  and  convey  the  plaintiff  to  the  said  police-office,  to  give 
information  to  the  said  magistrate  in  the  declaration  mentioned  of 
the  state  of  the  plaintiff,  in  order  that  the  plaintiff  might  be  dealt 
with  according  to  law,  as  they  lawfully  might,  for  the  cause 
aforesaid.    Verification. 

Fourthly,  as  to  the  trespasses  in  the  introductory  part  of  the  last 
plea  mentioned,  leave  and  licence. 

[Fifthly,  that  no  notice  of  action  had  been  given  as  required  by 
stats.  5  Geo.  lY.  c.  czxv.,  and  5  &  6  Vict.  c.  96.] 

The  plaintiff  joined  issue  on  the  first  plea,  replied  de  itijurid  [  23  ] 
to  the  second  and  third,  traversed  the  leave  and  licence  alleged  in 
the  fourth,  and,  to  the  fifth,  replied  that  the  trespasses  in  the 
declaration  mentioned  were  not,  nor  were  any  of  them,  things,  nor 
was  either  of  them  a  thing,  done  in  pursuance  of  the  said  Act  of 
ParUament  in  that  plea  first  mentioned,  modo  et  forma.  Issue 
thereon. 

The  cause  was  tried  before  Tindal,  Gh.  J.,  at  the  sittings  at 
Westminster  after  last  Easter  Term.  It  appeared  that,  in  the 
month  of  November,  1842,  information  was  conveyed  to  Messrs. 
Tyas  and  Western,  the  two  overseers  of  the  poor  of  the  parish  of 
St.  Mary,  Islington  *  (appointed  under  a  local  Act,  6  Geo.  IV.  [•24] 
c.  cxxv.,  8.  81),  by  the  landlord  of  the  house  in  which  the  plaintiff 
resided,  and  also  by  a  letter  addressed  to  them  by  the  chief  clerk 
at  the  police-office,  Glerkenwell,  pursuant  to  a  direction  from  one 
of  the  sitting  magistrates,  that  the  plaintiff  was  in  a  dangerous 


656  1845.     C.  P.     1  C.  B.  24—26.  [b-b. 

Eliot  state  of  insanity  and  in  circumstances  of  great  apparent  destitution ; 
allbk.  whereupon  they  sent  Hicks,  the  relieving  ofiGicer,  accompanied  by 
Beavan,  to  convey  him  to  the  workhouse.  The  defendants  Hicks 
and  Beavan  accordingly  proceeded  to  the  residence  of  the  plaintiff, 
placed  a  strait-waistcoat  upon  him,  and  forcibly  carried  him  to 
the  workhouse,  where  he  was  received  and  detained  by  Ellis,  the 
master.  On  the  following  morning  the  plaintiff  was  seen  by  the 
defendant  Semple,  the  parish  surgeon,  who  directed  that  he  should 
be  released  from  personal  restraint.  After  having  been  kept  a  week 
in  the  workhouse,  the  plaintiff  was  taken  by  Hicks,  accompanied 
by  Semple,  before  the  magistrate  at  the  Clerkenwell  police-office, 
who,  conceiving  that  there  was  no  pretence  for  dealing  with  him 
as  an  insane  person,  under  the  statute  9  Geo.  IV.  c.  40,  ordered 
his  immediate  discharge. 

Conflicting  testimony  was  given  as  to  the  state  of  mind  of  the 
plaintiff  at  the  time  of  this  transaction,  and  also  as  to  his  pecuniary 
circumstances ;  the  plaintiff's  witnesses  stating,  that,  though  some- 
what  eccentric  in  his  habits,  he  was  perfectly  competent  to  take 
care  of  himself,  and  that,  though  not  in  very  flourishing  circum- 
stances, he  was  far  from  being  destitute  of  friends  able  and  willing 
to  assist  him ;  the  defendants'  witnesses,  on  the  other  hand, 
detailing  a  variety  of  acts  and  conduct  inconsistent  with  the 
plaintiff's  sanity,  or  his  ability  to  govern  himself  with  safety  to 
himself  or  others. 

On  the  part  of  the  defendants  it  was  submitted  that  the  plaintiff 

was  not  entitled  to  recover,  inasmuch  as  there   had   been  no 

[  *25  ]        notice  of  action,   as  required,  it   was   ^contended,  by  the   148th 

section  of  the  5  Geo.   IV.  c.  cxxv.    *     *    The    objection    was 

over-ruled. 

His  Lordship,  in  summing  up,  told  the  jury,  that,  upon  this 
declaration,  the  plaintiff  could  only  recover  damages  against  all 
the  defendants  jointly  in  respect  of  any  joint  act  of  trespass  com- 
mitted or  assented  to  by  all  of  them  :  and,  after  communicating 
[  *26  ]  to  the  respective  counsel  *the  mode  in  which  he  proposed  to  put 
the  case  to  the  jury,  he  left  it  to  them  to  say  whether  or  not  at  the 
time  of  the  committing  of  the  trespasses  complained  of  the  plaintiff 
was  a  dangerous  lunatic  and  in  a  state  of  destitution. 

The  jury  returned  a  verdict  for  the  plaintiff  against  all  the 
defendants  except  Allen ;  damages  400Z. 

Skee,  Serjt.,  in  Trinity  Term  last,  moved  to  enter  a  nonsuit. 
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on  the  ground  of  the  absence  of  a  notice  of  action  ;  or  for  a  new  Bliot 
trial,  on  the  grounds  of  misdirection,  that  the  verdict  was  against  allen. 
evidence,  and  that  the  damages  were  excessive.  If  several  defen- 
dants are  jointly  found  guilty  of  one  trespass,  joint  damages  must 
be  assessed  against  them  all;  but,  where  the  acts  of  trespass 
charged  are,  in  their  nature,  severable,  so  that  some  may  be  found 
guilty  of  part,  and  others  of  other  part,  the  damages  may  be 
separately  assessed  accordingly.  The  Lord  Ghibf  Justice,  there- 
fore, erred  in  telling  the  jury  that,  upon  this  record,  they  could  only 
give  joint  damages  against  all  the  defendants.  The  consequence 
of  that  direction  was,  that  heavy  damages  were  given  against  some 
of  the  defendants  who  did  comparatively  little  of  that  which  is 
complained  of.  The  defendant  Semple,  for  instance,  was  no  party 
to  the  removal  of  the  plaintiff  to  the  workhouse,  or  to  placing  him 
under  the  restraint  of  a  strait- waistcoat ;  that  was  the  act  of 
Hicks  and  Beavan  only:  and,  although  Semple  appeared  before 
the  magistrate,  he  did  so  only  in  his  capacity  of  medical  officer, 
to  speak  to  the  state  of  the  plaintiff.  Again,  Ellis,  the  master 
of  the  workhouse,  did  no  more  than  receive  the  plaintiff,  as  he  was 
bound  to  do,  when  brought  there. 

(TiNDAL,  Ch.  J. :  All  the  defendants  were  shown  to  have  been 
parties  assenting  to  the  trespass.) 

In  Austen  v.  WiUward  (i),  in  trespass  for  *a  battery,  two  of  the  [  ^27  ] 
defendants  pleaded  son  cessavit  demesne;  the  third  pleaded  not 
guilty;  both  issues  were  found  for  the  plaintiff,  and  several 
damages  found  against  those  who  pleaded  severally :  and  it  was 
ruled  to  be  ill ;  for,  it  is  one  joint  and  entire  offence  by  the  plain- 
tiff's action,  and,  when  all  are  found  equally  guilty,  the  damages 
ought  to  have  been  entire.  But  it  was  said,  that,  ''  if  in  trespass 
against  divers,  the  one  be  found  guilty  in  part,  and  the  others  in 
all,  there  the  damages  shall  be  several."  So,  in  Sir  John  Hey  don's 
case  (2),  it  was  resolved,  that,  where  in  trespass  against  several 
defendants,  they  plead  not  guilty,  or  several  pleas,  and  the  jury 
find  for  the  plaintiff  in  all,  the  jurors  cannot  assess  several  damages 
against  the  defendants.  But  that,  in  trespass,  if  the  jury  find  one 
guilty  at  one  time,  and  the  other  at  another  time,  several  damages 
may  be  taxed ;  though,  if  the  plaintiff  himself  confesses  that  they 

(1)  Cro.  Eliz.  860.  Sir  John  Heydon,  1  Boll.  B.  30,  in 

(2)  11  Co.  Bep.  5  a;  8,  C.  Heydon      error, 
y.  Stiles,  Brownl.  &  G.  233;  Cohbe  v. 
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Eliot  committed  the  trespasses  severally,  the  writ  shall  abate.  In  Rodney 
Allen.  V.  Strode  (i),  which  was  an  action  on  the  case  against  three  defen- 
dants, one  of  whom  suffered  judgment  by  default,  and  the  other 
two  pleaded  not  guilty,  on  a  verdict  for  the  plaintiff,  the  damages 
were  assessed  separately  against  the  two  who  pleaded  (2).  Player 
V.  Warn  (8)  was  an  action  upon  the  case  9ur  trover  and  conversion 
of  2,000  loads  of  coals ;  upon  not  guilty  pleaded,  the  defendants 
were  found  guilty  severally  for  several  loads  of  coals,  and  were 
found  severally  not  guilty  for  the  residue,  and  judgment  accord- 
ingly, and  entire  costs,  and  one  ideo  in  misericordia  against  the 
defendants,  and  one  ideo  in  misericordia  against  the  plaintiff  pro 
falso  clamore ;  and  thereupon  a  writ  of  error  was  brought  in  the 
[  *28  ]  Exchequer  Chamber,  *and  the  error  assigned,  because  the  judgment 
was  against  both  the  defendants  for  the  several  damages  severally, 
for  it  was  alleged  that  several  damages  ought  not  to  have  been 
assessed,  but,  there  being  a  joint  trover  and  conversion  laid  to 
their  charge,  they  ought  to  have  been  both  found  guilty,  and  they 
ought  not  to  have  been  divided  in  the  verdict  and  in  the  assessing 
of  damages ;  and,  if  they  might  be  severed,  yet  the  plaintiff  ought 
to  have  but  the  damages  given  against  one  of  them,  as  it  is  in 
Sir  John  Heydon'a  case,  and  44  Edw.  III.  7  (4).  But  all  the  justices 
and  Barons  agreed  ''that  the  plaintiff  should  have  several  damages; 
for,  being  found  severally  guilty  of  several  parcels  converted,  he 
shall  have  judgment  accordingly;  and  it  is  not  like  Sir  John 
Heydon'a  case,  where  there  was  but  one  joint  and  sole  trespass 
of  battery,  and  so  found ;  and  there,  although  the  damages  were 
severally  assessed,  yet  the  plaintiff  ought  to  take  his  judgment  for 
damages  but  of  one.  But,  where  the  trespass  is  several,  and  so 
found,  as  in  this  case,  viz.  the  one  at  the  one  time,  and  the  other 
at  another,  although  it  be  contrary  to  the  supposal  of  the  writ,  yet, 
being  found  by  verdict,  it  shall  not  abate  the  writ,  and  the  plaintiff 

(1)  3  Mod.  101.  againstthem,  with  100  marks  damages. 

(2)  1,000/.  against  Strode,  and  50Z.  After  this  yerdict  Darby,  who  had  not 
against  the  other.  Bodney  took  his  pleaded  before,  pleaded  that  the  plain- 
judgment  against  Strode  only,  and  tiff  was  his  villein,  regardant  to  his 
entered  a  noile  jtrosequi  as  to  the  manor  of  A.  But  this  point  having, 
others.  pending  this  writ,  been  found  against 

(3)  Cro.  Gar.  54.  Darby  in  another  action  by  the  same 

(4)  Doune  v.  Darby  and  others,  T«  plaintiff  against  the  same  defendants 
44  Edw.  in.  fo.  7,  pi.  3,  for  false  for  a  battery  in  Wiltshire,  the  question 
imprisonment  in  Dorsetshire.  In  that  was,  whether  Darby  had  thereby 
case  all  the  defendants  but  Darby  become  jointly  liable  with  the  others, 
pleaded  not  guilty,  which  was  found  for  the  100  marks. 
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shall  recover  according  to  the  verdict,  as  it  is  said  there  in  Heydon's  Eliot 
case.  So,  here,  this  being  severally  found,  and  the  conversion  by  allen. 
them  severally  of  several  things,  the  damages  are  well  assessed 
severally,  and  he  shall  have  judgment  against  them  severally  for 
damages  according  to  the  verdict.*'  And  it  was  said  that  there 
were  divers  precedents  in  the  ^King's  Bench  and  Common  Bench  [  *29  ] 
to  that  purpose.  The  second  error  assigned  was,  that  there  ought 
to  have  been  several  judgments  de  ideo  in  misericordia  against  the 
defendants,  and,  being  otherwise,  it  is  error ;  but  against  that  it 
was  also  resolved  that  there  shall  be  one  judgment  only  of  miseri- 
cordia, although  the  defendants  be  severally  found  guilty.  In 
Sampson  v.  Cranfield  and  Upton  (i),  in  trespass  for  assault  and 
battery  against  two,  the  Court  held  that  the  jury  did  well  in 
assessing  several  damages,  and  distinguished  the  case  from  a  trespass 
in  cutting  down  and  carrying  away  trees,  and  said  that  the  latter 
is  a  joint  act,  but  that  the  battery  of  one  cannot  be  the  battery 
of  the  other.  In  a  note  to  Sir  John  Heydon^s  case,  in  Thomas 
and  Eraser's  edition  of  Coke's  Reports  (2),  it  is  said :  '^  This  case 
{Sampson  v.  Cranfield)  is  denied  to  be  law  in  2  Danv.  445,  pi.  8 : 
and  the  law  as  stated  by  Coke  has  been  fully  established ; "  referring 
to  Hill  V.  Ooodchild  (3)  and  *  Brown  v.  Allen  (4).  .        [  •30  ] 

(TiKDAL,  Ch.  J. :  The  cases  you  cite  are  all  cases  where  the  acts 
of  the  several  parties  clearly  called  for  separate  damages.  The 
facts  of  this  case  do  not  seem  to  me  to  bring  it  at  all  within  that 
rule :  it  was  one  joint  trespass.  The  defendants  had  the  advantage 
of  a  diminished  responsibility  by  the  mode  in  which  the  question 
was  presented  to  the  jury.) 

The  summing  up  necessarily  led  the  jury  to  conclude  that  it  was 
essential  for  the  defendants  to  establish,  not  only  that  the  plaintiff 
was  a  lunatic  dangerous  to  himself  and  others,  but  also  that  he 
was  in  a  state  of  destitution  and  distress ;  whereas,  it  was  enough 
if  they  proved  so  much  of  their  pleas  as  amounted  to  a  justification; 
they  were  not  bound  to  prove  every  fact  alleged:  Atkinson  v. 
WaiTie  (6).  Upon  the  evidence  (which  the  learned  Serjeant  very 
elaborately  reviewed)  it  was  clearly  proved  that  the  plaintiff  was 
a  dangerous  lunatic,  and  therefore  the  defendants  were  entitled  to 
the  verdict  upon  the  issues  taken  on  the  second  and  third  pleas. 

(1)  1  Bulstr.  167.  (4)  4  Esp.  N.  P.  0.  168. 

(2)  11  Co.  fiep.  5  b.  (6)  1  Or.  M.  &  R.  827;  6  Tyr.  481;  3 

(3)  6  Burr.  2792.  Dowl.  P.  C.  483;  6  Car.  &  P.  687. 

42—2 
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Eltot  As  to  the  damages,  they  were  outrageously  excessive.     •     «    * 

r. 

TiNDAL,  Ch.  J. : 

It  appears  to  the  Court  to  be  right  to  grant  a  rule  to  show  cause, 
[  *3i  ]  on  the  ground  that  the  *verdict  is  against  the  weight  of  evidence 
as  against  all  the  defendants,  and  also  on  the  ground  of  excessive 
damages.  The  rule  will  also,  of  course,  go  for  a  nonsait,  on  the 
ground  of  want  of  notice  of  action.  But,  as  to  the  rest,  we  think 
there  should  be  no  rule.  The  facts  of  the  present  case  do  not 
bring  it  within  the  principle  of  those  that  have  been  cited.  AH  the 
defendants  were  guilty  of  the  same  trespass,  or  not  guilty  at  all. 
Nor  do  we  think  the  defendants  are  now  entitled  to  complain  that 
the  two  allegations  in  the  pleas  were  put  conjointly  to  the  jury : 
that  course  was  assented  to  by  the  learned  counsel  at  the  time. 

[The  remainder  of  the  report  consists  of  the  arguments  and 
judgments  upon  the  several  points  on  which  a  rule  was  granted. 
These  are  now  of  no  importance.] 


1846.  LEGGE  V.  BOYD. 

•^!li^*       *  (I  0.  B.  92—116 ;  S.  C.  14  L.  J.  0.  P.  138.) 

[  ^^  ]  Certain  unmanufactured  tobacco  had  been  imported  in  the  year  183d,  and 

warehoused  in  the  London  Docks.  In  March,  1836,  it  was,  with  the  per- 
mission of  the  Commissioners  of  the  Customs,  shipped  under  hond  for 
Ireland.  In  the  course  of  the  voyage  the  ship,  having  received  damage, 
was  abandoned  and  driven  on  shore,  where  she  remained  several  days, 
when,  the  cargo  having  been  landed,  the  vessel  was  got  off,  and,  though 
considerably  damaged,  was  afterwards  repaired  by  parties  to  whom  she  was 
sold :  Held,  that  the  tobacco  was  not  **  wreck  "  within  the  meaning  of  the 
statute  3  &  4  Will.  IV.  c.  62,  s.  60(1). 

Case.  The  declaration  stated  that  the  plaintiff,  on  the  10th  of 
August,  1886,  was  the  owner,  and  lawfully  entitled  to  the  possession, 
of  certain  goods,  that  is  to  say,  twenty-five  hogsheads  of  tobacco, 
three  bags  of  tobacco,  and  two  mats  of  tobacco,  of  great  valae,  to 
wit,  of  the  value  of  10,000Z.,  and  which  tobacco  was  then  in  a 
certain  warehouse  subject  to  the  payment  of  the  duties  of  Customs 
thereon  to  his  late  Majesty  King  William  the  Fourth,  and  sabject 
also  to  the  control  and  direction  of  the  defendant,  he  then  being 
the  collector  of  the  Customs  at  the  port  of  London :  that  the  plain- 
tiff, on  the  day  and  year  aforesaid,  produced  and  tendered  and 

(1)  Repealed  by  8  &  9  Vict.  c.  84,  40  Vict.  c.  35,  sched.)  and  the 
B.  2,  but  see  now  the  similar  provision  Merchant  Shipping  Act,  1894  (57  &  58 
in  the  Customs  Tariff  Act,  1876  (39  &      Vict,  c,  60,  s.  569,— J.  G.  P. 
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offered  to  the  defendant,  he  then  being  *the  collector  of  the  said       Lbgqb 
Customs  as  aforesaid,  a  bill  of  the  entry  of  the  said  goods,  written        botd. 
and  arranged  in  the  manner  and  form,  and  expressing  and  contain-       [  *93  ] 
ing  therein  the  several  matters  and  particulars,  required  by  the 
statute  in  such  case  made  and  provided  to  be  expressed  and  con- 
tained therein,  and  by  the  collector  of  the  Customs  in  that  behalf ; 
and  then  offered  to  pay  down  to  the  defendant,  he  being  such 
collector  as  aforesaid,  and  the  proper  officer  to  receive  the  same 
in  that  behalf,  the  sum  of  261Z.  1«.  6d.,  being  the  duties  of  Customs 
and  charges  which  were  payable  upon  the  said  goods  which  were  so 
mentioned  in  such  entry ;   and  then  also  produced  and  tendered 
and  offered  to  the  defendant  two  duplicates  of  the  said  bill,  and 
offered  to  deliver  to  him  such  number  of  the  said  duplicates  as  he 
and  the  controller  of  the  Customs  of    the  said  port  of  London 
required,   in   such   form   and   in   such   manner   as   by   the  said 
statute  and  by  the  said  collector  and  controller  was  directed  and 
required ;  and  then  requested  the  defendant  to  sign  such  bill,  in 
order  that  the  same  might  be  transmitted  to  the  proper  officer  or 
person  in  that  behalf,  as  the  warrant  for  the  delivery  of  the  said 
goods,  and  to  enable  the  plaintiff  to  receive  possession  of  the  same ; 
and  then  also  requested  and  required  the  defendant  that  he  should 
cause  the  said  goods  to  be  delivered  to  him  the  plaintiff ;  whereupon 
it  then  became  and  was  the  duty  of  the  defendant  to  accept  and 
receive   from  the  plaintiff  the  same   duties  and  charges  afore- 
said, and  to  sign  the  said  bill,  and  to  enable  the  plaintiff  to  make 
use  of   the  same  for  the  purpose  of  obtaining  the  delivery  and 
possession  of  the  said  goods,  and  to  cause  the  said  goods  to  be 
delivered  to  the  plaintiff:  yet  the  defendant,  not  regarding  his 
said  duty,  did  not  nor  would,  when  the  said  duties  and  charges 
as  aforesaid  were  so  tendered  to  him  as  aforesaid,  receive  the  said 
duties  and  ^charges,  or  any  part  thereof,  but  wholly  refused  so  to        [  *94  ] 
do,  and  then  also  wholly  refused  to  sign  the  said  bill,  although 
requested  to  do  so  as  aforesaid,  and  then  also  wholly  refused  to 
cause  the  said  goods  to  be  delivered  to  the  plaintiff;  by  means 
whereof  the  plaintiff  had  been  and  was  wholly  hindered  and  pre- 
vented from  obtaining  the  delivery  and  possession  of  his  said  goods, 
and  was  also  put  to  great  trouble  and  inconvenience,  and  also  to 
great  charges  and  expenses,  to  wit,  the  sum  of  601.,  in  and  about 
the  endeavouring  to  obtain  the  possession  and  delivery  of  the  said 
goods ;  and  the  plaintiff  was  thereby  also  hindered  and  prevented 
from  selling  and  disposing  of  the  said  goods  to  a  great  advantage, 
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LsooB  as  he  should  and  might  have  done,  and  thereby  sustained  a  great 
BoTD.  loss,  to  wit,  to  the  extent  of  5,000Z. ;  and  was  thereby  also  deprived 
of  great  gains  and  profits,  to  wit,  to  the  extent  of  5,000/.,  which 
should  and  might  and  otherwise  would  have  arisen  and  accrued  to 
him  had  the  said  duties  and  charges  been  received,  and  the  said  bill 
signed,  and  the  defendant  caused  the  said  goods  to  be  delivered  to 
him  as  aforesaid. 

The  defendant  pleaded  not  guilty;  and  a  special  verdict  was 
found  which  set  forth  the  following  facts: 

The  tobacco  mentioned  in  the  declaration  was  unmanufactured 
tobacco  imported  in  different  ships  in  the  course  of  the  year  1835, 
and  was  duly  warehoused,  under  the  statute  in  that  behalf  made,  in 
the  warehouses  of  the  London  Docks  ;  and  the  said  tobacco  was  not 
the  produce  of,  or  imported  from,  any  British  possession  in  America. 

In  March,  1886,  application  was  made  by  the  owner  of  the 
tobacco,  to  remove  it  from  the  warehouse  in  London,  where  it 
then  was,  to  Londonderry,  in  Ireland,  under  the  provisions  of  the 
Warehousing  Act;  and  permission  was  granted  upon  the  usual 
[  *95  ]  course  being  pursued ;  *and  afterwards^  upon  the  proper  docu- 
ments being  produced,  the  tobacco  was  delivered  out  of  the  London 
Docks,  and  shipped  on  board  the  Sarah  for  Londonderry. 

The  Sarah  sailed  from  London  with  the  tobacco  on  board  on  the 
18th  of  March,  1886,  and  in  the  course  of  her  voyage  to  London- 
derry  arrived  at  Torbay,  on  the  coast  of  Devon,  on  the  26th  of 
March  in  that  year. 

On  Monday,  the  28th  of  March,  1886,  whilst  the  Sarah  was  at 
anchor  at  Torbay,  at  four  m  the  morning,  during  a  heavy  gale  of 
wind,  a  vessel  called  the  Charles  Grant  (which  had  previously  been 
riding  at  about  two  and  a  half  cables'  length  from  the  Sarah)  drove 
foul  of  her,  and  carried  away  both  her  chains,  her  bowsprit,  and 
masts,  cathead,  stancheons,  bulwarks,  and  covering  board;  and 
the  master  and  crew  of  the  Sarah,  supposing  her  larboard  side  to 
have  been  stoved  in,  and  the  sea  making  a  clear  breach  over  her, 
with  great  difficulty  got  on  board  the  Charles  Grant  for  the  pre- 
servation of  their  lives,  as  they  then  imagined  that  the  Sarah  was 
going  down. 

The  Sarah  drifted  away  towards  the  shore.  The  master  of  the 
Sarahy  at  daybreak  of  the  said  28th  of  March,  got  on  board  a 
fishing  sloop,  which  put  him  on  shore  about  eight  o'clock  in  the 
morning,  when  he  immediately  proceeded,  accompanied  by  the 
agent  to  Lloyd's,  to  the  spot  where  he   imagined  the  ship   had 
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gone  on  shore,  and  found  her  lying  on  her  side  apon  the  rocks  at  lsoob 
Boondham  Head,  near  Paignton,  about  five  miles  from  Brixham  ;  bo^yd. 
and  the  sea  was  then  making  a  complete  breach  over  her.  On  their 
arrival,  the  master  and  agent  found  the  coast-guard  and  some  other 
people  assembled  on  the  shore,  about  fifty  yards  from  the  ship ;  but, 
the  day  being  a  stormy  one,  and  the  night  before  having  been  very 
stormy,  none  of  them  could  get  on  board  till  the  tide  fell. 

The  weather  having  become  more  moderate,  the  master  of  the        [  96  ] 
Sarah,  together  with  the  said  agent,  succeeded  in  getting  on  board 
her  about  half-past  ten  o'clock  in  the  morning  of  the  same  Monday, 
and  found  her  full  of  water. 

Some  parties  from  salvage  vessels  had  previously  obtained  posses- 
sion of  her,  and  they,  together  with  the  master  and  the  said  agent, 
afterwards  succeeded  in  saving  twenty-five  hogsheads,  three  bags, 
and  two  mats  of  tobacco,  being  the  tobacco  in  question  in  this 
action.  The  ship  was  in  great  danger;  and  it  was  a  very 
difficult  job  to  get  her  off  the  rocks,  from  twenty  to  thirty  men 
being  employed  for  that  purpose  from  the  said  Monday  until  the 
Friday  following.  In  order  to  get  her  off,  it  was  necessary  to  take 
out  her  cargo;  and,  unless  that  had  been  done,  both  ship  and 
cargo  would  have  perished.  The  tobacco  in  question  was  accord- 
ingly taken  out  of  her  on  the  Wednesday  after  she  so  got  on  shore, 
which  was  as  soon  as  the  master  and  agent  and  other  people  employed 
could  do  it. 

When  the  tobacco  was  so  taken  out  of  the  ship,  all  her  masts 
were  gone;  she  was  bilged,  and  had  a  hole  in  her  bottom,  and 
there  was  a  great  deal  of  water  in  her.  Within  a  month  afterwards 
she  was  sold  by  auction  on  behalf  and  by  the  authority  of  the 
owners,  for  the  sum  of  8102.,  having  before  and  at  the  time  of  the 
accident  been  worth  9002.  She  was  then  repaired,  and  subsequently 
employed  by  the  purchasers,  and  is  still  a  British  registered  vessel, 
resorting  to  Brixham,  where  she  was  two  months  ago. 

The  tobacco  thus  saved  was  placed  in  the  hands  of  certain  officers 
of  the  customs  at  Torbay  by  the  salvers,  and  was  forwarded  by  the 
said  officers  to  London,  and  lodged  in  the  St.  Katherine's  Docks  in 
London.    The  tobacco,  after  it  *was  so  lodged  in  the  St.  Katherine's       [  '^^  1 
Docks,  was  sold  by  the  owners  thereof  to  the  plaintiff. 

The  tobacco  was  entered  by  the  parties,  as  ''  wreck  tobacco,  ex 
Squid ; "  but,  in  the  books  of  the  officers  of  the  Customs,  it  stands, 
as  "  tobacco  by  the  Squid^  Slade,  Dartmouth." 
The  tobacco  sustained  considerable  damage  by  its  having  been 
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Lboob       immerBed  in  sea  water ;  and  the  weight  of  it,  when  landed  from 
Boyd.        *he  Squid,  was  very  much  greater  than  when  shipped  on  board  the 
Sarah. 

In  order  to  determine  the  value  of  the  tobacco  in  its  damaged 
state,  it  was,  previously  to  the  tender  hereinafter  mentioned,  pat 
up  for  sale  by  public  auction  by  the  plaintiff,  as  duty-paid,  and  was 
bought  in  at  such  sale,  inasmuch  as  the  price  then  offered  for  the 
tobacco  was  less  than  the  amount  of  the  duty  of  8«.  per  pound  upon 
its  original  weight. 

The  value  of  the  tobacco  at  the  time  of  the  tender  of  the  duty  by 
the  plaintiff's  agent,  as  hereinafter  mentioned,  namely,  on  the  14th 
of  August,  1886,  was  less  than  the  duty  of  Ss.  per  pound  upon  its 
original  weight ;  and  it  could  not  be  sold  for  that  amount  of  duty. 
On  the  14th  of  August,  1886,  a  Custom-house  agent  was 
instructed,  on  behalf  of  the  plaintiff,  to  enter  for  home  con- 
sumption the  said  twenty-ffve  hogsheads,  three  bags,  and  two 
mats  of  tobacco.  He,  accordingly,  prepared  a  bill  of  entry  for  the 
said  tobacco,  with  the  proper  number  of  duplicates,  which  were  in 
the  following  form : 

"  St.  Eathebine's  Dock. 
"  Squid,  Slade,  @  Brixham,  ex  Sarah,  Wilkinson,  for  London- 
derry,  wrecked  and  derelict  in    Torbay,  on    her    voyage    from 
London. 

"John  Babby. 
[  98  ]  **  Home  consumption  tobacco. 

"  Warehoused  by  W.  G.  Legge. 

"  March  4th,  1886. 


S  V. 


lbs. 

No.  6. 

Ihhd 

.  1,491!  nett 

8. 

1     - 

1,508    - 

14. 

1     - 

1,776    - 

15. 

1     - 

2,002    - 

17. 

1     - 

2,058    - 

22. 

1,820     - 

10,645 

Thomas  Cope 

Six  hogsheads  containing  ten 
thousand  six  hundred  and  forty- 
five  pounds  unmanufactured 
tobacco,  paying  ad  valorem  duty 
at  five  pounds  per  cent  as  un- 
enumerated  goods.  P^  Board's 
order,  dated  August  13th,  1839. 
Value  950L  Nine  hundred  and 
fifty  pounds. 

"  W.  Wybbow. 
"  Duty        .        -  £47  10    0 
"Rent         -        -       0  12    0 

£48    2    0 
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'*  I,  Charles  Ellis,  of  5,  Harp  Lane,  do  hereby  declare  that  I  am       Lboob 
aathorised  by  the  importer  of  the  goods  contained  in  this  entry,  and        botd. 
that  I  enter  the  same  at  the  sum  of  nine  hundred  and  fifty  pounds. 
Witness,  my  hand,  this  14th  August,  1889.  849. 

"  14th  August,  1889.  "  Charles  Ellis." 

Haying  prepared  the  said  bill  of  entry,  the  plaintiff's  said  agent 
(being  authorised  by  the  plaintiff  in  that  behalf)  went  to  the  Long 
Boom  in  the  Custom-house,  to  a  person  employed  there  under  the 
collector,  and  called  a  receiver  of  duties,  (and  which  person  was 
then  employed  in  receiving  duties,)  stating  that  he  came  to 
pay  the  duty  on  the  said  tobacco.  The  said  receiver,  however, 
refused  to  receive  the  duties  himself,  saying  it  was  an  unusual 
case;  and  on  that  ground  he  referred  the  said  agent  to  the 
collector. 

The  said  agent  thereupon  went  to  the  defendant,  and  tendered  to 
him  the  sum  of  2581.  0$.  6^^.,  being  the  ^amount  of  the  duties  on  [  *99  ] 
the  said  tobacco,  if  calculated  at  5  per  cent,  ad  valorem ;  and  the 
said  agent  at  the  said  time  produced  to  the  defendant  the  said  bill 
of  entry  and  duplicates,  and  required  him  to  sign  the  said  bill  of 
entry.  The  defendant  would  not  accept  the  said  sum  of  258Z.  Oa.  6d., 
and  refused  to  sign  the  said  bills  of  entry,  or  either  of  them.  The 
defendant  did  not  state,  nor  was  he  asked  to  state,  what  sum  he 
required  to  be  paid.  The  said  agent  knew  that  the  tobacco  had 
been  warehoused  in  London,  and  had  been  entered  as  wrecked  on  a 
voyage  from  London  to  Londonderry.  The  said  agent  asked  the 
defendant  if  the  bills  of  entry  were  made  in  the  form  and  manner 
that  he  wished :  the  defendant  answered  they  were  perfectly  correct, 
and  that  he  had  no  objection  to  them,  but  that  he  would  not  take 
the  money  offered.  The  defendant  did  not  assign  any  reason  for 
refusing  to  accept  the  money  ;  but  the  amount  of  duty  which  was 
payable  on  the  tobacco  had  been  the  matter  of  frequent  discussion 
and  dispute  between  the  defendant  and  the  agent  of  the  plaintiff. 

The  defendant,  during  all  the  time  aforesaid,  was  collector  of  the 
duties  for  the  port  of  London.  According  to  the  course  of  business 
at  the  Custom-house,  he,  in  the  first  instance,  decides  what  amount 
of  duty  is  to  be  charged  on  goods :  but,  if  any  dispute  arises  as  to 
the  proper  amount  of  duty  which  ought  to  be  so  charged,  the 
Commissioners  of  her  Majesty's  Customs  decide  what  amount  shall 
be  charged;  and,  if  the  Commissioners  are  of  opinion  that  the 
proper  amount  of  duty  has  not  been  paid,  the  collector  ought  not, 
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Lbooe       according  to  the  coarse  of  buBinesB,  to  sign  the  entry  and  thereby 

Boyd.       authorise  the  delivery  of  the  goods. 

The  course  of  business,  when  goods  warehoused  under  the  statute 
are  required  to  be  delivered  out,  during  all  the  time  aforesaid  was, 
and  is,  as  follows;  that  is  to  say,  two  bills  of  entry  are  dropped  into 

[  *ioo  ]      a  box  in  the  *Long  Boom  aforesaid.    A  clerk,  called  a  reader,  then 

takes  them  out  of  the  box  and  reads  one  to  the  collector ;  and  the 

goods  cannot  be  got  out  of  the  warehouse  without  the  signatures  of 

the  collector  and  the  controller  of  the  Customs,  of  whom  the  collector 

must  sign  first.    When  there  is  no  dispute  about  the  amount  of 

duty,  it  is  usual  to  see  one  of  the  clerks :  but,  in  cases  of  doubt 

or  difficulty,  persons  applying  to  pay  duties  are  referred  to  the 

collector.    On  receipt  of  the  warrant  signed  by  the  collector,  the 

goods  are  delivered  out  of  the  warehouse,  as  a  matter  of  course;  and 

the  bill  of  entry,  after  it  is  signed  by  the  collector  and  controller, 

becomes  the  warrant  for  delivery. 

Where  goods  are  in  bond,  and  the  proprietor  wishes  to  remove 

them,  to  be  re- warehoused  in  some  other  port,  the  course  of  business, 

during  all  the  time  aforesaid  was,  and  is,  as  follows ;  that  is  to  say, 

a  bond  note  is  first  given,  intimating  the  proprietor's  intention  to 

remove  the  goods,  and  the  name  of  the  port  to  which  they  are  to 

be  removed.     The  owner  of  the  goods  then  executes  and  gives  to 

an  officer  employed  and  appointed  by  the  Commissioners  of  her 

Majesty's  Customs  for  the  collection   and   management  of  the 

Customs  in  and  throughout  the  United  Kingdom,  a  bond  with  one 

surety  conditioned  for  the  arrival  and  re- warehousing  of  the  goods 

at  the  port  to  which  they  are  to  be  removed,  within  a  reasonable 

time ;  and  until  such  bond  is  so  given  the  goods  cannot  be  removed 

from  the  warehouse. 

Upon  the  occasion  of  the  removal  of  the  tobacco  in  question  from 

the  warehouses  in  the  London  Docks  in  the  month  of  March,  1836, 

a  bond  note  was,  according  to  the  said  course  of  business,  given  by 

the  owner  of  the  said  tobacco,  in  the  words  and  figures  following ; 

that  is  to  say, 

"76  I  11  I  154 

"  DeUvered  8,285  lbs.  287. 

15  less. 

[  101  ]  "  Goods  for  removal. 

"Bond  Office,  Customs,  London,  2nd  of  March,  1886.  Mr. 
Bichard  Leighton,  of  No.  7,  Hertford  Boad,  Eingsland,  intends  to 
remove  the  undermentioned  goods,  warehoused  at  London  Docks 
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by  Gilliatt  &  Co.  the  16th  of  September,  1835,  ex  the  Napier,  Lucas,  Leoob 
master,  @  Virginia,  by  sea  to  the  port  of  Londonderry,  there  to  be  boyd. 
warehoused,  viz.  two  hogsheads  unmanufactured  tobacco,  weighing 
8,600  lbs.,  for  home  use  only,  and  to  pay  the  duty  there  according 
to  the  weight  ascertained  at  the  time  of  removal,  conformably  to  the 
Board's  minute  dated  the  26th  March,  1881,  value  6002.,  say,  six 
hundred  pounds. 

**  This  is  to  certify  that  security  is  taken  for  the  due  arrival  and 
re-warehousing  thereof  at  the  above  port. 

"  W.  H.  Bbownb, 

''Clerk  of  the  Bonds. 

*'  Consigned  to  Robert  Bond  &  Co.,  Londonderry." 

Upon  the  same  occasion  a  bond  was  made  and  given  by  the 
owners  of  the  tobacco  in  question,  with  one  surety,  according  to 
the  course  of  business,  conditioned  for  the  arrival  of  the  said 
tobacco  at  Londonderry,  and  the  re-warehousing  thereof  there 
within  a  reasonable  time;  and  such  bond  has  not  been  cancelled. 

Bonds  so  given  as  aforesaid  are  not,  according  to  the  course  of 
business,  cancelled  when  the  goods  are  lost,  without  application  to 
the  Commissioners  of  Customs.  According  to  the  usual  course  of 
business,  the  bond  is  only  cancelled  upon  the  receipt  of  a  certifi- 
cate that  the  duty  has  been  paid  at  the  place  where  (according  to 
the  condition  of  the  bond)  the  goods  are  to  be  delivered  and 
re-warehoused;  in  which  event  it  is  cancelled. 

On  the  21st  of  May,  1886,  the  plaintiff  wrote  and   sent  the 
following   letter    to    the   Commissioners   of  Customs,  *after   the      [*102] 
tobacco  was  lodged  as  aforesaid  in  the  St.  Eatherine's  Docks. 

**  Honourable  Sirs, — I  have  now  lying  in  St.  Eatherine's  Docks 
the  following  hhds.  of  tobacco : 


"  S  V.  No.  8,  weighing 

6  — 

8  — 

14  — 

15  — 
17  — 
22  — 


Cwt.  qrs.  lbs. 
12     2     18 


-  18 

1 

7 

-  18 

1 

19 

-  15 

8 

12 

-  17 

8 

14 

-  18 

1 

9 

-  16 

1 

0 

Cwt.  107    2    28 


ex  Squid,   Slade,   master,  @  Brixham,   saved   from   the  Sarah, 
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lbgob       M.  Wilkinson,  master,  wrecked  and  derelict,  during  the  late  gales,  at 
BoTD.       or  near  Torbay.    The  tobacco  in  question  is  so  much  damaged  with 
salt  water  that  a  great  portion  thereof  (probably  the  whole)  will  not 
fetch  the  Customs  duty,  Qs.  per  lb. 

"  I  therefore  respectfully  request,  that,  in  conformity  with  the 
8  &  4  Will.  IV.  c.  62,  s.  50,  your  Honours  will  be  pleased  to  cause 
immediate  instructions  to  be  given  to  the  officers  at  the  docks, 
directing  them  to  attend  the  examination  and  separation  of  the 
sound  from  the  damaged  tobacco  contained  in  each  hogshead,  as 
also  the  sale  of  the  same  at  public  auction  on  Friday  next,  the  27th 
instant ;  and  that,  in  the  event  of  any  lots  fetching  3«.  or  upwards 
per  lb.  (but  which  is  very  doubtful),  the  same,  upon  delivery  for 
home  consumption,  be  subjected  to  the  full  rated  duty,  but  that 
such  lots  as  will  not  fetch  the  9s.  per  lb.  be  so  delivered  for  home 
consumption  upon  payment  of  the  ad  valorem  duty  of  5  per  cent., 
as  an  unenumerated  article." 

[  103  ]  On  the  15th  of  August,  1886,  the  plaintiff  wrote  and  sent  the 

following  letter  to  the  Commissioners  of  Customs: 

"Honourable  Sirs, — The  Court  of  Queen's  Bench  having  recently 
decided  the  case  of  Barry  v,  Amaud  in  favour  of  the  plaintiff, 
referring  to  that  of  Legge  v.  Boyd,  particularly  taking  into  con- 
sideration that  the  tobacco,  by  being  wet  and  lying  in  the  St. 
Katherine's  Docks  upwards  of  three  years,  has  very  much 
deteriorated  in  value,  but  will  probably  still  produce  something; 
I  beg  therefore  respectfully  to  submit  that  it  is  advisable  that  the 
said  tobacco,  consisting  of  19  hhds.,  2  mats,  8  bags,  should  be 
admitted  to  entry  at  the  ctd  valorem  duty  at  5  per  cent,  upon  the 
amount,  as  tendered,  such  being  the  rate  legally  due  at  the  time 
(as  decided  by  Lord  Denman),  and  sold  forthwith:  it  being,  however, 
most  distinctly  understood  and  agreed  that  the  payment  of  such 
duty,  and  sale  of  the  tobacco,  shall  be  without  prejudice  to  either 
plaintiff  or  defendant,  as  respects  the  said  suit;  the  sole  object 
of  the  sale  being  to  prevent  the  property  from  being  totally 
sacrificed." 

The  tobacco  mentioned  in  the  said  letters  is  the  tobacco  mentioned 
in  the  declaration  in  this  suit. 

[Notice  of  action  was  given  as  required  by  the  8  &  4  Will.  lY. 
c.  53,  B.  108.] 
[  104  ]  The  special  verdict  then  concluded  by  referring  it  to  the  Court  to 

say,  whether,  upon  the  whole  matter  aforesaid,  the  said  twenty -five 
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hogsheads,  three  bags,  and  two  mats  of  tobacco,  on  the  said  14th  of       Lkqob 

August,  1886,  were  foreign  goods  and  wreck  brought  or  coming  into        boyd. 

the  United  Kingdom,  within  the  meaning  of  the  statutes  &  4  Will. IV. 

c.  52,  s.  50 ;  and  whether  the  full  duty  of  3«.  per  pound  attached  upon 

the  said  twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco, 

and  was  legally  chargeable  thereon  at  the  time  when  the  said  sum  of 

250Z.  Os.  6£{.was  tendered  to  the  defendant;  and  whether  it  was  the 

duty  of  the  defendant  to  receive  the  said  sum  and  to  sign  *the  said       [  *^^^  ] 

bill  of  entry  under  the  circumstances  hereinbefore  set  forth,  and 

so  to  authorise  the  delivery  to  the  plaintiff's  said  agent  of  the  said 

twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco;  and 

whether  the  application  ought,  under  the  statutes  8  &  4  Will.  lY. 

cc.  52  and  56,  or  either  of  those  statutes,  to  have  been  made  to  the 

discretion  of  the  Commissioners  of  his  Majesty's  Customs,  and  not 

to  the  defendant;  and  whether  the  plaintiff  had  sued  the  right 

person  for  the  cause  of  action  in  the  declaration  mentioned ;  and 

whether  any  notice  of  action  was  necessary,  and,  if  so,  whether  the 

notice  of  action  above  set  forth  was  sufficient. 

And  that  if,  upon  the  whole  matter  aforesaid,  it  should  seem  to 
the  Court  that  the  said  twenty-five  hogsheads,  three  bags,  and  two 
mats  of  tobacco,  on  the  said  14th  of  August,  1886,  were  foreign 
goods  and  wreck  brought  or  coming  into  the  United  Kingdom, 
within  the  meaning  of  the  statute  3  &  4  Will.  IV.  c.  52,  s.  50 ;  and 
that  the  full  duty  of  38.  per  pound  did  not  attach  upon  the  said 
twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco,  or  was 
not  legally  chargeable  thereon,  at  the  time  when  the  said  sum 
2582.  0«.  6d.  was  so  tendered  to  the  defendant ;  and  that  it  was  the 
duty  of  the  defendant  to  receive  the  said  sum  and  sign  the  said  bill 
of  entry  under  the  circumstances  hereinbefore  set  forth,  and  so  to 
authorise  the  delivery  to  the  plaintiff's  said  agent  of  the  said  twenty- 
five  hogsheads,  three  bags,  and  two  mats  of  tobacco ;  and  that  the 
said  application  ought  not  to  have  been  made  to  the  discretion  of 
the  said  Commissioners,  but  to  the  defendant;  and  that  the  plaintiff 
had  sued  the  right  person  for  the  cause  of  action  in  the  declaration 
mentioned  ;  and  that  either  no  notice  of  action  was  necessary,  or, 
if  necessary,  that  the  notice  of  action  above  set  forth  was  sufficient : 
then  the  jurors  said  that  the  defendant  was  guilty  of  the  grievances 
in  the  declaration  mentioned ;  and  in  that  case  they  assessed  the 
^damages  of  the  plaintiff  by  reason  thereof,  over  and  above  his  [  *106  ] 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to 
1,7882.  3s.  8d.,  and  for  those  costs  and  charges  to  40s. 
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Lbgob  But  that  if,  upon  the  whole  matter  aforesaid,  it  should  seem  to 

RoTD.  the  Court  that  the  said  twenty-five  hogsheads,  three  bags,  and  two 
mats  of  tobacco,  on  the  14th  of  August,  1886,  were  not  foreign 
goods  and  wreck  brought  or  coming  into  the  United  Kingdom 
within  the  meaning  of  the  statute  3  &  4  Will.  lY.  c.  52,  s.  50 ;  and 
that  the  full  duty  of  88.  did  attach  upon  the  said  twenty-five 
hogsheads,  three  bags,  and  two  mats  of  tobacco,  and  was  legally 
chargeable  thereon,  at  the  time  when  the  said  sum  of  258Z.  0^.  6d, 
was  so  tendered  to  the  defendant ;  or  that  it  was  not  the  duty  of 
the  defendant  to  receive  the  said  sum  and  sign  the  said  bill  of  entry 
under  the  circumstances  hereinbefore  set  forth,  and  so  to  authorise 
the  delivery  to  the  plaintiff's  said  agent  of  the  said  twenty-five 
hogsheads,  three  bags,  and  two  mats  of  tobacco ;  or  that  the  said 
application  ought  to  have  been  made  to  the  discretion  of  the  said 
Commissioners,  and  not  to  the  defendant ;  or  that  the  plaintiff  had 
not  sued  the  right  person  for  the  cause  of  action  in  the  declaration 
mentioned  ;  or  that  a  notice  of  action  was  necessary,  and  that  the 
notice  of  action  above  set  forth  was  not  sufficient :  then  the  jurors 
said  that  the  defendant  was  not  guilty  of  the  grievances  in  the 
declaration  mentioned,  or  any  part  thereof. 

Channell,  Serjt.  (with  whom  was  Nesbitt),  for  the  plaintiff: 

By  the  Customs  Duties  Act,  8  &  4  Will.  lY.  c.  56,  certain  duties 
are  authorised  to  be  levied  upon  the  importation,  into  this  kingdom, 
of  the  articles  mentioned  in  a  schedule,  tobacco  being  one  of  them, 
and  being  charged  as  follows :  ''  Unmanufactured,  8«.  per  pound ; 
if  the  produce  of  and  imported  from  any  British  possession  in 
[  •lo?  ]  *America,  2«.  9d.  per  pound ;  manufactured,  or  segars,  9«.  per 
pound : "  and  at  the  end  of  the  schedule  is  a  provision  imposing 
a  duty  of  52.  for  every  lOOZ.  of  the  value,  upon  "  goods,  wares,  and 
merchandise,  not  being  either  in  part  or  wholly  manufactured,  and 
not  being  enumerated  or  described  nor  otherwise  charged  with 
duty,  and  not  prohibited  to  be  imported  into  or  used  in  Great 
Britain  or  Ireland.'*  By  the  fiftieth  section  of  the  Act  for  the 
general  regulation  of  the  Customs,  8  &  4  Will.  lY.  c.  52  (which 
received  the  Boyal  assent  at  the  same  time  with  the  before-mentioned 
Act),  it  is  enacted,  ''  that  all  foreign  goods  derelict,  jetsam,  flotsam, 
and  wreck,  brought  or  coming  into  the  United  Kingdom,  or  into 
the  Isle  of  Man,  shall  at  all  times  be  subject  to  the  same  duties  as 
goods  of  the  like  kind  imported  into  the  United  Kingdom  respec- 
tively are  subject  to :  provided  that  if  any  such  goods  be  of  such 
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sorts  as  are  entitled  to  allowance  for  damage,  such  allowance  shall  Leoob 
be  made  under  such  regulations  and  conditions  as  the  said  Com-  boyd, 
missioners  shall  from  time  to  time  direct :  provided  also,  that  all 
such  goods  as  cannot  be  sold  for  the  amount  of  duty  due  thereon 
shall  be  delivered  over  to  the  lord  of  the  manor,  or  other  person 
entitled  to  receive  the  same,  and  shall  be  deemed  to  be  unenumerated 
goods,  and  shall  be  liable  to,  and  be  charged  with,  duty  accordingly." 
But  for  the  circumstances  detailed  in  this  special  verdict  the 
tobacco  in  qaestion  would  have  been  chargeable,  under  the  first- 
mentioned  statute,  with  a  duty  of  Ss.  per  pound.  It  is  submitted, 
however,  on  behalf  of  the  plaintiff,  that,  in  consequence  of  the 
events  that  have  occurred,  the  tobacco,  not  being  worth  the  amount 
of  duty,  became  subject  to  the  operation  of  the  proviso  in  the 
3  &  4  Will.  lY.  c.  52,  s.  50,  and  ought  to  have  been  admitted  at 
the  ad  valorem  duty  of  51.  per  cent.  The  word  "  wreck,"  in  legal 
signification,  is  capable  of  two  different  constructions :  it  may  mean 
*goods  cast  on  the  shore,  so  as  to  give  to  the  Grown,  or  to  the  [  *io8  ] 
grantee  of  the  Grown,  the  absolute  and  indefeasible  property  in 
them  ;  or  it  may  mean  goods  wrecked  or  cast  away,  as  to  which  the 
right  of  the  Grown,  or  of  the  Crown's  grantee,  has  not  attached, 
the  property  in  them  remaining  in  the  owners. 

(Gbesswbll,  J. :  If  the  vessel  had  been  got  off  the  rocks  with  the 
tobacco  on  board,  could  you  have  contended  that  it  was  wrecked  ?) 

Probably  not. 

(Gresswell,  J. :  Is  it  the  more  '*  wreck  *'  because  the  owner 
thought  proper  to  take  it  on  shore?) 

Lord  Hale,  in  his  treatise  de  Jure  Maris,  c.  7,  p.  87,  speaking  of 
wreck,  says :  *'  The  kinds  of  it  are  two ;  first,  such  as  is  called 
properly  so,  the  goods  cast  upon  the  land  or  shore;  secondly, 
improper,  for  goods  that  are  a  kind  of  sea-waifs  or  stray,  flotson, 
jetson,  and  lagon."  And  in  p.  88  he  says :  ''  But  all  goods  cast 
upon  the  shore  are  not  therefore,  ipso  facto,  wrecked,  so  as  to 
entitle  the  King,  or  lord  of  a  liberty,  to  take  them :  but  it  must 
have  these  qualities;  1st,  it  must  be  such  goods  or  ship  that  is 
wrecked  or  perished  at  sea ;  2nd,  though  the  ship  or  goods  be 
wrecked  and  cast  upon  the  shore,  yet,  if  any  living  thing  escape 
alive  to  land  out  of  the  ship,  it  is  not  such  a  wreck  as  gives  a 
forfeiture ;  8rd,  that  these  goods  be  cast  upon  the  shore  or  land, 
and  not  brought  thither  in  a  ship  or  vessel."    Here,  the  learned 
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Lkgoe       author  is  treating  of  "  wreck  proper,"  or  wreck  in  its  strict  legal 

BoTD.  signification,  which,  **  by  the  laws  of  England,  is  forfeit ;  and  the 
property  of  the  first  owner  is  by  the  seizure  of  the  King  or  his 
officer,  or  lord  of  the  liberty  having  his  franchise,  wholly  divested." 
In  the  next  paragraph  he  speaks  of  wreck  in  its  popular  sense,  that 
is,  in  the  sense  in  which  it  is  to  be  used  in  the  construction  of  this 
statute  :  for,  he  says,  p.  89,  ''  But,  if  goods  are  cast  upon  the  shore, 
though  they  have  not  all  these  properties,  they  may  be  seized  by 

[  *109  ]  the  King,  or  the  lord  that  hath  the  liberty  of  wreck,  *and  lawfully 
detained  till  the  right  owner  come  and  claim  them,  and  make  it 
appear  that  they  are  his  ;  and  the  common  law  allowed  him  a  year 
and  a  day  for  the  making  his  claim."  "  And  nota  (p.  40),  this 
claim  is  available  only  where  the  goods  are  cast  upon  the  shore,  but 
they  are  not  a  legal  wreck,  as  perchance  some  living  thing  escaped 
to  the  land.  But,  where  the  goods  are  a  legal  wreck,  this  claim 
signifies  nothing ;  for  the  goods  are,  ipso  facto,  forfeit  by  being 
wreck  and  seized  ;  for  the  provision  of  the  statute  8  Edw.  I.  (i),  as 
to  the  claim  and  proof  within  the  year  and  day,  refers  only  to  such 
goods  as  are  cast  upon  the  shore,  but  are  not  lawful  wreck." 
These  passages  from  Hale  were  cited,  and  the  distinction  between 
that  species  of  wreck  which  divests  the  property  of  the  owner,  and 
entitles  the  Grown  or  the  lord  of  the  manor  to  seize  the  goods,  and 
the  more  qualified  species  which  does  not,  ipso  facto,  change  the 
property,  was  broadly  adopted,  by  the  Court  of  King's  Bench,  in 
the  case  of  The  Bailiffs  dtc.  of  Dunwich  v.  Sterry  (2) ;  where  it  was 
held  that  the  grantee  of  wreck  has  a  special  property  in  all  goods 
stranded  within  his  liberty,  and  may  maintain  trespass  against  a 
wrongdoer  for  taking  them  away,  though  such  goods  were  part  of 
the  cargo  of  a  ship  from  which  some  person  escaped  alive  to  land, 
and  though  the  owners,  within  a  year  and  a  day,  claimed  and 
identified  them,  and  though  the  taking  was  before  any  seizure  on 
behalf  of  the  grantee.  In  Barry  v.  Arnaud  (s),  where  the  defendant, 
a  collector  of  Customs,  was  held  to  be  a  ministerial  officer  of  the 
Crown,  and,  as  such,  liable  in  case  for  non-f eazance  in  the  execution 
of  his  office,  for  refusing  to  sign  a  bill  of  entry  without  payment  of 
an  excessive  amount  of  duty,  the  meaning  of  the  term  "  wreck  "  in 
the  3  &  4  Will.  IV.  c.  52,  s.  50,  was  very  much  considered  :  and  it 

[*iio]  was  held,  not  *to  be  necessarily  limited  to  goods  which  became 
forfeit  to  the  Crown,  or  its  grantee,  by  not  being  claimed  within  a 

(1)  Westm.  1,  c.  4.  (3)  50  £.  £.  516  (IQ  Ad.  ft  £1.  646; 

(2)  35  R.  E.  471  (I  B.  &  Ad.  831).         2  P.  &  D.  638). 
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year  and  a  day,  according  to  the  Statute  of  Westminster  1.  There,  Leqob 
goods  were  imported  into  this  country,  warehoused,  entered  for  botd. 
exportation,  and  shipped  for  Belgium :  the  vessel  was  lost  within 
the  English  port,  and  the  goods,  being  partly  thrown  upon  the 
shore,  and  partly  found  floating  on  the  sea  and  landed,  were 
conveyed  to  the  warehouse  of  the  lord  of  the  manor,  and  immediately 
claimed  by  the  owner :  and  it  was  held  that  they  were  chargeable 
with  duty  as  "  wreck  brought  or  coming  into  the  United  Kingdom," 
within  the  3  &4  Will.  IV.  c.  52,  s.  50.  Lord  Denman,  in  delivering 
the  judgment  of  the  Court,  says  :  "  The  word  '  wreck,*  no  doubt,  in 
both  parts  of  the  clause,  comprehends  goods  which  strictly  and 
technically  speaking  are  '  wreck : '  but,  as  it  is  capable  also  of  a 
larger  sense,  and  as,  in  both  parts,  the  object  of  the  section  can 
only  be  fully  obtained  by  giving  it  that  larger  sense,  we  ought  so 
to  understand  it.  We  are  additionally  led  to  this  by  considering 
that  the  term  of  contrast  to  the  word  'wreck'  is,  not  goods 
unforfeited,  or  goods  whereof  the  owner  is  known,  but  goods 
imported,  as  if  the  distinction  present  to  the  minds  of  those  who 
framed  it  was,  not  between  goods  subject  and  goods  not  subject  to 
a  franchise,  but  between  goods  arriving  in  a  regular  course  of 
importation  and  those  coming  by  the  casualties  of  the  seas  and 
storms ;  and,  accordingly,  by  the  proviso,  they  are  to  be  delivered 
over  to  the  lord  of  the  manor,  or  (using  the  most  general  words) 
'  other  person  entitled  to  receive  the  same.' "  In  that  case,  as  in 
the  present,  the  goods  had  originally  been  imported  and  warehoused 
here ;  the  only  difference  being,  that  there  the  goods  were  after- 
wards removed  from  the  warehouse  to  be  transported  to  a  foreign 
instead  of  to  a  British  port. 

(TiNDAL,  Gh.  J. :  Barry  v.  Arnavd  was  a  clear  case  of  wreck. 

Cbebswell,  J.:  ^Besides,  from  the  form  of  the  entry  in  that      [  *in  1 
case,  the^duty  never  attached.    Here,  the  duty  did  attach ;  and  the 
question  is,  whether  any  thing  has  occurred  to  discharge  the  goods 
from  their  liability  to  the  duty.) 

Notwithstanding  the  form  of  the  entry,  it  was  competent  to  the 
owner,  at  any  time,  to  export  them.  The  question  is,  whether,  the 
Commissioners  having  allowed  the  owner  to  ship  the  tobacco  for 
Londonderry,  and  it  having  been  wrecked  on  that  voyage,  the 
owner  is  not  to  be  placed  in  the  same  situation  as  regards  payment 
of  duty  as  if  it  had  been  wrecked  on  its  original  importation. 
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Lboob       Though  warehoused,  the  goods  are  in  the  same  position  in  respec 
Boyd.       of  their  liability  to  duty  as  if  they  had  never  been  unshipped  at  all. 

(FffZefe,  Serjt.  referred  to  The  Attorney-General  v.  Ansted{i)\ 
where  it  was  held,  that  the  importer  of  goods  from  a  foreign 
country  is  liable,  on  the  importation,  to  the  duties  of  Customs 
payable  thereon ;  and  this  liability  is  not  affected  by  the  Ware- 
housing Act,  8  &  4  Will.  IV.  c.  57 ;  the  effect  of  which  is  only  to 
give  the  merchant,  in  the  case  of  goods  warehoused  under  it,  time 
for  payment  of  the  duties  until  the  goods  are  entered  for  home 
consumption.) 

That  case  has  no  application  here. 

(TiNDAL,  Gh.  J. :  Can  goods  be  said  to  be  wrecked  where  the  ship 
is  not  ?) 

The  special  verdict  finds  that  the  ship  could  not  have  been  saved 
without  taking  out  her  cargo.  If  a  vessel,  being  on  the  seas,  can 
only  be  kept  afloat  by  the  sacrifice  of  the  cargo,  it  may  be  lawfully 
thrown  overboard. 

(Maule,  J. :  In  that  event  it  would  be  jetsam :  but  that  is  not 
this  case.    You  are  rather  confounding  wreck  with  general  average. 

Cresswell,  J. :  The  goods  in  question  never  were,  in  fact,  oat 
of  the  owner's  possession.) 

Sir  T.  Wilde,  Serjt.  (with  whom  was  T.  F,  EUis),  contra,  was 
stopped  by  the  Court. 

[  112  ]         TiNDAL,  Ch.  J. : 

In  this  case  the  first  question  upon  which  the  jury  have  asked 
for  the  opinion  of  the  Court  in  point  of  law  is,  whether  these 
hogsheads,  bags,  and  mats  of  tobacco,  on  the  14th  of  August,  1886, 
were  foreign  goods  and  "wreck"  brought  or  coming  into  the 
United  Kingdom  within  the  meaning  of  the  statute  3  &  4  Will.  IV. 
c.  52,  s.  50 :  and,  if  that  question  be  decided  against  the  plaintiff, 
it  will  become  unnecessary  to  consider  the  others  that  are  raised 
by  this  special  verdict,  all  of  which  must  be  determined  in  his 
favour  before  we  can  hold  the  action  to  be  maintainable.  It  appears 
to  me  that  the  facts  found  do  not  bring  this  tobacco  within  the 
fiftieth  section  of  the  Act  referred  to.    That  there  was  no  wreck  of 

(Ij  12  M.  &  W.  320. 
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the  ship  is,  I  think,  quite  clear :  the  ship  never  perished ;  it  was  Legoe 
on  shore,  but  it  was  never  out  of  sight;  and  all  those  who  were  on  boyd. 
board  got  on  shore.  The  older  cases  lay  it  down,  that,  if  a  ship, 
being  in  distress,  is  deserted  by  all  hands,  and  any  one  come  to 
land,  this  is  no  wreck,  properly  so  called,  although  the  ship  after- 
wards perish.  The  utmost  that  can  be  said  here  is,  that  the  ship 
sustained  considerable  damage.  Admitting,  however,  that  there 
may  be  a  wreck  of  goods  as  distinguished  from  wreck  of  the  ship 
(and  I  should  conceive  from  the  language  of  this  statute  that  such 
might  be  the  case,  and  indeed  there  is  the  known  case  of  Sheppard 
V.  Oosnold  (1),  where  it  is  laid  down  that  goods  that  are  wrecked 
pay  no  Customs,  and  therefore  we  may  assume  that  there  may  be, 
in  contemplation  of  law,  a  wreck  of  goods,  the  ship  itself  not  being 
wrecked),  the  question  is,  what  is  the  meaning  of  wreck  of  goods 
within  this  statute  (2).  It  speaks  first  of  goods  which  are  '*  dere- 
lict," that  is,  which  have  been  voluntarily  abandoned  and  given  up 
as  worthless,  the  mind  of  the  owner  being  alive  to  the  circumstances 
at  the  time  :  next  it  *speaks  of  goods  that  are  "  jetsam," — that,  by  [  *iis  ] 
the  act  of  the  owner,  have  been  voluntarily  cast  overboard  to  lighten 
the  ship :  next,  of  goods  that  are  "  flotsam,"  that  is,  goods  that  are 
found  floating  on  the  waves:  and  lastly,  it  speaks  of  "wreck."  I 
can  only  consider,  after  that  enumeration,  which  comprehends 
within  it  almost  all  the  predicaments  in  which  goods  can  be  placed 
after  the  destruction  of  the  ship,  that  by  "  wreck  "  is  meant,  goods 
cast  on  shore  by  the  force  of  the  waves,  in  the  proper  sense  of  the 
words.  Now,  this  tobacco,  so  far  from  having  been  brought  or 
cast  on  shore  by  force  of  the  waves  as  wreck,  remained  in  the  hold 
of  the  vessel  until  carried  on  shore  by  the  owner.  The  crew  only 
deserted  her  for  the  space  of  about  four  hours,  when  they  went 
back  again  with  sufficient  assistance  :  and  then  the  fact  found  by 
the  jury  is,  that  the  tobacco  was  brought  on  shore,  but  considerably 
damaged.  Looking,  therefore,  at  the  case  in  any  point  of  view,  I 
cannot  understand  how  it  can  be  said  that  the  tobacco,  having 
been  recovered  from  the  body  of  the  ship  (subject  to  salvage),  was 
''  wreck  "  within  the  meaning  of  this  clause.  Indeed,  if  it  could  be 
held  to  fall  within  the  first  part  of  the  clause,  there  would  have 
been  no  necessity  for  the  subsequent  provision  that  is  made  for 
goods  not  wrecked,  but  simply  damaged ;  for  the  clause  goes  on, 
after  having  provided  for  goods  derelict,  jetsam,  flotsam,  and  wreck : 
"Provided  also,  that,  if  any  such  goods  be  of  such  sorts  as  are 

(I)  Vaughan,  159.  (2)  lb.  168. 
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Legos  entitled  to  the  allowance  for  damage,  such  allowance  shall  be 
Boyd.  made"(i),  clearly  contemplating  that  goods  may  be  the  subject 
of  sea-damage  under  circumstances  that  would  not  bring  them 
within  the  words  derelict,  jetsam,  flotsam,  or  wreck.  And,  though 
tobacco  is  expressly  excepted  from  this  allowance  for  damage  (2), 
[  *1H  ]  still  that  does  not  at  all  weaken  the  argument  which  ^arises  from 
the  fact  of  there  being  these  two  descriptions  of  goods  contemplated 
in  the  same  clause,  namely,  goods  '*  wrecked,"  and  goods  simply 
**  damaged."  It  therefore  seems  to  me  that  this  tobacco,  which 
has,  by  the  perils  of  the  sea,  been  considerably  damaged,  does  not, 
nevertheless,  fill  the  character  of  goods  wrecked  ;  and  that  our 
judgment  ought  to  be  for  the  defendant. 

Mauls,  J. : 

In  order  to  bring  the  case  within  the  proviso  in  the  50th  section 
of  the  Act,  the  goods  must  have  been  goods  brought  or  coming 
into  the  United  Kingdom  as  wreck.  It  cannot  be  contended  that 
this  tobacco  was  wrecked,  in  any  other  sense  than  that  the  ship 
was  wrecked :  neither  can  it  be  contended  that  the  carrying  of  the 
goods  on  shore  by  the  owner,  supposing  they  were  not  wrecked 
before,  was  a  wrecking  of  them.  The  question,  therefore,  is, 
whether  they  were  wrecked  in  consequence  of  the  wreck  of  the 
ship,  not  whether  there  was  any  separate  and  independent  wrecking 
of  the  goods.  The  finding  of  the  jury  on  this  subject  is,  that,  on 
the  28th  of  March,  1836,  at  four  o'clock  in  the  morning,  whilst  the 
ship  was  at  anchor  in  Torbay,  another  vessel  ran  foul  of  her,  and 
did  her  considerable  damage ;  that  the  master  and  crew  thought  it 
expedient  to  leave  the  vessel,  and  did  so,  expecting  her  to  go  on 
shore,  or  possibly  to  go  down ;  that,  at  day-break,  the  master  got 
on  board  a  fishing-smack,  which  put  him  ashore  about  eight  o'clock 
in  the  morning,  when,  accompanied  by  the  agent  to  Lloyd's,  he 
proceeded  to  that  part  of  the  coast  where  he  expected  to  find,  and 
did  find,  the  vessel  ashore  upon  the  rocks.  The  vessel  being  so 
found  on  the  rocks,  and  full  of  water,  the  master  caused  the  goods 
to  be  taken  out  and  brought  on  shore :  and  the  vessel  was  ultimately 
got  off,  though  considerably  damaged.  She  was  afterwards  repaired ; 
and,  it  appears,  might  have  continued  her  voyage,  if  the  owners 
[  *1L5  J  had  thought  *fit :  but,  instead  of  so  doing,  they  proceeded  to  sell 
her,  and  she  is  now  upon  the  register.    That  does  not  seem  to  me 

(1)  This  proviso  is  omitted  from  39  (2)  See  3  &  4  Will.  IV.  c.  53,  88.  30, 

&  40  Vict.  c.  3d,  Bched.  32. 
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to  constitute  a  wreck  of  the  ship.  A  ship  cannot  be  said  to  be  Lbogb 
wrecked  merely  because  she  takes  the  ground  and  receives  such  boyd. 
damage  as  to  require  repair.  This  ship,  after  the  disaster,  still 
continues,  and  is  used,  as  a  ship.  Now,  if  there  is  no  wreck  of  the 
ship,  and  none  of  the  goods  independently  of  the  wreck  of  the  ship, 
there  is  no  wreck  at  all.  It  is  therefore  unnecessary  to  consider 
any  of  the  other  questions  in  the  case,  inasmuch  as  the  foundation 
fails  on  which  the  plaintifif  must  rest  his  case  on  the  merits,  viz.  that 
the  tobacco  was  wrecked. 

Gbesswell,  J. : 

The  first  question  raised  by  the  special  verdict  is,  whether  the 
plaintiff  was  entitled  to  have  the  tobacco  delivered  to  him  on  pay- 
ment of  the  51.  per  cent,  ad  valorem  duty ;  and  that  depends  on 
whether  or  not  he  is  entitled  to  the  benefit  of  the  proviso  at  the 
end  of  the  50th  section  of  the  8  &  4  Will.  lY.  c.  52.  The  first  part 
of  that  section  enacts,  ''that  all  foreign  goods,  derelict,  jetsam, 
flotsam,  and  wreck,  brought  or  coming  into  the  United  Kingdom, 
or  into  the  Isle  of  Man,  shall  at  all  times  be  subject  to  the  same 
duties  as  goods  of  the  like  kind  imported  into  the  United  Kingdom 
respectively  are  subject  to."  Then,  the  proviso  at  the  end  is,  that 
"  all  such  goods  as  cannot  be  sold  for  the  amount  of  duty  due 
thereon,  shall  be  delivered  over  to  the  lord  of  the  manor,  or  other 
person  entitled  to  receive  the  same,  and  shall  be  deemed  to  be 
unenumerated  goods,  and  shall  be  liable  to  be  charged  with  duty 
accordingly,"  that  is,  with  the  ad  valorem  duty  of  51.  per  cent. 
That  proviso  applies  only  to  the  goods  before  mentioned — derelict, 
jetsam,  flotsam,  and  wreck.  Now,  the  goods  in  question  were  not 
derelict ;  the  crew  only  left  the  vessel  for  a  few  hours,  and  then 
resumed  possession  of  her :  they  were  not  jetsam,  not  being  thrown 
overboard  to  lighten  the  ship :  *nor  were  they  flotsam,  abandoned  L  *116  ] 
to  the  waves :  neither  were  they  wreck.  I  quite  agree  that  the 
word  "  wreck "  may  be  used  in  a  sense  embracing  all  the  other 
descriptions  of  loss  above  referred  to,  and  need  not  be  confined  to 
wreck  proper.  I  think  the  word,  as  here  used,  was  intended  to 
supply  that  which  was  left  defective  by  the  words  found  in  the 
previous  part  of  the  clause — derelict,  jetsam,  and  flotsam.  If  this 
tobacco  had  been  found  floating  on  the  waters  by  strangers,  and 
brought  on  shore,  it  might  have  been  entitled  to  the  benefit  of  the 
proviso.  The  word  "  coming  "  applies  to  goods  brought  in  by  the 
waves  and  cast  on  shore,  without  an  act  done  by  any  one.     Here, 
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legge       the  tobacco  was  brought  on  shore  by  the  servants  of  the  owner.    It 
Boyd.       IB  quite  clear,  therefore,  that  it  is  not  within  the  protection  of  the 
proviso,  and,  consequently,  that  this  action  is  not  maintainable. 

Erle,  J. : 

The  plaintiff  cannot  maintain  this  action,  unless  he  can  establish 
that  the  ship  was  wrecked  within  the  meaning  of  the  Act  of  Parlia- 
ment. At  the  time  when  the  first  damage  was  done  to  the  ship, 
the  crew  imagined  it  to  be  more  serious  than  it  ultimately  turned 
out  to  be ;  they  thought  the  ship  was  going  down,  and  therefore 
abandoned  her ;  but  in  this  they  were  mistaken,  for,  the  vessel 
floated  ashore,  and  continued  whole.  Notwithstanding  the  damage 
done  to  her,  she  was  got  off,  and  afterwards  sold,  as  an  entire  ship, 
for  about  one-third  of  her  original  value,  and  repaired  by  the  pur- 
chasers. No  authority  has  been,  or  could  be,  cited  to  show,  that, 
under  such  circumstances  as  these,  the  ship  was,  in  contemplation 
of  law,  wrecked  ;  and,  unless  that  could  be  established,  the  plaintiff 
could  only  maintain  this  action  by  showing  that  the  goods  that  had 
been  on  board  came  on  shore  by  means  of  the  sea.  That,  however, 
is  expressly  negatived  by  the  special  verdict. 

Judgment  for  the  dejendant. 


1845.  ANN  EOBEETS  v.   TAYLEE  and  Others. 

Jan^.  ^^  ^  ^  117—127  ;  S.  C.  3  Dowl.  &  L.  1 ;  14  L.  J.  C.  P.  87.) 

[  ^1^  J  To  a  declaration  in  trespass  qiiare  dausum  /regit,  charging  an  assault,  it 

is  no  plea  that  the  close  was  the  soil  and  freehold  of  J.  S.,  and  that  tiie 
assault  was  committed  by  the  command  of  J.  S.  in  removing  the  plaintiff, 
after  request,  from  the  premises,  without  aUeging  that  J.  S.  was  possessed 
of  the  close. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the 
8rd  of  January,  1844,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  the  suit,  with  force  and  arms, 
broke  and  entered  a  certain  dwelling-house  of  the  plaintiff,  situate, 
&c.,  and  then  made  a  great  noise  and  disturbance  therein,  and 
stayed  therein  making  such  noise  and  disturbance  for  divers  long 
spaces  of  time  respectively  next  after  the  said  times  when  they  so 
broke  and  entered  the  said  dwelling-house,  to  wit,  for  the  space  of 
three  days  next  after  each  of  those  times :  and  also,  that  the  defen- 
dants, on  the  8th  of  January,  1844,  with  force  and  arms,  removed 
from  the  said  dwelling-house  of  the  plaintiff,  divers  fixtures  and 
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things  of  the  plahitiff  then  affixed  thereto  and  belonging  to  the     bobebts 
same,  to  wit,  ten  stoves,  &c.,  of  the  value,  to  wit,  of  500Z.,  and  then     tayleb. 
seized,  took,  and  carried  away  the  same,  and  converted  and  disposed 
thereof  to  their  own  ase :  and  also,  that  the  defendants,  on  the  8th 
of  January,  1844,  with  force  and  arms,  ejected,  expelled,  put  out, 
and  amoved  the  plaintiff  from  her  possession  and  occupation  of  her 
said  dwelling-house,  and  kept  and  continued  her  so  expelled,  &c., 
up  to  and  at  the  time  of  the  commencement  of  the  suit,  and  during 
that  time  took,  and  had  and  received  to  the  use  of  the  defendants, 
all  the  issues  and  profits  of  the  said  dwelling-house,  being  of  great 
yearly  value,  to  wit,  of  the  yearly  value  of  1002.,  and  caused  and 
procured  great    damage,   deterioration,   and    injury  to  the   said 
dwelling-house:  and  also,  that  the  defendants,   before  the  com- 
mencement of  the  suit,  to  wit,  on  the  8th  of  January,  1844,  and 
on  divers  and  other  days  between  *that  day  and  the  commencement      [  *118  ] 
of  the  suit,  and  at  several  times  on  each  of  those  days,  with  force 
and  arms  &c.,  assaulted  the  plaintiff,  and  then  beat,   bruised, 
wounded,  bit,  and  ill-treated  her :  and  also  that  the  defendants,  with 
force  and  arms,  on  the  8rd  of  January,  1844,  seized  and  took  divers 
goods  and  chattels  of  the  plaintiff,  to  wit,  thirty  tables,  &c.  &c.,  of 
great  value,  to  wit,  &e,,  and  converted  and  disposed  of  the  same  to 
their  own  use,  &c. 

To  this  declaration  the  defendants  (treating  it  as  one  consisting 
of  five  counts),  amongst  other  pleas,  pleaded,  fourthly,  as  to  the 
whole  of  the  declaration,  that  the  said  dwelling-house  in  which  &c., 
at  the  said  times  when  &c.  in  the  declaration  mentioned,  was  and 
now  is  the  dwelling-house,  soil,  and  freehold  of  one  Josiah  Wilson ; 
wherefore  the  defendants,  as  the  servants  of  Wilson,  and  by  hiii 
command  in  that  behalf,  at  the  said  times  when  &c.  in  the  declara^ 
tion  mentioned,  broke  and  entered  the  dwelling-house  in  which  &c., 
and  committed  therein  the  several  supposed  trespasses  in  the  first 
count  mentioned ;  and  that  the  fixtures  and  things  in  the  second 
count  mentioned  were  at  the  said  time  when  &c.  parcel  of  the  said 
dwelling-house  and  of  Wilson's  said  freehold  therein  ;  and  that  the 
plaintiff,  just  before  and  at  the  said  times  when  &c.  in  the  said 
third   and  fourth  counts  mentioned,  to  wit,  on  the  said  8th  of 
January,  1844,  was  unlawfully  in  possession  and  occupation  of  the 
said  dwelling-house,  and  with  force  and  arms  making  a  great  noise 
and  disturbance  therein,  without  the  leave  or  licence,  and  against 
the  will  of  Wilson,  the  defendants  thereupon,  as  the  servants  of 
W^ilson,  and  by  his  command  in  that  behalf,  then  requested  the 
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BoBKRTs  plaintiff  to  cease  making  the  said  noise  and  disturbance,  and  to  go 
Tatleb.  ^^^  depart  from  and  out  of  the  said  dwelling-house,  which  the 
plaintiff  then  wholly  refused  to  do ;  whereupon  f  the  defendants,  as 
[  *^^9  ]  the  servants  of  Wilson,  and  by  his  ^command,  in  the  defence  of  his 
possession  of  the  said  dwelling-house,  gently  laid  their  hands  on 
the  plaintiff  in  order  to  eject,  expel,  put  out,  and  amove,  and  did 
then  eject,  expel,  put  out,  and  amove  her  from  her  possession  and 
occupation  of,  and  from  and  out  of  the  said  dwelling-house ;  and 
because  the  plaintiff  then  resisted  the  defendants  in  that  behalf,  and 
then  assaulted  the  defendants,  and  used  violent  and  menacing 
language  and  gestures  towards  the  defendants,  and  would  then  and 
there  have  beaten,  bruised,  wounded,  and  ill-treated  them  if  they 
had  not  defended  themselves  against  the  plaintiff,  they,  the  defen- 
dants, at  the  said  times  when  &c.,  did  defend  themselves  against 
the  plaintiff,  and  in  so  doing  did  necessarily  and  unavoidably 
assault  the  plaintiff,  and  then  a  little  beat,  bruise,  wound,  bite,  and 
ill-treat  her,  doing  no  unnecessary  damage  to  the  plaintiff  on  the 
occasions  aforesaid ;  and  because  the  goods  and  chattels  in  (he  said 
last  count  mentioned,  before  and  at  the  said  time  when  &c.,  had 
been  wrongfully  put  and  placed,  and  then  were  wrongfully,  in  and 
upon  the  said  dwelling-house  in  which  &c.,  incumbering  the  same, 
and  doing  damage  there  to  Wilson,  the  defendants,  as  the  servants 
of  Wilson,  and  by  his  command  in  that  behalf,  at  the  said  time 
when  &c.  in  that  count  mentioned,  seized  the  said  goods  and 
chattels,  and  took  and  amoved  them  from  the  said  dwelling-hoose 
in  which  &c.,  to  a  small  and  convenient  distance,  and  there  left  the 
same  for  the  plaintiff's  use,  and  whereof  the  plaintiff  then  had 
notice ;  which  were,  &c.    Verification. 

Eighthly — to  the  first,  third,  and  subsequent  counts^hat,  long 
before  the  plaintiff  was  possessed  of,  or  had  any  title,  estate,  or 
interest  in,  the  said  dwelling-house  in  which  &c.,  to  wit,  on  the  81st 
of  March,  1837,  Wilson  was  seised  in  his  demesne  as  of  fee  of  and 
in  the  said  dwelling-house  in  which  <bc.,  and,  being  so  seised, 
[  *120  ]  ^before  the  said  times  when  &c.  in  the  said  first,  third,  and  subse- 
quent counts  mentioned,  or  any  of  them,  and  before  the  plaintiff 
was  possessed  of  or  had  any  estate,  interest,  or  title  of,  in,  or  to 
the  said  dwelling-house,  to  wit,  on  the  81st  of  March,  1887,  by  a 
certain  agreement  then  made  between  Wilson  and  the  said  Bobert 
Boberts  (i),  the  date  whereof,  &c.,  Wilson  let  to  the  said  B.  Boberts, 
who  then  took  the  said  dwelling-house  in  which  &c.,  as  tenant 

(1)  Bef erred  to  in  a  former  plea. 
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thereof,  to  Wilson,  for  one  year  then  next  following,  and  so  on  from  Bobvrts 
year  to  year  for  so  long  as  they  should  respectively  please,  &c.,  at  tatler. 
and  under  the  yearly  rent  of  55Z.,  payable  quarterly,  on  &c. ;  and 
B.  Roberts  thereby  agreed  with  Wilson  to  repair,  and  keep  in 
tenantable  repair,  the  said  dwelling-house,  during  the  continuance 
of  the  said  demise  and  tenancy ;  and  it  was  thereby  farther  agreed, 
that,  if  B.  Boberts  should  break  the  said  agreement  in  any  respect, 
or  if  he  did  not  repair  or  keep  in  tenantable  repair  the  said 
dwelling-house  during  the  continuance  of  the  said  demise  and 
tenancy,  or  if  the  said  rent  or  any  part  thereof  should  be  unpaid 
fourteen  days  next  after  any  day  on  which  such  rent  or  any 
quarterly  part  thereof  should  become  due,  then  it  should  be  lawful 
for  Wilson  to  enter  on  the  said  dwelling-house  without  any  eject- 
ment or  process  at  law  (i),  and  to  have  again  and  re-possess  the 
same,  and  all  occupiers  thereof  to  expel  and  remove :  by  virtue  of 
which  agreement  and  demise,  B.  Boberts  then  entered  into  and  upon 
the  said  dwelling-house,  and  became  and  was  possessed  thereof  for 
the  term  and  tenancy  so  to  him  thereof  granted  as  aforesaid,  the 
reversion  of  and  in  the  said  dwelling-house,  then  and  during  all  the 
time  thereafter  mentioned,  being  in  *Wilsop :  Averment,  that  after-  [  •121  ] 
wards,  and  during  the  continuance  of  the  said  demise  and  tenancy, 
to  wit,  on  the  25th  of  December,  1848,  and  before  the  said  times 
when  &c.,  B.  Boberts  wholly  omitted  and  neglected  to,  and  did  not 
nor  would,  repair  and  keep  in  tenantable  repair  the  said  dwelling- 
house  ;  and  the  said  dwelling-house  was  then  suffered  and  permitted 
to  be,  and  the  same  then  was,  in  bad  and  untenantable  repair,  by 
reason  of  the  same  not  being  repaired  and  kept  in  tenantable  repair 
according  to  the  said  agreement ;  that  the  same  continuing  in  such 
bad  and  untenantable  repair  by  reason  of  the  premises,  thereupon 
it  then,  and  at  the  said  times  when  &c.  in  the  said  first,  third,  and 
subsequent  counts  mentioned,  became  and  was  lawful  for  Wilson, 
under  and  by  virtue  of  the  said  agreement,  to  enter  upon  the  said 
dwelling-house  without  any  ejectment  or  process  at  law,  and  to 
have  again  and  re-possess  the  same,  and  all  occupiers  thereof  to 
expel  and  remove,  and  the  said  estate  and  interest  of  B.  Boberts 
and  all  those  claiming  under  him  under  and  by  virtue  of  the  said 
agreement  became  and  was,  by  means  of  the  premises,  forfeited 
and  wholly  ended  and  determined ;  and  thereupon,  afterwards,  and 

(1)  This  dause  is  unnecoBsary,  as  any  legal  proceedings.  See  Butchery, 
any  person  haying  a  right  of  enlay  or  Butcher,  31  R  B.  237  (1  Man.  &  By. 
right  of  possession,  may  enter  without      220). 
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Roberts  at  the  said  times  when  &c.  in  the  said  first,  third,  and  subsequent 
tatlbr.  counts  mentioned,  the  defendants,  as  servants  of  Wilson,  and  by 
his  command  in  that  behalf,  for  and  by  reason  of  the  said  breach 
of  the  said  agreement,  did,  in  pursuance  and  under  and  by  virtue 
of  the  said  agreement  and  the  said  power  therein  contained,  enter 
into  and  upon  the  said  dwelling-house,  the  outer  door  thereof  being 
open  (i),  and  did  take  possession  thereof,  and  the  same  again  have 
and  re-possess  for  and  on  behalf  of  Wilson,  and  by  his  command 
in  that  behalf ;  and,  because  the  plaintiff  was  unlawfully,  at  the 
[  *122  ]  said  times  when  &c.,  *in  the  occupation  and  possession  of  the  said 
dwelling-house  without  the  leave  or  licence  and  against  the  wUl  of 
Wilson,  the  defendants  thereupon,  as  the  servants  of  Wilson,  and 
by  his  command  in  that  behalf,  then  requested  the  plaintiff  to  go 
and  depart  from  and  out  of  the  said  dwelling-house,  which  the 
plaintiff  then  wholly  refused  to  do ;  whereupon,  &c.,  as  in  the 
fourth  plea,  from  the  f  in  p.  679. 

Replication  to  the  fourth  plea,  so  far  as  related  to  the  first  count, 
that,  at  the  said  times  when  &c.  in  the  said  first  count  mentioned, 
the  plaintiff  was  lawfully  possessed  of  the  said  dwelling-house  in 
which  &c.,  and  was  lawfully  entitled  to  her  possession  thereof  as 
against  the  defendants ;  without  this  that  the  plaintiff  was  unlaw- 
fully in  possession  or  occupation  of  the  said  dwelling-house  in 
which  &c.,  in  manner  and  form  as  in  the  said  fourth  plea  so  far  as 
related  to  the  said  first  count  in  that  behalf  was  alleged,  concluding 
to  the  country.  There  were  similar  replications  to  the  fourth  plea 
so  far  as  the  same  related  to  the  second  and  third  counts  respec- 
tively :  and,  as  to  the  fourth  plea,  so  far  as  it  related  to  the  last 
count  of  the  declaration,  the  plaintiff  replied,  that,  after  the  defen- 
dants seized  the  goods  and  chattels  in  the  said  last  count  mentioned, 
and  took  and  amoved  the  same  in  the  manner  in  the  said  fourth 
plea  in  that  behalf  mentioned,  to  wit,  at  the  said  time  when  &c.  in 
the  said  last  count  in  that  behalf  mentioned,  the  defendants  con- 
verted and  disposed  of  the  said  goods  and  chattels  to  their  own 
use,  in  manner  and  form  as  in  the  said  last  count  was  alleged. 
Verification. 

Replication  to  the  eighth  plea,  so  far  as  it  related  to  the  last 
count  of  the  declaration,  that,  after  the  defendants  seized  the 
goods  and  chattels  in  the  said  last  count  mentioned,  and  took  and 
amoved  the  same  in  the  manner  in  the  said  last  plea  in  that  behalf 

(1)  This  allegation  is  unnecessary,  as  a  person  who  has  a  right  of  poasesaion 
may  break  open  outer  doors. 
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mentioned,  to  wit,  at  the  said  time  when  &c.  in  the  said  last  count     Roberts 
"^in  that  behalf  mentioned,  the  defendants  converted  and  disposed  of     tatlrr. 
the  said  goods  and  chattels  to  their  own  use,  in  manner  and  form      [  *123  ] 
as  in  the  said  last  count  was  alleged.    Verification. 

To  these  replications  the  defendants  demurred  specially,  assigning 
for  causes,  as  to  the  replication  to  so  much  of  the  fourth  plea  as 
related  to  the  first,  second,  and  third  counts,  that  it  did  not  appear 
in  or  by  those  replications  how  or  why  the  plaintiff  was  lawfully 
possessed  of  the  said  dwelling-house ;  that  it  should  have  been  therein 
alleged  what  right  and  title  the  plaintiff  had  to  the  possession  of 
the  said  dwelling-house ;  that  they  should  have  traversed  that  the 
dwelling-house  in  which  &c.  was  the  dwelling-house,  soil,  and  free- 
hold of  Wilson,  or  should  have  set  forth  and  shown  what  right  or 
title  the  plaintiff  had  therein,  showing  the  facts  under  which  she 
derived  such  right  or  title ;  that  they  traversed  immaterial  matter ; 
that  they  amounted  to  argumentative  traverses  of  the  defendants 
having  been  servants  of  Wilson,  and  having  acted  by  his  command, 
as  alleged  in  the  plea ;  and  that  they  put  in  issue  matters  of  law 
and  matters  not  properly  triable  by  a  jury,  namely,  whether  or  not 
the  plaintiff  was  unlawfully  in  possession  or  occupation  of  the  said 
dwelling-house,  &c.    And,  as  to  the  replication  as  to  so  much  of 
the  fourth  plea  as  related  to  the  last  count,  and  also  as  to  the 
replication  to  the  eighth  plea,  that  the  replication  did  not  sufficiently 
confess  and  avoid,  or  traverse  or  deny,  the  matters  alleged  in  the 
plea ;  that,  if  it  was  meant  as  a  denial  of  the  defendants'  having 
removed  the  said  goods  and  chattels  to  a  small  and  convenient 
distance,  and  there  leaving  the  same  for  the  use  of  the  plaintiff,  it 
was  an  argumentative  traverse  thereof,  and  should  have  concluded 
to  the  country,  and  not  with  a  verification ;  that,  if  the  replication 
was  meant  to  confess  and  avoid  the  said  matter  in  the  plea  so  far  as 
related  to  the  last  *count,  it  was  a  departure  from  the  declaration,       [  *124  ] 
inasmuch  as  it  admitted  that  the  action  was  brought  for  the  purpose 
in  the  plea  mentioned,  and  that  so  much  of  the  plea  as  related  to 
that  count  was  an  answer  thereto,  and  at  the  same  time  sought  and 
endeavoured  to  set  up  and  establish  another  and  different  cause  of 
action ;  that  the  replication,  if  it  was  intended  to  set  up  that  the 
defendants  were  trespassers  by  or  from  the  original  seizing  and 
taking  of  the  goods  and  chattels,  should  have  shown  how  they  were 
so;  that  it  was   uncertain  and  ambiguous  from  the  replication, 
whether  the  plaintiff  intended  to  rely  upon  the  said  seizing  and 
taking  of  the  said  goods  and  chattels  as  a  cause  of  action  ;  that  the 
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K0BBBT8      replication  was  a  new   assignment  improperly   and   inartificially 
Tayleb.      pleaded,  &c.     Joinder. 

ChanneU,  Serjt.,  in  support  of  the  demurrers  : 
The  fourth  and  eighth  pleas  are  substantially  pleas  of  libentm 
tenementum  in  Josiah  Wilson,  so  far  as  regards  the  dwelling-house; 
and,  in  effect,  all  that  the  plaintiff  says  in  her  replications,  is,  that 
she  is  lawfully  possessed,  without  saying  in  what  manner  she  is 
entitled  to  the  possession.  It  is  apprehended  she  should  either  have 
set  up  title  in  herself  or  have  denied  that  the  dwelling-house  was 
the  property  of  the  plaintiff,  whereas  she  has  admitted  the  title  of 
Josiah  Wilson.  These  pleas  are  also  pleas  of  liberum  tenementum^ 
well  pleaded  with  respect  to  the  other  matters  comprised  in  the 
declaration ;  for,  the  justification  is  connected  with  the  dwelling- 
house. 

Talfourd,  Serjt.,  contra  (i) : 

It  may  be  conceded  that,  had  the  pleas  been  simply  pleas  of 
[  *12^  ]  liberum  tenementtim,  Hhe  plaintiff  must  have  either  denied  the  title 
as  alleged,  or  set  up  title  in  herself.  But  here  the  defendants  do 
not  rely  on  the  mere  allegation  of  soil  and  freehold  in  Wilson; 
they  go  on  to  state  that  the  plaintiff  was  unlawfully  in  possession 
of  the  dwelling-house ;  and  therefore  the  plaintiff  had  a  right  to 
take  issue  on  this  last-mentioned  allegation. 

(Maule,  J. :  The  allegations  in  the  pleas  that  the  plaintiff  was 
unlawfully  in  possession  are  quite  idle.  The  pleas  ought  to  have 
shown  how  she  was  unlawfully  in  possession. 

(1)  The  points  marked  for  argument  a  manner  as  to  admit  of  such  light  ol 

on  the  part  of  the  plaintiff  were :  entry  as  is  alleged  in  the  plea,  being 

*' First,   that   the   replications  de-  reserved  by  it;  and  because  the  plea 

murred   to  are  good,    and   that  the  does  not  show  that  Wilson  had  the 

objections  taken  by  the  demurrers  are  reversion  at  the  time  of  the  broach, 

not  tenable.  which  was   relied  on  as  constitating 

**  Secondly,  that  the  fourth  plea  is  the  forfeiture;  and  because  it  does  not 

bad  for  not  justifying  the  conversion  appear  that  the  entry  made  before  the 

of  the  goods  alleged  in  the  declaration  committing  of  the  trespasses  waa  made 

to  have  been  converted  by  the  defen-  for  the  purpose  of  avoiding  the  lease, 

dants  to  their  own  use ;  and  that  it  is  or  that  R.  Roberts  or  his  assignees  or 

also  bad  for  not  sufficiently  justifying  under-tenants  had  any  notice  that  it 

the  biting  of  the  plaintiff  alleged  in  was  made   for    such    purpose;     and 

the  declaration.  because  it  admits  one  of  the  trespasses, 

**  Thirdly,  that  the  eighth  plea  is  viz.  the  first  entry  therein  averred, 

bad,  because  it  does  not  show  that  the  before  any  notice  given  to  Roberts  of 

agreement     therein-mentioned      was  Wilson^s    election   to   determine    the 

under  seal,  or  that  it  operated  in  such  lease." 
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TiNDAL,  Gh.  J. :  The  plea  of  liberum  tenementumrmplieBthsihoih     Bobbbts 
the  freehold  and  the  right  to  the  possession  are  in  the  party,  other-     taylbb. 
wise  it  would  be  no  answer  to  the  declaration.    The  pleas  attempt 
to  justify  too  much.    They  are  clearly  bad,  as  containing  no  answer 
to  the  assault. 

Maulb,  J. :  I  think  the  pleas  and  replications  alike  bad.) 

ChanneU,  Serjt.,  in  reply : 

It  may  be  that  the  pleas  would  have  been  held  bad  on  special 
demurrer,  as  attempting  to  justify  too  much. 

(Maule,  J. :  The  fourth  plea  admits  the  assault.  How  does  it 
justify  that  assault  ?    It  alleges  no  possessory  right.) 

It  may  be  that  the  plea  *of  liberum  tenementum  would  be  no  answer       [  *126  ] 

to  the  assault ;  but  that  part  of  the  plea  may  be  taken  to  apply  to 

so  much  of  the  declaration  as  is  in  its  nature  local,  and  the  residue 

of  the  plea  to  the  assault  and  expulsion.     On  general  demurrer,  at 

all  events,  the  plea  is  sufScient.    The  eighth  plea  justifies  all  but 

the  assault. 

(Grbsswell,  J.:  The  seisin  in  fee  in  Wilson  is  made  the 
foundation  of  that  plea  as  well  as  of  the  fourth.) 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  eighth  plea  must  follow  the  fate  of  the 
fourth.  As  to  the  fourth  plea,  as  the  defendants  have  thought  fit 
to  introduce  in  their  justification  the  seisin  in  fee  in  Wilson,  the 
plaintiff  has  a  right  to  see  whether  or  not  it  affords  a  good  answer 
to  the  assault.  This  is  the  first  time  I  ever  met  with  a  plea  of 
liberum  teneinentuvi  in  an  action  charging  an  assault.  The  ordinary 
answer  to  such  an  action  is,  that  the  assault  was  committed  in 
defence  of  the  defendant's  possession.  Libeimm  teneTnentum  at  the 
most  only  implies  a  possession.    I  think  this  is  clearly  a  bad  plea. 

Maulb,  J.: 

I  am  of  the  same  opinion.  This  is  a  perfectly  unprecedented 
form  of  plea. 

Gbesswbll,  J. : 

I  am  also  of  opinion  that  the  fourth  plea  is  bad.  In  trespass 
quare  clausum  jregit  the  possession  of  the  plaintiff  is  the  foundation 
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Roberts  of  the  action  ;  and  the  defendant  is  considered  sufficiently  to  deny 
Taylkr.  the  plaintiff's  right  of  possession  by  pleading  libemm  tenementum 
in  himself  or  a  third  person ;  in  the  latter  case  justifying  as  the 
servant  and  acting  by  the  command  of  such  third  person :  and  by 
this  anomalous  plea  the  plaintiff  is  put  to  show  how  he  has  a 
possession  in  himself  consistent  with  the  freehold  being  in  another, 
unless  he  chooses  to  traverse  the  title  set  up  by  the  plea.  But, 
[  *127  ]  where  the  declaration  charges  an  assault,  a  defendant  *can  only 
justify  by  alleging  possession,  and  that  the  assault  was  committed 
in  defence  of  such  possession.  I  am  therefore  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  upon  both  demurrers. 

Erle,  J. : 

I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  plea  of  libenun  tenementum  is  clearly  no  justification  as  to  the 
assault. 

Judgment  for  the  plaintiff. 

Channell,  Serjt.,  on  a  subsequent  day,  having  called  the  atten- 
tion of  the  Court  to  the  allegation  of  entry  in  the  eighth  plea, 

TiNDAL,  Gh.  J.,  said  : 

That  only  shifts  the  objection  to  the  replication.  The  eighth 
plea  is  pleaded  to  the  first,  third,  fourth  and  fifth  counts.  In  her 
replication,  the  plaintiff  says,  that,  after  the  defendants  seized  the 
goods  and  chattels  in  the  last  count  mentioned,  and  took  and 
amoved  the  same  in  the  manner  in  the  plea  mentioned,  the  defen- 
dants converted  and  disposed  of  the  goods  to  their  own  use,  as  in 
the  last  count  alleged.  We  decided  for  the  plaintiff  on  the  fourth 
plea,  because  we  thought  the  plea  bad,  no  right  of  possession  being 
shown ;  and  we  also  decide  for  the  plaintiff  upon  the  replication 
to  the  eighth  plea,  on  the  ground  that  the  replication  is  good ; 
for,  as  the  plea  goes  to  four  of  the  counts,  and  the  replication 
shows  that  the  defendants  were  trespassers  ah  initio  as  to  one,  it 
is  an  answer  to  the  plea. 

The  rest  of  the  Goubt  concurring. 

Judgment  accordingly. 
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HOWETT   V.   CLEMENTS.  i845. 

CLEMENTS  v.  HOWETT.  ^''— 

(1  C.  B.  128—130.)  '      ^^^^ 

Where  an  award  ie  sent  back  to  the  arbitrator  to  be  amended,  he  is  not 
bound  to  give  the  parties  notice  to  attend  him  thereon. 

By  an  order  of  Nisi  Prias,  bearing  date  the  27th  of  November, 
1848,  made  in  a  cause  of  Howett  v.  Cleinenta,  a  verdict  was  ordered 
to  be  entered  for  the  plaintiff,  damages  500Z.,  subject  to  the  award 
of  a  barrister,  who  was  thereby  empowered  to  direct  that  a  verdict 
should  be  entered  for  the  plaintiff  or  the  defendant,  as  he  should 
think  proper,  and  to  whom  that  cause,  and  also  another  cause  of 
ClemenU  v.  Howett,  and  all  matters  in  difference  between  the 
parties,  were  referred.  The  costs  of  the  said  suits  respectively 
were  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference 
and  award  were  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  made  bis  award  on  the  1st  of  May,  1844,  as 
follows :  **  With  respect  to  the  cause  first  above  mentioned,  and  in 
which  the  said  James  Charles  Howett  is  the  plaintiff  and  the  said 
Benjamin  Clements  is  defendant,  I  award,  order,  and  adjudge  that 
the  verdict  already  entered  up  therein  for  the  plaintiff  James 
Charles  Howett  shall  stand,  but  that  the  damages  shall  be  reduced  to 
the  sum  of  45Z. ;  and  witb- respect  to  the  other  cause,  in  which  the 
said  Benjamin  Clements  is  the  plaintiff  and  the  said  James  Charles 
Howett  is  defendant,  I  award,  order,  and  adjudge  *that  a  verdict 
shall  be  entered  for  the  defendant  James  Charles  Howett ;  and  I 
find  that  there  are  no  further  or  other  matters  in  difference  between 
the  said  parties  besides  or  in  addition  to  the  said  causes  in  the  said 
order  of  reference  and  hereinbefore  mentioned ;  and  I  further  order 
and  award  that  the  costs  of  this  reference  and  of  this  my  award  shall 
be  paid  by  the  said  Benjamin  Clements." 

A  rule  nisi  having  been  obtained  on  behalf  of  Clements,  to  set  aside  [  129  ] 
the  above  award,  on  the  ground  that  the  arbitrator  had,  by  mistake, 
called  the  plaintiff  in  the  first-mentioned  action  James  Charles 
Howett,  instead  of  Joseph  Charles  Howett,  the  Coubt,  on  the  23rd 
of  November  last,  after  hearing  counsel,  ordered,  "  that  the  award 
of  the  arbitrator  in  the  said  rule  mentioned  be  referred  back  to  the 
said  arbitrator  to  re-consider  and  amend  the  same  if  he  should 
think  fit."  In  pursuance  of  this  rule  the  arbitrator,  on  the  2nd  of 
December  last,  made  the  following  indorsement  on  the  back  of  the 
award  :  ''  In  pursuance  of  an  order  of  the  Court  of  Common  Pleas 
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HowsTT  of  the  28rd  November  last,  I,  the  within-named  arbitrator,  have 
Clemkkts.  re-considered  this  my  award ;  and  I  do  hereby  certify  and  declare 
that  the  same  ought  to  be  amended  by  substituting  the  name 
Joseph  Charles  Howett  for  the  name  James  Charles  Howett, 
wherever  such  name  occurs  in  the  said  award,  and  that  the  said 
award  ought  now  to  be  read  as  if  the  name  Joseph  Charles  Howett 
had  originally  stood  therein  instead  of  the  name  James  Charles 
Howett  in  every  instance  where  such  name  occurs  in  the  said 
award,  the  name  James  Charles  Howett,  having  been  therein 
inserted  by  mistake  instead  of  the  name  Joseph  Charles  Howett, 
and  Joseph  Charles  Howett  being  the  person  thereby  meant  and 
intended  by  me." 

The  arbitrator  further  altered  his  award  by  inserting  at  .the 
asterisk  the  following  words :  ^'  that  the  defendant  therein  is  not 
guilty  of  the  grievances  therein  laid  to  his  charge,  or  of  any  or 
either  of  them,  or  of  any  part  thereof,  and  '' — which  words  he,  by 
a  note  in  the  margin,  awarded  and  directed  should  stand  as  part  of 
his  award. 

Manning,  Serjt.,  now  moved  to  set  aside  the  award,  on  the 
ground  that  the  arbitrator  had  improperly  directed  a  verdict  to  be 
[  *180  ]      entered  in  the  second  action,  the  order  ^giving  him  no  power  so  to 
do  :  Hutchitison  v.  BlackweU(l), 

(Maule,  J. :  There  undoubtedly  could  not  be  a  formal  verdict 
entered  in  the  condition  in  which  the  second  cause  stood:  the 
arbitrator  has  used  the  word  in  its  popular  sense. 

Cbbsswell,  J. :  This  objection  existed  at  the  time  the  first  motion 
was  made  to  set  aside  the  award,  and  was  not  then  urged ;  it  is  now 
too  late  to  raise  it. 

Maulb,  J. :  There  was  some  colour  for  the  objection  when  the 
first  application  was  made ;  but  it  is  now  removed.) 

The  party  has  until  the  end  of  the  Term  succeeding  the  amendment 
to  move  to  set  aside  the  award :  Moore  v.  BtUlin  (2). 

(TiNDAL,  Ch.  J. :  The  direction  as  to  the  verdict  is  simply  useless; 
the  issue  is  determined.) 

The  learned  Serjeant  then  produced  an  affidavit  stating  that  no 
(1)  8  Bing.  331 ;  1  Moo.  &  Sc.  513.       (2)  7  Ad.  &  £L  595;  2  N.  &  P.  436. 
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notice  had  been  given  to  Clements  or  his  attorney  to  attend  the      Howett 
arbitrator  on  his  re-considering  or  amending  his  award ;  nor  did    clbmekts. 
he,  Clements,  or  any  person  on  his  behalf,  attend  the  arbitrator  on 
his  so  re- considering  or  amending  his  award.     This,  he  submitted, 
Clements  was  entitled  to  do. 

TiNDAii,  Ch.  J. : 

The  arbitrator  was  not  bound  to  give  notice  to  the  parties.  The 
award  was  sent  back  to  him  for  a  specific  purpose.  He  needed  no 
assistance  from  either  side. 

Maulb,  J. : 

If  the  award  is  open  to  the  objection  suggested,  the  party  is  not 
without  remedy ;  he  may  avail  himself  of  it  as  a  defence  to  an 
action  upon  the  award. 


The  rest  of  the  Court  concurring. 


Rule  refused. 


HEMSWORTH  v.   BRIAN.  is^s. 

(1  C.  B.  131—139 ;  S.  C.  2  Dowl.  &  L.  844  ;  14  L.  J.  C.  P.  134.)  Jan^S. 

Bankruptcy  is  no  revocation  of  a  gubmission  to  arbitration  (1).  [  ^^^  ] 

An  award  directed,  amongst  other  things,  that  the  plaintiff  should,  on  a 
given  day,  deliver  up  to  the  defendant  a  warrant  for  a  hogshead  of  port 
wine  lying  at  the  London  Docks,  describing  it  by  its  number  and  marks : 
the  demand  required  the  plaintiff  to  deliver  up  "  one  hogshead  of  port 
wine,"  describing  it :  Held,  that  this  was  not  a  sufficient  demand  to  support 
an  attachment. 

By  a  Judge's  order  (afterwards  made  a  rule  of  Court),  dated  the 
28rd  of  May,  1848,  and  made  in  a  cause  wherein  H.  W.  Hemsworth 
was  plaintiff,  and  T.  H.  Brian  defendant,  it  was  ordered  that  the 
cause  and  all  other  matters  in  difference  between  the  parties  should 
be  referred  to  J.  S.  (a  layman),  the  costs  of  the  said  cause  and  of 
the  reference  and  award  to  abide  the  result  of  the  award. 

J.  S.,  on  the  28rd  of  March,  1844,  made  his  award  as  follows : 
'^  I  do  find,  award,  and  determine,  that,  at  the  time  of  commencing 
the  said  action,  the  plaintiff  had  not  any  cause  of  action  for  or  in 
respect  of  the  several  matters  and  things  respectively  mentioned 
and  contained  or  referred  to  in  the  first  count  in  the  pleadings  in 

(1)  It  seems  that  where,  as  in  this  is  not  a  "cause  or  matter"  within  the 

case,  a  cause  is  referred  to  arbitration,  meaning  of  that  rule :    In  re  Shaw 

Ord.  XVn.  r.  1,  now  applies,  but  that  and  Ronaldson  [1892]  1  Q.  B.  91,  61 

a  voluntary  submission  to  arbitration  L.  J.  Q.  B.  141. — J.  G.  P. 

B.K. — VOL.  Lxvni.  44 
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Hehswobth  the  said  cause  contained ;  and  that,  in  case  the  trial  in  the  said 
Brian.  cause  had  proceeded,  the  issue  joined  on,  or  in  respect  of»  the  said 
count,  should  and  ought  to  have  been  found  for  the  defendant:  And  I 
further  find,  award,  and  determine,  that,  on  the  2nd  qf  March,  1843, 
and  at  the  time  of  the  commencement  of  the  said  action,  the  defen- 
dant was  indebted  to  the  plaintiff  in  the  sum  of  68Z.  9s.  Id.  on  the 
second,  third,  and  fourth  counts  in  the  said  declaration  mentioned  ; 
[  *182  ]  and  that,  in  case  the  trial  *in  the  said  cause  had  proceeded,  the  issues 
joined  on  the  second,  third,  and  fourth  counts  in  the  said  pleadings 
contained  should  and  ought  to  have  been  found  for  the  plaintiff  : 
And  I  further  find,  award,  and  determine,  that,  on  an  account 
taken  of  all  matters  referred  to  me  by  the  said  recited  order 
(including  the  said  sum  of  68Z.  9s.  Id,)  the  plaintiff  was,  at  the 
date  of  the  said  order,  and  still  is,  indebted  to  the  defendant  in  the 
sum  of  Vll,  78.  6d. :  And  I  further  award,  order,  and  direct  that 
the  said  H.  W.  Hemsworth  shall,  on  the  1st  of  April  next,  at  &c., 
pay  unto  the  said  T.  H.  Brian,  or  his  attorneys,  for  the  use  of  the 
said  T.  H.  Brian,  the  sum  of  17Z.  7s.  6d. :  And  I  further  award, 
order,  and  direct  that  the  said  H.  W.  Hemsworth,  shall  on  the 
30th  of  March  instant,  deliver  up  unto  the  said  T.  H.  Brian,  his 
executors,  administrators,  or  assigns,  the  following  warrants  of 
wines  and  brandy,  namely,  a  warrant  for  one  hogshead  of  port 
wine,  numbered  2260,  now  or  lately  lying  in  the  East  Vault, 
London  Docks,  and  marked  B.  No.  2,  &c.  &c.  (here  followed  a 
description  by  marks  and  numbers  of  several  casks  of  wine  and 
one  hogshead  of  brandy) :  And  I  further  find  that  the  said  H.  W. 
Hemsworth  is  in  possession  of  certain  wines  in  bottle,  the  property 
of  the  said  T.  H.  Brian,  consisting  of,  &c.  &c. :  And  I  farther 
award,  order,  and  direct  that  the  said  H.  W.  Hemsworth  shall,  on 
the  30th  of  March  instant,  deliver  up  all  the  said  wines  in  bottle  to 
the  said  T.  H.  Brian,  or  his  servants  or  agents  authorised  by  writing 
under  his  hand  to  receive  the  same :  And  I  further  award,  order, 
and  direct,  that,  if  default  be  made  by  the  said  H.  W.  Hemsworth, 
his  executors,  administrators,  or  assigns,  in  payment  of  the  said 
sum  of  111.  Is.  Bd.  to  the  said  T.  H.  Brian,  his  executors, 
administrators,  or  assigns,  or  to  his  said  attorneys,  at  the 
time  in  that  behalf  herein  by  me  appointed,  or  if  the  said  H.  W. 
Hemsworth,  his  executors,  &c.,  shall  not,  on  the  30th  day  of 
[  'iss  ]  March  *in8tant  deliver  up  to  the  said  T.  H.  Brian,  his  executors, 
&c.,  the  said  wine- warrants  and  brandy- warrant,  and  the  said 
wines  in  bottle,  hereinbefore  directed  by  me  to  be  delivered  ap» 
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then  and  in  either  of  the  said  cases,  after  making  this  my  award  a  Hbmsworth 

rule  of  her  Majesty's  Court  of  Common  Pleas,  the  said  T.  H.  Brian       bbiIan. 

may  immediately  proceed  by  attachment  or  otherwise  (i)  for  the 

recovery  of  the  said  sum  of  17Z.  7«.  Sd.,  and  of  the  possession  of 

the  said  wine-warrants  and  brandy-warrant  and  wines  in  bottle,  or 

either  of  them,  as  the  case  may  require :  And  I  further  award, 

order,  and  determine  that  the  said  H.  W.  Hemsworth  shall  take  to, 

retain,  and  keep  four  butts  of  sherry  wine,  &c.  &c.,  which  articles 

and  things  were  formerly  the  property  of  the  said  To  H.  Brian, 

and  are  now,  or  lately  were,  in  the  possession  of  the  said  H.  W. 

Hemsworth,  &c. :  And  I  lastly  award,  order,  and  determine,  that, 

after  the  due  performance  of  this  my  award,  and  the  payment  of 

the  costs  of  the  said  cause,  and  of  the  said  reference,  and  of  this 

my  award,  they  the  said  H.  W.  Hemsworth  and  T.  H.  Brian,  and 

their  respective   executors  or   administrators,    shall    respectively 

within  ten  days  after  the  same  shall  have  been  respectively  tendered 

to  him  or  them  for  execution,  and  at  the  costs  and  charges  of  the 

party  requiring  the  same,  sign,  seal,  and  as  their  respective  acts 

and  deeds  deliver,  each  of  them,  his  executors  or  administrators, 

unto  the  other  of  them,  his  executors  or  administrators,  mutual 

general  releases,  in  writing,  of  all  and  all  manner  of  actions  and 

suits,  claims  and  demands  whatsoever,  from  the  beginning  of  the 

world  up  to  the  day  of  the  date  of  the  said  order  of  reference." 

Talfourd,  Serjt.,  obtained  a  rule  nisi  for  an  attachment  against 
the  plaintiff  for  non-performance  of  the  above  ^award.  The  [  *^'^^  ] 
affidavit  upon  which  the  rule  was  obtained  stated  that  the  deponent 
did,  **  on  the  8th  of  November  instant,  personally  serve  H.  W. 
Hemsworth,  the  above-named  plaintiff,  with  a  true  copy  of  the  said 
award,  and  (ilso  a  true  copy  of  the  rule  of  Court,  and  the  Master's 
allocatur  thereon,  and,  at  the  same  time,  showed  him,  the  said 
H.  W.  Hemsworth,  the  said  original  award,  and  the  said  original 
rule  and  allocatur  thereon ;  and  that  the  deponent  then  demanded 
of  the  said  H.  W.  Hemsworth  the  sum  of  IIL  Is.  5d.,  awarded  to 
him  the  deponent  in  and  by  the  said  award,  as  also  the  sum  of 
682.  11^.,  the  costs  allowed  by  the  said  Master  in  and  by  the  said 
allocatur ;  and  that  the  deponent  did,  at  the  same  time,  demand 
of  the  said  H.  W.  Hemsworth  one  hogshead  of  port  wine,  numbered 
2260,  then  or  then  lately  lying  in  the  East  Vault,  London  Docks, 
and  marked  B.  No.  2,  a  warrant  for  one  hogshead  of  sherry,  &c. 
(1)  Vide\&2  Vict.  c.  110,  s.  18. 

44—2 
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Hkmswobth  &c.,  directed  by  the  said  award  to  be  delivered  up  by  the  said 
Brian.  H.  W.  Hemsworth  to  the  deponent;  but  that  the  said  H.  W. 
Hemsworth  did  not  then,  or  at  any  time  since,  pay  the  sums  of 
171.  76.  6d.y  and  68Z.  11a.,  or  either  of  them,  or  any  part  thereof,  to 
the  deponent,  or  to  any  person  on  his  behalf ;  nor  did  the  said 
H.  W.  Hemsworth  then,  or  at  any  time  since,  deliver  up  the  said 
warrants  and  wines,  or  any  of  them,  or  any  part  thereof,  to  the 
deponent,  or  to  any  person  on  his  behalf." 

•  «  «  «  « 

[  136  ]  Channell,  Serjt.,  then  produced  an  affidavit  made  by  Hemsworth, 

stating  that,  on  the  16th  of  March,  1844,  a  docket  was  struck 
against  him  and  e^Jiat  opened,  which  was  yet  pending;  that,  after 
the  docket  was  struck,  his  solicitor  ceased  to  act  for  him ;  that 
Brian,  in  August  last,  attempted  to  prove  his  claim  under  the 
award  against  the  deponent's  estate,  when  it  was  objected  by  the 

[  *i37]i  solicitor  to  the  fat,  that  he  could  not  do  so,  the  *award  bearing 
date  subsequently  to  the  date  of  the  Jiat  (i)  ;  and  that  the 
Commissioner  thought  the  objection  valid,  but  afterwards  stated 
that  he  would  go  into  the  merits  if  Brian  thought  fit,  which 
the  latter  consented  to  do,  and  forthwith  proceeded  to  attempt  to 
prove  the  items  of  his  claim  against  the  deponent's  estate ;  that 
finally  the  Commissioner  refused  to  allow  him  to  prove,  observing 
that  the  arbitrator  had,  in  his  opinion,  made  an  unjustifiable 
award.  The  affidavit  further  stated,  that,  after  the  fiat  against 
the  deponent  had  been  opened,  the  messenger  of  the  court  of 
bankruptcy  took  possession  of  all  the  property  and  effects  of  the 
deponent,  situate,  &c. ;  and  that  the  said  messenger  ''  did  seize 
and  take  possession  of  all  the  goods  and  chattels  mentioned  in  the 
award  of  the  said  arbitrator,  and  directed  to  be  delivered  up  by  the 
deponent  to  the  defendant,  with  the  exception  of  the  warrants 
mentioned  in  the  said  award,  the  same  being  in  the  possession  of 
the  Commercial  Bank  of  London  at  the  time  of  the  deponent's 
bankruptcy,  and  held  by  the  said  Bank  for  money  claimed  as  due 
by  the  deponent  to  the  said  Bank ;  and  that  the  said  assignees  also 
claimed  their  right  to  the  said  warrants  after  the  supposed  claim  of 
the  Bank  was  satisfied ;  and  that  the  assignees  still  retained  the 
said  goods  and  chattels,  except  the  warrants  as  aforesaid,  or  had 
disposed  thereof  for  the  benefit  of  the  creditors;  and  that,  in 
consequence  of  such  seizure,  the  deponent  was  not  in  a  situation 

(1)  See  Ex  parte  EemeJiead,  X  Bose,  149. 
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to  comply  with  the  order  and  award  of  the  said  arbitrator  in  that  Hbmsworth 
respect,  nor  was  he,  by  reason  of  the  said  Jiat  issuing  against  him,       bbian, 
able  to  pay  the  amount  awarded  to  be  paid  by  the  deponent. 

The  learned  Serjeant  submitted  that  the  bankruptcy  of  the 
plaintiff  operated  a  revocation  of  the  submission  :  Marsh  v. 
Wood  (I) ;  though  this  Court,  in  the  subsequent  *case  of  Taylor  L  *i38  ] 
v.  Skuttleworth  (2),  upon  a  different  state  of  circumstances,  decided 
otherwise ;  and  that,  at  all  events,  this  was  not,  under  the  circum- 
stances disclosed  in  the  affidavit  of  Hemsworth,  a  case  in  which  an 
attachment  ought  to  issue  against  him. 

Maule,  J. : 

I  see  no  reason  why  the  bankruptcy  of  either  party  should  be 
held  to  operate  a  revocation  of  the  submission :  and  the  decisions 
are  numerous  to  show  that  it  does  not  so  operate.  Two  persons 
think  fit  to  refer  their  differences  to  the  determination  of  an 
arbitrator:  one  of  them  afterwards  becomes  bankrupt.  I  do  not 
see  why  a  revocation  of  the  submission  should  therefore  be  imposed 
upon  them,  when  possibly  neither  party  wishes  to  revoke.  Nor  do 
I  see  any  thing  in  the  circumstances  to  take  this  case  out  of  the 
ordinary  rule. 

ChanneU,  Serjt. : 

Then,  as  to  one  part  of  it,  the  demand  was  insufficient.  The 
award  directs,  amongst  other  things,  that  Hemsworth  shall,  on  a 
given  day,  deliver  up  to  Brian,  his  executors,  &c.,  '^  a  warrant  for 
one  hogshead  of  port  wine,  numbered  2260,  now  or  lately  lying  in 
the  East  Vault,  London  Docks,  and  marked  B.  No.  2 ; "  whereas 
the  demand,  as  to  that,  is  of  *'  one  hogshead  of  port  wine,  numbered 
2260,  now  or  lately  lying  in  the  East  Vault,  London  Docks,  and 
marked  B.  No.  2." 

(Maulb,  J. :  Is  not  a  demand  of  the  hogshead  by  its  marks  and 
number  a  sufficient  demand  of  the  warrant  ?  Brian  could  not  get  the 
wine  without  the  warrant.  If  Hemsworth  had  delivered  the  warrant, 
would  not  that  have  been  a  sufficient  delivery  of  the  wine  ?) 

Clearly  not.     The  demand  of  the  wine,  instead  of  a  demand  of  the 

wine- warrant,  would  impose   upon  *Hemsworth  the  payment  of       [  *139  ] 

dock  dues  and  rent,  which  the  award  does  not  authorise  (3). 

(1)  9  B.  &  C.  659;  4  Man.  &  By.  (3)  Vide  Bookehy* a  cslbq,  Gl&yton,  122, 

504.  pi.  114;   Thompson  v.  Shirhy,  1   Esp. 

v2)  G  Bing.  N.  0.  277  ;  8  Scott,  505.      N.  P.  C.  31. 
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HVMSWOBTH     MaULB,    J.! 
r. 

Bbiak.  As  to  the  hogshead  of  port  wine,  the  demand  is  not  sufficient. 

The  observation  as  to  the  dock  dues  shows  that  this  objection  must 
prevail.    The  rule  may  go  as  to  all  but  that  one  hogshead. 

The  rest  of  the  Court  concurring, 

Rule  absolute  accordingly. 


1845.  STOCKER  V.  WARNER  and  Others. 

Jan.  22. 
(1  0.  B.  148—168;  S.  C.  14  L.  J.  0.  P.  90;  9  Jur.  136.) 

^        -'  Where  letters  patent  for  an  invention  are  obtained  and  subsequently  part 

of  the  specification  is  disclaimed,  letters  patent  obtained  in  the  meantiine 
by  another  person  for  the  same  invention  are  void  for  want  of  novelty. 

Casf  for  infringement  of  a  patent  right.  The  declaration  stated 
that  the  plaintiff,  before  and  at  the  time  of  the  making  and  obtaining 
of  the  letters  patent,  and  of  the  committing  of  the  grievances  by 
;,  *149  ]  the  defendants,  ^as  thereinafter  mentioned,  was  the  true  and  first 
inventor  of  so  much  of  certain  improvements  in  pumps  mentioned 
in  the  letters  patent  thereinafter  stated,  as  was  not  thereinafter 
mentioned  to  have  been  disclaimed  by  him ;  and  thereupon  our  late 
lord,  King  William  the  Fourth,  on  the  4th  of  March,  in  the  seventh 
year  of  his  reign,  by  his  letters  patent,  bearing  date  <tc.,  under  the 
Great  Seal  of  Great  Britain  {profert),  after  reciting  that  the  plaintiff 
had,  by  his  petition,  humbly  represented  to  his  said  Majesty  that 
he  had  invented  improvements  in  pumps,  that  he  was  the  first  and 
true  inventor  thereof,  and  that  the  same  had  never  been  practised 
by  any  other  person  or  persons  whatsoever,  to  his  knowledge  or 
belief;  the  plaintiff  therefore  most  humbly  prayed  that  his  said 
Majesty  would  be  graciously  pleased  to  grant  unto  him,  his 
executors,  administrators,  and  assigns,  his  Boyal  letters  patent 
under  the  Great  Seal  of  Great  Britain,  for  the  sole  use,  benefit, 
and  advantage  of  the  said  invention  within  England,  Wales,  and 
the  town  of  Berwick-upon-Tweed,  for  the  term  of  fourteen  years, 
pursuant  to  the  statute  in  that  case  made  and  provided ;  and  that 
his  Majesty,  being  willing  to  give  encouragement  to  all  arts  and 
inventions  which  might  be  for  the  public  good,  was  graciously 
pleased  to  condescend  to  the  plaintiff's  ^request,  &c.  &c.  (The 
declaration  then  set  out  the  grant  by  the  letters  patent,  in  the 
usual  form  :)  And  by  the  said  letters  patent  it  was,  amongst  other 
things,  provided  and  declared  that  the  same  letters  patent  were 
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upon  the  express  condition,  that,  if  the  plaintiff  should  not  Stogkeb 
particularly  describe  and  ascertain  the  nature  of  the  said  inven-  warner 
tion,  and  in  what  manner  the  same  was  to  be  performed,  by  an 
instrument  in  writing  under  his  hand  and  seal,  and  cause  the  same 
to  be  inrolled  in  his  said  Majesty's  High  Court  of  Chancery,  within 
six  calendar  months  next  and  immediately  after  the  date  of  the 
said  letters  patent,  that  then  the  *8aid  letters  patent,  and  all  [  *150  ] 
liberties  and  advantages  whatsoever  thereby  grtinted,  should  utterly 
cease,  determine,  and  become  void,  any  thing  thereinbefore  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding :  provided 
that  nothing  therein  contained  should  prevent  the  granting  of 
licences  in  such  manner,  and  for  such  considerations,  as  they  might 
by  law  be  granted :  and  lastly  his  Majesty  did  thereby,  for  himself, 
his  heirs  and  successors,  grant  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  that  those  letters  patent,  or  the 
inrolment  or  exemplification  thereof,  should  be,  in  and  by  all 
things,  good,  firm,  valid,  sufficient,  and  effectual  in  the  law, 
according  to  the  true  intent  and  meaning  thereof,  and  should  be 
taken,  construed,  and  adjudged  in  the  most  favourable  and  beneficial 
sense  for  the  best  advantage  of  the  plaintiff,  his  executors,  &c.,  as 
well  in  all  his  Majesty's  courts  of  record  as  elsewhere,  and  by  all 
and  singular  the  officers  and  ministers  whatsoever  of  his  Majesty, 
his  heirs  and  successors,  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  his  dominion  of  Wales, 
and  town  of  Berwick-upon-Tweed  aforesaid,  and  amongst  all  and 
every  the  subjects  of  his  Majesty,  his  heirs  and  successors,  what- 
soever and  wheresoever,  notwithstanding  the  not  full  and  certain 
describing  the  nature  or  quality  of  the  said  invention,  or  of 
the  materials  thereto  conducing  and  belonging,  prout  patet,  &c. 
Averment :  that  the  plaintiff  did  afterwards,  to  wit,  on  the  4tli 
of  September,  1887,  in  pursuance  of  the  said  proviso  and  of  the 
said  letters  patent,  by  an  instrument  in  writing,  to  wit,  a  specifica- 
tion under  his  hand  and  seal,  particularly  describe  and  ascertain 
the  nature  of  the  said  invention  in  the  said  letters  patent  mentioned, 
and  in  what  manner  the  same  was  to  be  and  might  be  performed, 
and  afterwards,  and  within  six  calendar  months  next  and  imme- 
diately after  the  date  of  the  said  letters  patent,  to  wit,  on  the  day 
*and  year  last  aforesaid,  did  cause  the  said  instrument  to  be  [  *ioi  J 
inrolled  in  the  said  High  Court  of  Chancery,  at  Westminster,  in 
the  county  of  Middlesex,  proitt  patet :  that  afterwards,  and  before 
the    committing  of    any   of    the  grievances   by    the    defendants 
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Stockbb  thereinafter  mentioned,  and  after  the  passing  of  a  certain  Act 
Wabneb.  of  Parliament  made  and  passed  in  the  Session  of  Parliament  held 
in  the  5th  and  6th  j'ears  of  the  reign  of  William  IV.,  intituled  **  An 
Act  to  amend  the  law  touching  letter^  patent  for  inventions/*  to 
wit,  on  the  1st  of  March,  1844,  the  plaintiff,  pursuant  to  the  said 
statute,  and  by  and  with  the  leave  of  Sir  F.  Pollock^  knight,  her 
present  Majesty's  then  Attorney-General,  first  had  and  obtained 
for  that  purpose,  and  duly  certified  by  his  fiat  and  signature  in 
that  behalf,  entered  with  the  clerk  of  the  patents  of  England,  a 
disclaimer  of  part  of  the  said  specification  which  had  been  so 
executed  and  inroUed  by  the  plaintiff  as  aforesaid,  and  also  a 
memorandum  of  alteration  of  part  of  the  said  specification,  and 
of  the  title  of  the  invention  in  the  said  letters  patent  mentioned ; 
which  disclaimer  and  memorandum  of  alteration  were  in  writing 
under  the  hand  and  seal  of  the  plaintiff,  and  bore  date,  to  wit,  the 
day  and  year  last  aforesaid ;  and  the  plaintiff  did  therein  and 
thereby  state  the  reason  of  the  said  disclaimer  and  alteration, 
pursuant  to  the  said  statute ;  and  the  said  disclaimer  and 
memorandum  of  alteration  did  not  extend  the  exclusive  right 
granted  by  the  said  letters  patent ;  and  which  disclaimer  and 
memorandum  of  alteration  were  afterwards,  to  wit,  on  the  5th 
of  March  in  the  year  last  aforesaid,  filed  by  the  said  clerk  of  the 
patents  and  inrolled  with  the  said  specification,  according  to  the 
form  and  by  virtue  of  the  said  statute ;  as  by  the  record  of  the 
said  specification  and  disclaimer  and  memorandum  of  alteration, 
remaining  of  record  in  the  said  High  Court  of  Chancery,  fully 
appeared:  that  the  title  of  the  said  invention,  as  altered  by  the 
[  '152  ]  said  ^disclaimer  and  memorandum  of  alteration  was  and  is  as 
follows,  that  is  to  say,  '' Improvements  in  fixed  lift-pumps :  "  that 
the  plaintiff  had  always,  from  the  time  of  the  making  and  executing 
of  the  said  letters  patent,  by  himself,  his  deputies,  servants,  and 
agents  in  that  behalf,  made,  used,  and  exercised  and  vended  the 
said  invention,  to  his  great  advantage  and  profit :  yet  the  defendant, 
well  knowing  the  premises,  but  contriving  and  wrongfully  intending 
to  injure  the  plaintiff,  and  to  deprive  him  of  the  profits,  benefits, 
and  advantages  which  he  might,  and  otherwise  would,  have  derived 
and  acquired  from  the  making,  using,  exercising,  and  vending  of 
the  said  invention,  after  the  making  of  the  said  letters  patent,  and 
after  the  entering,  filing,  and  inrolling  of  the  said  disclaimer  and 
memorandum  of  alteration  as  aforesaid,  and  within  the  term  of 
fourteen  years  in  the  said  letters  patent  mentioned,  to  wit,  on  the 
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6th  of  March,  1844,  and  on  divers  other  days,  &c.,  and  within  that      Stockeu 

part  of  the  said  United  Kingdom  called  England,  unlawfully  and     wabnbu. 

unjustly,  and  without  the  leave  or  licence,  and  against  the  will,  of 

the  plaintiff,  made  and  sold  divers,  to  wit,  twenty,  lift-pumps  in 

imitation  of  the  said  invention  of  the  plaintiff  in  the  said  specification 

and  memorandum  of  alteration  described,  and  not  so  disclaimed  as 

aforesaid,  in  breach  of  the  said  letters  patent,  and  against  the 

privilege  so  granted  to  the  plaintiff  and  his  assigns  as  aforesaid : 

that,  the  said  letters  patent  having  been  so  made  as  aforesaid,  and 

the  said  specification  so  inroUed  as  aforesaid,  and  the  said  disclaimer 

and  memorandum  of  alteration  having  been  so  entered,  filed,  and 

inrolled  as  aforesaid,  and  the  said  invention  having  been  so  made, 

used,   exercised,  and  vended  by  the  plaintiff  as  aforesaid,   the 

defendants,  well  knowing  the  premises,  but  further  contriving  and 

intending  as  aforesaid,  after  the  making  of  the  said  letters  patent, 

and  after  the  entering  and  filing  and  inroUing  of  the  said  disclaimer 

*and  memorandum  of  alteration  as  aforesaid,  and  within  the  said      [  *^^^  i 

term  of  fourteen  years  in  the  said  letters  patent  mentioned,  to  wit, 

on  the  day  and  year  last  aforesaid,  and  on  divers  other  days  and 

times  between  that  day  and  the  commencement  of  the  suit,  in 

England  aforesaid,  unlawfully  and  unjustly,  and  without  the  leave 

or  licence,  and  against  the  will,  of  the  plaintiff,  did  make  divers,  to 

wit,  twenty,  lift-pumps  in  imitation  of  the  said  invention  of  the 

plaintiff  in  the  said  specification  and  memorandum  of  alteration 

described,  and  not  so  disclaimed  as  aforesaid  ;  and  did  sell  divers, 

to  wit,  twenty,  other  lift-pumps  in  imitation  of  the  said  invention 

of  the  plaintiff,  in  breach  of  the  said  letters  patent,  and  against 

the  privilege  so  granted  to  the  plaintiff  and  his  assigns  as  aforesaid : 

that  the  said  letters  patent  having  been  so  made  as  aforesaid,  and 

the  said  specification  so  inrolled  as  aforesaid,  and  the  said  invention 

having  been  so  made,   used,  and  exercised  and  vended  by  the 

plaintiff  as  aforesaid,  the  defendants,  well  knowing  the  premises, 

but  further  contriving,  &c.,  after  the  making  of  the  said  letters 

patent,  and  after  the  entering,  filing,  and  inroUing  of  the  said 

disclaimer  and  memorandum  of  alteration  as  aforesaid,  and  within 

the  said  term  of  fourteen  years,  to  wit,  on  the  day  and  year  last 

aforesaid,  and  on  divers  other  days,  &c.,  in  England  aforesaid, 

unlawfully  and  unjustly,  and  without  the  leave  or  licence,  and 

against  the  will  of  the  plaintiff,  did  use,  exercise,  and  put  in 

practice  the  said  invention  of  the  plaintiff  in  the  said  specification 

and  memorandum  of  alteration  described,  and  not  so  disclaimed  as 


698  1845.     C.  P.     1  C.  B.  158—155.  [r.b. 

Stockeb  aforesaid,  in  breach  of  the  said  letters  patent,  and  against  the 
Wabmbb.  privilege  so  granted  to  the  plaintiff  and  his  assigns  as  aforesaid : 
that,  the  said  letters  patent  having  been  so  made  as  aforesaid,  and 
the  said  specification  so  inrolled  as  aforesaid,  and  the  said  disclaimer 
and  memorandum  of  alteration  having  been  so  entered,  filed,  and 
[  *154  ]  inrolled  as  aforesaid,  and  the  said  ^invention  having  been  so  made, 
used,  exercised,  and  vended  by  the  plaintiff  as  aforesaid,  the 
defendants,  well  knowing  the  premises,  but  further  contriving,  &c., 
after  the  making  of  the  said  letters  patent,  and  after  the  entering, 
filing,  and  inrolling  of  the  said  disclaimer  and  memorandum  of 
alteration  as  aforesaid,  and  within  the  said  term  of  fourteen  years, 
to  wit,  on  the  day  and  year  last  aforesaid,  and  on  divers  other  days, 
&c.,  in  England  aforesaid,  unjustly  and  unlawfully,  and  without 
the  leave  or  licence  of  the  plaintiff,  and  against  the  will  of  the 
plaintiff,  did  counterfeit,  imitate,  and  resemble  the  said  invention 
of  the  plaintiff,  to  the  use  and  enjoyment  whereof  the  plaintiff  was 
at  the  days  and  times  last  aforesaid  entitled  under  the  said  letters 
patent,  and  did  use  and  put  in  practice  the  same,  in  breach  of  the 
said  letters  patent,  and  against  the  privilege  so  granted  to  the 
plaintiff  and  his  assigns :  and  that,  the  said  letters  patent  having 
been  so  made  as  aforesaid,  and  the  said  specification  so  inrolled  as 
aforesaid,  and  the  said  memorandum  of  alteration  having  been  so 
entered,  filed,  and  inrolled  as  aforesaid,  and  the  said  invention 
having  been  so  made,  used,  exercised,  and  vended  by  the  plaintiff 
as  aforesaid,  the  defendants,  well  knowing  the  premises,  but  farther 
contriving,  &c.,  after  the  making  of  the  said  letters  patent,  and 
after  the  entering,  filing,  and  inrolling  of  the  said  disclaimer  and 
memorandum  of  alteration  as  aforesaid,  and  within  the  said  term 
of  fourteen  years,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
on  divers  other  days,  &c.,  in  England  as  aforesaid,  unlawfully  and 
unjustly,  and  without  the  leave  or  licence  of  the  plaintiff,  and 
against  the  will  of  the  plaintiff,  did  make  and  sell  divers,  to  wit, 
twenty,  lift-pumps  in  imitation  of  the  said  invention  of  the  plaintiff, 
with  certain  additions  thereto,  and  subtractions  from  the  same, 
whereby  to  pretend  themselves  the  inventors  and  devisers  thereof, 
[  *155  ]  in  breach  of  the  said  ^letters  patent,  and  against  the  privilege  so 
granted  to  the  plaintiff  and  his  assigns ;  whereby,  &c. 

To  this  declaration  the  defendants,  amongst  other  pleas, 
pleaded,  that,  after  the  making  of  the  said  letters  patent,  and 
before  the  making  and  entering  and  inrolling  of  the  said  disclaimer 
and  memorandum  of  alteration,  to  wit,  on  the  5th  day  of  August, 
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1840,  our  lady  the  now  Queen,  by  her  letters  patent,  duly  sealed  in     Stockbb 
that  behalf  with  the  Great  Seal  of  the  said  United  Kingdom,  bear-     wa^er. 
ing  date  at  Westminster  the  day  and  year  last  aforesaid,  did  give 
and  grant  unto  William  Beetson,  his  executors,  administrators,  and 
assigns,  her  said  Majesty's  especial  licence,  full  power,  sole  privi- 
lege, and  authority  that  the  said  William  Beetson,  his  executors, 
i&c,  and  every  of  them,  by  himself  and  themselves,  or  by  his  and 
their  deputy  or  deputies,  servants  or  agents,  or  such  others  as  the 
said  William  Beetson,  his  executors,  &c.,  should  at  any  time  agree 
with,  and  no  other,  from  time  to  time  and  at  all  times  thereafter 
during  the  term  of  years  therein  expressed,  should,  and  lawfully 
might,   make,  use,   exercise,   and  vend    a    certain    invention  of 
"Improvements  in  water-closets  and   stuffing-boxes  applicable  to 
pumps  and  cocks ;  "    that  the  last-mentioned  letters  patent,  so 
granted  to  the  said  William  Beetson,  had  been  from  the  day  and 
year  last  aforesaid,  and  still  were,  in  full  force  and  effect,  and 
had  not  been  repealed  or  otherwise  rendered   void:    that,   after 
the  making  and  granting  of  the  said  letters  patent  to  the  said 
William  Beetson  as  aforesaid,  and  before  the  making  and  inroll- 
ing  of  the  said  disclaimer  and  memorandum  of  alteration  as  in  the 
declaration  mentioned,  they,  the  defendants,  agreed  with  the  said 
William  Beetson  for  licence,  power,  and  authority  to  make,  use, 
exercise,  and  vend  his  said  invention,   so  far  as  the  same  was 
and  might  be  applicable  to  stuffing-boxes  applicable  to  pumps; 
that  they  had  enjoyed  the  said  licence,  power,  and  authority  so 
^granted  to  the  said  William  Beetson  as  aforesaid,  under  and  by       [  *156  ] 
virtue  of  the  said  agreement  with  the  said  William  Beetson  for  the 
making  of  the  same  thenceforth  hitherto,  and  under  and  by  virtue 
of  the  said  agreement,  and  the  licence,  power,  and  authority  thereby 
granted,  had  made  and  sold  divers  large  quantities  of  pumps  to 
their  great  advantage  and  profit ;  and  that  the  alleged  grievances 
in  the  declaration  mentioned  were  the  making,  using,  exercising, 
and  vending  as  aforesaid  the  said  improvements  in  pumps  for 
which  the  said  letters  patent  were  so  granted  to  the  said  William 
Beetson  as  aforesaid,  and  the  said  licence,  power,  and  authority 
were  so  granted  to  the  defendants  as  aforesaid.    Verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes 
that  it  was  no  answer  to  an  infringement  of  the  plaintiff's  patent 
that  the  defendants  worked  under  a  licence  from  another  and  sub- 
sequent patentee;  that  the  plea  contained  no  certain  averment 
that  the  invention  for  which  the  letters  patent  were  granted  to 
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Stockek  Beetson  was  the  same  as  the  invention  contained  in  the  plaintiff's 
nvabneb.  patent,  and  described  in  his  specification ;  that,  if  the  plea  meant 
that  Beetson's  invention  was  the  same  as  the  plaintiff's,  the  plea 
was  bad  for  argumentativeness,  because  it  was  by  inference  only 
that  such  a  meaning  could  be  collected  from  it ;  that  if,  on  the  con- 
trary, the  plea  did  not  mean  that  the  inventions  were  the  same 
it  was  equally  bad,  as  amounting  to  an  argumentative  plea  of  not 
guilty ;  and  that  the  plea  was  uncertain,  equivocal,  and  ambiguous, 
and  that  no  certain  or  direct  issue  could  be  taken  upon  it.     Joinder. 

Sir  T.  Wilde,  Serjt.,  in  support  of  the  demurrer  (i)  : 
[  *1S7  ]  The  plea  seems  intended  to  raise  this  point — supposing  *a  patent 

granted  to  A.,  and  another  patent  granted  to  B.  in  respect  of  the 
same  subject-matter,  and  A.  afterwards  enters  a  disclaimer  as  to 
part  of  his  specification,  whether  A.'s  patent,  being  bad  until 
corrected  by  the  disclaimer,  is  avoided  by  that  of  B.  Now,  in  order 
to  raise  this  point,  it  is  essential  that  it  should  be  averred  in  the 
plea  that  the  two  patents  are  for  the  same  thing.  ''  Improvements 
in  pumps "  would  cover  and  apply  to  *'  improvements  in  lift- 
pumps."  *  *  There  is  no  averment  that  the  two  patents  are 
identical :  their  identity  cannot  be  predicated  from  their  titles;  and 
there  are  no  averments  in  the  plea  to  aid  us  in  coming  to  the 
conclusion  that  they  are  the  same. 

(Eblb,  J. :  The  way  in  which  the  defendants  seek  to  make  out  the 
identity  is  this :  the  plaintiff  says,  the  articles  made  and  sold  by 
the  defendants  were  his  invention ;  the  defendants  say  they  were 
Beetson's :  if  both  these  statements  are  true,  then  the  two  patents 
are  identical.) 

That  would  render  the  plea  obnoxious  to  the  charge  of  argumen- 
tativeness. Again,  it  is  not  alleged  in  the  plea  that  Beetson's 
patent  was  granted  for  the  articles  made  by  the  defendants ;  but 
that,  before  the  making  and  inroUing  of  the  plaintiff's  disclaimer, 
[  *168  ]  a  patent  was  granted  to  Beetson,  that  Beetson  ^licensed  the  defen- 
dants to  use  his  invention,  and  that  they,  under  and  by  virtue  of 

(1)  The  points   marked  for    argu-  mentativenees ;    that  it  amounted  to 

ment,  on  the  part  of  the  plaintiff,  were,  the  general  issue ;  and  that  it  v&s  not 

that  a  licence  from  Beetson,  a  subse-  alleged  in  the  plea  that  the  defendants 

quent  patentee,  could  not  justify  an  had  a  licence  from  Beeston  hj  deed, 

infringement  by  the  defendants  of  the  and  that  a  licence  not  under  seal  would 

plaintiff's  patent;    that  the  plea  was  be  inoperative, 
bad  for  uncertainty,  and  also  for  argu- 
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that  licence,  made  and  sold  divers  large  quantities  of  pamps,  not  Stockbr 
saying  that  the  pumps  made  and  sold  by  them  were  made  under  the  wa^bb. 
protection  of  Beetson's  patent.  The  main  question,  however,  is, 
what  is  the  effect  of  the  disclaimer  ?  Whether  it  operates  retrospec- 
tively to  make  the  patent  valid  from  the  date  of  its  grant  except  as 
to  actions  pending  at  the  time  of  the  disclaimer,  or  to  make  it  a 
good  and  valid  patent  only  from  the  time  of  the  disclaimer ;  or,  in 
other  words,  what  is  the  effect  of  the  disclaimer  upon  a  patent 
granted  to  another  after  the  grant  of  the  original  patent  and  before 
the  date  of  the  disclaimer  ? 

(TiNDAL,  Gh.  J. :  How  does  it  appear  that  Beetson's  patent  was 
granted  after  the  date  of  the  plaintiff's  patent  and  before  the 
making  and  inrolment  of  the  disclaimer  ?  The  dates  are  all  under 
a  videlicet,  which  is  very  inconvenient  and  very  unnecessary ;  for^ 
if  wrong,  the  dates  may  be  amended.) 

It  does  appear  by  the  plea,  and  not  under  a  videlicet,  that  Beetson's 
patent  bore  date  the  6th  of  August,  1840 :  and  the  other  dates  are 
sufficiently  ascertained.  The  infringement  is  alleged  to  have  taken 
place  after  the  making  and  inrolment  of  the  discjaimer ;  leaving 
the  only  question,  what  is  the  effect  of  the  intermediate  patent.  It 
is  not  to  be  assumed  that  the  plaintiff's  patent  is  bad  because  the 
patentee  has,  from  abundant  and  perhaps  unnecessary  caution, 
entered  a  disclaimer  as  to  part :  and  there  is  no  allegation  here  that 
the  plaintiff's  patent  is  bad,  except  the  argumentative  one  that 
Beetson's  is  valid.  This  question  would  present  much  more 
difficulty  but  for  the  statute  5  &  6  Will.  IV.  c.  83,  s.  1  (i),  which 
expressly  provides  that  the  disclaimer  shall  not  be  evidence  in  any 
action  already  pending.    *     *     ♦ 

(Cresswell,  J. :    It  is  impossible  that  the  patent  can,  for  all       [  160  ] 
purposes,  date  from  the  time  of  the  disclaimer ;  for,  in  tUat  case,  it 
would  be  made  to  date  from  a  time  after  the  public  have  become 
acquainted  with  the  whole  matter.) 

That  affords  a  perfectly  unanswerable  argument.     What  is  the 

effect  of  the  provision  in  the  Act  that  the   disclaimer  shall  be 

deemed  and  taken  to  be  part  of  the  letters  patent  or  specification  ? 

That  the  alteration  is  supposed  to  be  written  into,  and  is  to  be 

(1)  Bepealed  by  the  Patents,  De-      of  that  Act  and  51  &  52  Yict.  c.  50, 
signs    and    Trade    Marks  Act,    1883      s.  5.— J.  G.  P. 
(46  &  47  Vict.  c.  57).    See  now  s.  18 
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Stockbb 

Wa^sb.  looked  at  as  part  of  the  original  specification,  like  any  other 
amendment  made  with  competent  authority.  An  amendment 
being  made,  no  inquiry  is  ever  instituted  as  to  the  time  when  it  was 
made.  And,  where  the  statute  says  that  the  disclaimer  or  altera- 
tion shall  not  be  receivable  in  evidence  in  any  action  or  suit  (save 
and  except  in  any  proceeding  by  scire  facms,)  pending  at  the  time 
when  such  disclaimer  or  alteration  was  inrolled,  does  not  that  carry 
with  it  the  conclusion  that,  in  all  cases,  save  where  an  action  is 
pending,  the  specification  with  the  disclaimer  shall  be  evidence  ? 

(TiNDAii,  Ch.  J. :  Probably  not  in  all  cases  and  for  all  purposes. 
In  Perry  v.  Skinner  (i)  it  was  held  by  the  Court  of  Exchequer, 
that,  where  a  patent  is  originally  void,  but  is  amended  under  the 
5  &  6  Will.  IV.  c.  88,  by  filing  a  disclaimer  of  part  of  the  invention, 
[  *161  ]  *that  Act  has  not  a  retrospective  operation,  so  as  to  make  a  party 
liable  for  an  infringement  of  the  patent  prior  to  the  time  of  entering 
such  disclaimer.) 

If  Beetson's  patent  be  for  the  same  invention  as  the  plaintiff's 
originally  was,  and  the  plaintiff's  patent  be  bad,  Beetson's  cannot 
be  good. 

(Crbsswbll,  J. :  Your  argument  will  apply  much  more  cogently 
if  the  fact  be  that  Beetson's  patent  was  taken  out  after  the  inrol- 
ment  of  the  specification  of  the  plaintiff's  patent:  but  the  date  of 
the  inrolment  is  laid  under  a  videlicet.  Suppose,  by  reason  of  the 
non-inrolment  of  a  specification,  the  first  patent  becomes  void,  would 
that  be  such  a  publication  as  would  avoid  a  patent  subsequently 
taken  out  for  the  same  purpose  ?) 

Certainly  not:  the  first  patent  would  have  died  a  natural  death 
from  non-performance  of  the  condition  subsequent.  It  is  clear  that 
this  patent  and  the  disclaimer  must  take  effect  from  the  original 
grant.  The  plea  is  altogether  uncertain.  If  the  plaintiff's  patent 
is  to  date  from  the  disclaimer,  the  infringement  was  subsequent : 
if  it  be  said  that  the  plaintiff's  patent  is  void  by  reason  of  the  grant 
to  Beetson,  the  plea  is  bad  for  not  showing  that  the  two  patents 
are  identical,  or  that  that  which  the  defendants  have  done  they 
have  done  under  the  protection  of  Beetson's  patent. 

(Erle,  J. :  The  plea  in  effect  is,  that  the  plaintiff's  patent  is  void 
qiioad  Beetson.) 

(1)  46  R.  E.  656  (2  M.  &  W.  471). 
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It  is  impossible  to  say  that  a  patent  is  void  as  against  a  subsequent      stookeb 
patentee,  and  good  as  to  the  rest  of  the  world.  wabner. 

ByleSf  Serjt.  (with  whom  was  Webster),  contrd  (i) : 
The  plea  is  good  in  substance  and  in  form.    The  case  *falls       [  '162  ] 
within   the  very  terms  of  the  decision  in  Perry  v.  Skinner.     *     * 
Then,  is  the  plea  bad  for  any  of  the  causes  of  demurrer  specially       [  164  ] 
assigned?    The  first  cause  assigned  is,  that  the  plea  contains  no 
certain  averment  that  the  invention,  for  which  the  letters  patent 
were  granted  to  Beetson,  was  the  same  as  the  invention  contained 
in  the  plaintiff's  patent,  and  described  in  his  specification.     The 
defendants  do  not  say  it  is  the  same :  they  merely  say  that  the  one 
is  included  in  the  other,  that  the  alleged  infringement  was  a  thing 
they  had  a  right  to  do  under  the  licence  granted  to  them  by 
Beetson.    Another  ground  of  demurrer  is,  that,  if  the  plea  means 
that  Beetson's  invention  is  the  same  as  the  plaintiff's,  it  is  bad  for 
argumentativeness.     This,  however,  is  not  sufficiently  precise  and 
specific.     *    *     * 

Sir  T.  Wilde,  Serjt.,  in  reply  :  [  165  ] 

The  judgment  of  the  Court  of  Exchequer  in  Perry  v.  Skinner, 
which  seems  to  be  rather  making,  than  construing,  the  law,  does 
not  affect  the  present  question. 

TiNDAL,  Ch.  J. : 

The  question  in  this  case  arises  upon  a  special  demurrer  to  the 
last  plea  pleaded  by  the  defendants  to  a  declaration  which  alleges 
a  patent  granted  to  the  plaintiff  for  certain  improvements  in  pumps, 
and  a  subsequent  disclaimer  by  him,  under  the  statute,  of  part  of 
his  specification  :  and  the  question  is,  whether  the  plea  is  a  good  or 
a  bad  one.  The  judgment  I  have  formed  of  the  plea  is,  that  it  is 
bad.  To  make  it  a  good  plea,  it  must  both  confess  and  avoid  the 
matters  charged  in  the  declaration.  Now,  the  confession,  to  be  a 
good  one,  must  be  a  confession  that  the  defendants  have  infringed 

(1)  The  points  marked  for  argument  the  declaration — that  the  declaration 

on  the  part  of  the  defendants,  were,  was  insufficient,  and  did  not  show  any 

that  the  rights  of  the  plaintiff  (if  any)  cause  of  action  or  any  infraction  of  the 

dated  from  the  entry  of  the  disclaimer  privilege  granted  to  the  plaintiff  by 

and  memorandum  of  alteration,  and  the  letters  patent  therein  mentioned — 

not  from  the  granting  of  the  original  and    that  the  plaintiffs  patent   was 

letters  patent ;  that  no  letters  patent  altogether  void  until  the  entry  of  the 

were  ever  granted  for  the  invention  of  disclaimer.  ' 

which  an  infringement  was  alleged  in 
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Stockbr  that  part  of  the  plaintiff's  patent  which  remains  valid.  Admitting, 
wabkbr.  for  argument's  sake,  that  there  is  a  sufficient  confession,  it  appears 
to  me  that  nothing  is  alleged  in  the  plea  that  amounts  to  an 
avoidance,  of  the  plaintiff's  patent.  It  is  said  that  the  plaintiff's 
patent,  as  it  originally  stood,  was  void  in  law :  but  there  is  no 
allegation  in  the  plea  that  the  patent  was  void,  unless  the  state- 
ment of  the  disclaimer  and  of  the  grant  of  another  patent  to 
Beetson,  amounts  to  such  an  allegation.  Now,  I  never  can  con- 
[  *166  ]  sider  that  the  entering  *of  a  disclaimer  as  to  part  of  a  specification, 
necessarily  imports  that  the  patent  is  bad.  The  object  of  that 
proceeding  is,  not  merely  to  set  right  the  description  of  the  alleged 
invention  where  it  is  known  to  be  wrong,  but  to  obviate  any  doubt 
that  may  arise  on  the  specification  as  inrolled.  Then,  is  the  patent 
void  by  reason  of  the  subsequent  grant  to  Beetson  ?  The  plaintiff's 
patent  appears  to  have  been  granted  on  the  4th  of  March,  1837, 
Beetson's  patent  on  the  5th  of  August,  1840,  and  the  disclaimer 
was  entered  on  the  1st  of  March,  1844.'  Does  it  necessarily  appear 
that  the  grant  of  the  patent  to  Beetson  in  1840  makes  the  precedent 
patent  granted  to  the  plaintiff  void  in  law?  It  appears  to  me 
that  no  such  inference  can  arise  upon^this  record.  Taking  the 
plaintiff's  original  patent  and  specification  with  the  qualification 
engrafted  upon  it  by  the  subsequent  disclaimer,  we  must,  upon  this 
record,  assume  that  Beetson's  patent  was  taken  out  for  the  same 
invention  as  the  plaintiff's  ;  and  therefore  that  Beetson's  patent  is 
void  in  law,  not  perhaps  for  all  purposes,  but  that  upon  this  record 
Beetson's  patent  cannot  be  held  to  be  a  good  one  ;  and,  if  so,  there 
is  nothing  in  the  plea  that  necessarily  avoids  the  patent  granted  to 
the  plaintiff.  I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 

Crbsswbll,  J.  (1) : 

I  also  think  the  plaintiff  must  have  judgment  on  this  plea.  It  is 
not  contended  that  the  plaintiff  has  not  shown  a  good  cause  of 
action,  so  far  as  the  declaration  is  concerned.  It  must  be  taken 
that  the  plea  has  confessed  the  matters  charged  in  the  declaration ; 
otherwise  it  would  amount  to  not  guilty  only,  and  would  be  bad  on 
that  ground.  Taking  it,  then,  to  be  a  plea  in  confession,  it  seeks 
[  *167  ]  to  avoid  the  effect  of  *that  confession  by  showing  a  patent  granted 
to  a  third  person  for  something  that  involves  the  plaintiff's  alleged 
invention.  In  the  first  place,  does  the  plea  show  a  valid  patent 
(1)  Maule,  J.,  was  absent. 
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granted  to  Beetson  ?  I  think  it  does  not.  It  appears  that  Beetson's  stockbb 
patent  was  taken  out  some  years  after  the  plaintiff's  patent.  The  wabner. 
plaintiff's  patent  is  stated  to  have  been  taken  out  on  the  4th  of 
March,  1837,  and  his  specification  is  stated  to  have  been  inroUed 
within  six  calendar  months ;  and  that  is  not  denied.  No  addition 
is  made  to  that  specification.  The  subject-matter  of  the  plaintiff's 
invention  is  therefore  made  known  to  the  public  in  1887.  Beetson 
subsequently,  viz.  in  1840,  takes  out  a  patent  in  respect  of  an 
invention  that  had  been  previously  disclosed  to  the  public  by  the 
inrolment  of  the  plaintiff's  specification.  Therefore  Beetson's 
patent  is  bad.  But,  assuming  Beetson's  patent  to  be  valid,  then 
come  the  objections  in  point  of  form.  My  brother  Byles  con- 
tends that  the  plea  is,  in  substance,  a  denial  of  novelty  in  the 
plaintiff's  invention.  If  so,  it  is  a  very  roundabout  one :  it  is  an 
argumentative  assertion  of  the  identity  of  the  two  patents,  whence 
a  conclusion  is  argumentatively  drawn  that  the  plaintiff's  invention 
is  not  new.  It  is  hardly  necessary  to  say  any  thing  as  to  the 
operation  of  the  disclaimer.  But  I  incline  to  think  that  the  words 
*'  from  thenceforth  "  may  very  well  be  introduced  into  the  clause  in 
the  manner  suggested  in  the  judgment  of  Pabkb,  B.,  in  Perry  v. 
Skinner,  so  as  to  avoid  a  construction  that  would  make  a  party  a 
wrong-doer  by  relation. 

Eblb,  J«  : 

I  concur  with  my  Lord  and  my  brother  Gbesswbll  in  thinking 
that  there  should  be  judgment  for  the  plaintiff  on  this  plea.  Taking 
it  in  the  most  favourable  view  for  the  defendants,  still  I  think  there 
is  abundant  ground  for  holding  the  plea  bad.  It  appears  to  me, 
that,  where  a  disclaimer  is  entered  as  to  part  of  ^a  patent,  the  [  *168  ] 
amended  patent  has  all  the  incidents  of  a  valid  patent  from  the 
date  of  the  original  grant.  It  is  amended,  for  all  purposes  subse- 
quent to  the  disclaimer.  The  grievances  charged  in  the  declaration 
were  things  done  in  breach  of  the  plaintiff's  patent. 

Judgment  for  the  plaintiff. 
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1845.  HUNTER  V.  HUNT(l). 

'^''^'  (1  c.  B.  300—305 ;  S.  0.  14  L.  J.  C.  P.  113.) 

[-  ^^  i  The  plaintiff  and  defendant  respectiyely  were  under-lesaees,  at  distinct 

rents,  of  separate  portions  of  premises,  the  whole  of  which  were  held  under 
one  original  lease,  at  an  entire  rent.  The  plaintiff,  having  paid  the  whole 
rent  under  a  threat  of  distress,  brought  an  action  against  the  defendant  to 
recover  the  proportion  of  rent  due  from  him,  as  for  money  paid  to  his  use : 
Held,  that  the  action  was  not  maintainable. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of 
12{.  14^.  8d.f  as  money  paid  by  the  plaintiff  to  the  use  of  the 
defendant.  The  cause  came  on  for  trial  on  the  14th  instant,  before 
the  Judge  of  the  Sheriff's  Court  in  Middlesex,  when  a  verdict  was 
taken  for  the  plaintiff  for  the  sum  claimed,  subject  to  a  motion  for 
a  nonsuit  upon  the  following  agreed  state  of  facts : 

The  plaintiff  and  the  defendant  were  purchasers  of  two  separate 
under-leases  of  two  adjoining  houses.  The  two  houses,  and  also  a 
vacant  piece  of  ground  in  the  occupation  of  the  plaintiff,  were  held 
under  one  original  lease,  granted  on  the  6th  of  June,  1810,  by  one 
James  Jefferies  to  one  Samuel  Short,  at  one  entire  rent  of  20L  lOt. 
per  annum.  The  plaintiff  held  the  one  house  as  assignee  of  an 
under-lease,  dated  the  20th  of  June,  1810,  from  Short  to  one 
Harrington,  by  which  a  rent  of  4Z.  lis.  6d.  per  annum  was  reserved. 
The  defendant  held  the  other  house  as  assignee  of  an  under-lease, 
dated  the  28th  of  September,  1810,  from  Short  to  one  Sharland,  by 
which  a  rent  of  SI.  15«.  6d.  per  annum  was  reserved. 

The  plaintiff,  having  paid  the  whole  of  the  rent  reserved  by  the 
original  lease  of  the  6th  of  June,  1810,  for  a  year  and  a  half,  viz. 
from  Michaelmas,  1842,  to  Lady  Day,  1844,  to  the  representatives 
of  William  Bandall,  the  assignee  of  the  reversion,  under  a  threat 
of  distress,  brought  this  action  to  recover  from  the  defendant  the 
proportion  of  the  rent  due  in  respect  of  the  house  held  by  him,  less 
the  property-tax. 

Clia7ineU^  Serjt.,  on  a  former  day  in  this  Term  obtained  a  rule 
nisi  accordingly : 

[  *soi  ]  He  submitted  that  the  payment  *in  question  was  not  a  payment 

made  by  the  plaintiff  to  the  use  of  the  defendant. 

Manning f  Serjt.,  now  showed  cause  : 

The  remedy  at  common  law,  where  one  of  several  parties  to  a 
common  charge  undertook  to  pay  it,  was,  by  writ  of  contribution, 
the  forms  of  which  are  to  be  found  in  the  Register,  and  also  in 

(1)  Johnson  V.  Wild  (1»90)  44  Ch.  D.  146,  d9  L.  J.  Ch.  322,  62  L.  T.  537. 
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Fitzherbert's  Natara  Brevium  (i),  thoagh  they  commonly  relate  to      Hunteb 

claims  for  contribution  in  respect  of  suit  or  service  incident  to  the       hunt. 

tenure  of  real  property.     Fitzherbert,  commenting  on  this  writ, 

says :  ''  The  writ  of  contribution  lieth  where  there  are  tenants  in 

common,  or  who  jointly  hold  a  mill,  pro  indiviso,  and  take  the 

profits  equally,  and  the  mill  falleth  into  decay,  and  one  of  them  will 

not  do  any  repair  to  the  mill ;  now,  the  other  shall  have  this  writ 

to  compel  him  to  be  contributory  to  the  reparations.    And,  if  there 

be  three  or  four  co-parceners  of  lands,  and  the  eldest  sister  do  the 

suit  to  the  lord  of  whom  the  lands  are  holden,  for  all  the  co-parceners, 

and  the  other  co-parceners  will  not  allow  her  for  her  charges  lost  (2), 

according  to  their  rate  for  the  same  suit,  that  co-parcener  who  did 

the  suit  may  have  this  writ  of  contribution."  In  Cowell  v.  Edwards  (3), 

it  was  held  that  one  of  several  co-sureties  in  a  bond  may  recover 

against  any  one  of  the  others  his  aliquot  proportion  of  the  money 

paid  by  him  under  the  bond,  regard  being  had  to  the  number  of 

sureties ;  though  the  insolvency  of  the  principal  and  of  the  other 

sureties  be  not  proved.     In  6  Yiner's  Abridgment,  561  (4),  it  is  said : 

'*  If  a  man  is  bound  in  a  recognizance  and  dies,  there,  as  long  as  the 

heir  has  assets,  execution  shall  be  against  the  heir  only.     But  (5), 

if  the  heir  has  not  assets,  execution  shall  be  upon  all  the  tertenants ; 

and  every  one  shall  be  contributory  to  the  other  ;  *but,  where  the      [  *302  ] 

execution  is  sued  against  the  heir  who  has  assets,  he  shall  not  have 

contribution  against  the  tertenants  nor  the  feoffees.     If  (6)  the  heir 

be  vouched  in  ward  of  several,  and  the  tenant  loses,  and  recovers  in 

value  against  the  heir,  every  guardian  shall  be  contributory  to  the 

render  in  value :  '*  that  is  to  say,  if  a  real  action  be  brought  against 

A.  B.,  and  A.  B.  vouches  to  warranty  a  person  under  age  and  in 

ward,  and  the  tenant  loses,  all  the  persons  of  whom  the  infant 

vouchee  holds,  shall  be  contributory. 

(Maulb,  J. :  All  this  only  shows  that  the  plaintiff  should  resort  to 
equity  for  relief.) 

These  cases  arose  before  any    such    equitable  jurisdiction   was 
exercised. 

(TiNDAL,  Gh.  J. :  To  entitle  you  to  maintain  this  action,  you  must 

(1)  Page  162  B.  C.  17  Edw.  11. ;  Pitzh.  Execution,  pi.  139. 

(2)  Fur  son  charges  parde,  (6)  6  Vin.  Abr.   tit.   Contributiou, 

(3)  2  Boa.  &  P.  268.  pi.  5,  citing  Bro.  Abr.  Suit,  pi.   12; 

(4)  Title  Contribution,  pi.  3.  48  Edw.  HI.  5  (H.  48  Edw.  III.  fo.  o, 

(5)  Ibid.    pi.    4,    citing    (for    both  pi.  9). 
pladta)  Bro.  Abr.  Suit,  pL   13  and 
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HuNTBB      show,  not  only  that  the  money  was  paid  to  the  defendant's  use,  bat 
Hunt.       that  it  is  an  absolute  liquidated  and  ascertained  sum.) 

**  Where  feoffee  of  the  conusor  upon  a  statute-merchant  is  in  execu- 
tion, he  shall  have  contribution  against  every  other  feoffee  of  the 
same  conusor  "  (i) .  Again  (2)  / '  If  the  King's  tenant  aliens  to  several 
severally,  and  the  King  distrains  the  one  for  the  whole,  he  shall 
have  contribution  of  the  others."  That  is  precisely  in  point  with 
the  present  case.  It  is  true,  the  remedies  here  spoken  of  are  in 
respect  of  real  actions,  which  are  now  abolished  :  but  the  rights  and 
the  relations  of  the  parties  are  the  same,  though  their  interests  are 
of  inferior  degree.  Again  (s),  "  The  plaintiff  seeks  relief  by  way  of 
contribution,  for  that  one  of  the  defendants  hath  a  rent-charge  out 
of  his  the  plaintiff's  lands,  and  one  other  of  the  defendant's  lands, 
and  seeks  to  lay  the  whole  burthen  of  the  rent-charge  upon  his  the 
plaintiff's  lands;  and  because  the  defendant  would  not  answer, 
[  *^^  ]      therefore  an  injunction  is  ^granted  for  staying  the  suits  for  the  rent." 

(Maulb,  J. :  I  find  nothing  in  Comyns's  Digest,  title  Pleader, 
about  contribution,  and  therefore  nothing  of  the  course  of  pro- 
ceeding for  contribution  at  common  law.  But  I  find  the  subject 
treated  of  under  title  Chancery  (2  S.).) 

In  Harbert's  case  (4),  Lord  Coke  says :  "  If  a  man  is  bound  in  a 
statute  or  recognizance,  and  after  his  death  some  of  his  land  descends 
to  the  heir  on  the  part  of  the  father,  and  some  to  the  heir  on  the 
part  of  the  mother ;  in  this  case,  one  alone  shall  not  be  charged ; 
and,  if  he  be,  he  shall  have  contribution  against  the  other."  That 
means  contribution  at  common  law.  Again,  in  Yiner  (6),  it  is  said, 
that,  "  if  a  manor  is  held  by  the  service  of  a  bridge,  every  tenant  of 
the  manor  is  liable  to  the  whole  charge,  and  are  but  contributory 
among  themselves." 

(Eblb,  J. :  In  that  case,  each  holds  the  land  subject  to  the  charge. 

TiNDAL,  Ch.  J. :  There  is  no  privity  of  estate  between  these  parties. 

Cbbsswbll,  J. :  In  Cowell  v.  Edwards  (6),  the  Court  must  have 

(1)  5  Yin.  Abr.  tit   Gontribation,  132;  22  EHe.  Dolman  ▼.  Favour, 
pi.  6,  citing  Bio.  Abr.  tU  9upra.  (4)  3  Co.  Bep.  13. 

(2)  Ibid,  pL  13,  citing  Bro.  Abr.  (5)  Title  Contribution,  pi.  56,  citing 
Suit,  pi.  19 :  which  refers  to  Bio.  Abr.  1  Selk.  358,  pi.  5;  Paach.  3  Ann.  B.  B. 
Appoitionment,  pi.  21 ;  and  seeF.N.B.  Beg,  y.  The  Duchem  of  Bnckiugh. 

234,  235.  (6)  2  BoQL  &  P.  26S. 

(3)  Ihid.  pi.  18,  citing  Ouy'e  Bep. 
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proceeded  upon  an  assumed  promise  of  each  of  the  sureties  to  bear     Huntbb 
a  portion  of  the  liability.    Here,  the  parties  are  not  sureties.)  Hunt. 

Each  occupier  holds  subject  to  the  entire  rent,  and  is  a  surety  to 
the  ground  landlord  for  the  amount  due  from  his  companions.  In 
Sehlencker  y.  Moxsy{i),  the  tenant  underlet  part  by  deed;  the 
original  landlord  distrained  for  rent  upon  the  under-tenant ;  and  it 
was  held  that  assumpsit  would  not  lie  by  the  latter  against  his 
lessor  upon  an  implied  promise  to  indemnify  him  against  the  rent 
payable  to  the  superior  landlord.  So  in  Spencer  v.  Pmry  (2),  the 
implied  promise  was  excluded,  not  by  a  deed,  but  by  a  written 
agreement. 

(Maulb,  J. :  In  F.  N.  B.  162  B.  it  is  said,  that,  ''  if  many  be 
infeoffed  of  land  for  which  one  suit  ought  to  be  done,  &c. ;  *now,  [  *304  ] 
if  they  agree  among  themselves  that  one  of  them  shall  do  the  suit, 
and  that  the  others  shall  contribute  unto  him ;  if  he  do  the  suit, 
and  afterwards  the  others  will  not  allow  him  for  that  suit  according 
to  their  rate,  then  he  shall  have  the  writ  of  contribution  against 
them  ;  and  the  writ  shall  mention  the  agreement,  &c.,  and,  if  they 
cannot  agree,  then  the  lord  shall  distrain  them  all  for  all  their  suits, 
if  the  suit  be  not  done ;  but,  if  one  feoffee,  of  his  own  will,  do  the 
suit  for  them  all,  without  any  agreement  for  the  same  made  between 
them,  the  lord  cannot  then  distrain  the  others  for  the  suit ;  for,  as 
to  the  lord,  it  is  not  material  whether  there  be  any  agreement 
between  them  or  not ;  but  between  the  feoffees,  he  that  did  the  suit 
shall  not  have  the  writ  of  contribution  against  his  companions, 
without  agreement  thereof  made  betwixt  them  "  (s).) 

That  is  precisely  the  distinction  that  is  sought  to  be  drawn  here, 
between  a  voluntary  payment  and  a  payment  ab  invito.  In  Bacon's 
Abridgment  (4),  it  is  laid  down  that,  ''  if  one  of  the  sureties  pays  all 
the  bond,  yet  the  obligee  is  not  compellable  by  law  to  assign  the 
bond  to  him,  but  the  surety's  remedy  must  be  in  Chancery ;  or 
perhaps  he  may  have  remedy  by  writ  de  plegiis  acquietandxB :  "  and 
to  this  is  added,  '*  Qucere,  whether  not  in  an  action  for  money  paid 
to  the  other's  use?" 

(Maulb,  J. :  In  CoweU  v.  Edwards  (6),  the  defendant  was,  by  the 

(1)  27  E.  R.  482  (3  B.  &  C.  789;  d      63  R.  R.  474  (ti,). 

Dowl.  &  Ry.  747).  (4)  Title  Obligations  (D)  5,  citing  1 

(2)  4  Nev.  &M.  770;  3  Ad.  &E1. 331.      Lev.  72,  ScoU  v.  Stephenson, 

(3)  Vide  6  Man.  &  Q.  759,  note  (a)  ;  (5)  2  Bos.  &  P.  268. 
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HnnTKB      payment,  relieved  from  a  personal  liability  on  the  bond :  here,  it 
Hunt.       ^oes  not  appear  that  the  defendant  had  any  goods  on  the  premises 
which  were,  by  the  plaintiff's  payment,  relieved  from  a  liability  to 
distress.) 

He  would  be  protected  in  respect  of  any  property  that  might  be 
brought  upon  the  premises  within  six  years. 

(Maulb,  J. :  Upon  the  statement  submitted  to  us,  I  am  unable  to 
discover  any  benefit  resulting  to  the  defendant  from  the  payment, 
[  *305  ]  to  *the  extent  of  one  farthing.  It  is  not  shown  that  the  party 
claiming  under  the  original  lessor,  had  any  right  to  re-enter ;  nor 
does  it  appear  that  the  defendant  had  any  goods  upon  the  premises 
that  could  have  been  distrained. 

TiNDAii,  Gh.  J. :  This  would  be  a  most  inconvenient  way  of  raising 
such  a  question.  So  great,  indeed,  is  the  inconvenience,  that  I 
cannot  help  thinking  that  the  plaintiff's  only  remedy  is  in  equity. 
Suppose  there  had  been  fifty  sub-lessees  instead  of  two,  is  the  one 
who  pays  to  bring  forty-nine  actions  for  contribution,  when  the 
whole  might  be  joined  in  a  bill  in  equity  ?  In  all  the  cases  cited, 
there  has  been  a  community  of  interest — a  seisin  of  the  whole  in 
one  person  under  whom  the  parties  claim.  Here,  the  plaintiff  and 
the  defendant  are  entire  strangers.) 

The  case  of  Scott  v.  Stephenson  (i)  treats  the  remedy  by  writ  de 
pteffiis  acquietandis  as  a  subsisting  remedy.  There  may  be  no 
objection,  at  the  present  day,  to  the  issuing  of  a  writ  of  summons 
in  an  action  ''  of  acquittal  of  pledges,"  but,  practically,  the  remedy 
has  now  merged  in  the  action  for  money  paid.  The  proposition 
that  the  plaintiff  has  no  remedy  but  in  equity,  amounts  to  this,  that, 
contrary  to  a  long  series  of  decisions  in  the  cases  cited,  the  subject 
was  at  common  law  without  the  means  of  asserting  an  acknowledged 
right. 

TiNDAL,  Ch.  J. : 

I  never  heard  of  an  action  of  this  kind  being  maintained.  Upon 
the  statement  submitted  to  us,  I  am  unable  to  discover  the  slightest 
evidence  that  the  money  sought  to  be  recovered,  was  money  paid  to 
the  use  of  the  defendant.    Upon  that  ground,  and  without  entering 

(1)  1  Lev.  71. 
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upon  the  learned  discussion  to  which  we  have  been  invited,  I  think      Huntkr 
the  action  does  not  lie.  Hunt. 

The  rest  of  the  Coubt  concurred. 

Rule  discharged. 


BENAZECH  v.  BES8ETT  (1).  i846. 

Jan.  SI. 
(1  C.  B.  313—316;  S.-C.  14  L.  J.  C.  P.  148;  2  Dowl.  &  L.  801.)  

A  claimant  who  is  substituted  for  the  defendant  under  an  interpleader         ^         ^ 
rule,  is  entitled  to  call  upon  a  foreign  plaintiff  for  security  for  costs. 

In  the  month  of  June  last,  the  plaintiff,  a  merchant  at  Bordeaux, 
shipped  on  board  a  vessel  called  the  Jack  Tar,  at  that  place,  certain 
wines  which,  by  the  bill  of  lading,  were  made  deliverable  to  a  person 
trading  under  the  name  of  L.  E.  Princever  &  Co.,  to  whom  the  bill 
of  lading  was  transmitted,  and  who  remitted  to  the  plaintiff  in 
payment  a  bill  of  exchange  accepted  by  one  Begis  Germain,  of 
Paris,  which  bill  was  dishonoured.  *The  plaintiff  having  given  [  •SH  ] 
notice  to  the  London  Dock  Company  not  to  deliver  the  wines  under 
the  bill  of  lading,  in  September  last  brought  an  action  of  trover 
against  the  Company,  who  thereupon  obtained  the  usual  order 
under  the  Interpleader  Act,  to  discharge  them,  and  to  substitute 
Bessett,  who  claimed  to  be  entitled  to  the  wines,  as  a  defendant 
in  their  stead.  When  before  the  Judge  upon  the  interpleader 
summons,  Bessett's  attorney  asked  that  the  plaintiff  might  be  com- 
pelled to  give  security  for  costs,  he  being  a  foreigner  resident  abroad. 
The  learned  Judge,  however,  thought  that  he  could  not  make  such 
an  order,  as  the  original  defendants  had  not  asked  for  security. 

Byles,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  for  that  purpose. 

Channeli,  Serjt.,  now  showed  cause  : 

He  submitted  that  the  claimant  was  not  entitled  to  security,  the 
proceedings  under  the  interpleader  order  being  compulsory  on  him 
unless  he  abandoned  his  claim.  He  also  objected  that  there  was 
no  affidavit  of  merits. 

Byles,  Serjt.,  in  support  of  his  rule: 
Upon  a  motion  of  this  sort,  it  is  not  necessary  for  the  defendant 

(1)  Cited  in  Rhodes  v.  Dawami,  (1886)      Aynard,  (1879)  4  0.  P.  Piv,  221,  362, 
16  Q.  B.  Div.  548,  552  ;  55  L.  J.  Q.  B.      —J.  G.  P, 
134;    disting^uished    in    Belnumte   y. 
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Bbnazkch  to  swear  to  merits  :  per  Pattbson,  J.,  in  The  Edinburgh  and  Tjeiih 
BK88BTT.  Railway  Company  v.  Dawson  (i).  Being  substituted  for  the  original 
defendants,  the  claimant  is,  for  all  the  purposes  of  the  suit,  in  the 
same  situation  as  if  the  action  had,  in  the  first  instance,  been 
brought  against  him.  No  authority  can  be  cited  to  take  him  oat 
of  the  ordinary  rule. 

TiNDAL,  Gh.  J. : 

The  question  is,  whether  the  claimant,  who  is  made  defendant 
[  *316  ]  under  an  interpleader  rule,  is  ^substituted  for  the  original  defendants 
for  all  purposes  of  the  suit,  and  among  others  for  this  collateral 
purpose.  I  incline  to  think  he  stands  in  the  same  position  as  any 
other  defendant,  and  consequently  that  he  is  entitled  to  the  relief 
now  sought  for. 

Maulb,  J. : 

The  same  mischief  exists  in  this  as  in  all  other  cases  where  the 
action  is  brought  by  a  foreigner  resident  abroad.  Unless  entitled 
to  security,  the  claimant,  if  he  succeeded,  would  be  without  remedy 
for  his  costs. 

The  rest  of  the  Coubt  concurred. 

Rule  absolute  (2). 

1846,  THOMPSON  AND  Another  v.  SMALL  (3). 

^^'  (1  C.  B.  32S— 355 ;  a  C.  14  L.  J.  0.  P.  157.) 

[  3^  ]  A.  chartered  a  vessel,  of  which  B.  was  master  and  part-owner,  for  a 

voyage  from  London  to  Sydney,  for  a  gross  sum  of  1,600^.,  payable  two 
months  after  clearance  at  the  Custom-house.  A.  bought  goods  of  C.  to  be 
shipped  on  A.'s  own  aooount  on  board  the  vessel,  and  to  be  paid  for  before 
the  vessel  left  the  port  of  London.  The  goods  were  accordingly  shipped  by 
C,  who  took  from  the  mate  receipts  as  for  goods  shipped  on  C.'s  aooount, 
and  which  receipts  were  still  kept  by  C.  Two  days  after  the  goods  were 
shipped,  A.  became  insolvent  and  unable  to  perform  his  contract  with  C, 
and  subsequently  agreed  with  C.  to  rescind  it,  and  signed  an  order  directing 

B.  to  deliver  the  goods  to  them.    The  goods  were  demanded  on  behalf  of 

C,  both  before  and  after  the  rescission  of  the  contract,  C.  offering  at  the 
8ame  time  to  pay  all  reasonable  charges  attending  such  re-delivery,  and 
every  lawful  claim  the  owners  might  have  upon  the  goods.  B.  refused  to 
deliver  the  goods  to  C,  on  the  ground  that,  they  having  been  shipped  for 
the  voyage  stated  in  the  charter-party,  it  was  the  duty  of  B.  to  convey 
them  to  their  destination :  Held,  that,  assuming  that  the  property  in  the 

(1)  7  Dowl.  P.  0.  573.  Digest,  title  Abatement,  (I.  31). 

(2)  So,  a  tenant  by  receipt  has  the  3  Cited   in    the  judgment  of   the 
same  rights  as  the  original  tenant  to  Court,  TindaU  v.  Taylor  (1854)  4  £•  & 
the  pnrai>e;  upon  whose  default  he  is  B.  219,  24  L.  J.  Q.  B.  12,  16. 
admitted   to  defend.     See  Comyns's 
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goods  passed  to  A.  by  the  shipment,  yet,  as  A.  had  neither  become  bankrupt     Thompson 
nor  taken  the  benefit  of  the  Insolvent  Act,  but  continued  aui  juris  up  to  the  <:. 

time  of  making  the  agreement  to  rescind  the  contract,  by  the  operation  of  Small. 
ihat  agreement  and  the  delivery  order  given  by  A.,  the  property  in  the 
goods  re- vested  in  £.,  either  in  his  original  right  as  vendor,  or  as  a  new 
right  derived  from  the  assignment  of  the  vendee ;  and  that  the  refusal  of 
B.,  upon  the  ground  stated  by  him,  to  re-deliver  the  goods  after  the  demand 
by  C,  the  contract  with  A.  being  rescinded,  and  the  offer  then  made  of  the 
payment  of  the  reasonable  charges  and  all  lawful  claims,  was  a  wrongful 
conversion;  there  being  nothing  in  the  terms  of  the  charter-party  that 
could  restrain  the  charterer  from  dealing  with  the  cargo  as  he  thought 
proper,  or  prevent  him  from  taking  out  the  cargo  before  the  sailing  of  the 
vessel,  or  to  entitle  the  master  to  insist  on  caxrymg  it  to  its  destination. 

Qucere^  whether  or  not  C.  derived  a  new  right  from  retaining  the 
mate's  receipt  and  the  demand  made  by  them  before  the  rescission  of  the 
contract? 

Trover,  for  40  sheets  of  milled  lead,  80  casks  of  shot,  6  tierces 
of  ground  lead,  6  tierces  of  red  lead,  100  boxes  of  tin-plates,  and 
100  boxes  and  80  casks  ;  of  the  valae  of  6002. 

The  defendant  pleaded,  first,  Not  guilty ;  secondly,  that  the  goods       [  329  ] 
were  not  the  property  of  the  plaintiffs;    upon   which  pleas  the 
plaintiffs  joined  issue. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  adjourned  sittings  in 
London,  after  Michaelmas  Term  last,  a  verdict  was  found  for  the 
plaintiffs,  damages  6002.,  subject  to  the  opinion  of  the  Court  upon 
the  following  case. 

[The  report  then  sets  out  the  case  in  full.  The  following 
statement  of  the  facts,  taken  from  the  judgment  of  Tindal,  Ch.  J. 
(pp.  851,  852)  appears  to  be  sufficient : 

On  the  8rd  of  June,  1848,  one  Orumbrecht  chartered  the  ship  [  351  ] 
Bucephalus^  of  which  the  defendant  was  master  and  part  *owner,  [  *352  ] 
for  a  voyage  from  London  to  Sydney,  and,  if  required  by  him  or  his 
agent,  to  Wellington,  in  New  Zealand ;  the  ship  to  clear  from  the 
Custom-house,  and  sail  from  London  on  or  before  the  81st  of 
August,  wind  and  weather  permitting;  and,  in  consideration 
thereof,  the  charterer  to  pay  to  the  broker  of  the  ship-owners  1,600Z., 
in  London,  two  months  after  the  ship  cleared  at  the  Custom-house. 
On  the  20th  of  July,  the  charterer  bought  of  the  plaintiffs  the  goods 
in  question,  to  be  shipped,  on  his  own  account,  on  board  the 
Bticephalus,  and  to  be  paid  for  before  the  ship  left  the  port  of 
London.  On  the  27th  of  July,  the  plaintiffs  shipped  the  goods 
accordingly,  and  took  the  mate's  receipt  for  goods  shipped  on  their 
own  account ;  which  receipt  they  still  retain.  On  or  about  the  29th 
of  August,  Orumbrecht  became  insolvent,  and  unable  to  pay  for  the 
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Thompson  goods ;  and  on  the  Ist  of  September,  the  plaintiffs  demanded,  by 
Small.  a  notice  in  writing,  the  re-delivery  of  the  goods  from  the  defendant, 
offering  at  the  same  time  to  pay  all  reasonable  charges  attending 
such  re-delivery;  which  was  refused  by  the  defendant,  on  the 
ground  that,  the  goods  having  been  shipped  for  the  voyage  stated 
in  the  charter,  it  was  his  duty  to  convey,  and  he  could  not  avoid 
conveying,  them  on  such  voyage.  On  the  14th  of  September, 
Grumbrecht  agreed  with  the  plaintiffs  to  rescind  his  contract  of 
purchase  with  the  plaintiffs,  and  to  give  up  all  his  interest  in  the 
goods  to  them  ;  and  signed  an  order  to  the  defendant  to  deliver  the 
goods  to  the  plaintiffs;  and  the  plaintiffs  again  demanded  them 
from  the  defendant,  offering  to  pay  the  reasonable  charges,  and 
every  lawful  claim  ;  but  the  defendant  again  refused  to  re-deliver, 
and  afterwards  carried  the  goods  away  on  the  voyage.] 
[  842  ]  The  case  was  argued  in  Michaelmas  Term  last. 

Channelij  Serjt.  (with  whom  were  Sir  T,  WUde,  Serjt.,  and 
Peacock)  y  for  the  plaintiffs : 

Two  questions  present  themselves  in  this  case  for  the  considera- 
tion of  the  Court ;  first,  whether,  under  the  circumstances  above 
[  *848  ]  detailed,  the  property  in  the  goods  was  ever  divested  *out  of  the 
plaintiffs  ;  secondly,  whether,  if  once  divested,  such  property  was  not 
revested  in  them  by  the  rescission  of  the  contract  with  Gmmbrecht 
by  the  subsequent  agreement  of  the  14th  of  September,  1843  (i). 

1.  *  *  It  is  submitted  that  the  plaintiffs  never  did,  in  fact, 
part  with  the  possession  of  the  goods.  Even  a  re-sale  of  the 
goods  by  Grumbrecht,  and  payment  to  him,  would  not  haye 
destroyed  the  plaintiffs'  right  to  demand  them  :  Craven  v.  Ryder  (2). 
There  is  no  difference,  in  substance,  between  the  mate's  receipt  in 
this  case,  and  the  notes  given  in  Thompson  v.  Trail  (s),  where  the 
signature  of  a  bill  of  lading  making  the  goods  deliverable  to  the 
consignee  was  held  to  be  a  conversion,  the  mate's  receipt  remaining 
in  the  hands  of  the  consignor.     The  only  difference  between  that 

(1)  No  notice  had  been  given  to  the  Secondly,   that,   the  goods  haTing 

Judges  of  the  points  intended  to  be  been  onoe  put  on  board,  the  plaintiffs 

argued :  but  Shee^  Serjt.,  who  appeared  oould  not,  by  rescinding  the  contest 

for  the  defendant,  intimated  that  he  with  the  vendee,  get  rid  of  the  oontnci 

proposed  to  argue :  with  the  ship-owner  to  carry  the  goods 

First,  that  the  mere  possession  by  to  Sydney, 

the  plaintiffs  of   the  mate's  receipt,  (2)  16  B.  R  644  (6  Taunt  433). 

did  not  vest  the  property  of  the  goods  (3)  30  B.  B.  242  (2  Oar.  &  P.  334;  6 

in  them,  so   as    to  enable  them  to  B.  &  C.  36;  9  Dowl.  &  By.  31). 
maintain  trover. 
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case  and  the  present  is,  that  there  the  goods  were  put  on  board  a     Thompson 
general  ship,  whereas  here  the  ship  was  *hired  for  a  gross  sum  for       small. 
the  voyage.  [  *B^i  ] 

(Maule,  J. :  Lord  Tbntebdbn  treated  that  as  a  case  of  stoppage 
in  transitu :  now,  a  right  of  stoppage  in  transitu  is  a  right  belonging 
to  an  unpaid  vendor  who  has  parted  with  his  goods.) 

It  is  not  contended  here  that  the  property  had  not,  in  some 
sense,  been  parted  with:  but  the  transitiiSf  at  all  events,  was 
not  at  an  end.  [He  cited  Bohtlingk  v.  Inglis  (i)  and  BtLck  v. 
HatJieU  (2).] 

2.  By  the  terms  of  the  charter-party,  the  ship  was  demised  to  [  346  ] 
Grumbrecht  for  the  voyage  :  the  freight  of  all  goods  put  on  board 
would  be  his,  he  paying  the  1,6002.  agreed  upon  as  the  hire  of 
the  ship :  Newberry  v.  Colvin  (3)  ;  Campion  v.  Colvin  (4) ;  Belcher 
V.  Capper  {6).  The  defendant  had  notice  of  the  rescission  of  the 
contract  with  Grumbrecht  on  the  5th  of  September,  1848,  and  the 
ship  did  not  sail  until  the  29th.  The  goods  were  twice  demanded 
on  the  part  of  the  plaintiffs,  and  on  the  last  occasion  the  plaintiffs 
offered  to  pay  the  reasonable  charges  attending  the  delivery,  and 
any  lawful  claim  the  defendant  might  have  thereon. 

Shee,  Serjt.  (with  whom  was  Crowder)^  for  the  defendant: 

Upon  the  facts  stated  in  the  special  case,  the  plaintiffs  are 
clearly  not  entitled  to  the  possession  of  the  goods,  and  there  has 
been  no  conversion  by  the  defendant. 

(Mauls,  J. :  The  question  is,  whether  a  man  can  insist  upon 
taking  his  own  goods  out  of  the  ship  under  such  circumstances ; 
for,  it  can  hardly  be  contended  that  these  goods  did  not,  by  the 
agreement  of  the  14th  of  September,  re-vest  in  the  plaintiffs.) 

A  delivery  on  board  the  Bucephalus  was  a  delivery  into  the  ware- 
house of  the  vendee.     [He  cited  Inglis  v.  Usherwood  (6)  and  Belcher 
Capper  (5).]     The  fair  result  of  the  whole  charter  is,  that  it  is  a       [  346  ] 
mere  contract  on  (7)  the  part  of  the  owners  to  carry  the  goods  to  their 

(1)  7  R.  E.  490  (3  East,  381).  (6)  61  E.  R.  566  (4  Man.  &  G.  602 ; 

(2)  24  B.  E.  507  (5  B.  &  Aid.  632).        5  Scott,  N.  E.  257). 

(3)  33  E.  E.  437  (4  Moo.  &  P.  876 ;  7  (6)  1  East,  616. 

Bing.  190).  (7)  '*  Contraction"  in  the  original 

(4)  43  E.  E.  681  (3  Bing.  N.  C.  17 ;      report. 
3  Scott,  338). 
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Thompson  place  of  destinatioiiy  bat  not  a  demise  of  the  ship  so  as  to  constitute 
Small.  the  charterer  owner  pro  hoc  vice.  And,  even  if  it  did  operate  as  a 
demise  of  the  ship,  the  owners  woald  still  have  a  lien  apon  the 
goods  to  the  extent  of  the  freight  or  hire  of  the  vessel  for  which 
they  stipulated  with  Grumbrecht :  Patd  v.  Birch  (i),  Faith  v.  The 
East  India  Company  (2) ;  for,  though,  by  the  terms  of  the  contract, 
the  owners  intended  to  waive  their  lien  on  the  goods,  such  right 
revives  on  the  insolvency  of  the  hirer. 

(TiNDAL,  Ch.  J. :  You  must  go  the  length  of  contending,  that,  when 
the  charterer  has  once  put  goods  on  board,  he  cannot  afterwards 
change  his  mind  and  unship  them.) 

[He  cited  Hutton  v.  Bragg  (8),  Stevenson  v.  Blakelock  (4),  and 
[  347  ]  Thompson  v.  Trail  (6).]  According  to  all  the  foreign  writers, 
the  goods  being  once  on  board,  the  owners  were  entitled 
to  retain  them  as  security  for  the  entire  freight.  Pothier 
says  (6)  :  ''  Le  troisi^me  cas  auquel  I'affreteur  doit  le  fret  en  tier  de 
ses  marchandises,  quoiqu'elles  ne  soient  pas  parvenues  jnsqu'aa 
lieu  de  leur  destination,  c'est  lorsque  par  son  fait  ellea  n'y  sont 
[  *^^  ]  pas  parvenues.  Cela  est  conforme  aux  principes  du  eontrat  ^de 
louage,  suivant  lesquels  le  loyer  est  du,  lorsqu'il  n'a  tenu  qa'an 
locataire  de  jouir  de  la  chose  qui  lui  a  ete  louee."  In  Yalin's 
Commentaire  sur  L'Ordonnance  de  la  Marine  (7),  the  law  is  thus  laid 
down :  ''  Le  navire,  ses  agres  et  apparaux,  le  fret,  et  les  marchandises 
chargees,  Beront  respectivement  afifectes  aux  conventions  de  la 
charte-partie  (s).  Le  batel  est  oblige  a  la  marchandise,  et  la 
marchandise  au  batel,  dit  Cleirac,  sur  Tarticle  21  des  jugemens 
d'Oleron,  n.  8,  pag.  86,  et  art.  18,  tit.  De  la  Navigation  des  Bivieres, 
pag.  597.  Le  privilege  accords  par  cet  article  s'extond  respective- 
ment et  distributivement,  c'est-a-dire,  que  les  marchandises  da 
chargeur  affreteur  sont  affectees  specialement  au  paiement  da 
fret ;  nam  et  ipsum  nauLum  potentivs  est,  dit  la  loi  6,  §  1  £f.  qui 
potior es  in  piguore  (9).  Mais  ce  privilege  ne  donne  pas  droit  aa 
maitre  de  retenir  les  marchandises  dans  son  navire,  faute  de 
paiement  du  fret :  il  pent  seulement  s'opposer  a  leur  transport 
lors  de  la  decharge,  ou  les  saisir  dans  les  alleges  ou  gabares, 

(1)  2  Atk.  621.  (Oharte-partie),  Part  1.  §  3,  Art  2  J  4. 

(2)  23  E.  B.  423  (4  B.  &  Aid.  630).  No.  73. 

(3)  17  R.  R.  431  (7  Taunt.  14).  (7)  Liv.  HI.  tit.  I.  §  11. 

(4)  14  R.  R.  025  (1  M.  &  S.  542).  (8)  Vide  Code  de  Ck>mm6ioe,  Ait 

(5)  30  R.  R.  242  (2  Car.  &  P.  334).  280. 

(6)  Des  contratsde  Louage  Maritime  (9)  Dig.  hb.  20,  tit.  4, 1.  6. 
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Boivant  Tartiole  28  du  titre  Da  Fret  oa  Nolis ;  et  8*il  lee  laisse     Thompson 

parvenir  a  ceux  a  qui  elles  sont  adressees,  il  ne  perd  pas  pour  cela       small. 

son  privilege ;  mais  Tarticle  24  du  meme  titre  ne  le  fait  subsister 

que  pendant  quinzaine,  pourvu  encore  que  ces  marchandisesn'aient 

pas  passe  en  main  tierce.*'     And  the  same  author  again  saysCi) : 

''Si  le  vaisseau  est   charge  a  cueillette,  ou   au  quintal,  ou  au 

tonneau,  le  marchand  qui  voudra  retirer  ses  marchandises  avant 

le  depart  du  vaisseau,  pourra  les  faire  decharger,  a  ses  frais,  en 

pay  ant  la  moitiS  du  fret  (2).     C'est  ici  une  grace  accordee  au 

chargeur  a  cueillette,  au  quintal,  ou  au  tonneau,  de  pouvoir  retirer, 

avant  le  depart  du  navire,  les  marchandises  qu'il  y  a  chargees  en 

consequence  de  la  charte-partie,  et  cela  qu'il  ait  de  bonnes  raisons 

pour  *les  retirer,  ou  que  ce  ne  soit  qu'un  pur  changement  de       [*349] 

volonte  par  caprice.     Idem,  Particle  11,  chap.  9,  du  Guidon,  contre 

la  disposition  de  Tart.  20  des  Lois  Bhodiennes,  qui,  sans  aucune 

distinction,  condamnait  au  paiement  du  fret  entier  le  marchand  qui 

retirait  ses  marchandises  du  navire,  en  ces  termes :  Si  vero  mercator 

exiniere  nterces  voluerit,  navlum  integrum  exercitori  solvat;    tandis 

que,  faute  par  lui  de  charger  en  execution  de  la  convention,  il  en 

etait  quitte  pour  la  moitie  du  fret,  ce  qui  n'est  pas  plus  aise  a 

concilier  que  I'inverse  de  la  decision  de  I'art.  8  ci-dessus,  avec  celle 

du  present  article."   *'  La  raison  pour  laquelle  notre  article  veut  que 

le  marchand  soit  quitte  en  payant  la  moitie  du  fret  seulement,  est, 

sans  doute,  que  le  maitre  pent  trouver  a  remplacer  ces  marchandises 

retirees  de  son  navire,  et  qu'ainsi  la  moitie  du  fret  qu'il  gagne 

est  censee  suffire  pour  le  dedommager  du  retardement  que  cet 

evenement  pourra  apporter  a  son  depart :  d'ou  il  s'ensuit  evidem- 

ment  que  cette  moitie  du  fret  lui  sera  acquise  sans  retour,  quoiqu'il 

parvienne  dans  la  suite  a  completer   son   chargement;    ce    qui 

s'accorde  au  reste  avec  ce  qui  a  ete  dit  sur  Tart.  8,  que  le  maitre  ne 

conservera  le  fret  entier  qu'autant  qu'il  n'aura  pas  acheve  la  charge 

de  son  navire,  en  y  recevant  des  marchandises  d'ailleurs.    Comme 

notre  article  ne  parle  que  du  cas  ou  le  navire  est  frete  a  cueillette 

ou  au  tonneau,  je  ne  pense  point  que  sa  decision  soit  applicable  a 

I'afEretement  d'un  navire  en  entier,  c'est-a-dire,   que  I'affreteur, 

soit  apres  avoir  commence  de  charger,  ou  avant,  puisse  renoncer 

a  I'afEretement,  et  laisser  le  navire  au  maitre  en  lui  payant  la 

moitie  du  fret  convenu,  quoiqu'il  semble  que  le  principe  de  decision 

soit  le  meme.    La  raison  est  que  cet  article  etant  extraordinaire, 

(1)  Liy.  ni.  tit.  in.  Du  Fret  ou         (2)  Vide  Code  de  Commeioe,  Art. 
Nolia,  J  6.  291. 
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Thompson  il  ne  convient  pas  d'en  faire  Tapplicatioii  d'un  cas  a  an  autre ;  a 
Small.  ^^oi  il  faut  ajouter  qu'il  est  tout  autrement  difficile  de  troaver  un 
navire  a  affireter  en  entier,  qa'a  Taffreter  aa  tonneau  on  a  caeillette, 
[*360]  *poar  une  quantite  de  marchandises  qui  reste  a  y  charger.  De 
sorte  que,  dans  Thypothese  de  Taffretement  da  navire  en  entier  non 
execute  de  la  part  de  Taffireteur,  j'estime  que  TaJSreteur  est  tenu  de 
payer  tout  le  fret  convenu,  a  la  deduction  toutefois  des  marchandises 
que  le  luaitre  aura  introduites  dans  son  navire,  il  n*importe 
comment ;  desquelles  marchandises  le  fret  sera  regie  a  Tamiable  ou 
par  experts,  pour  en  etre  fait  raison  a  Tafifreteur,  sans  prejudice 
neanmoins  des  frais  de  retardement  du  maitre,  s'il  est  mis  en  regie 
pour  cela."  That  very  learned  author  thus  distinctly  lays  it 
down,  that,  where  the  whole  ship  is  let  to  freight,  the  freighter 
shall  not  take  out  his  goods  without  payment  of  the  entire  freight. 

(Erlb,  J. :  Is  it  without  paying,  or  without  remaining  liable  for, 
the  entire  freight  ?) 

Boulay  Paty  expressly  says  (l) :  "  Dans  les  affiretemens  ordinaires 
des  qu'une  fois  Taffireteur  a  commence  a  charger  ses  marchandises 
dans  le  navire,  il  ne  pent  plus  les  retirer  qu'en  payant  la  totalite 
du  fret  convenu,  si  le  navire  part  a  non  charge."  Bogron  also,  in 
his  note  on  Art.  291  of  the  Ordinance,  says :  *'  L'affreteur  des  qu'il 
a  charge  ses  marchandises,  ne  pent  plus  les  retirer.*'  The  word 
'*  affectes,"  in  Valin's  Commentary,  is  explained  to  mean  ''  affectes 
par  privilege,"  in  the  same  sense  in  which  that  word  is  used  in 
Article  271 :  ''  Le  navire  et  le  fret  sont  specialement  affectes  aax 
loyers  des  matelots  "  (2).  All  the  cases  that  have  raised  the  question, 
[  •SSI  ]  *  whether  or  not  there  has  been  a  demise  of  the  ship  so  as  to  make 
the  charterer  the  owner  pro  hdc  vice,  presuppose  a  lien  upon  the 
goods  put  on  board  for  the  entire  freight,  should  the  charter-party 
not  amount  to  an  absolute  demise.  Grumbrecht  could  not  rescind 
his  contract  with  the  plaintiffs  so  as  to  prejudice  the  ship-owners. 

(1)  Coun  de  Droit  Commeicial,  QladsUme,  15  R.  B.  465  (3  M.  &  S.  205) 
vol.  II.  tit.  8,  §  6.  it  was  decided  that  the  diip-owner  had 

(2)  Notwithstanding  the  observa-  no  lien  on  goods  carried  to  their  desti- 
tions  of  Sir  W.  GBAirr,  M.  R.,  in  nation  in  respect  of  the  freight  of  other 
OlaxUtoM  ▼.  Birley  (2  Mer.  401),  on  goods  relanded  at  the  loading  port.  In 
the  clause  in  our  l^ngliRh  charter-  the  principal  case,  however,  the  refusal 
parties,  by  which  the  merchant  '*  binds  was  founded  upon  the  right  to  detain 
the  cargo  to  be  laden,"  that  clause  the  goods  themselves,  and  carry  them 
appears  to  be  conformable  to  the  prin-  to  their  original  destination,  unless  the 
ciple  of  the  maritime  law,  and  to  apply  stipulated  freight  was  paid. 

to    a    case   like  this.     In  Birley  y. 


TOL.  livm.]        1845.     C.  P.     1  C.  B.  851—853.  719 

Channell,  Serjt.,  in  reply :  Thompsoh 

V, 

By  unshipping  the  goods,  the  charterer  would  not  be  guilty  of  Small. 
any  infraction  of  his  contract  with  the  ship-owners.  He  was  under 
no  contract  to  put  any  goods  on  board  their  vessel ;  all  he  engaged 
to  do  was,  to  pay  a  given  sum  at  a  day  not  then  arrived.  The 
authorities  relied  on  for  the  defendant  are  cases  in  which  the  freight 
was  actually  earned.  Here,  however,  no  freight  whatever  was  due. 
Grumbrecht,  the  charterer,  had  shipped  his  own  goods  on  board 
his  own  vessel ;  and  he  had  an  undoubted  right  to  take  them  out 
again.  The  observation  attributed  to  Lord  Tbntbbden  in  Thompson 
V.  Trail  (i),  if  entitled  to  any  weight  in  itself,  is  not  applicable  here. 
That  was  the  case  of  a  general  ship  ;  and  the  defendant,  by  signing 
bills  of  lading  to  third  persons,  altered  the  destination  of  the  goods. 

Cur,  adv.  wit, 

TiNDAii,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trover  and  conversion  of  a  certain  quantity 
of  lead.  The  first  plea  denied  the  wrongful  conversion  by  the 
defendant,  and  the  second  the  possession  of  the  plaintiffs. 

The  material  facts  appear  to  be,  that  *  *  [The  learned  Chief 
Justice  then  stated  the  facts  as  set  out  above  (2),  and  continued  :  ] 

Upon  this  state  of  facts,  we  think,  as  to  the  last  question,  the  [  352  ] 
right  to  the  possession,  that  such  right  was  in  the  plaintiffs  at  the 
time  of  the  conversion  :  for,  ♦the  property  was  originally  in  them ;  [  *db'6  ] 
and,  assuming  that  it  passed  from  them  to  Grumbrecht  by  the 
shipment  on  board  the  Bucephalus  on  the  27th  of  July  in  the 
manner  above  stated,  yet,  as  Grumbrecht  had  neither  become 
bankrupt  nor  taken  the  benefit  of  the  Insolvent  Act,  but  continued 
sui  juris  up  to  the  time  of  making  the  agreement  of  the  14th  of 
September,  we  think,  that,  by  the  operation  of  that  agreement,  and 
of  the  order  by  Grumbrecht  on  the  defendant  to  deliver  the  goods, 
the  property  in  those  goods  revested  in  the  plaintiffs,  either  in  their 
original  right  as  vendors,  or  in  a  new  right  derived  from  the  assign- 
ment of  the  vendee.  And  it  becomes,  therefore,  unnecessary  to 
decide  whether  the  plaintiffs  derived  a  right  from  retaining  the 
mate's  receipt,  and  demanding  the  goods  on  the  1st  of  September ; 
upon  which  point,  some  of  the  argument  before  us  has  turned. 

Upon  the  other  point,  we  think  the  refusal  by  the  defendant, 
upon  the  ground  stated  by  him,  to  re-deliver  the  goods,  after  the 
demand  by  the  plaintiffs  on  the  14th  of  September,  and  the  offer 

(1)  ;jO  E.  E.  242  (2  Car.  &  P.  334).  (2)     See  ante,  p.  713. 
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Tbompsok  then  made  of  the  payment  of  the  reasonable  charges  and  all  lawful 
Small.  claims,  was  a  wrongful  conversion  ;  for,  whatever  power  Grambrecht 
himself  had  over  the  disposition  of  these  goods  before  the  agreement 
of  the  14th  of  September,  we  think  the  plaintiffs, after  such  agreement, 
had  the  same :  and  we  see  nothing  in  the  terms  of  this  charter- 
party  which  could  in  any  way  restrain  Grumbrecht  from  dealing 
with  the  cargo  as  he  thought  proper.  He  had  the  entire  use  of 
the  ship  under  the  charter  ;  and  there  was  nothing  to  prevent  him 
from  taking  out  the  cargo  before  the  ship  sailed,  if  circumstances  had 
rendered  it  expedient,  and  changing  such  cargo  for  another;  or 
even  from  sending  the  ship  empty  to  Sydney ;  or  from  loading  her 
entirely  with  goods  of  other  persons,  the  freight  of  which  had  been 
paid  to  him  in  advance  ;  there  being  no  agreement  on  his  part  to 
[  •ssi  ]  pat  a  full  ^cargo,  or  indeed  any  cargo,  on  board ;  and  the  payment 
for  the  hire  of  the  ship  being  made  quite  independent  of  the  deliveiy 
of  any  cargo. 

No  question  arises  as  to  any  lien  of  the  defendant  on  this  cargo, 
for  freight ;  for,  as  the  sum  stipulated  to  be  paid  is  not  made  payable 
until  two  months  after  the  ship  had  cleared  from  the  Custom-hoose, 
there  could  be  no  lien  for  freight  not  then  due  ;  and  consequently  it 
becomes  unnecessary  to  decide  whether  in  this  case  the  possession 
of  the  ship  was  altogether  parted  with  by  the  ship-owners  to  the 
charterer,  according  to  the  doctrine  laid  down  in  Hutton  v. 
Bragg  (i). 

But  it  was  contended,  on  the  part  of  the  defendant,  that,  under 
the  authority  of  Thompson  v.  Trail  (2),  the  goods  having  been  pul 
on  board  to  be  carried  to  Sydney,  the  defendant  had  the  right  to 
insist  upon  their  being  taken  on  that  voyage.  In  that  case,  indeed, 
Abbott,  Gh.  J.,  is  reported  to  have  said  that,  if  the  captain,  when 
the  goods  were  demanded  of  him,  had  answered,  '*  1  cannot  give 
them  up ;  the  goods  were  put  on  board,  and  I  must  take  them  to 
Leghorn,"  he,  the  Chief  Justice,  should  have  held  there  was  no 
conversion.  But,  upon  this  dictum,  it  is  to  be  observed,  that  the 
cause  was  not  decided  on  this  ground ;  that  it  was  no  more 
than  an  opinion  given  on  a  point  not  then  before  him,  but  used 
rather  by  way  of  illustration  than  deliberate  judgment ;  and,  further, 
although  such  opinion  may  be  perfectly  correct  with  reference  to 
the  facts  of  that  case,  yet  such  facts  were  materially  different  from 
those  of  the  case  before  us.  The  goods  in  that  case  were  in  a 
general  ship,  not,  as  here,  in  a  ship  chartered  by  the  owner  of 

(1)  17  R  B.  431  (7  Taunt.  14).  (2)  30  R.  B.  242  (2  Car.  &  P.  334). 
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the  goods :  there  was  no  tender  of  the  freight,  which  in  that  case  Thompson 
had  begun  to  be  earned,  or  of  any  compensation  for  the  trouble  of  small. 
getting  the  goods  from  *the  hold :  and  lastly,  the  ground  of  the  [  *S55  ] 
captain's  refusal  was,  that  he  had  signed  a  bill  of  lading  to  a 
different  person.  We  cannot  think,  therefore,  the  authority  of  that 
case  in  any  way  applies  itself  to  the  present.  And  as  to  the  foreign 
authorities  cited,  they  are  not,  in  reality,  opposed  to  the  construction 
we  have  put  upon  the  contract.  They  amount,  in  effect,  only  to 
the  proposition,  that  the  freight  stipulated  for  is  still  payable,  not- 
withstanding the  goods  are  not  carried  on  the  voyage,  by  reason 
of  some  act  o{  the  charterer  himself,  which  prevents  their  being  so 
carried.  And  there  can  be  no  doubt  in  the  present  case,  but  that 
the  gross  sum  of  1,6002.,  which  was  stipulated  to  be  paid  for  the 
use  of  the  ship  on  the  voyage,  would  have  been  still  recoverable  by 
the  ship-owners  under  the  agreement,  although  the  charterer  had 
taken  the  goods  out  of  the  ship,  and  she  had  gone  empty  on  her 
voyage.  But  this  doctrine  does  not  militate  against  the  right  of 
the  charterer  to  take  his  goods  out  of  the  ship,  at  all  events  before 
the  stipulated  sum  became  due. 

Upon  these  grounds,  we  think  the  verdict  for  the  plaintiffs  on 
both  these  pleas  ought  to  stand ;  and  it  will  stand  for  the  sum  of 
374L  68.  2d.,  the  amount  agreed  on  between  the  parties. 

Rvle  accordingly  (i). 
LUNN  V.  THORNTON.  i845. 

(1  C.  B.  379-388 ;  8.  C.  14  L.  J.  0.  P.  161.)  ^^^'  ^' 

A  grant  of  goods  which  are  not  in  existence,  or  which  do  not  belong  to        [  ^^^  ] 
the  grantor  at  the  time  of  executing  the  deed,  is  void,  unless  the  grantor 
ratify  the  grant  by  some  act  done  by  him  with  that  view,  after  he  has 
acquired  the  property  therein  (2). 

Tboyeb,  for  bread,  flour,  household  furniture,  &c.     The  defendant 

pleaded,  as  to  all  except  the  bread  and  flour,  first,   not  guilty, 

(1)  By  the  Spanish  Commercial  Code  (2)  As  to  the  rule  in  equity,   see 

of  1829,  which  has  the  reputation  of  Holroyd  yr.Manhall  (1861)  10  H.L.  C. 

being  the    best  in  Europe,   "Every  191,  33  L.  J.   Ch.    193;    Morris  v. 

person  who  embarks  goods  in  a  genersd  Delohhd-Flipo  [l^^^i]   2  Ch.   352,  61 

Bhxp  {En  lo8  Jletamentos  d  cargo  general)  L.  J.  Ch.  518;    see  also  Catigreve  v. 

may  unload  the  goods  shipped,  paying  EvetU  (1854)    10  Ex.  298,   28  L.   J. 

half  freight,  the  expense  of  loading  and  Ex.  273 ;  Cochrane  v.  Moore  (1890)  25 

unloading,  and  aU  damage  to  the  other  Q.  B.  D.  57,  59  L.  J.  Q.  B.  377 ;  and 

shippers.      The  latterto  be  at  liberty  to  as  to  the  present  law  with  regard  to 

oppose  the  unloading,  taking  the  goods  bills  of  sale  charging  after-acquired 

upon  themselves  and  paying  the  invoice  property,  see  Bills  of  Sale  Act,  1 882  (45 

price: "  Codigo  de  Comercio,  Art.  765.  &  46  Yict.  c.  43),  ss.  5  and  6.—  J.  G.  P. 
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LuNN  secondly,  not  possessed,  and,  thirdly,  leave  and  licence ;  and,  as  to 
THomjTox.    *be  excepted  articles,  fourthly,  payment  into  Court  of  5s. 

The  cause  was  tried  before  Patteson,  J.,  at  the  last  Spring  Assizes 
for  the  county  of  Bucks. 

By  a  deed-poll  bearing  date  the  4th  of  August,  1848,  it  was 
witnessed  that  the  plaintiff,  who  had  carried  on  the  business  of  a 
baker  at  Btoney- Stratford,  in  consideration  of  112Z.  lis,  6d.,  lent 
to  him  by  the  defendant,  a  mealman,  bargained,  sold,  and  delivered 
unto  the  defendant  *'  all  and  singular  his  goods,  household  furni- 
ture, plate,  linen,  china,  stock  and  implements  in  trade,  and  other 
[  '380  ]  effects  whatsoever,  then  remaining  and  being,  or  which  *BhouId  at 
any  time  thereafter  remain  and  be  in,  upon,  or  about  his  dwelling- 
house  at  Stoney-Stratford  aforesaid,  and  also  all  other  his  effects 
elsewhere ;  "  and  that  the  defendant,  in  the  month  of  October 
following,  under  colour  of  this  assignment,  seized  all  the  goods 
then  upon  the  premises,  and,  amongst  them,  certain  goods  which 
were  not  upon  the  premises  or  in  the  plaintiff's  possession  at  the 
time  of  the  execution  of  the  deed-poll,  but  were  goods  acquired  by 
the  plaintiff  afterwards,  and  were  upon  the  premises  at  the  time  of 
the  seizure. 

On  the  part  of  the  defendant  it  was  contended  that  the  bill  of 
sale  covered  all  goods  of  the  grantor  that  might  be  upon  the 
premises  at  the  time  of  the  seizure,  whether  there  at  the  time 
of  the  execution  of  the  bill  of  sale  or  not.  For  the  plaintiff, 
it  was  insisted  that  the  grant  could  only  operate  upon  goods 
which  he  had  actually  or  potentially  at  the  time  the  grant  was 
made. 

Under  the  direction  of  the  learned  Judge,  the  jury  found  for  the 
plaintiff  on  the  first  and  third  issues,  and  for  the  defendant  on  the 
second  and  fourth ;  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  on  the  second  issue,  with  51.  damages,  the  estimated 
value  of  the  goods  seized  that  were  not  in  his  possession  at  the 
time  of  the  execution  of  the  bill  of  sale,  in  the  event  of  the  Court 
being  of  opinion  that  the  bill  of  sale  did  not  justify  the  seizure  of 
those  goods. 

Bylesy  Serjt.,  in  Easter  Term  last,    accordingly  obtained  a 
rule  nisi: 

He  submitted  that  the  bill  of  sale  could  not  operate  to  convey  to 
the  defendant  goods  of  which  the  grantor  was  not,  at  the  time  of 
executing  it,  possessed,  actually  or  potentially:  citing  14  Yiner's 
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Abridgment,  tit.  Grants  (i),  Sheppard's  Touchstone  (2),  Perkins  (3),        Luxn 
and  Grantham  v.  Hawley{4),  Thornton. 

ChanneU,  Serjt.  (with  whom  was  Ounning),  in  Trinity  Term       [  ^^^  ] 
showed  cause: 

The  words  of  the  bill  of  sale  are  large  enough  to  convey  after- 
acquired  property ;  and  it  evidently  was  not  the  intention  of  the 
parties  that  the  security  should  be  limited  to  property  in  the 
plaintiff's  possession  at  the  time  of  its  execution.  A  bill  of  sale 
of  goods,  made  for  a  valuable  consideration,  though  unaccom- 
panied with  the  possession,  is  valid  as  against  the  vendor,  and  also 
as  against  a  creditor  with  whose  knowledge  and  assent  it  was 
given  :  St^el  v.  Broum  (6).  In  Irons  v.  SinaUpiece  (e),  it  was  held, 
upon  the  authority  of  Bunn  v.  Markham  (7),  that  a  verbal  gift  of  a 
chattel,  without  actual  delivery,  does  not  pass  the  property  to  the 
donee.  Abbott,  Ch.  J.,  there  said :  "  By  the  law  of  England,  in 
order  to  transfer  property  by  gift,  there  must  either  be  a  deed  or 
instrument  of  gift,  or  there  must  be  an  actual  delivery  of  the  thing 
to  the  donee  '*  (8).  Here,  one  of  those  requisites  is  complied  with,  the 
conveyance  being  by  deed  ;  in  which  case  delivery  is  not  necessary. 

(Maulb,  J. :  I  have  always  thought  Lord  Tbntbrden's  opinion  in 
Irons  V.  Smallpiece  *very  remarkable  :   he  speaks  of  a  "  deed  or       [  *382  ] 
instrument  of  gift,"  leaving  it  to  be  inferred  that  the  assignment 
might  be  otherwise  than  by  deed.) 

(1)  P.  50.  in  the  Code  Civil,  No.  938,  it  is  said 

(2)  Tit.  Grant,  p.  241.  "a  donatio  inter  vivo$t  duly  accepted, 

(3)  §§  65,  90.  shall  be  perfect  by  the  sole  consent  of 

(4)  Hobart,  132.  the  parties ;  and  the  property  in  the 

(5)  9  B.  B.  795  (1  Taunt.  381).  articles  so  given  shall  be  transferred 

(6)  21  B.  B.  395  (2  B.  &  Aid.  551).  to  the  donee,  without  the  necessity  of 

(7)  17  B.  B.  497  (2  Marsh.  532).  any  other  delivery." 

(8)  With  respect  to  donationes  inter  But,  upon  a  donatio  mortis  cattad,  the 
%nvo8,  gifts  by  parol  are  revocable  and  property  does  not  vest  in  the  donee 
incomplete,  until  acceptance  (t.e.  without  delivery :  Smith  v.  Smith,  2 
acquiescence  in  the  gift)  by  the  donee,  Stra.  955 ;  Bunn  v.  Markham,  2 
but  gifts  by  deed  are  perfect  and  com-  Marshall,  532.  In  Irons  v.  Smallpiece, 
plete,  and  vest  the  property  in  the  had  not  these  distinctions  been  over- 
donee,  until  disclaimer  (which  dis-  looked,  a  rule  would  no  doubt  have 
claimer  may  be  by  parol,  Shepp.  been  granted.  And  see  2  Man.  &  G. 
Touchst.  285);  and  after  acceptance,  691  (a).  The  donatio  mortis  oausd  is 
in  the  former  case,  and  until  disclaimer  not  recognised  in  France :  vide  Code 
in  the  latter,  the  property  vests  in  the  Civil,  No.  893.  [Later  authority  does 
donee,  without  any  delivery,  Perk,  not  seem  to  bear  out  the  learned  re- 
tit.  Grant,  57,  2  BoU.  Abr.  tit.  Grants  porter's  opinion. — F.  P.] 

(X.),  Com.  Dig.  tit.  Biens  (D.  2).    So, 

46—2 
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r 

Thornton. 
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secondly,  not  possessed,  and.  thirdly,  ^^^^^^l^^ir^s.""'' 
the  excepted  articles,  fourthly,  payment  into  oo  j^^^^i^ 

The  cause  was  tried  before  Patteson,  J.,  at  the  laai    P 

for  the  county  of  Bucks.  *   AnmiBt    1848,  it  was 

By  a  deed-poll  bearing  date  the  4th  <>*  ^"f  ^^^  ^'.'I'ess  of  a 
witnessed  that  the  plaintiff,  who  had  carnea  ^^^   ^^  ^^^ 

baker  at  Stoney-Stratford,  in  consideration  o  •  ^^^^j^^^^ 

to  him  by  the  defendant,  a  mealman.  ^'^^^^  j^^^^ehold  fumi- 
unto  the  defendant  "  all  and  singular  his  gooas.  ^^^  ^^^^ 

ture.  plate,  linen,  china,  stock  and  i-^P^^^.^^'^'^^hich' •should  at 
effects  whatsoever,  then  remaimng  and  being.  ^^^^^  ^.^  dwelUng- 
any  time  thereafter  remain  and  be  in,  upon,  ^^^^  ^.^  ^^^^ 

house  at  Stoney-Stratford  aforesaid,  and  also  a  ^^^  ^^  ^^^^^ 
elsewhere;"   and  that  the  defendant,  m  ^^e  ^^  ^^ 

following,  under  colour  of  this  assignnaen^  8^  ^^^^ 

then  upon  the  premises,  and,  amongst  J^«"^' ?^7  ;3io„  at  the 
were  not  upon  the  premises  or  in  the  p lainUff  «  pos--  ^^ 

time  of  the  execution  of  the  deed-poll,  but  were  goo         H  ^^ 

the  plaintiff  afterwards,  and  were  upon  the  premises  at 

the  seizure.  ,      ,^^  i.>,ai:  the  bill  of 

On  the  part  of  the  defendant  it  was  «<f  *«-^«^.  f  "^  „'      the 
sale  covered   all   goods  of  the  grantor  t^-*  "^^^^^^^^^^  ^  time 
premises  at  the  time  of  the  seizure,  whether  &ere  at 
of  the   execution  of  the  bill  of   sale   or  not.      *or  F 

it  was   insisted  that  the   grant   could   only  oP^^^^^^^^  J  ,, 
which  he  had  actually  or  potentially  at  the  tune  the  gra 

"^ tder  the  direction  of  the  learned  ^^^f-^^^^Z::::^:  ■ 

plaintiff  on  the  first  and  third  «--' -^J^^f^^ttiS  to  mov 
second  and  fonrth  ;  leave  being  reserved  to  the  plam 
enter  a  verdict  on  the  second  i«.ue,  with  5  .  '^^-^eBB'^'"^^.^ 
value  of  the    ,ood.  seized  that  were  -^  »^^^^^«  P^^^J  *  ", 
time  of  the  exocntlon  of  the  bill  of  sa^   m    he  eventu     ^^ 
being  of  opinion  that  the  bill  of  «ale  did  not  JusUly  tht 
those  goods- 

Byles,    S.rjt.,  in   Easter  Term    '  .«^rdin,lv  ^ 

rule    yiisi: 
He  submitti'd  that  tl,e  billot  "*  o\^' 

the  defendant  .-nodyf  which  ;^^^ 

executing   it.   poa«i^»Mtt.  'H..."? 
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none  :  bat  a  man  cannot  grant 

^  sheep  that  he  shall  buy  here- 

I  iially  nor  potentially  "  (i).     In 

^    "  L,'  of  chattels  personal  that  may 

:,  it  is  said  :  **  Also  trees,  grass, 

_  :-   -  upon  the  ground,  fruit  upon  the 

- —  ..ok  are  grantable  (4).     But  a  man 

_       —  ..  shall  grow  on  the  sheep  he  shall 

irson  may  grant  all  the  tithes  of 

_  I  year,  although  none  may  arise ; 

__  ;oI,  are  potentially  in  the  parson: 

/s  Maxims  (6),  it  is  said:  ''Licet 

limtilis,  tamen  potest  fieri  declaratio 

iin  *interveniente  novo  actu."     The 

A  that  the  present  is  not  a  case  to 

"The  law  doth  not  allow  of  grants, 

^f  an  interest  in  the  grantor ;  for,  the 

'  ^  of  titles  or  of  things  in  action  which 

-'?h  less  will  it  allow  a  man  to  grant  or 

interest  at  all,  but  merely  future.     But, 

'>nfore  any  interest  vested  the  law  doth 

once,  so  that  there  be  some  new  act 

;md  vigour  to  the  declaration  precedent. 

Mction  between  grants  and  declarations  is, 

intermandable,  not  in  respect  of  the  nature 

^trument,  though  sometimes  in  respect  of 

my  are,  whereas  declarations  evermore  are 

•leir  natures."     If  a  man  may  grant  all  the 

N)  his  possession  within  a  limited  period,  why 

'le  personal  property  that  he  may  ever  have? 

uite  before  they  hold  that  this  can  be  done. 

'.  operate  to  the  extent  now  contended  for? 

lie  of  its  execution ;  and  yet  such  undoubtedly 

'f  the  parties.     Suppose  the  grantor  had  sold 

than  in  market  overt,  could  the  grantee  have 


tit.  Grants  (M), 

241. 

Ids:  *< see  Stat.  5 

c.  71." 

(4)  Mr.   Preston  adds:    "provided 
they  are  potentially  in  the  grantor: 
Hob.  132." 

^*8  case, 
>eo.  I. 

(5)  Heg,  14. 

[  •384  ] 


724  1845.     C.  P.     1  C.  B.  882—388.  [r.b. 

LuKN  There  are  many  cases  of  sales  in  which  delivery  is  dispensed  with ; 
TfiOBNTOK.  ^h&t  of  a  ship  at  sea,  for  instance :  Atkinson  v.  Moling  (i).  In  a 
case  which  will  probably  be  relied  on  by  the  other  side,  Tapfield  v. 
HiUnian  (2),  the  plaintiff,  a  pnblican,  assigned  by  way  of  mortgage, 
"  all  and  singular  the  household  furniture,  plate,  «&c.,  stock  in  trade, 
goods,  chattels,  and  effects  of  him,  the  mortgagor,  in,  upon,  about, 
or  belonging  to  all  that  inn,  &c.,  and  also  the  tap,  yard,  stables, 
buildings,  and  premises  adjoining  or  belonging  thereto,  as  the  same 
then  were  in  the  tenure  or  occupation  of  the  mortgagor,"  (tc. ;  and 
the  clause  of  re-entry  impowered  the  mortgagees,  in  case  of  defanlt, 
'*  to  take,  possess,  hold,  and  enjoy  all  and  every  the  goods,  chattels, 
effects,  and  premises,  to  and  for  their  own  absolute  use  and  benefit. 
It  was  held  that  by  this  deed  only  the  property  and  effects  that 
were  upon  the  premises  at  the  time  of  its  execution  passed :  hot 
the  Court  threw  out  an  intimation  of  opinion  that  the  deed  might 
have  been  so  framed  as  to  pass  after-acquired  property. 

Byles,  Serjt.  (with  whom  was  Power),  in  support  of  the  rule: 

There  is  no  case  to  justify  the  extrajudicial  opinion  thrown  oat 
by  the  Court  in  Tapfield  v.  HUlman.  Property  that  is  not  in  the 
possession  of  the  grantor,  or  not  in  existence  at  the  date  of  the 
grant,  whatever  be  the  terms  of  the  instrument,  cannot  pass  by  it. 
The  authorities  are  distinct  to  this  effect.  In  Perkins (3),  it  is  said: 
''  It  is  a  common  learning  in  the  law,  that  a  man  cannot  grant  or 
charge  that  which  he  hath  not ;  and,  therefore,  if  a  man  grant 
[  •383  ]  a  rent-charge  out  of  the  manor  of  Dale,  and  in  truth  he  *hath 
nothing  in  that  manor,  and  after  he  purchases  the  same  manor, 
yet  he  shall  hold  it  discharged."  It  has  indeed  been  held  that  a 
man  may  grant  personal  property  of  which  he  is  potentially, 
though  not  actually  possessed.  Thus,  in  Perkins  (4),  it  is  laid 
down  that  "  A  parson  of  a  church  may  grant  his  tithes  for  years; 
and  yet  they  are  not  in  him  at  the  time.  But,  if  lord  and  tenant 
be,  the  lord  cannot  grant  the  wardship  of  the  heir  of  the  tenant 
while  the  tenant  is  living.  But  if  a  man  grant  to  me  all  the  wool 
of  his  sheep  for  seven  years,  the  grant  is  good."  To  the  same 
effect  is  the  dictum  of  Lord  Hobart  in  Grantham  v.  Hawley  (6) :  "  A 
parson  may  grant  all  the  tithe-wool  that  he  shall  have  in  such 

(1)  1  B.  E.  524  (2  T.  R.  462).  Edw.  HI.  fo.  6;  P.  24  Edw.  HI.  io, 

(2)  6  Man.  &  G.  245 ;  6  Scott,  N.  R.  25 ;  M.  30  Hen.  VI.  Pits.  Abr,  Graunt, 
967.  pi.  91.    AndseeFitz.  Abr.  tit  Graunt, 

(3)  Title  Grant,  §  65.  pi.  65;  tit.  Juried,  pi.  43. 

(4)  Title  Grant,  §  90,  citing  H.  38  (5)  Hob.  132: 
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a  year ;  yet,  perhaps,  he  shall  have  none :  but  a  man  cannot  grant        Lunn 

all  the  wool  that  shall  grow  upon  his  sheep  that  he  shall  buy  here-    Thornton. 

after,  for  there  he  hath  it  neither  actually  nor  potentially  "  (i).     In 

Sheppard's  Touchstone  (2),  speaking  of  chattels  personal  that  may 

or  may  not  be  the  subjects  of  grant,  it  is  said  :  ''  Also  trees,  grass, 

and  corn  growing  and  standing  upon  the  ground,  fruit  upon  the 

trees  (3),  wool  upon  the  sheep's  back  are  gran  table  (4).     But  a  man 

cannot  grant  the  wool,  &.C.,  which  shall  grow  on  the  sheep  he  shall 

have  :   Hob.  179.     And  yet  a  parson  may  grant  all  the  tithes  of 

wool  which  shall  arise  in  such  a  year,  although  none  may  arise ; 

for,  the  tithes,  though  not  the  wool,  are  potentially  in  the  parson : 

2  Roll.  48,  pi.  20."    In  Bacon's  Maxims  (5),  it  is  said:  "Licet 
dispositio  de  interesse  future  sit  inutilis,  tamen  potest  fieri  declaratio 
praBcedens,  quee  sortiatur  eflfectum  *interveniente  novo  actu."     The       [  *^*] 
instances  that  are  given  show  that  the  present  is  not  a  case  to 

which  that  rule  can  apply.  **  The  law  doth  not  allow  of  grants, 
except  there  be  a  foundation  of  an  interest  in  the  grantor ;  for,  the 
law  will  not  accept  of  grants  of  titles  or  of  things  in  action  which 
are  imperfect  interests ;  much  less  will  it  allow  a  man  to  grant  or 
incumber  that  which  is  no  interest  at  all,  but  merely  future.  But, 
of  declarations  precedent  before  any  interest  vested  the  law  doth 
allow,  but  with  this  difference,  so  that  there  be  some  new  act 
or  conveyance  to  give  life  and  vigour  to  the  declaration  precedent. 
Now,  the  best  rule  of  distinction  between  grants  and  declarations  is, 
that  grants  are  never  countermandable,  not  in  respect  of  the  nature 
of  the  conveyance  or  instrument,  though  sometimes  in  respect  of 
the  interest  granted  they  are,  whereas  declarations  evermore  are 
countermandable  in  their  natures."  If  a  man  may  grant  all  the 
goods  that  may  come  to  his  possession  within  a  limited  period,  why 
may  he  not  grant  all  the  personal  property  that  he  may  ever  have  ? 
The  Court  will  hesitate  before  they  hold  that  this  can  be  done. 
When  did  this  deed  operate  to  the  extent  now  contended  for? 
Clearly  not  at  the  time  of  its  execution ;  and  yet  such  undoubtedly 
was  the  intention  of  the  parties.  Suppose  the  grantor  had  sold 
the  goods  otherwise  than  in  market  overt,  could  the  grantee  have 
followed  them  ? 

(1)  2  EoU.  Abr.  48,  tit  Grants  (M),      c.  71." 

pi.  4,  5.  (4)  Mr.   Preston  adds:    **  provided 

(2)  Title  Qrant,  p.  241.  they  are  potentially  in  the  grantor: 

(3)  Mr.  Preston  adds:  ''seestat.  5      Hob.  132." 

&  6  Edw.  YI.  c.  19;  Hadham*a  case,  (o)  Heg.  14. 

3  Inst.  197,  1  East,  167,  12  Geo.  I. 
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LuNN  (GoLTMAN,  J. :  The  grantor  might  be  the  agent  of  the  grantee  for 

Thobnton.    *^at  purpose. 

TiNDAL,  Gh.  J. :  A  bankrupt  continuing  his  trade  after  an  act  of 
bankruptcy  committed,  has  been  held  to  be,  for  this  purpose,  the 
agent  of  the  assignees.) 

No  case  has  been  cited  in  opposition  to  the  authorities  referred  to, 
and  which  clearly  show  that  chattels  neither  actually  nor  poten- 
tially in  the  possession  of  the  grantor  at  the  time  of  the  grant,  do 

not  pass  thereby. 

Cur.  adv.  ruU. 

[  386  ]       TiNDAL,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  a  action  of  trover  and  conversion,  to  which  the  defen- 
dant, amongst  other  pleas,  pleaded,  that,  except  as  to  certain  goods 
specified  in  the  plea,  the  plaintiff  was  not  possessed  as  of  his  own 
property ;  upon  which  plea  issue  was  joined ;  and  the  only  question 
at  the  trial  was,  whether  certain  goods,  not  included  amongst 
those  accepted  in  the  plea,  were,  at  the  time  of  the  conversion,  the 
property  of  the  plaintiff. 

It  appeared  at  the  trial  that  the  plaintiff  did,  by  a  deed-poll, 
dated  the  4th  of  August,  1848,  in  consideration  of  a  sum  of  money 
lent  and  advanced  to  him  by  the  defendant,  *'  bargain,  sell,  and 
deliver  unto  the  defendant,  all  and  singular  his  goods,  household 
furniture,  plate,  linen,  china,  stock  and  implements  in  trade, 
and  other  effects  whatsoever,  then  remaining  and  being,  or  which 
should  at  any  time  thereafter  remain  and  be,  in,  upon,  or  about 
his  dwelling-house  at  Stoney- Stratford  aforesaid,  and  also  all  other 
his  effects  elsewhere."  The  goods  in  dispute  were  not  goods 
''  remaining  and  being  on  the  premises  "  at  the  time  of  the  execution 
of  the  deed  of  bargain  and  sale,  but  were  goods  which  had  become 
the  property  of  the  plaintiff,  and  had  also  been  brought  upon  the 
premises,  subsequently  to  the  execution  of  that  instrument,  and  were 
remaining  thereon  at  the  time  of  the  seizure  under  the  bill  of  sale. 
Under  these  circumstances,  it  was  contended  by  the  defendant's 
counsel,  that  the  bill  of  sale  covered  these  goods,  as  being  goods 
remaining  and  being  in  or  upon  the  dwelling-house  at  the  time  of 
the  seizure:  and  the  question  is,  whether  the  property  in  these 
goods  passed  under  this  bill  of  sale.  It  is  not  a  question  whether  a 
deed  might  not  have  been  so  framed  as  to  have  given  the  defendant 
a  power  of  seizing  the  future  personal  goods  of  the  plaintiff,  as 
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they  should  be  acquired  by  *him,  and  brought  on  the  premiseB,        Lunn 
in  satisfaction  of  the  debt ;  but  the  question  before  us  arises  on  a    tuoknton. 
plea  which  puts  in  issue  the  property  in  the  goods,  and  nothing       [  •S86  ] 
else ;  and  it  amounts  to  this,  whether,  by  law,  a  deed  of  bargain 
and  sale  of  goods  can  pass  the  property  in  goods  which  are  not  in 
existence,  or,  at  all  events,  which  are  not  belonging  to  the  grantor, 
at  the  time  of  executing  the  deed. 

On  the  part  of  the  plaintiff,  the  authorities  were  strong  to  show 
that  no  personal  property  could  pass  by  grant,  other  than  that 
which  belonged  to  the  grantor  at  the  time  of  the  execution  of  the 
deed.  Perkins  (i)  says,  **  It  is  a  common  learning  in  the  law,  that 
a  man  cannot  grant  or  charge  that  which  he  hath  not."  So,  in 
Hobart's  Reports  (2),  it  is  laid  down,  that  ''  a  man  cannot  grant  all 
the  wool  that  shall  grow  upon  his  sheep  that  he  shall  buy  here- 
after; for,  there  he  hath  it  neither  actually  nor  potentially" — a 
distinction  which  seems  to  be  adopted  by  Perkins (3)  ''that,  if  a 
man  grants  unto  me  all  the  wool  of  his  sheep  for  seven  years,  the 
grant  is  good."  By  which  is  evidently  intended,  the  wool  of  sheep 
which  the  grantor  at  that  time  has.  And,  still  further,  the  plaintiff 
relied  on  the  authority  of  Bacon's  Maxims  (4) :  **  Licet  dispositio  de 
interesse  future  sit  inutilis,  tamen  potest  fieri  declaratio  praecedens, 
quffi  sortiatur  effectum,  interveniente  novo  actu."  Upon  which  it 
is  to  be  observed,  that  Lord  Bacon  takes  the  first  branch  of  the 
maxim,  namely,  that  a  disposition  of  after-acquired  property  is 
altogether  inoperative,  as  a  proposition  of  law  that  is  to  be  con- 
sidered as  beyond  dispute ;  and  only  labours  to  establish  the  second 
branch  of  the  maxim,  namely,  that  such  disposition  may  be  con- 
sidered as  a  declaration  precedent,  which  derives  its  effect  from 
*8ome  new  act  of  the  party  after  the  property  is  acquired  ;  for,  he  [  *387  ] 
says,  *'  The  law  doth  not  allow  of  grants,  except  there  be  a  founda- 
tion of  interest  in  the  grantor;  for,  the  law  will  not  accept  of 
grants  of  titles,  or  of  things  in  action,  which  are  imperfect  interests, 
much  less  will  it  allow  a  man  to  grant  or  incumber  that  which  is 
no  interest  at  all,  but  merely  future." 

The  principal  contention  on  the  part  of  the  defendant  was,  that  • 

the  facts  of  this  case  brought  it  within  the  exception  in  Lord 
Bacon's  rule ;  that  the  bringing  of  these  goods  on  to  the  premises  of 
the  plaintiff,  where  they  were  seized,  at  a  time  subsequent  to  the 
execution  of  the  bill  of  sale,  was  the  new  act  done  by  the  plaintiff 

(1)  Tit.  Grants,  §  65.  (3)  Tit.  Grants,  §  90. 

(2)  P.  132.  (4)  Reg.  14. 
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LuKv  which  gave  the  declaration  contained  in  the  previoos  bill  of  sale, 
Thornton,  ^^b  effect.  But  to  this  it  appears  to  as  to  be  an  answer,  that  the 
evidence  at  the  trial  is  altogether  silent  upon  the  circomstances 
which  accompanied  the  bringing  of  the  goods  on  the  premises ;  so 
that  it  is  impossible  to  say  whether  it  was  the  act  of  the  plaintiff  or 
not.  And,  farther,  the  new  act  which  Bacon  relies  upon,  appears, 
in  all  the  instances  which  he  puts,  to  be  an  act  done  by  the  grantor 
for  the  avowed  object  and  with  the  view  of  carrying  the  former 
grant  or  disposition  into  effect.  Lord  Bacon's  language  is,  "  there 
must  be  some  new  act  or  conveyance,  to  give  life  and  vigoar  to  the 
declaration  precedent ; "  which  evidently  imports  more  than  the 
simple  acquisition  of  the  property  at  a  subsequent  time,  which,  if 
sufficient,  would  render  the  rule  itself  altogether  inoperative ;  but 
points  at  some  new  act  to  be  done  by  the  grantor  in  furtherance  of 
the  original  disposition.  Thus,  the  instance  put,  that,  if  there  be 
a  feoffment  by  a  disseisee,  and  a  letter  of  attorney  to  enter  and 
make  livery  of  seisin,  and  afterwards  livery  of  seisin  is  made  accord- 
ingly, this  is  a  good  feoffmeni,  and  yet  he  had  no  other  thing  than 
a  right  at  the  time  of  the  delivery  of  the  charter;  ''because,"  as 
[  *388  J  Lord  Bacon  *8ays,  ''  a  deed  of  feoffment  is  but  matter  of  declaration 
and  evidence,  and  there  is  a  new  act,  which  is  the  livery  subsequent ; 
therefore  it  is  good  in  law."  So,  if  I  covenant  to  purchase  land, 
and  to  levy  a  fine  to  certain  uses  expressed  in  the  indenture ;  this 
indenture  to  lead  the  uses,  being  but  matter  of  declaration  and 
countermandable  at  my  pleasure,  will  suffice,  though  the  land, be 
purchased  after ;  because  there  is  a  new  act  to  be  done,  namely  the 
fine(i).  The  same  observation  arises  as  to  the  instance  put  (2)  of 
an  authority  given  to  J.  S.  to  demise  for  years  lands  whereof  I 
shall  be  afterwards  seized,  and  I  purchase  lands,  and  J.  S.  my 
attorney  doth  afterwards  demise  them ;  this  is  a  good  demise, 
because  the  demise  by  my  attorney  is  a  new  act,  and  all  one  with 
a  demise  by  myself. 

We  think,  therefore,  this  case  is  not  brought  within  the  exception 
to  the  fourteenth  rule  or  maxim  ;  there  being  no  new  act  done  by 
the  grantor,  indicating  his  intention  that  these  goods  should  pass 
under  the  former  bill  of  sale ;  but  that  the  case  falls  under  the  general 
rule,  and  that  no  property  in  the  goods  passed  to  the  defendant. 

We  therefore  think  the  verdict  upon  the  issue  joined  on  the  second 
plea,  which  denies  property  in  the  plaintiff,  must  be  entered  for  him. 

Rule  ctbsoluU. 
(1)  Baoon's  Maxims,  Begula  14.  (2)  Ibid, 
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WILLIAMS  V.   Sir  C.  M.   BURRELL  and   Anothbr.  is^s. 

Feb,  6. 
(1  C.  B.  402-^34 ;  S.  0.  14  L.  J.  0.  P.  98 ;  9  Jur.  282.)  

A.,  being  tenant  for  life,  with  a  leasing  power,  by  indenture  of  lease  [  ^^^  J 
bearing  date  in  March,  1805,  demised  to  B.  for  ninety-nine  years,  if  three 
persons  therein  named  should  so  long  live :  this  indenture  contained  the 
following  clause :  *'  And  A.,  for  himself,  his  heirs  and  assigns,  the  demised 
premises,  unto  B.,  his  executors,  administrators,  and  assigns,  under  the 
rent,  covenants,  conditions,  exceptions,  and  agreements,  before  expressed, 
against  all  persons  whatsoever  lawfully  claiming  the  same,  shall  and  will, 
during  the  said  term,  warrant  and  defend."  This  lease  having,  upon  the 
death  of  A.,  been  held  to  be  void  as  against  the  remainder-man  by  the 
judgment  of  a  court  of  law,  on  the  ground  that  it  was  not  made  in  due  con- 
formity with  the  leasing  power :  Held,  that  the  clause  in  question  operated 
as  an  express  covenant  for  quiet  enjoyment  during  the  whole  term  granted 
by  the  lease;  and  consequently  that  B.,  or  his  assignee,  and  the  executors, 
&c.,  of  such  assignee,  might  recover  against  the  executors  of  A.  the  value 
of  the  term,  the  costs  of  defending  an  action  of  ejectment  brought  by  the 
remainder-man,  and  also  the  sum  recovered  by  him  for  mesne  profits  (1). 

This  was  a  case  sent  by  the  Master  of  the  Bolls  for  the  opinion 
of  this  Court. 

The  Right  Hon.  Charles,  Earl  of  Egremont,  by  his  will,  bearing 

date  the  Slst  of  July,  1761,  gave  and  devised  all  his   manors, 

messaages,  lands,  advowsons,  rents,  and  hereditaments,  parts  and 

shares  of  manors,  <&c.,  in  the  several  counties  of  Somerset,  Dorset, 

and   Cornwall,   comprising,   inter  alia,  the  premises  demised  by 

the  two  several  indentures  of  lease  hereinafter  stated,  with  their 

respective  rights,  members,   and    appurtenances,   unto    his    the 

testator's  eldest  son,  George,  Lord  Cockermouth,  and  his  assigns, 

for  and  during  the  term  of  his  natural  life,  without  impeachment 

of  waste ;  with  divers  remainders  over.     And  in  the  said  will  was 

contained  a  power  for  the  several  and  respective  persons  to  whom 

any  estate  for  life  was  thereinbefore  devised,  when  and  as  they 

should  respectively  be  in  the  actual  possession  of  the  premises  by 

virtue  of  the  limitations  thereinbefore  contained,  by  indenture  or 

indentures  under  their  respective  hands  and  seals,  to  demise,  lease, 

and  grant,  in  possession  or  reversion,  for  one  life,  or  for  two  or 

three  *lives,  or  for  any  term  or  number  of  years  determinable  upon       [  *403  ] 

one  life,  or  two  or  three  lives,  any  part  of  the  said  premises  usually 

so  leased,  so  that  all  the  leases  to  be  made  by  virtue  thereof  which 

should  be  in  force  at  the  same  time  should  be  determinable  on  the 

dropping  of  one  life,  or  the  dropping  of  two  or  three  lives  at  the 

(1)  Followed  in  Lock  v.  Furze,  (1866)  Co.  v.  Lloyd  (k  Sons  [1895]  1  Q.  B.  820, 

L.  B.  1  0.  P.  441,  36  L.  J.  0.  P.  141 ;  64  L.  J.  a  B.  411,  affd.  [1895]  2  Q.  B. 

Child  V.  Stenning  (1879)  11  Ch.  D.  82,  610,  64  L.  J.  Q.  B.  787. 
48  L.  J.  Ch.  392.     And  see  Baynes  & 
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Williams  most ;  and  so  that  there  should  be  reserved  in  every  soch  lease, 
BuBBKLL.  daring  the  continuance  thereof,  the  antient  and  accustomed  rents 
and  heriots  for  the  premises  therein  contained,  or  more ;  and  so 
that,  in  every  of  the  leases  to  be  made  and  granted  by  virtue  of 
the  several  powers  aforesaid,  there  should  be  contained  usual  and 
reasonable  covenants,  and  a  condition  of  re-entry  for  non-payment 
of  the  rent  or  rents  thereby  to  be  reserved,  in  case  the  rent  or  rents 
should  be  behind  or  unpaid  by  the  space  of  twenty-one  days,  and 
for  non-performance  of  the  covenants  therein  to  be  contained ;  and 
so  as  no  clause  and  clauses  should  be  contained  in  any  of  the  said 
leases,  giving  power  to  any  lessee  to  commit  waste,  or  exempting  him, 
her,  or  them  from  punishment  for  committing  the  same  ;  and  so  as 
the  respective  lessees  should  execute  counterparts  of  all  such  leases. 

The  testator,  Charles,  Earl  of  Egremont,  departed  this  life  in  or 
about  the  year  1768,  leaving  his  eldest  son,  George,  Lord  Cocker- 
mouth,  him  surviving,  who  thereupon  became  George,  Earl  of 
Egremont. 

The  said  George,  Earl  of  Egremont,  immediately  upon  the 
decease  of  the  testator,  entered  upon  the  said  estates,  including  the 
said  demised  premises,  as  devisee  for  life  under  the  said  will  of  the 
testator. 

The  said  George,  Earl  of  Egremont,  afterwards  assumed  the 
name  of  O'Brien. 

On  the  24th  of  March,  1806,  an  indenture  of  lease  in  the  follow- 
ing words,  was  duly  executed  by  the  said  George  O'Brien,  Earl  of 
Egremont : 
[  •iOi  ]  "  This  indenture,  made  the  24th  day  of  March,  1805,  *between 

George  O'Brien,  Earl  of  Egremont,  of  the  one  part,  and  John 
Williams,  of  the  other  part,  witnesseth  that,  for  and  in  considera- 
tion of  the  yearly  rent  hereby  reserved,  and  the  covenants  herein 
contained,  he  the  said  Earl  doth  hereby  demise  and  lease  unto  the 
said  John  Williams,  his  executors,  administrators,  and  asedgns,  all 
that  messuage,  converted  into  two  dwellings,  and  garden  in  Broad 
Street,  in  Williton  aforesaid,  and  adjoining  Francis  Hale's  house, 
being  part  of  Manwell's  tenement,  which  said  two  dwellings  are  in 
the  occupation  of  the  said  John  Williams  and  William  Wyne, 
excepting  out  of  this  present  demise  unto  the  said  Earl,  his  heirs 
and  assigns,  all  quarries,  mines,  and  ores,  timber-trees,  pollards, 
and  saplings,  and  trees  likely  to  become  timber,  and  lops  and  iops 
of  maiden  trees,  coppices,  woods,  and  underwoods,  now  or  hereafter 
growing  upon  the  said  demised  premises,  with  free  liberty  to  fell 
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and  carry  away  the  same,  to  have  and  to  hold  the  said  demised     Williams 

premises  unto  the  said  John  Williams,  his  executors,  administrators,     bubukll. 

and  assigns,  for  the  term  of  ninety-nine  years,  if  James  Farthing, 

aged  twenty-eight  years,  Mary  Farthing,  aged  twenty  years,  and 

Ann  Farthing,  aged  seventeen  years,  or  any  of  them,  shall  so  long 

live ;  the  said  John  Williams,  his  executors,  administrators,  and 

assigns,  yielding  and  paying  therefor,  yearly  and  every  year  during 

the  said  term,  unto  the  said  Earl,  his  heirs  and  assigns,  the  rent  of 

IZ.  a  year,  free  from  all  taxes  and  incumbrances,  at  Lady  Day, 

Midsummer,  Michaelmas,  and  Christmas,  by  equal  portions ;  and 

also  yielding  and  paying  for  a  heriot  on  the  several  deaths  of  the 

said  James  Farthing,  Mary  Farthing,  and  Ann  Farthing  (whether 

they  die  in  succession  or  otherwise),  the  sum  of  l^.    And  the  said 

John   Williams,  for  himself,  his  executors,   administrators,   and 

assigns,  doth  covenant  with  the  said  Earl,  his  heirs  and  assigns, 

thai  the  said  John  Williams,  his  executors,  administrators,  *and       [  '^os  ] 

assigns,  shall  and  will  pay  or  cause  to  be  paid  unto  the  said  Earl, 

his  heirs  and  assigns,  the  said  yearly  rent  and  other  payments  in 

manner  aforesaid,  and  shall  and  will  repair  and  keep  the  premises 

hereby  granted,  with  the  appurtenances,  in  and  with  all  necessary 

reparations  during  the  said  term,  and  the  same  at  the  end  thereof, 

so  well  and  sufficiently  repaired  and  kept  at  his  and  their  charges, 

will  leave  and  yield  up,  and  shall  and  will  perform  suit  to  the 

Courts  of  the  manor  of  Williton  Regis  ;  and  shall  and  will,  within 

six  months  next  after  notice  to  him  or  them  given,  or  left  at  his  or 

their  place  of  abode  for  the  time  being,  or  on  the  said  premises 

hereby  demised,  produce  unto  the  said  Earl,  his  heirs  and  assigns, 

or  to  his  or  their  agent,  all  the  said  lives,  if  living,  or  otherwise 

make  it  appear  to  him  or  them,  within  the  time  aforesaid,  or  within 

a  reasonable  time  if  they  or  either  of  them  should  happen  to  be  in 

foreign  parts,  by  a  sufficient  certificate,  that  all  such  persons  or 

person  so  abroad  be  living.    And,  if  it  happen  the  said  yearly  rent 

or  other  payments  aforesaid,  or  either  of  them,  shall  be  unpaid,  in 

part  or  in  all,  after  either  of  the  days  of  payment  aforesaid,  then  it 

shall  be  lawful  for  the  said  Earl,  his  heirs  and  assigns,  into  the 

said  premises,  to  enter,  and  distrain,  and  the  distress  there  found 

to  dispose  of  according  to  law;  and  in  default  of  such  sufficient 

distress  for  satisfaction  of  the  rent  and  other  payments,   with 

all  costs  and  charges  thereon,  or,   if  the  said   John  Williams, 

his  executors,  administrators,  and  assigns,  shall  suffer  the  said 

premises,  or  any  part  thereof,  to  be  ruinous  to  the  value  of  408., 
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Williams  and  the  same  shall  not  repair  within  six  months  next  after  notice 
BuBRBLL.  to  him  or  them  given,  or  left  at  his  or  their  place  of  abode  for  the 
being  time,  then,  for  all  or  either  of  the  causes  aforesaid,  it  shall 
be  lawful  for  the  said  Earl,  his  heirs  and  assigns,  into  the  said 
premises,  or  any  part  thereof  in  the  name  of  the  whole,  to 
[  *406  ]  re-enter,  and  the  same  to  ^repossess  as  in  his  or  their  former 
estate.  And  the  said  Earl,  for  himself,  his  heirs  and  assigns,  the 
said  demised  premises,  with  the  appurtenances,  unto  the  said  John 
Williams,  his  executors,  administrators,  and  assigns,  under  the 
rent,  covenants,  conditions,  exceptions,  and  agreements  before 
expressed,  against  all  persons  whatsoever  lawfully  claiming  the 
same,  shall  and  will  during  the  said  term  warrant  and  defend." 

A  counterpart  of  the  same  lease  was  duly  executed  by  the  said 
John  Williams. 

The  lease  was  invalid  as  an  execution  of  the  power,  by  reason 
that  it  did  not  contain  the  same  covenants  as  were  contained  in  the 
antient  leases  of  the  same  premises. 

Williams  had  not,  at  the  time  of  accepting  the  said  lease,  any 
notice  of  the  said  antient  leases  or  any  of  them. 

Williams  entered  upon  the  said  demised  premises  under  and  by 
virtue  of  the  lease  to  him  thereof,  and  enjoyed  and  possessed  the 
term  so  granted  as  aforesaid,  until  the  eviction  of  his  tenants  as 
hereafter  stated. 

One  of  the  lives  in  the  said  lease  is  still  living. 

By  a  certain  other  indenture  of  lease,  bearing  date  the  25th  of 
March,  1805,  and  made  between  the  said  George  O'Brien,  Earl  of 
Egremont,  since  deceased,  of  the  one  part,  and  John  Farthing,  of 
Williton  aforesaid,  of  the  other  part,  and  duly  executed  by  the  said 
Earl,  for  the  considerations  therein  mentioned,  the  said  Earl  did 
demise  and  lease  unto  the  said  John  Farthing,  all  that  messuage, 
then  converted  into  two  dwellings,  and  garden,  in  Long  Street,  in 
Williton  aforesaid,  and  adjoining  Francis  Hale's  house,  being  part 
of  Manwell's  tenement,  which  two  dwellings  then  were  in  the 
occupation  of  the  said  John  Farthing  and  William  Wyne  (except  as 
therein  is  excepted),  being  also  part  of  the  said  demised  premises, 
to  hold  the  said  demised  premises  unto  the  said  John  Farthing 
[  *407  ]  (since  deceased),  his  executors,  ^administrators,  and  assigns,  for 
the  term  of  ninety-nine  years,  if  James  Farthing,  then  aged  twenty- 
eight  years,  Mary  Farthing,  then  aged  twenty  years,  and  Ann 
Farthing,  then  aged  seventeen  years,  or  either  of  them,  should 
so  long  live,  under  payment  by  the  said  lessee,  his   executors. 
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administrators,  or  assigns,  of  the  net  yearly  rent  of  12.,  and,  on  Williams 
the  several  deaths  of  the  said  James  Farthing,  Mary  Farthing,  and  bubbbll. 
Ann  Farthing,  of  Is.  for  a  heriot. 

The  last-mentioned  lease  was  in  other  respects,  mutatis  mutandis, 
in  the  same  words  as  the  lease  hereinbefore  set  forth. 

A  counterpart  of  the  above  lease  to  the  said  John  Farthing  wa^ 
duly  executed  by  him. 

This  lease  was  invalid  as  an  execution  of  the  said  power,  by  reason 
that  it  did  not  contain  the  same  covenants  as  were  contained  in  the 
antient  leases  of  the  same  premises. 

John  Farthing  had  not,  at  the  time  of  accepting  the  said  lease, 
any  notice  of  the  said  antient  leases,  or  any  of  them. 

The  said  John  Farthing  entered  upon  the  demised  premises 
under  and  by  virtue  of  the  lease  to  him  thereof  granted,  and 
continued  in  possession  thereof  until  the  period  of  his  death,  as 
hereinafter  mentioned. 

The  said  Ann  Farthing  is  still  living.  ^ 

By  a  deed-poll  under  the  hand  and  seal  of  the  said  John  Farthing 
(indorsed  upon  the  last-mentioned  indenture  of  lease),  and  bearing 
date  the  4th  of  May,  1808,  the  said  John  Farthing,  in  consideration 
of  582.  10s.  to  him  paid  by  Peter  Boswell,  assigned  unto  the  said 
Peter  Boswell,  his  executors,  administrators,  and  assigns,  all  and 
singular  the  premises  comprised  in  and  demised  by  the  said  therein 
within  indenture  of  lease  dated  tlie  26th  of  March,  1805,  together 
with  the  said  indenture  of  lease,  to  hold  unto  the  said  Peter 
Boswell,  his  executors,  ^administrators,  and  assigns,  for  all  the  then  [  *408  ] 
unexpired  residue  of  the  said  term  in  the  said  demised  premises. 

The  said  Peter  Boswell  departed  this  life  in  or  about  the  month 
of  June,  1880,  having  first  duly  made  and  published  his  last  will 
and  testament  in  writing,  bearing  date  the  14th  of  January,  1828, 
and  thereof  appointed  the  said  John  Williams  sole  executor,  by 
whom  the  same  was  duly  proved  in  the  Consistorial  Episcopal  Court 
of  Wells  on  the  20th  of  July,  1880 ;  and  the  said  John  Williams, 
as  such  executor  as  aforesaid,  entered  into  and  upon,  and  remained 
in  the  possession  and  enjoyment  of,  the  said  last-mentioned  term, 
until  the  eviction  of  his  tenants  as  hereinafter  stated. 

The  said  George  O'Brien,  Earl  of  Egremont,  duly  made  and 
published  his  will,  bearing  date  the  10th  of  September,  1884, 
and  thereof  appointed  the  defendants  and  William  Tyler  (since 
deceased)  executors ;  and  the  said  Oeorge  O'Brien,  Earl  of  Egre- 
mont, departed  this  life  in  or  about  the  month  of  November,  1887 ; 
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Williams     and  his  said  will  was  duly  proved  by  the  defendants  in  the  Preroga- 
BuBEELL.     tive  Court  of  the  Archbishop  of  Canterbury  on  or  about  the  24th  of 
January,  1888. 

Upon  the  death  of  the  said  George  O'Brien,  Earl  of  Egremont, 
the  Bight  Honourable  George  Wyndham,  the  present  Earl  of  Egre- 
mont, entered  upon  the  estates  so  devised  by  the  said  will  of  the 
said  Charles,  Earl  of  Egremont,  and  lawfully  claimed  to  be  the 
owner  of  and  entitled  to  the  said  several  demised  premises,  dis- 
charged from  the  several  indentures  of  lease  dated  respectively 
the  24th  of  March,  1805,  and  the  25th  of  March,  1805,  as  being 
part  of  the  said  estates,  on  the  ground  that  the  said  several  leases 
were  void,  not  having  been  made  in  conformity  with  the  leasing 
power  contained  in  the  said  will  of  the  said  Charles,  Earl  of 
Egremont. 
[  '409  ]  On  or  about  the  10th  of  January,  1840,  the  several  ^tenants  then 

holding  under  the  said  John  Williams,  and  then  being  in  the  actual 
possession  and  occupation  of  the  premises  comprised  in  the  said 
several  indentures  of  lease  respectively,  were  served  with  declara- 
tions in  two  several  actions  of  ejectment,  upon  the  demise  and  on 
the  prosecution  of  the  said  George  Wyndham,  Earl  of  Egremont, 
to  recover  possession  of  the  said  demised  premises  respectively, 
upon  the  ground  of  the  said  invalidity  of  the  said  several  leases. 

The  said  John  Williams  thereupon  caused  the  said  executors  of 
the  said  George  O'Brien,  Earl  of  Egremont,  to  be  served  with  a 
notice  in  writing,  to  the  effect  that  he  was  advised  by  counsel  that 
the  said  leases  were  invalid,  and  that  he  had  no  defence  to  the  said 
actions ;  and  that,  acting  under  the  advice  of  counsel,  he  should 
not  defend  the  same ;  and  to  the  further  effect,  that  the  said  leases 
contained  an  absolute  warranty  of  title  on  behalf  of  the  said  George 
O'Brien,  Earl  of  Egremont,  the  lessor,  his  heirs  and  assigns,  against 
all  persons  whatsoever ;  and  that  he  should  require  the  said  execu- 
tors, in  performance  of  the  said  warranty,  to  defend  him  and  his 
tenants  in  the  possession  of  the  said  premises  for  the  residue  of  the 
term  thereby  granted,  and  determinable  as  aforesaid ;  and  that,  in 
case  of  eviction  from  the  said  premises,  he  should  claim,  and 
proceed  to  recover  of  them  the  said  executors,  the  value  of  the 
said  demised  premises,  and  the  rents,  issues,  and  profits  thereof, 
and  all  other  loss,  charges,  damages,  and  expenses  whatsoever  which 
he  or  his  said  tenants,  or  any  of  them,  or  any  other  person  or  persons, 
should  or  might  suffer,  sustain,  or  be  liable  or  put  unto,  by  or  by 
reason  or  means  of  such  eviction,  or  the  said  action,  or  any  other 
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action,  proceeding,  cause,  matter,  or  thing  whatsoever  consequent     Williams 
thereon,  or  relating  thereto.  buerell. 

The  solicitor  of  the  executors,  in  consequence  of  such  notice, 
wrote  and  sent  to  the  said  John  Williams  a  *notice  in  writing,  to  [  **io  ] 
the  effect  that  he  was  instructed  by  the  said  executors  of  the  said 
late  Earl  of  Egremont,  at  the  expense  of  his  estate,  to  appear  and 
plead  to  the  said  ejectments,  but  that  these  and  all  other  proceed- 
ings to  be  taken  towards  defending  the  said  ejectments  were  to  be 
adopted  and  carried  on  without  prejudice  to  the  right  of  the  said 
executors  to  reject  and  resist  any  claim  that  might  be  made  against 
them  in  respect  of  the  said  leases  granted  by  the  said  late  Earl. 

The  attorneys  of  the  defendants  accordingly  {qu.)  appeared  to, 
and  defended,  the  said  actions  of  ejectment  in  the  name  of  the  said 
John  Williams,* and  the  same  were  tried  at  the  Somerset  Spring 
Assizes  for  the  year  1840,  when  a  verdict  was  found  for  the  plaintiff . 
in  each  of  the  said  actions  :  and,  on  or  about  the  29th  of  Septem- 
ber, 1842,  the  said  George  Wyndham,  Earl  of  Egremont,  took  lawful 
possession  of  the  said  demised  premises,  and  lawfully  evicted  the 
said  John  Williams  and  his  tenants  therefrom. 

The  said  executors  paid  and  discharged  the  costs  taxed  of  the 
said  George  Wyndham,  Earl  of  Egremont,  in  the  said  actions  of 
ejectment ;  but  the  said  John  Williams  was  lawfully  called  upon  to 
pay,  and  was  forced  to  pay,  and  did  pay  to  the  said  George  Wynd- 
ham, Earl  of  Egremont,  the  sum  of  182.  16«.  Id.  for  the  mesne 
profits  of  the  said  premises  demised  by  the  said  indenture  of  lease 
of  the  24th  of  March,  1805;  and  the  said  John  Williams  also 
incurred  certain  necessary  costs,  charges,  and  expenses  in  and 
about  the  said  action  so  brought  for  the  recovery  of  the  last- 
mentioned  premises,  amounting  to  242.  and  upwards. 

The  value  of  the  premises  demised  by  the  said  indenture  of  the 
24th  of  March,  1805,  during  the  residue  of  the  before-mentioned 
term  therein  which  remained  unexpired  at  the  period  of  the  eviction 
aforesaid,  amounted  to  the  sum  of  751. 

The  said  John  Williams  was  also  lawfully  called  upon  to  pay,  and  [  4ii  ] 
was  forced  to  pay,  and  did  pay,  to  the  said  George  Wyndham,  Earl 
of  Egremont,  the  sum  of  141.  for  the  mesne  profits  of  the  said 
premises  demised  by  the  said  indenture  of  lease  of  the  25th  of 
March,  1805.  The  said  John  Williams  also  incurred  certain 
necessary  costs,  charges,  and  expenses,  in  and  about  the  said 
action  for  the  recovery  of  the  last-mentioned  premises,  amounting 
to  262.  and  upwards. 
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Williams         The  value  of  the  said  premises  demised  by  the  said  indenture  of 
BuRRRLu     ^^6  ^^^^  o'  March,  1805,  daring  the  residue  of  the  before-mentioned 
term  therein  which  remained  unexpired  at  the  period  of  the  eviction 
aforesaid,  amounted  to  the  sum  of  80Z. 

The  defendants  have  received  assets  of  the  testator  Greorge  O'Brien, 
Earl  of  Egremont,  more  than  sufficient  for  the  payment  of  the 
several  sums  hereinbefore  mentioned. 

The  questions  for  the  opinion  of  the  Court  are — ^first,  whether 
the  said  John  Williams  was  entitled  to  recover  from  the  defendants, 
as  executors  of  the  said  George  O'Brien,  Earl  of  Egremont,  the 
sums  of  182.  16«.  Id.,  24L,  and  752.,  or  any  and  which  of  them; 
and  whether  any  interest  on  such  sums,  or  any  or  which  of  them. 

Secondly,  whether  the  said  John  Williams,  as  such  executor  as 
aforesaid,  was  entitled  to  recover  from  the  said  defendants,  as 
executors  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  said 
sums  of  lU.,  25/.,  and  802.,  or  any  and  which  of  them ;  and  whether 
he  was  entitled  to  any  interest  on  such  sums,  or  any  and  which  of 
them. 

The  case  was  argued  in  Hilary  Term  last. 

Byles,  Serjt.  (with  whom  was  Butt),  for  the  plaintiff: 

[  412  ]  *    *    For  the  plaintiff  it  will  be  contended :   first,  that  the 

warranty  contained  in  the  clause  above  set  forth  is  equivalent 
to  a  covenant  for  quiet  enjoyment,  or  to  a  covenant  for  title: 
secondly,  that  it  is  an  express  and  not  an  implied  covenant,  or  a 
covenant  in  law :  thirdly,  that  it  is  a  covenant  continuing  to  the 
end  of  the  term  intended  to  be  granted :  fourthly,  that  the  execa- 
tors  of  the  lessor  are  liable  for  a  breach  of  this  express  covenant : 
fifthly,  that  it  is  a  covenant  that  runs  with  the  land,  and  conse- 
quently enures  to  the  benefit  of  the  assignee  of  the  term  :   sixthly, 

[  *4ia  ]  that  an  action  of  covenant  lies  at  the  suit  *of  the  executor  of  the 
assignee,  notwithstanding  the  breach  did  not  happen  until  after  the 
death  of  the  lessor. 

1.  What  is  meant  by  the  words  "warrant  and  defend,"  when 
found  in  a  lease  for  years  ?  In  the  case  of  real  estate,  they  have  a 
well  understood  technical  meaning.  In  Sheppard*s  Touchstone  (i) 
it  is  said :  "  A  warranty  is  a  covenant  real  annexed  to  lands  or 
tenements  (2)  whereby  a  man  and  his  heirs  are  bound  to  warrant 

(1)  Ch.  8,  §  1,  p.  181.  inheritance  if  named  for  that  purpose, 

(2)  Mr.  Preston  here  adds,  **ot  and,  in  cases  of  warranty,  by  implica- 
rather  to  an    estate  of    freehold    or      tion  of  law,  though  not  named." 
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the  same.  Or  it  is  where  a  man  is  bound  to  warrant  the  land  or  Williams 
hereditament  that  another  hath  (i).  And  he  that  doth  make  this  bvbbell. 
warranty  is  called  the  warrantor,  and  he  to  whom  it  is  made,  the 
warrantee."  The  learned  author  then  proceeds,  in  sect.  5,  to 
consider  to  what  estates  a  warranty  may  be  annexed,  and  how. 
He  says  (2) :  '^  A  warranty  in  deed  may  be  annexed  to  estates  of 
inheritance  or  freehold;  and  that,  not  only  of  corporeal  things 
which  pass  by  livery,  as  houses,  lands,  and  the  like,  but  also  of 
incorporeal  things  which  lie  in  grant,  as  advowsons,  rents,  com- 
mons, estovers,  and  the  like,  which  issue  out  of  lands  or  tenements ; 
and  that,  not  only  to  inheritances  in  esse,  but  also  to  such  as  are 
newly  created ;  as,  a  man  (some  say)  may  grant  a  rent  &c.  de  novo 
out  of  land  for  life,  in  tail,  or  in  fee,  with  warranty.  So,  a  warranty 
in  law  may  extend  to  a  rent  newly  created;  and,  therefore,  if  such  a 
rent  be  granted  in  exchange  for  an  acre  of  land,  this  exchange  and 
warranty  thereunto  annexed  are  good.  But  a  warranty  (3)  may  not 
be  annexed  to  an  estate,  or  lease,  for  years,  albeit  it  be  a  lease  for 
1,000  years,  nor  to  any  other  chattel ;  and  therefore,  in  all  actions 
the  which  lessee  for  ^years  may  have,  as  trespass,  &c.,  a  warranty  f  *iii  ] 
cannot  be  pleaded  in  bar*'  (4).  This  clause,  being  found  in  a  demise 
of  a  term  for  years,  though  not  strictly  and  properly  a  warranty, 
must  be  construed  according  to  the  popular  meaning  of  the  words 
used  in  it :  and  the  authorities  are  express  to  show  that  it  amounts 
to  a  covenant  for  quiet  enjoyment,  or  to  a  covenant  for  title. 
[He  cited  Sheppard's  Touchstone  (6),  22  Viner's  Abridgment, 
421(6),  Pincombe  v.  Budge  (1),  Wotton  v.  Hele{s),  and  Bacon's 
Abridgment  (9).] 

2.  This  is  clearly  therefore  an  express  covenant.     In  Sheppard's       [  *4i6  ] 
Touchstone (10),  it  is  laid  down  that  ''a  warranty  in  a  lease  for 
years,  shall  be  taken  for  a  covenant  for  quiet  enjoying."    Swan  v. 
Stransham  (11),  and  Broderidge  v.  Windsore,  there  cited,  are  also 
authorities  to  that  effect. 

8.  It  will  probably  be  contended  on  the  other  side,  that  the  word 

(1)  Mr.  P.  adds,  **80  that  the  war-  (6)  Warrantia  Chartse  (E),  P.  22 
ranty  is  knit  to  an  estate  which  the  Hen.  VI.  fo.  52,  pi.  26,  there  cited,  is 
warrantee  hath  or  taketh."  not  in  point. 

(2)  Ch.  8,  §  5,  p.  184.  (7)  Hob.  3;  Yelv.  139.   Rudg  v.Pin- 

(3)  Mr.    P.    adds,     "formal     and  combe,  1  EoU.  25. 
proper."  (8)  2  Saund.  177. 

(4)  Mr.  P.  adds,  "by  way  of  re-  (9)  Title  Covenant  (C),  pi.  4. 
butter."  (10)  Ch.  7,  §  6,  p.  167. 

(5)  Ch.  7,  S  4,  p.  163  and  Ch.  8,  §  7,  (11)  Dyer,  257  a. 
p.  186. 
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WILLTAU8  ''  term  '*  here  means  **  estate."  In  Go.  Litt.  45  b,  Lord  Coke  ihas 
BuBBELL.  clefiiies  a  term  (i) :  *'  Terminus,  in  the  miderstanding  of  the  law, 
doth  not  only  signify  the  limits  and  limitation  of  time,  but  also  the 
estate  and  interest  that  passeth  for  that  time.  As,  if  a  man  make 
a  lease  for  twenty-one  years,  and  after  make  a  lease  to  begin  a  fine 
et  expiratione  pradicti  termini  zxi  annorum  dimiss.^  and  after,  the 
first  lease  is  surrendered,  yet  the  second  lease  shall  begin  presently; 
[  ♦417  ]  but,  if  it  had  been  to  begin  post  finem  et  expirationem  *pr<BdicU  xxi 
annoiiLm,  in  that  case,  although  the  first  term  had  been  surrendered, 
yet  the  second  lease  should  not  begin  till  after  the  twenty-one  years 
be  ended  by  effluxion  of  time :  and  so  note  the  diversity  between  the 
term  for  twenty-one  years,  and  twenty-one  years."  [He  cited 
[  *18  ]  Wright  d.  Phwden  v.  Cartwright  (2)  and  Evans  v.  Vaughan  (3).]  It 
is  clear,  therefore,  that  this  is  a  covenant  for  quiet  enjoyment  that 
enures  to  the  end  of  the  term  intended  to  be  granted,  viz.  ninety- 
nine  years,  if  the  three  persons  named  in  the  lease  should  so 
long  live.  If  the  language  of  the  lease  were  doubtful,  the  maxim 
would  apply.  Verba  chartarum  fortius  accipiuntur  contra  proferentem. 
4.  The  executors  of  the  lessor  are  bound  by  his  express  covenants, 
whether  named  or  not.  In  the  case  of  Lady  Cavan  v.  Ptdteney  (4), 
it  was  assumed  that  the  executors  would  be  liable  in  damages  in 
such  a  case  as  the  present. 

(Maulb,  J. :  Here,  the  heirs  being  named,  and  the  executors  not, 
it  may  be  contended  that  the  latter  were  intended  to  be  excluded.) 

In  Hyde  v.  Skinner  (5),  Lord  Macclesfield  says :  "  The  executors  of 
every  person  are  implied  in  himself,  and  bound  without  naming." 
[  *419  J  And  in  Gomyns's  Digest  (6)  it  is  said :  ''If  a  *man  covenants  with 
B.,  and  dies,  an  action  lies  against  his  executor  or  administrator 
upon  it,  though  he  be  not  named  in  the  covenant.  So,  in  all  cases, 
an  executor  is  bound  by  a  covenant,  if  it  does  not  determine  by  the 
death  of  the  covenantor.  So,  if  he  covenants  for  him  and  his 
assigns:  for,  an  executor  or  administrator  is  an  assignee '* (7). 
The  same  law  is  laid  down  in  Brooke's  Abridgment  (a).  So,  in 
Sheppard's  Touchstone  (9),  it  is  said,  that,  *'  if  one  demise  a  house 
and  land,  with  a  stock  or  sum  of  money,  for  years,  rendering  rent, 

(1)  And  see  5  Man.  &  G.  20.  (6)  Title  Covenant  (C.  I), 

(2)  1  Burr.  282.  (7)  Vide    Waiaston   and    others  y. 

(3)  28  R.  E.  250  (4  B.  &  C.  261 ;  6  Hakevnll,  60  E.  E.  517  (3  Man.  &  G. 
Dowl.  &  Ey.  349).  297). 

(4)  3  E.  E.  8  (2  Ves.  Jr.  544).  (8)  Covenant,  pi.  11,  60. 

(5)  2  P.  Wms.  197.  (9)  Ch.  7,  §  9,  p.  179. 
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and  the  lessee  doth  covenant  for  him  and  his  assigns  to  deliver  the     Williams 
money  at  the  end  of  the  term ;  in  this  case,  an  assignee  shall  not     bubrell. 
be  bound  by  this  covenant,  as  the  executors  and  administrators  of 
the  lessee  shall." 

5.  That  this  is  a  covenant  which  runs  with  the  land,  and  enures 
to  the  benefit  of  the  assignee  of  the  term,  is  clear  from  the  fourth 
resolution  in  Spencer's  case  (i).     *     *     * 

6.  The  only  remaining  question  is,  whether  or  not  the  assignee, 
or  his  executor,  can  sue  notwithstanding  the  eviction  did  not  take 

place  until  after  the  death  of  *the  lessor ;  in  other  words,  whether  [  *420  ] 
or  not  the  doctrine  of  estoppel  applies  to  such  a  case.  [He  cited 
Evans  v.  Vaughan  (2)  and  Waller  v.  The  Dean  and  Chapter  of 
Norunch  (8).]  It  is  therefore  submitted,  that  it  is  not  competent  to  [  ^^1  ] 
the  executors  in  this  case  to  say  that  the  covenant  is  void  at  law. 
Besides,  this  is  not  merely  a  covenant  for  quiet  enjoyment,  but  for 
title  also  ;  and,  if  so,  it  was  broken  before  the  death  of  the  lessor ; 
and  no  difficulty  can  arise  as  to  the  Statute  of  Limitations,  the 
breach  being  a  continuing  breach :  Kingdon  v.  Nottle  (4). 

As  to  the  damages,  the  plaintiff  is  entitled,  in  both  cases,  to  all 
the  damages  claimed,  interest  only  excepted. 

Clmnnell,  Serjt.  (with  whom  were  Sir  T.  Wilde ^  Serjt.,  and 
Hugh  Hill),  for  the  defendants: 

It  is  agreed  on  both  sides  that  a  warranty,  in  its  strict  legal 
sense,  cannot  attach  to  a  chattel  interest.  The  reason  appears  in 
Co.  Litt.  889  a.  *  *  It  will  not  be  denied  that  this  is,  in  a 
certain  sense,  a  covenant  (6) :  but  the  question  is,  whether  it  is  an 
express  covenant,  or  only  a  covenant  in  *law.  In  Sheppard's  [  •422  ] 
Touchstone (6),  the  rule  is  laid  down,  that,  ''if  a  man  make  a 
lease  for  years,  and  warrant  it  to  the  lessee,  his  heirs  and  assigns, 
during  the  term,  or  he  that  hath  right  to  the  land  confirm  the 
estate  of  the  lessee  for  years,  with  warranty;  in  these  cases, bowbeit 
this  be  not  a  warranty,  nor  in  the  nature  of  a  warranty,  yet  it  shall 
be  construed  a  good  covenant  in  law  for  the  quiet  enjoying  of 
the  thing."  [He  cited  Wotton  v.  ffeZc  (7),  Rolle's  Abridgment (s), 
and  Adams  v.  Gibney  (9).]     Had  the  covenant  in  this  case  been  an       [  424  ] 

(1)  5  Co.  Hep.  17  a.  (A.  4). 

(2)  28  B.  B.  250  (4  B.  &  0.  261;  6  (6)  Ch.  7,  §  1,  p.  163. 
Dowl.  &  By.  349).  (7)  2  Saund.  177. 

(3)  Owen,  136 ;  S,  C,  1  Brownlow         (8)  Covenant  (C),  pL  2. 
&Gk>IcLBb.  21.  (9)  31  B.  B.  514  (6  Bing.  656;  4 

(4)  16  B.  B.  379  (4  M.  &  S.  53).  Moo.  &  P.  491). 


(5)  See   Com.    Dig.    tit.   Covenant 
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WiLLiAuB    express  covenant,  it  may  be  conceded  that  the  word  ''  term  **  wonld 
BuRBELL.     have  borne  the  construction  in  support  of  which  reference  has  been 
made  to  Wright  d.  Plowden  v.  Cartwnght  (i).    [He  cited  Sheppard's 
Touchstone  (2).] 
[  425  ]  An  assignee  can  only  sue  by  reason  of  some  privity  of  estate :  it 

is  therefore,  incumbent  on  him  to  show  a  breach  whilst  such  privity 
is  subsisting  :  Andrew  v.  Pearce  (8). 

If  the  plaintiff  is  entitled  to  recover,  he  may  be  entitled  to  recover 
in  respect  of  the  mesne  profits ;  but  clearly  he  is  not  entitled  to  the 
costs  now  claimed.  As  a  general  rule,  it  is  well  established  that  a 
party  has  no  right  to  defend  an  action  where  there  is  no  valid 
defence,  and  then  throw  the  liability  to  the  costs  thus  wantonly 
incurred  (4)  upon  persons  who  have  entered  into  some  covenant  or 
agreement  of  indemnity. 

Byles,  Serjt.,  in  reply: 

It  is  not  necessary  to  dispute  the  doctrine  laid  down  by  this 
Court  in  Adams  v.  Gibney  (5),  viz.  that  the  covenant  implied  from 
the  word  '^  demise  "  extends  no  further  than  the  estate  of  the  lessor. 
[  *426  ]  That  a  covenant  for  quiet  enjoyment,  as  well  as  *a  covenant  for 
title,  is  implied  under  the  word  ''demise,"  is  clear  from  Holder y. 
Taylor  {6),  Fraser  v.  Skey{7),  Iggulden  v.  Afay  (8),  and  Burnett  v. 
Lynch  iff).  The  real  question  is,  whether  the  covenant  in  the 
present  case  is  an  express  covenant  or  merely  a  covenant  in  law. 
If  it  had  not  been  intended  by  the  parties  for  an  express  covenant, 
it  would  not  have  found  any  place  in  the  indenture  at  all. 

(Maule,  J. :  If  it  means  any  thing  more  than  is  implied  in  the 
word  ''  demise,"  it  must  be  an  express  covenant.) 

The  authorities  already  cited  show  that  it  may  be  an  express 
covenant,  though  it  mean  no  more  than  the  law  implies  from 
the  word  "demise:"  and  those  authorities  are  not  in  the  slightest 
degree  impugned  by  any  thing  that  has  been  urged  on  behalf  of  the 
[  427  ]       defendants.     *    *    The  defendants  having  sanctioned  the  defence 

(1)  1  Burr.  282.  (6)  Hobart.  12. 

(2)  Ch.  7,  §  8,  p.  178.  (7)  2  Chitt.  Bep.  646. 

(3)  8  R.  R.  776;  1  Bob.  &  P.  N.  E.  (8)  9  Ves.  325.  See  9  R.  B.  104,  n, 
158.  (9)  29  R.  R.  343  (5  B.  &  C.  589;  8 

(4)  Vide  Buproy  p.  735 ;  infra,  p.  745.  DowL  &  By.  368). 

(5)  31  R.  R.  514  (6  Ring.  656;   4  (lOj  3rd  ed.  p.  1352. 
Moo.  &  P.  491). 
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of  the  ejectments,  it  does  not  lie  in  their  mouths  to  say  that  the     Williams 
costs  thereby  incurred  were  unnecessarily  or  wantonly  incurred.  bubrslu 

(Erle,  J. :  The  question  in  these  cases  is,  whether  or  not  the 
defence  is  such  as  a  prudent  man  might  be  expected  to  set  up.) 

If  that  be  the  test,  the  plaintiff's  right  to  recover  these  costs  is 
indisputable. 

ChanneU,  Serjt.,  observed  upon  the  cases  cited  for  the  first 

time  by  Byles,  Serjt.,  in  his  reply. 

Cur,  adv,  vvlt. 

TiNDAL,  Ch.  J.,  now  delivered  the  opinion  of  the  Court  : 

The  material  facts  out  of  which  the  questions  sent  to  us  by  his 
Honour  the  Master  of  the  Bolls  have  arisen,  are  very  few.  George 
0*Brien,Earl  of  Egremont,  being  tenant  for  life,  with  a  leasing  power, 
by  indenture  of  lease,  bearing  date  the  24th  of  March,  1805,  demised 
to  John  Williams,  the  plaintiff,  for  ninety-nine  years,  if  three  persons 
therein-named  should  so  long  live ;  which  lease,  upon  the  death  of 
the  tenant  for  life,  was  held  to  be  void  as  against  the  remainder- 
man, by  the  judgment  of  a  court  of  law,  on  the  ground  that  it  was 
not  made  in  due  conformity  with  the  leasing  power.  This  lease 
contained  *in  it  a  clause  in  the  following  terms  ;  viz. :  ^*  And  the  [  *428  ] 
said  Earl,  for  himself,  his  heirs  and  assigns,  the  said  demised 
premises,  with  the  appurtenances  unto  the  said  John  Williams, 
his  executors,  administrators,  and  assigns,  under  the  rent,  covenants, 
conditions,  exceptions,  and  agreements  before  expressed,  against  all 
persons  whatsoever  lawfully  claiming  the  same,  shall  and  will 
during  the  said  term  warrant  and  defend."  And  upon  this  state 
of  facts  the  question  is,  whether  the  original  lessee  can  maintain 
covenant  against  the  executors  of  the  tenant  for  life,  upon  the  clause 
of  warranty  above  set  forth. 

And  a  second  question  is  then  put  to  us,  namely,  whether  in  the 
case  of  another  lease  granted  precisely  under  the  same  circumstances, 
and  in  the  same  form,  the  executors  of  the  assignee  of  the  original 
lessee  can  maintain  such  action. 

It  was  admitted,  on  the  argument  before  us,  both  on  the  part  of 
the  plaintiff  and  the  defendant,  that  the  clause  above  set  forth, 
being  found  in  a  demise,  not  of  a  freehold  interest,  but  of  a  term 
for  years  only,  was  not  strictly  and  properly  a  warranty.  Indeed, 
all  the  authorities  agree  upon  tiie  point,  that  the  warrantee  in  such 
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Williams  case  can  neither  vouch,  nor  bring  warrantia  charta,  nor  nee  it  by 
Bdbbbll.  way  of  rebutter,  the  ordinary  modes  by  which  a  warranty  is  made 
available  when  annexed  to  an  estate  of  freehold  or  inheritance  (i). 
It  was  also  admitted  on  the  part  of  the  defendants,  that,  although 
such  clause  of  warranty,  when  annexed  to  the  demise  of  a  chattel 
interest,  was  not  strictly  and  properly  a  warranty,  yet  that  it 
amounted  to  a  covenant  in  law  for  quiet  enjoyment ;  but  it  was  at 
the  same  time  contended  by  them,  that  it  amounted  to  a  covenant 
in  law  only  ;  and  that,  being  a  covenant  in  law,  it  would  extend  no 
further  than  to  protect  the  estate  which  the  lessor  could  lawfully 
[  *429  ]  grant,  that  is,  in  this  case,  a  term  of  years  determinable  *witb  his 
own  life  :  whereas,  on  the  part  of  the  plaintiff,  it  was  insisted  that 
the  clause  in  question  amounted  to  an  express  covenant  for  quiet 
enjoyment,  and  that,  being  an  express  covenant,  it  extended  to 
protect  the  whole  term  which  was  purported  to  be  granted  by  the 
lease.  And,  after  hearing  the  argument,  we  are  of  opinion  that  the 
construction  contended  for  on  the  part  of  the  plaintiff  is  the  just 
and  proper  construction,  and  that  the  clause  now  under  considera- 
tion operates  as  a  covenant  for  quiet  enjoyment  during  the  whole 
of  the  term  granted  by  the  lease.  For,  looking  at  the  words  of  the 
warranty,  we  hold  that  they  do,  in  their  plain  and  literal  meaning, 
import  an  agreement  on  the  part  of  the  lessor  that  the  lessee  shall 
enjoy  the  land  demised  during  the  term  mentioned  in  the  lease; 
and  that  such  words  do  consequently  amount  to  an  express  covenant 
to  that  effect ;  upon  the  principle  laid  down  by  Chief  Baron  Comyns, 
in  his  Digest  (2),  '^  that  any  words  in  a  deed  which  show  an  agreement 
to  do  a  thing,  make  a  covenant.'' 

The  distinction  between  covenants,  and  the  only  distinction  (so 
far  as  relates  to  the  present  inquiry),  we  take  to  be  this :  they  are 
either  covenants  by  express  words  or  covenants  in  law.  '*  There 
are  two  kinds  of  covenants,"  says  Lord  Coke,  1  Inst.  189  b  (3), 
*'  viz.  a  covenant  in  deed  and  a  covenant  in  law ;  "  or,  as  it  is  put 
in  Yaughan's  Beports,  p.  118:  ''  All  covenants  between  a  lessor  and 
his  lessee  are  either  covenants  in  law,  or  express  covenants."  And 
that  the  covenant  now  before  us  does  not  fall  within  the  class  of 
covenants  in  law,  is  clear  from  considering  the  nature  of  sacb 
covenants.  A  covenant  in  law,  properly  speaking,  is  an  agreement 
which  the  law  infers  or  implies  from  the  use  of  certain  words  having 
a  known  legal  operation  in  the  creation  of  an  estate :  so  that,  after 

(1)  Co.  Litt.  389  a ;  Hob.  3.     (3)  Le.  Co.  Litt.  139  b. 

(2)  Tit  Covenant  (A.  2). 
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they  have  had  their  primary  ^operation  in  creating  the  estate,  the     Williams 
law  gives  them  a  secondary  force,  by  implying  an  agreement  on  the     burbkll. 
part  of  the  grantor  to  protect  and  preserve  the  estate  so  by  those      [  ^^30  ] 
words  already  created  :  as,  if  a  man  by  deed  demise  land  for  years, 
covenant  lies  upon  the  word  '*  demise,"  which  imports,  or  makesi 
a  covenant  in  law  for  quiet  enjoyment;   or,  if  he  grant  land  by 
feoffment,  covenant  will  lie  upon  the  word   '*  dedi.*'      But  the 
argument  in  the  present  case  is  not  founded  on  the  legal  effect  or 
consequence  of  any  words  of  demise,  but  on  that  which  is  alleged 
to  be  the  necessary  construction  of  the  words  employed  in  the 
express  clause  of  warranty.    The  covenant,  therefore,  has  not  any 
of  the  properties  or  the  character  of  a  covenant  in  law. 

The  argument  on  the  part  of  the  defendants  has  proceeded, 
throughout,  on  the  ground,  that,  as  the  clause  in  the  lease  is  not 
in  its  form  and  terms  an  express  covenant  for  quiet  enjoyment, 
but  as  such  covenant  can  only  be  gathered  and  collected  from  the 
clause  of  warranty,  so  it  must  of  necessity  be  ranked  amongst 
implied  covenants ;  and  that,  being  an  implied  covenant  only,  it 
must  be  considered  as  a  covenant  in  law:  as  if  there  were  some  rule 
or  principle,  that  all  implied  covenants  were  covenants  in  law.  But 
we  think  there  is  a  fallacy  in  this  argument  from  the  use  of  the  term 
**  implied  covenant"  in  a  sense  which  does  not  properly  belong  to  it. 

In  every  case,  it  is  always  matter  of  construction  to  discover  what 
is  the  sense  and  meaning  of  the  words  employed  by  the  parties  in 
the  deed.  In  some  cases,  that  meaning  is  more  clearly  expressed, 
and  therefore  more  easily  discovered ;  in  others,  it  is  expressed 
with  more  obscurity,  and  discovered  with  greater  difficulty.  In 
some  cases  it  is  discovered  from  one  single  clause ;  in  others,  it  is 
only  to  be  made  out  by  the  comparison  of  different  and  perhaps 
distant  parts  of  the  same  instrument.  *But,  after  the  intention  and  [  *^3n 
meaning  of  the  parties  is  once  ascertained,  after  the  agreement  is 
once  inferred  from  the  words  employed  in  the  instrument,  all 
difficulty  which  has  been  encountered  in  arriving  at  such  meaning, 
is  to  be  entirely  disregarded ;  the  legal  effect  and  operation  of  the 
covenant,  whether  framed  in  express  terms,  that  is,  whether  it  be 
an  express  covenant,  or  whether  the  covenant  be  matter  of  inference 
and  argument,  is  precisely  the  same ;  and  an  implied  covenant, 
in  this  sense  of  the  term,  differs  nothing  in  its  operation  or  legal 
consequences  from  an  express  covenant.  Now,  it  is  in  this  sense 
that  the  counsel  on  the  part  of  the  defendants  appear  to  have  used 
the  term  **  implied  covenant."     The  covenant  for  quiet  enjoyment. 
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Williams  they  contend,  is  an  implied  covenant,  because  it  is  found  in  the 
BuBBELL.  deed  in  the  form  of  a  warranty,  and  not  in  that  of  an  express 
covenant  for  quiet  enjoyment:  and  they  then  further  contend, 
that,  being  an  implied  covenant,  it  must  of  necessity  be  a  covenant 
in  law.  To  which  it  appears  to  us  to  be  a  sufficient  answer,  that 
an  implied  covenant,  in  the  sense  in  which  the  phrase  is  used  in 
the  argument,  is  to  all  intents  and  purposes  the  same  as  an  express 
covenant ;  and  that  it  is  only  those  covenants  which  the  law  itself 
implies,  that  can  be  properly  considered  as  covenants  in  law— a 
character  and  description  which,  as  we  have  already  seen,  does  not 
belong  to  the  covenant  now  under  discussion.  And,  upon  con- 
sidering the  several  authorities  referred  to,  they  will  be  found  in 
accordance  with  this  view  of  the  case.  In  Swan  v.  Stransham  (]), 
though  it  was  held,  on  a  demise  for  years  by  a  tenant  for  life,  who 
died  during  the  term,  that  an  action  of  covenant  could  not  be 
maintained  on  the  covenant  in  law  against  the  executors  of  the 
tenant  for  life,  because  the  covenant  in  law  ends  and  determines 
[  *432  ]  with  the  estate  and  interest  of  the  lessee ;  *yet  it  was  said,  that,  if 
there  had  been  a  covenant  in  fact  or  expressed,  or  warranty  of  the  term 
expressed,  it  should  be  otherwise.  So,  in  Pinconibe  v.  Radge  (2),  a 
warranty  is  called  a  covenant  real  (3)  when  it  is  annexed  to  a  free- 
hold, and  a  freehold  is  in  question,  but  a  covenant  personal  when 
a  chattel  interest  only  is  in  question,  ^d  this  case  is  referred  to 
for  this  distinction,  in  1  RoUe's  AbridgjSient,  619  (4),  where  the 
personal  covenant  of  warranty  when  a  chattel  interest  is  in  question, 
is  classed  under  express  covenants,  and  not  unc'er  covenants  in  law, 
or  under  implied  covenants. 

In  Wotton  V.  Hele  (6),  an  action  of  covenant  for  quiet  enjoyment, 
was  held  to  be  maintainable  upon  a  warranty  of  a  teiT^i  of  years  in 
a  fine ;  but  there  is  no  discussion  in  that  case  as  to  the  covenant 
being  express,  or  a  covenant  in  law.  In  Comyns's  Digest>  Covenant 
(A.  8),  a  warranty  annexed  to  a  chattel  interest  is  indeed  classed 
under  the  head  of  covenants  in  law,  as  distinguished  from  express 
covenants  ;  but  the  only  authorities  referred  to  are,  Wotton  v.  Hele, 
which  does  not  bear  on  the  point,  and  Pinconibe  v.  Rudge,  in  L>Ue'8 
Abridgment  where  the  same  covenant  is  classed  as  an   exj^^s 

(1)  Dj-er,  257  a.  be  levied.    See  F.  N.  B.  145  A,  14  ^» 

(2)  Hob.  3;  Yelv.  139;  1  Boll.  Rep.  Com.  Dig.  tit.  Covenant. 
25;  Noy,  131.  (4)  6  Vin.  Abr.  378,  pi.  9. 

(3)  /.c,  a  personal  covenant  relating  (5)  2  Saund.  177;  1  Lev.  301;  1  t* 
to,  and  binding,  the  realty,  not  a  true  466 ;  2  Keb.  684. 

covenant  real  upon  which  a  fine  might 
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covenant.     And,  where  in  Sheppard's  Touchstone  (i)  it  is  stated,    Williams 
that  a  warranty  annexed  to  a  chattel  interest  will  operate  not  as  a     burbell. 
warranty,  bat  as  a  covenant  in  law,  the  author  was  adverting  to  the 
distinction,  not  between  express  covenants  and  covenants  in  law,  but 
to  that  between  warranty  in  a  stricter  sense,  and  a  covenant  personal. 

The  other  cases  cited  in  the  course  of  the  argument,  from  Swan 
V.  Stransham  to  Adams  v.  Gibney^  bear  *on  the  question  of  liability  in  [  *^33  ] 
respect  of  a  covenant  in  law,  not  on  the  question  whether  an  express 
warranty  is  a  covenant  in  law  only.  Therefore,  both  upon  principle 
and  authority,  we  think  this  is  an  express  covenant  for  quiet  enjoy- 
ment, which  extends  to  the  term  purported  to  be  granted,  and 
consequently  that  the  defendants  are  liable  thereon  as  executors  of 
the  covenantor. 

As  to  the  question  arising  on  the  second  lease,  we  think  that  the 
executor  of  the  assignee  of  the  lessee  has  the  same  right  of  suing 
on  this  covenant  as  the  original  lessee. 

In  Spencer's  case  (2),  fourth  resolution,  it  was  held  that  a  covenant 
in  law  for  title  would  pass  with  the  estate ;  and  there  is  neither 
principle  nor  authority  to  show  that  an  express  covenant,  either 
for  title  or  quiet  enjoyment,  will  not  equally  pass,  and  be  available 
for  the  assignee  of  the  lessee,  or  the  executor  of  such  assignee  (8). 

And,  although  in  Andrew  v.  Pearce  (4)  it  was  held  that  no  action 
was  maintainable  upon  the  covenant  for  quiet  enjoyment  by  the 
assignee  of  the  lessee  against  the  executor  of  the  lessor ;  yet  that 
was  expressly  on  the  ground  that  the  lease  had  become  absolutely 
void  by  the  death  of  the  lessor  before  the  assignment  made  to  the 
plaintiff ;  a  fact  which  does  not  occur  in  the  present  case. 

The  amount  of  damages  only  remains  to  be  settled.  As  to  the 
mesne  profits,  and  the  value  of  the  term  lost,  the  liability  of  the 
executors  is  too  clear  to  require  discussion.  We  think  also,  that 
the  present  defendants  are  bound  to  pay  the  costs  of  the  present 
plaintiff  in  defending  the  actions  of  ejectment;  because  the  present 
defendants,  by  directing  a  defence  (5),  admitted  that  there  "^was  [  *^34  ] 
reasonable  ground  for  defending;  and,  from  the  statement,  it 
appears  that  the  costs  in  question  were  necessary  for  such  defence. 
But  we  see  no  ground  for  the  allowance  of  interest  on  any  of  the  sums. 

We  shall  certify  accordingly,  to  the  Master  of  the  Bolls. 

(1)  Oil.  7,  §  4,  p.  163.  (4)  8  R  E.  776  (1  Bos.  &  P.  N.  R. 

(2)  5  Co.  Eep.  16  a.  158). 

(3)  Vide  Wollaston  y.  Hakem'll,  60  (5)  The  statements  in  the  special  case 
'R.  R.  517  (3  Man.  &  G.  297 ;  3  Scott,  upon  this  point,  supra,  p.  735,  appear 
N".  K.  593).  to  be  somewhat  iiioonsisteut. 
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Williams         The  following  Certificate  was  afterwards  sent : 
BuBKBLL.         "First:   We  are  of  opinion  that  the  said  John  Williams  is 
entitled  to  recover  from  the  said  defendants,  as  executors  as  afore- 
said, each  of  the  said  sums  of  18^  16«.  Id.,  and  241.,  and  752.,  bat 
without  interest : 

"  Secondly :  We  are  of  opinion  that  the  said  John  Williams,  as 
such  executor  as  aforesaid,  is  entitled  to  recover  from  the  said 
defendants,  as  executors  as  aforesaid,  the  said  sums  of  142.,  252., 
and  80L,  but  without  any  interest. 

"  N.  C.  TlKDAL. 

"  Thomas  Colthan. 
"W.  H.  Maulb. 
"W.  Erlb." 


1845.  SMITH  V.   MOORE  and  Another. 

^{2L!^^'  (1  c.  B.  438—440;  S.  C.  9  Jur.  352.) 

I-  ^^^  J  The  defendants,  by  public  advertisement,  offered  a  reward  of  20/.  to  any 

person  who  would  give  such  information  as  should  lead  to  the  apprehension 
and  conviction  of  the  party  or  parties  who  had  broken  into,  robbed,  and  set 
fire  to  their  premises.  One  B.,  whom  the  plaintiff  had  taken  into  costody 
on  siispicion  of  being  concerned  in  the  offence,  offered  to  make  certain  dis- 
closures if  furnished  with  something  to  eat  and  drink.  The  plaintiff  com- 
municated this  offer  to  a  sub-inspector  of  the  police,  who  took  B.  to  a 
public-house,  and  gave  him  refreshment,  whereupon  B.  made  a  volontai}* 
confession,  which  resulted  in  his  conviction  and  transportation  for  the  crime 
in  question :  Held,  that  the  plaintiff  was  entitled  to  the  reward  (1). 

Assumpsit  for  a  reward  of  20Z.  offered  by  the  defendants  for  the 
discovery  of  the  person  or  persons  who  had  committed  a  barglaiy. 

The  defendants  pleaded,  first,  non  assumpsit ;  secondly,  that  the 
plaintiff  did  not  give  such  information  as  led  to  the  apprehension 
and  conviction  of  the  offender ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Piatt,  B.,  at  the  last  Assizes  at 
Worcester,  when  the  following  facts  appeared  in  evidence :  Towards 
the  close  of  the  year  1844,  certain  premises  belonging  to  the  defen- 
dants at  Tividale  New  Colliery,  near  West  Bromwich,  in  the  county 
of  Stafford,  were  broken  into,  robbed,  and  set  fire  to.  The  defen- 
dants immediately  caused  handbills  and  placards  to  be  circulated 
and  posted,  offering  a  reward  of  202.  to  any  person  who  would  give 
such  information  as  should  lead  to  the  apprehension  and  conviction 
of  the  person  or  persons  who  committed  the  offence.  The  plaintiff, 
who  had  been  a  constable  belonging  to  the  Staffordshire  police,  but 

1)  DistiiiguiBhed  in  Bent  v.  Wak^ld  Bank  (1878),  4  C.  P.  D.  1.— J.  G.  P. 
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who  was  under  a  temporary  suspension  from  his  office,  suspecting  Smith 
a  man  named  Bridges  to  have  been  concerned  in  the  robbery,  appro-  moo'bb. 
hended  him,  when  Bridges  volunteered  to  make  some  disclosures 
relative  to  the  affair,  if  something  were  given  him  to  eat  and  drink. 
Meeting  with  one  Thompson,  a  sub-inspector  of  the  Staffordshire 
police  force,  the  plaintiff  communicated  to  him  what  Bridges  had 
proposed.  Thompson  thereupon  *went  with  the  plaintiff  and  [  '^sq  ] 
Bridges  to  a  neighbouring  public-house,  when  the  latter,  after 
having  been  provided  with  refreshment,  made  a  voluntary  confes- 
sion as  to  the  share  he  had  had  in  the  transaction  in  question, 
which  resulted  in  his  conviction  and  transportation.  Thompson, 
who  was  called  as  a  witness  for  the  plaintiff,  stated  that  he  knew 
nothing  of  Bridges,  in  connection  with  the  robbery,  previously  to 
the  communication  made  to  him  by  the  plaintiff ;  whereupon  the 
learned  Judge  observed  that  the  cause  was  an  undefended  one,  and 
that  there  was  nothing  to  be  left  to  the  jury.  A  verdict  having 
been  found  for  the  plaintiff,  damages  202., 

Talfourd,  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

In  Lancaster  v.  Walsh  (i),  a  party  who  had  been  robbed  of  bank- 
notes put  forth  a  handbill,  wherein  it  was  stated,  that  "  whosoever 
would  give  information  whereby  the  same  might  be  traced,  should, 
on  conviction  of  the  parties,  receive  a  reward  of  202. ; "  and  it  was 
held  that  the  only  person  entitled  to  the  reward  was  he  who  first 
gave  information  by  which  the  notes  were  traced  to  the  robbers, 
so  as  to  ensure  their  conviction.  Here,  the  question  is  whether 
the  plaintiff  could  be  said  to  have  been  the  first  discoverer  of  the 
offender,  when  the  information  which  led  to  the  conviction  of  the 
party  was  his  own  voluntary  statement. 

TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  my  brother  Platt's  direction  was  perfectly 
right.  The  words  of  the  placard  offering  the  reward  are  large  and 
general  enough  to  comprehend  every  mode  by  which  information 
could  be  conveyed  that  might  have  the  effect  of  discovering  and 
convicting  the  guilty  person.  And  perhaps  *the  confession  of  the  [  HiO  ] 
party  himself  is  the  most  satisfactory  information  that  could  be 
obtained,  seeing  that  it  is  the  least  likely  to  be  mistaken.  I  cannot 
help  observing  that  people  are  very  ready  to  offer  rewards  for  the 

(1)  51  E.  B.  441  (4  M.  &  W.  16). 
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Smith        discovery  of  offenders  \vhilst  smarting  under  the  loss  or  injarj 
MooBB.      ^h^y  hB,ye  sustained,  but  are  slow  indeed  to  pay  them  when  the 
claimants  present  themselves. 

The  rest  of  the  Court  concurring, 

Rule  rejuged  (i). 


1W6-  BENTLET  v.   FLEMING. 

April  29, 
(1  C.  B.  479—483 ;  S.  C.  14  L.  J.  C.  P.  174 ;  3  Dowl.  &  L.  23;  9  Jur.  402.) 

r  479  1 

-*  In  case  for  an  infringement  of  a  patent,  the  Judge  left  three  questions  to 

the  jury ;  and,  on  their  retiring  to  consider  their  verdict,  he  handed  to  the 

associate  an  abstract  of  the  pleadings,  desiring  him  to  take  their  finding 

separately  on  the  three  questions  so  submitted  to  them.  The  jury  returned 

into  Court,  stating  that  they  found  a  verdict  for  the  plaintiff  generally. 

The  counsel  for  the  defendant  requested  the  associate  to  put  the  questions 

separately :  this  he  declined  to  do,  notwithstanding  one  of  the  jurymen 

intimated  that  three  points  had  been  distinctly  put  to  them  by  the  Judge ; 

the  plaintiff*s  counsel  objecting  to  that  course :  The  Court  directed  a  nev 

trial,  without  costs. 

Affidavits  of  jurymen  as  to  what  passes  among  themselves  with  reference 

to  a  verdict,  are  not  admissible. 

This  was  an  action  upon  the  case  for  an  alleged  infringement  by 
the  defendant,  of  certain  letters-patent,  bearing  date  the  2l8t  of 
December,  1841,  granted  to  one  W.  C.  Thornton,  for  "certain 
improvements  in  machinery  or  apparatus  for  making  cards  for 
carding  cotton  and  other  fibrous  substances,*'  the  interest  in  which 
letters-patent  had  come  to  the  plaintiff  by  assignment. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Summer 
Assizes  at  Liverpool.  The  only  material  issues  upon  the  record 
were,  first,  whether  the  defendant  had  been  guilty  of  an  infringe- 
ment ;  secondly,  whether  Thornton  was  the  true  and  first  inventor 
of  the  alleged  improvements ;  thirdly,  whether  the  invention,  at  the 
time  of  the  granting  of  the  letters-patent,  was  new  as  to  the  public 
use  thereof  in  England. 

The  learned  Judge,  having  summed  up  the  evidence  as  to  the 
first  issue,  directed  the  jury  as  to  the  second  and  third  issues,  to 
the  following  effect : 

The  second  plea  is,  that  Thornton  was  not  the  true  and  first 
inventor.  That  implies  that  the  invention  was  the  invention  of 
somebody  else.  Now,  if  you  should  be  of  opinion,  upon  the 
evidence,  that  Thornton  derived  his  knowledge  from  another,  and 

(1)  See  Wniiama  v.  Carwardine,  38       Week  v.  TiboH,  1  Boll.  Abr.  lo.  6,  pL 
R.  R.  328  (4  B.  &  Ad.  621 ;  1  Nev.  &  M.      31,  and  1  Vin.  Abr.  261 ,  333. 
418) ;  Duttoti  V.  Poole,  2  Lev.  210, 211 ; 
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that  the  machine  for  which  he  obtained  the  patent,  was  not  the  Bbktlet 
frait  of  his  own  genius  and  skill,  but  that  the  invention  had  ^either  flehikq. 
been  verbally  communicated  to  him,  or  copied  by  him  from  some  [  *^80  ] 
other  machine,  the  issue  upon  this  plea  must  be  found  for  the 
defendant.  The  next  question  is,  as  to  the  novelty  of  the  inven- 
tion. Now,  whether  the  patentee  had  himself  made  known  the 
invention,  or  whether  it  had  been  made  known  by  others,  before 
the  date  of  the  patent,  is  quite  immaterial:  for,  although  the 
invention  might  be  the  fruit  of  his  own  genius,  unassisted  by  the 
mind  or  skill  of  another,  yet,  if  the  patentee  had  exhibited  it 
publicly,  or  had  made  it  the  subject-matter  of  a  sale,  before  he 
obtained  his  patent,  he  would  have  forfeited  his  right  to  the  exclu- 
sive use  of  his  invention.  The  question  will  be,  whether  the  first 
part  of  the  combination  of  machinery  for  the  purpose  of  giving 
motion  to  the  carriage  or  head-work  of  the  machine  used  in  the 
setting  of  wire  in  sheet-cards,  called  the  sheet-card  setting-machine, 
was  new,  as  to  the  public  use  and  exercise  of  it  in  England,  at  the 
time  the  letters-patent  were  granted.  A  point  has  been  raised  as 
to  the  meaning  of  this  part  of  the  specification.  I  am  disposed  to 
construe  it  as  the  claim  of  a  principle  for  moving  the  head-work 
instead  of  the  card.  If  that  be  so,  then  you  have  evidence  that 
Thornton  had  sold  a  machine  to  one  Broadbent  twelve  months 
before  the  date  of  his  patent.  His  own  account  of  that  machine 
is  this:  "I  sold  that  machine  to  Broadbent,  with  a  travelling  head- 
work,  twelve  months  before  the  patent  was  taken  out :  he  kept  it 
standing  in  his  own  room.*' 

The  learned  Judge  then  left  to  the  jury  the  following  questions, 
first,  whether  or  not  the  defendant  had  been  guilty  of  an  infringe- 
ment; secondly,  whether  or  not  Thornton  was  the  true  and  first 
inventor ;  thirdly,  whether  or  not,  before  the  date  of  the  grant, 
a  machine  involving  one  of  the  parts  of  the  alleged  invention,  viz. 
the  travelling  head-work,  was  sold  by  Thornton,  or  lent  by  him, 
and  publicly  used ;  and  whether  the  travelling  "^head-work  of  the  [  *4S1  ] 
machine  that  was  sold  to  Broadbent  was  substantially  the  same  as 
that  of  the  patented  machine. 

The  jury  retired  to  consider  their  verdict,  and  the  learned  Judge 
left  the  Court,  having  previously  handed  to  the  associate  an  abstract 
of  the  pleadings,  and  desired  him  to  take  the  finding  of  the  jury 
upon  each  of  the  three  issues  above-mentioned. 

Upon  the  return  of  the  jury  into  Court,  they  were  asked  by  the 
associate  whether  they  were  agreed  upon  their  verdict ;  whereupon 
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bektlet  the  foreman  replied  in  the  affirmative.  The  associate  then  said, 
Fleming.  ''  ^^  7^^  ^^^  '^^  ^^^  plaintiff  or  for  the  defendant  ?  "  The  foreman 
answered,  "  We  find  for  the  plaintiff."  A  discussion  ensued  between 
the  junior  counsel  on  either  side  and  the  associate,  as  to  the  amount 
of  damages.  The  counsel  for  the  defendant  requested  the  associate 
to  put  the  questions  to  the  jury  separately.  To  this  the  plaintiff's 
counsel  objected  ;  and  the  associate  declined  to  put  them.  One  of 
the  jury  then  remarked :  *'  We  find  unconditionally  for  the  plaintiff." 
Another  juryman,  addressing  the  associate,  said:  ''I  think  there 
were  three  questions  left  for  our  consideration  by  the  Judge ; '' 
whereupon  the  associate  interrupted  him  by  saying,  '*  I  think  joa 
had  better  not,  gentlemen.  What  damages  do  you  find  for  the 
plaintiff?  '*     The  foreman  replied  :  "  Forty  shillings." 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  Term  last,  moved  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  evidence,  and 
also  on  the  ground  of  a  miscarriage  on  the  part  of  the  jury.  In 
support  of  the  latter  branch  of  the  motion,  he  produced  an  affidavit 
of  the  defendant's  attorney,  detailing  the  above  circumstances,  and 
stating  certain  communications  he  had  had  with  some  of  the  jury. 
[  •482  ]  as  to  what  had  passed  among  ^themselves  upon  the  subject  of  the 
verdict.  He  also  produced  an  affidavit  of  the  foreman,  who  deposed, 
that  the  answers  to  the  three  questions  left  to  the  jury  by  the  Judge, 
were  agreed  upon  and  put  down  in  writing,  and  that  they  came 
into  Court  prepared  to  return  the  verdict  on  those  three  points, 
but  were  prevented  by  the  confusion  that  prevailed,  and  the  refusal 
of  the  officer  to  put  the  three  questions  to  them  separately. 

The  following  is  a  copy  of  the  paper,  which  was  annexed  to  the 
foreman's  affidavit : 

" First,  guilty  of  the  infringement: 

"  Secondly,  that  the  invention  was  entirely  by  Thornton  : 

''  Thirdly,  that  the  principle  of  traversing  and  changing  motion 
of  the  head-work,  was  made  known  previously  to  the  date  of  the 
patent,  by  the  sale  to  Broadbent." 

TiNDAL,  Ch.  J. : 

There  is  considerable  difficulty  with  respect  to  the  proper  mode 
of  obtaining  information  as  to  what  passes  privately  among  the 
jury.  The  Courts  have  always  expressed  unwillingness  to  receive  the 
affidavits  of  jurymen  (i).    You  may,  however,  take  a  rule  generally. 

(1)  See  Burgess  v  Langley,  5  Man.  &  G.  722  ;   6  Soott^  N.  B.  dlS. 
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CJiannell  and  Bylea,  Serjts.   (with  whom  was   Webster),  now      Bentlkt 
showed  cause :  Fleming. 

They  submitted  that  the  verdict  was  properly  taken ;  the  jury 
having  evidently  intended  it  as  an  unconditional  and  unqualified 
verdict  for  the  plaintiff  upon  all  the  issues  ;  and  that  the  subsequent 
discussion  was  altogether  irrelevant  and  idle. 

Sir  T,  Wilde,  Serjt.  (with  whom  were  Addison  and  Cowling), 
contra,  was  stopped  by  the  Coubt. 

TiNDAL,  Ch.  J.  :  '  [  483  ] 

It  appears  to  me  that  there  has  been  a  miscarriage  by  the  officer 
of  the  Court,  in  taking  the  verdict  in  this  case.  If  he  had  followed 
the  directions  given  by  the  learned  Judge,  the  finding  would  have 
been  such  as  to  preclude  all  doubt  or  difficulty.  As  the  matter 
now  stands,  it  seems  to  me  extremely  doubtful,  to  say  the  least  of 
it,  whether  that  which  was  taken,  was  really  the  verdict  of  the  jury. 
It  is  enough  to  say  that  there  may  have  been  a  difference  of  opinion 
among  them.  The  remark  made  by  one  of  the  jury  as  to  there 
having  been  three  questions  left  for  their  consideration,  was  quite 
sufficient  to  call  the  attention  of  the  associate  to  the  issues  that 
were  to  be  submitted  to  them.  His  omission  to  take  their  finding 
on  those  issues,  in  obedience  to  the  directions  he  had  received,  was 
a  miscarriage  on  his  part  in  taking  the  verdict,  which  can  only  be 
cured  by  granting  a  new  trial.  The  rule  will,  therefore,  be  made 
absolute,  without  costs. 

The  rest  of  the  Court  concurred. 

Rule  absolute  accordingly. 

ALLEN  V.  BAW80N.  i846. 

(t  C.  B.  551-577.)  ^^ 

The  adoption  by  an  inventor  of  a  suggestion  made  in  the  course  of  experi-         L  ^^^  ] 
ments,  of  something  calculated  more  easily  to  carry  his  conceptions  into 
effect,  does  not  aSect  the  validity  of  the  patent. 

Case,  for  an  alleged  infringement  by  the  defendant  of  a  patent 
for  "  improvements  in  the  manufacture  of  woollen  fabrics,  or  fabrics 
of  which  wools,  furs,  or  *hairs  are  the  principal  components,  as  [  ♦552  ] 
well  as  for  the  machinery  used  therein,"  granted  to  one  J.  R.  Williams 
on  the  14th  of  February,  1840.  The  declaration,  after  setting  out 
the  letters-patent,  averred  that  Williams,  within  the  time  in  that 
behalf  limited,  caused  a  specification  to  be  inroUed  in  Chancery ; 
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Allot  and  that  Williams,  on  the  1st  of  January,  1844,  assigned  all  his 
RAWBoir.  ^igi^t  and  interest  in  the  patent  to  the  plaintiffs.  The  breaches 
assigned  were,  that  the  defendant,  without  the  leave  and  against 
the  will  of  the  plaintiffs,  did  use  and  put  in  practice  the  said 
invention  of  Williams,  by  felting,  manafacturing,  and  making 
divers,  to  wit,  20,000  yards  of  cloth,  20,000  yards  of  woollen  cloth, 
and  10,000  yards  of  other  fabrics,  of  which  wool  formed  a  principal 
component  part,  on  the  said  improved  plan  and  principle  of  Williams, 
and  in  imitation  of  the  said  invention,  in  breach  of  the  said  letters- 
patent,  and  against  the  privileges  granted  to  Williams  and  his 
assigns  as  aforesaid  ;  that  the  defendant,  without  the  leave,  &c.,  of 
r  *55a  ]  the  plaintiffs,  did  felt,  manufacture,  and  make  and  vend  (i)  *divers, 
to  wit,  20,000  yards  of  cloth,  10,000  yards  of  woollen  cloth,  and 
10,000  yards  of  other  fabrics,  of  which  wool  and  fur  formed  principal 
component  parts,  on  the  said  improved  plan  and  principle  of  the 
said  invention,  in  breach,  &c. ;  that  the  defendant,  without  the 
leave,  &c.,  of  the  plaintiffs,  did  counterfeit,  imitate,  and  resemble 
the  said  invention,  and  did  make  divers  colourable  additions  thereto 
and  subtractions  therefrom,  whereby  to  pretend  himself  the  inventor 
and  deviser  thereof,  and  did  then  put  in  practice  the  said  inventions, 
additions,  and  alterations  as  aforesaid,  and  pretend  himself  to  be 
the  inventor  and  deviser  of  the  said  invention  of  Williams,  in 
breach,  &c. ;  that  the  defendant,  without  the  leave,  &c.,  of  the 
plaintiffs,  did  felt,  manufacture,  and  make  divers,  to  wit,  20,000 
yards  of  cloth  with  certain  other  improvements  in  the  progress  of 
such  felting,  manufacturing,  and  making,  which  were  then  intended 
to  imitate  and  resemble,  and  which  did  then  imitate  and  resemble, 
the  said  invention  of  Williams,  and  thereby  counterfeited  the  same, 
in  breach,  &c. ;  and  that  the  defendant,  without  the  leave,  &c.,  of 
the  plaintiffs,  did  use  and  put  in  practice  the  said  invention,  to  wit, 
by  then  using  and  employing  the  improved  machinery  in  the  said 
letters-patent  mentioned,  in  manufacturing  and  making  divers,  to 
wit,  20,000  yards  of  cloth,  and  20,000  yards  of  woollen  cloth,  on  the 
said  improved  plan  and  principle  of  Williams,  in  breach,  &c. :  by 
means  of  the  committing  of  which  grievances  by  the  defendant  as 
aforesaid,  the  plaintiffs  had  been  and  were  greatly  injured,  and  had 
lost  and  been  deprived  of  divers  great  gains  and  profits  which  they 
might,  and  otherwise  would,  have  derived  from  the  said  invention 
and  the  said  letters-patent,  &c. 

(1)  As  to  vending,  see  Mtnter  v.  WifUama,  4  Ad.  &  El.  251 ;  5  Nev.  4  M. 
647;  1  Webster,  P.O.  135. 
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The  defendant  pleaded,  amongst  other  pleae,  Not  guilty ;  that       Allen 
Williams  was  not  the  true  and  first  inventor  of  the  said  invention,      rawsok. 
jnodo  etforvm ;  that  the  said  ^invention  was  not,  before  and  at  the       [  *564  ] 
time  of  the  making  of  the  said  letters-patent,  a  new  invention  as  to 
the  public  use  and  exercise  thereof  within  this  realm ;  and  that  the 
invention  in  the  said  instrument  in  writing  particularly  described 
and  ascertained,  was  not  an  invention  of  certain  improvements  in 
the  manufacture  of  woollen  and  other  fabrics,  of  which  wool  and 
fur  formed  a  principal  component  part,  and  in  the  machinery 
employed  for  effecting  that  object. 

Upon  these  several  pleas,  issue  was  joined. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London 
after  the  last  Term.  Evidence  of  infringement  by  the  defendant 
having  been  given,  the  plaintiffs  put  in  Williams's  specification. 
The  material  parts  of  it  were  as  follows  : 

"  I,  the  said  J.  B.  Williams,  do  hereby  declare  that  the  nature  of 
my  said  invention,  and  the  manner  in  which  the  same  is  to  be  per- 
formed, is  particularly  described  and  ascertained  in  and  by  the 
following  description  thereof,  reference  being  had  to  the  drawings 
hereunto  annexed,  and  to  the  letters  and  figures  marked  thereon ; 
(that  is  to  say,)  my  invention  of  '  Improvements  in  the  manufacture 
of  woollen  fabrics,  or  fabrics  of  which  wools,  furs,  or  hairs  are  the 
principal  components,  as  well  as  for  the  machinery  used  therein,' 
relates,  chiefly,  to  the  making  of  cloth  by  felting  alone,  without 
spinning  and  weaving,  and  consists  in  a  new  combination  of 
machinery,  apparatus,  and  processes. 

''  First,  for  obtaining  a  long,  even,  and  uniform  bat  of  wool  or 
other  materials  of  any  required  length,  width,  or  thickness  suitable 
to  be  made  into  commercial  ends  or  pieces  of  cloth,  and  afterwards 
for  the  purpose  of  producing  such  fabrics,  or  ends,  or  pieces  of 
cloth  composed  of  all  the  various  well-known  felting  substances, 
such  as  wools,  furs,  and  the  hairs  of  animals ;  and  which  I  use 
either  separately  or  mixed  together  in  *every  possible  proportion,  [  *oho  ] 
and  sometimes  with  a  small  addition  of  non-felting  fibrous  materials, 
such  as  cotton,  silk,  or  flax,  not  exceeding  one  third,  as  best  suits 
the  description  of  fabric  required.  The  fabrics  or  manufactures,  as 
produced  by  these  processes  and  machinery  herein  first  combined 
and  described,  wholly  depend,  for  their  union  and  strength,  upon 
the  great  principle  or  tendency  of  these  animal  products,  when 
properly  treated,  to  combine  and  unite,  or,  as  it  is  commonly  called, 
to  felt  together  ;  and  this  without  the  usual  auxiliaries  of  spinning 
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Allen       and  weaving  (as  in  the  old  cloth  manufacture),  or  the  use  of  any 
Rawson.      adhesive  mixtures  being  at  all  employed. 

'^  The  raising-machine  I  have  hereafter  described  to  be  used  in 
the  finishing  of  cloths,  is  applicable  chiefly  to  cloth  made  by  felting 
alone,  but  is  also  applicable  to  cloths  produced  by  spinning  and 
weaving. 

''I  should  first  observe,  that,  in  the  new  manufacture  of  felted 
cloths,  I  dispense  entirely  with  the  use  of  any  oil  or  oleaginoaB 
matter,  which  is  generally  required  in  the  common  woollen  manu- 
facture for  assisting  in  the  spinning  of  yarns ;  and  prefer  that  the 
wool  should  be  well  scoured  and  dried,  after  which  it  should  be 
teazed  or  willied,  picked,  and  scribbled,  in  the  usual  way.  The 
dry  clean  wool,  as  it  is  thus  prepared,  is  then  to  be  weighed 
out  into  quantities  for  producing  any  required  thickness  and  width 
of  goods  as  now  described — remarking  that,  for  fine  wools,  I 
prefer,  for  obtaining  the  bat,  the  method  represented  at  figures  1 
and  figures  6,  7,  8,  9,  10,  and  11,  and  for  short  coarse  wool  and 
hair  the  method  afterwards  described  under  figures  12,  18,  14, 
and  15. 

''  Figure  1  represents  a  common  wool-carding  engine,  which,  to 
produce  broad-cloths,  should  be  made  from  seventy-two  to  eigh^- 
four  inches  broad,  and  A  B  C  D  two  long  revolving  aprons  of  linen 

[  *556  ]  cloth  (or  any  other  ^suitable  material)  attached  thereto,  passing 
over  the  rollers  or  drums,  1,  2,  8,  4,  which  have  a  motion  from  the 
doffers  of  the  card,  as  here  represented,  or  any  other  convenient 
part  of  the  engine.  These  aprons  and  drums  revolve  in  opposite 
directions,  as  represented  by  the  arrows,  so  that  the  two  inner 
surfaces,  a,  b,  of  each  apron,  move  in  the  same  direction,  with 
uniform  speed,  and  nearly  with  the  same  velocity  with  the  doffer  of 
the  card,  as  regards  their  surfaces.  The  wool  is  taken  o£f  from 
the  doffers  by  the  usual  comb-crank  motion  in  an  attenuated  sliver. 
This  sliver  is  now  received  between  the  two  revolving  aprons  at  c,  rf, 
which  have  a  flight  flooring  t  i  for  their  support,  and  passes  on 
between  them  until  it  arrives  at  the  further  end  of  the  aprons  from 
the  card.  A  direction  is  then  given  to  the  sliver  so  that  it  shall 
pass  up  and  over  the  upper  apron  A  C,  and  wind  itself  upon  the 
apron  one  sliver  over  the  other,  until  the  bat  has  become  of  sufficient 
thickness,  it  being,  during  the  operation,  supported  and  sustained 
in  contact  with  the  apron  A  C,  by  the  apron  B  D ;  for  which  support 
the  latter  apron  is  principally  intended.  As  the  apron  A  C  maybe 
of  any  determinate  length  and  width  corresponding  with  the  card, 
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it  is  evident  that  any  fixed  quantity  of  wool  being  passed  through  allek 
the  engine  and  received  upon  the  apron,  may  be  made  to  produce  rawsok. 
any  required  thickness  of  bat,  and,  consequently,  any  required 
weight  of  goods  per  yard  that  may  be  desirable,  after  having  under- 
gone the  succeeding  operations.  As  in  many  manufacturing 
premises  these  two  long  extending  aprons  could  not  be  so  con- 
veniently used,  for  want  of  room,  I  sometimes  extend  them  back- 
wards and  forwards,  and  even  with  several  aprons,  as  shown  at 
figures  6,  7,  S,  or  perpendicularly  up  and  down,  where  only  two 
are  required,  as  shown  at  figures  9  and  10  (i). 

"  There  is  another  mode  of  producing  a  bat,  which  perhaps,  on  [  o57  ] 
some  accounts,  is  preferable  for  the  finer  and  lighter  descriptions 
of  goods.  It  is  still  produced  from  successive  folds  of  the  sliver  ; 
but  in  this  way  there  are  several  slivers  taken  off  from  the  doffers 
of  different  carding-engines,  and  simultaneously  received  upon  the 
same  aprons,  and  enter  into  the  composition  of  one  and  the  same 
bat.  For  this  purpose,  any  of  the  several  arrangements  of  aprons 
found  most  convenient  for  adaptation  to  certain  premises,  may  be 
equally  applied,  it  only  being  necessary  to  extend  the  lower  aprons 
of  any  of  these  along  and  under  two,  three,  or  more  carding- 
engines,  one  standing  behind  or  after  the  other,  as  shown  at 
figure  11 :  the  lower  apron  is  here  seen  extending  under  the 
cylinders  and  doffers  of  three  carding-engines,  reaching  from  A 
to  B.  Under  each  of  these  carding-engines  is  a  flooring  1,  2,  for 
preventing  the  dirt  and  dust  of  each  from  falling  upon  the  bat ;  but 
between  each  carding-engine  there  is  a  transverse  opening  through 
the  flooring,  for  allowing  the  slivers  to  fall  upon  the  apron,  which, 
as  in  the  other  cases  (with  the  one  sliver),  are  carried  forward  to 
the  lower  end  of  the  apron  frame  as  before  described  for  winding 
the  bat  upon  the  roller  E,  and  which  bat  is.  afterwards  treated  in  a 
similar  way  to  all  or  any  of  those  produced  in  the  other  machine. 
It  is  necessary  that  these  aprons  should  be  prevented  from  wrink- 
ling, and  kept  uniformly  and  carefully  extended  throughout  their 
whole  lengths,  whether  passed  out  at  length,  as  in  figure  1,  or 
wound  in  other  directions,  as  shown  at  figures  6,  7,  8,  9,  and 
10.  I  make  use  of  the  following  means  for  effecting  this  object  (2) : 
Upon  the  two  edges  of  the  apron  a  a  a,  figures  6,  7,  8,  is  sewn 
cords  b  b,  or  strips  of  leather  or  any  other  material,  and  against 
these  cords  or  strips  *the  longitudinal  guides  or  strips  of  wood  ccc      [  *568 ] 

(1)  Shaw*s  suggestion  —  oompoiind         (2)  Milner's  suggestion  —  longitu- 
apron.    Vide  infra,  pp.  762,  7(>6,  767.        dinal  guides.    Vide  infra,  pp.  762,  766. 
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Allkk  are  brought  in  contact  by  means  of  the  forked  arms  d  d  and  set 
Kawson.  screws  e  e,  thereby  preventing  the  apron  from  contracting.  Figure  17 
represents  a  detached  end  view,  on  an  enlarged  scale,  of  a  portion 
of  the  apron  with  this  contrivance  applied.  Another  plan  of  effecting 
this  object  is  shown  at  figure  18 :  the  apron  a  is  here  kept  dis- 
tended by  means  of  friction  rollers  c  c  working  against  the  cords  or 
strips  of  leather  6.  The  same  effect  may  be  produced  by  using  rods 
or  laths  of  wood,  whalebone,  or  other  suitable  material,  put  at 
proper  distances  across  the  apron:  but  I  have  found  ihe  other 
methods  answer  much  better. 

"  The  bat  acquires  its  requisite  thickness :  it  is  then  cut  across 
its  width,  as  represented  at  (/,  figures  1,  6,  7,  9,  and,  the  end  being 
passed  over  the  roller  E,  it  is  wound  firmly  upon  it  by  contact  of 
the  roller  with  the  roller  A.  When  the  last  end  of  the  severed  bat 
reaches  the  roller  E,  it  brings  with  it  the  sliver  which  is  continuing 
to  proceed  from  the  carding-engine,  and  which  sliver  is,  as  before, 
passed  up  over  the  apron  A  C,  and  another  bat  is  thus  then  com- 
menced. The  bringing  off  a  sliver  from  the  carding-engine,  and 
winding  it  round  a  roller  in  folds,  is  now  practised  for  the  purpose 
of  taking  the  contents  of  such  roller  from  the  scribbler  to  the 
carding-machine,  for  making  rolls  for  spinning;  and  such  con- 
tents may  be,  and  have,  I  believe,  been,  felted  into  sheets  of 
very  limited  size  by  hand  ;  and,  occasionally  also,  one  piece  of 
bat  may  have  been  joined  on  to  another,  and  felted  together  bj 
manual  labour. 

''  The  continuous  bat  having  been  obtained,  as  before  described, 
and  received  upon  the  said  roller  E,  it  is  then  taken  to  another 
machine,  represented  at  figures  2  and  d,  called  the  hardening- 
machine,  and  placed  in  the  situation  marked  //.  A  B  is  the 
frame- work  of  this  machine :  1,  2,  8,  4,  5,  6,  7,  8,  &c.  are  rollers, 
[  *b59  ]  of  which  *there  are  two  sets,  one  over  the  other.  These  rollers  are 
wrapped  round  with  an  elastic  cloth,  and  the  lower  set  are  furnished 
with  a  travelling  apron,  as  represented  at  a  b. 

"  There  are  several  steam-pipes  connected  with  a  boiler  producing 
steam,  brought  up  and  inserted  between  some  of  the  lower  rollers, 
and  under  the  apron  represented  at  c  c  c,  which  pipes  extend  from 
side  to  side  of  the  apron,  and  are  finely  perforated  upon  their  upper 
sides,  for  the  purpose  of  allowing  steam  to  escape  upwards,  for 
moistening  and  warming  the  bat  wool. 

''  As  the  first  stage  of  the  felting  process,  called  hardening,  is 
now  commencing,  the  upper  tier  of  hardening  rollers  receive  an 
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alternating  motion  end-wise  by  a  crank-shaft  S  running  along  the  Allen 
side  of  the  machine,  figure  3,  upon  which  there  are  as  many  cranks  v  rawson. 
or  eccentrics  having  a  short  throw  of  about  half  an  inch,  and  con- 
nected with  each  upper  roller  by  shackle-bars  or  slide-rods  n  n. 
The  hardening  rollers  receive  also  a  slow  progressive  motion  from 
the  main  shaft  T  on  the  other  side  of  the  machine,  by  suitable 
gearing,  consequently  moving  the  apron  between  the  rollers  in  the 
direction  of  the  arrows.  There  is  likewise  inserted  between  the 
rollers  and  under  the  apron  several  heaters,  h  h  h  h.  These 
heaters  are  of  hollow  metal,  and  connected  by  stop-cocks  with  the 
steam-pipes  which  furnish  the  perforated  pipes,  for  the  purpose  of 
increasing  and  regulating  the  heat  applied  to  the  bat,  and  assisting 
the  incipient  process  of  felting. 

''  As  before  stated,  the  roller  E,  with  its  bat  being  brought  from 
figure  1,  is  placed  in  the  position  //,  figure  2  ;  and,  its  end  being 
entered  between  the  front  rollers  of  the  hardening-machine  at  x,  it 
is  gradually  passed  through  them,  and,  by  means  of  the  alternating 
motion  of  the  upper  rollers  acting  against  the  resistance  offered  by 
the  lower  ones  (which  do  not  alternate),  and  aided  *by  the  moisture  [  *^60  ] 
and  heat,  the  bat  arrives  at  the  other  end  of  the  machine  in  a  con- 
solidated firm  state,  possessing  a  considerable  degree  of  feltation. 
Here,  at  g,  it  is  again  wound  upon  a  roller,  F,  by  friction  of  contact 
with  the  apron  ab;  and  when  the  whole  bat  intended  for  a  piece  of 
cloth  (in  commerce  called  an  end)  is  finished,  and  wound  upon  it» 
it  is  taken  away  to  receive  the  next  operation.  If  this  travelling 
apron  be  merely  wetted  by  a  perforated  watering-pipe,  or  by  passing 
into  a  trough  of  water  under  the  machine,  the  heaters  hh  h,  acting 
upon  the  moisture  of  the  apron  so  wetted,  will  render  (in  some 
cases)  the  steam-pipes  unnecessary,  but  the  heaters  must  then  be 
increased  in  number,  so  as  to  give  nearly  one  heater  to  every  pair 
of  rollers." 

(The  specification  then  proceeded  to  describe  the  apparatus 
adapted  to  manufacture  coarse  short  wools  or  hairs,  or  mixtures 
thereof,  into  useful  fabrics ;  and  also  a  felting-machine  with  its 
apparatus.) 

"Figures  19,  20,  is  what  may  be  now  denominated  an 
improved  felting-machine.  A  B  is  the  frame  and  supporting 
parts  of  the  machine,  having  a  double  tier  of  rollers  (now  gene- 
rally made  of  cast  iron),  the  upper  tiers  resting  between  the 
lower  ones,  so  as  to  double  the  points  of  contact.  The  undu- 
lating motion,  and  the  backward  and  forward  motion  produced 
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Allen  on  the  bat  in  the  manner  hereinafter  described,  with  this  new 
Rawson«  position  of  the  rollers,  materially  assist  the  felting  process. 
These  rollers  are  all  actuated  by  bevil  gear  upon  alternate  ends 
of  the  upper  tier  of  rollers,  which  turn  the  lower  on^  by  spor 
wheels  upon  the  opposite  ends,  connected  with  similar  gear  upon 
the  two  shafts  extending  the  whole  length  of  the  machine  on  each 
side ;  and  these  two  side  shafts  are  again  connected  with  each  other 
by  similar,  but  stronger,  gear  upon' the  cross  main  shaft  C.  Each 
set  of  upper  rollers  should  be  weighed  upon  the  lower  ones,  for  the 
[  *^6i  ]  purpose  of  accommodating  *a  certain  degree  of  pressure  to  ail  the 
different  degrees  of  thickness,  or  accumulated  thicknesses,  of  various 
goods  submitted  to  their  action. 

''  D  D  is  a  box  or  cistern  lined  with  lead  for  holding  a  supply  of 
hot  water  or  soap-suds,  and  in  which  the  lower  rollers  can  be  more 
or  less  immersed,  by  regulating  the  quantity  thereof.  In  the  felting 
of  fibres  together  where  the  fabric  being  felted  is  not  held  together 
by  threads,  acids  or  acidulated  waters  have  always  been  used,  because 
they  assist  the  process ;  but  t  use  a  solution  of  soap,  or  saponaceous 
matter,  in  contradistinction,  and  as  preferable,  to  acids  or  acidulated 
waters,  which  solution  is  kept  in  a  heated  state  as  after  mentioned. 
There  are  disadvantages  attending  the  use  of  acids,  which  are  avoided 
by  the  application  of  a  soapy  solution  in  lieu  thereof. 

**  In  order  to  increase  the  felting  action,  it  is  very  desirable  to 
allow  the  felting  rollers  to  act  upon  the  cloth  in  as  many  directions 
as  possible.  By  the  reciprocating  motion  of  this  machine,  we  have 
seen  that  this  action  is  produced  in  each  direction  longitudinally ; 
and,  in  order  to  do  this  in  other  directions,  the  cloth  is  taken  from 
the  last  machine,  and  placed  in  the  entering  end  of  another  similar 
felting  machine ;  but,  instead  of  being  entered  as  before,  the  piece 
is  first  passed  between  two  feeding  rollers  T,  one  of  which  is  shown 
at  figure  20,  and  which  are  placed  at  an  angle  with  the  feeding 
apron  of  somewhere  near  forty-five  degrees.  These  two  rollers 
have  a  velocity  from  three  to  four  times  that  of  the  feeding 
apron,  upon  which  the  cloth  is  thrown  in  regular  folds  as  it 
enters,  lying  at  nearly  the  same  angle  as  the  position  of  the 
rollers.  This  now  causes  the  action  to  take  place  diagonally 
across  the  piece  of  cloth ;  and,  after  having  passed  through  in 
this  direction,  it  is  reversed;  and,  when  again  passed,  it  will  be 
[  *562  ]  seen  that  the  action  is  nearly  at  right  angles  with  the  *last.  In 
this  way  it  may  now  be  run  through  the  machine  several  times, 
and,  for  some  descriptions  of  cloth,  should  be  for  a  time  milled 
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in  the  common  clothiers'  fulling  stocks ;  and,  after  having  been       Allen 
milled  in  such  stocks,  I  have  found  that  the  cloth  may  again      kawson. 
with   advantage    be    passed    through   the    said   felting   machine 
figures  19,  20. 

''With  respect  to  the  after  finishing  of  many  descriptions  of 
these  manufactured  goods,  I  will  state  that  they  may  readily  be 
subjected  to  all  the  different  processes  of  raising,  shearing  or 
cropping,  boiling,  pressing,  &c.,  used  by  manufacturers  on  the 
old  system  of  spinning  and  weaving ;  but  I  would  recommend  the 
following  described  machine  for  raising  the  pile  or  nap  for  the  finer 
qualities  of  felted  goods. 

''In  the  drawings  figures  22  and  28,  B  C  represents  the  frame 
of  a  new  raising  machine.  D,  E,  are  two  cylinders  covered  with 
wire  cards  or  teazles  (but  I  prefer  wire  cards) :  these  may  be  either 
fiUetting  or  sheet  cards  :  the  teeth  should  be  fine  and  long,  of  iron 
or  hard-drawn  brass  wire,  not  very  much  bent,  but  set  in  good  firm 
leather  or  india-rubber  backs.  F,  G,  are  two  other  smaller  cylinders, 
likewise  covered  with  similar  card  teeth,  to  the  arbor  or  shaft  of 
one  of  which  the  drawing  pulley  is  attached  at  one  end,  and  by 
connecting  wheels  this  is  made  to  actuate  the  other  smaller 
cylinder.  These  cylinders  separately  are  geared  into  the  two 
larger  raising  cylinders  by  toothed  wheels  so  arranged  that  the 
surfaces  of  the  smaller  ones  revolve  somewhat  faster  than  the 
larger  ones,  and  are  for  the  purpose  of  clearing  the  larger  ones 
from  the  flock  which  would  otherwise  collect,  as  it  now  does  in  the 
teeth  of  the  present  raising  machines,  whether  of  cards  or  teazles. 
These  two  cylinders  are  placed  in  slight  contact  with  each  other;  and, 
the  teeth  being  set  in  different  directions,  as  their  surfaces  pass  each 
other  (like  the  fly  or  fancy  of  a  carding-engine),  it  will  be  readily 
seen  *that  in  neither  of  them  can  the  flocks  accumulate,  and  that  [  '563  ] 
the  smaller  has  a  very  useful  tendency  to  sharpen  the  larger  or 
raising  cylinders. 

"  The  principal  feature  in  this  machine,  besides  the  clearing 
rollers,  it  will  be  seen,  is,  the  diagonal  position  of  the  raising- 
cylinders,  one  acting  from  one  of  the  lists  towards  the  other,  and 
the  other  in  the  opposite  direction.  This  I  have  found  to  produce 
the  closest  pile  or  nap,  with  the  soundest  and  more  even  bottom, 
as  well  as,  of  course,  the  best  ultimate  finish. 

"  Now,  having  thus  fully  described  the  whole  process  of  making 
felted  cloths  by  my  improved  machinery,  I  wish  it  to  be  understood 
that  I  do  not  claim  as  my  present  invention  any  individual  parts  of 
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Allbn  the  same ;  but  I  claim  the  adaptation  of  the  double  aprou  or  aprons, 
Rawbon.  0^  compound  aprons,  and  rollers  or  cylinders,  for  the  production  of 
bats,  as  herein  described,  from  the  long  sliver,  and  the  different 
means  herein  described  for  keeping  these  aprons,  together  with  the 
bats,  in  a  smooth  and  even  condition ;  and  I  claim  the  extended 
sliver  itself,  as  herein  described,  applied  to  forming  a  bat  by  succes- 
sive folds  or  layers  for  the  production  of  long  or  commercial  ends 
of  cloth  without  spinning  or  weaving. 

"  I  also  claim  the  improvement  of  the  hardening-machine  figures 
2,  8,  12,  18,  14,  15,  by  using  the  heaters  in  addition  to  steam-pipes 
or  pans,  or  in  conjunction  with  a  wetted  apron  as  hereinbefore 
mentioned,  and  using  travelling  aprons  as  hereinbefore  described. 

''  Also  I  claim  the  improved  position  of  the  rollers  in  the  feltinc^- 
machine  figures  19  and  20  for  producing  the  double  contact  of  each 
tier  of  rollers,  and  the  combined  reciprocating  and  progressive  motion 
of  these  rollers,  as  well  as  the  manner  in  which  this  motion  is  pro- 
duced, as  applied  to  the  said  felting-machine  ;  and  also  the  method 
[  ^564  ]  of  diagonal,  or  cross,  felting,  as  effected  by  the  ^feeding  rollers 
figure  20  hereinbefore  described  ;  and  also  the  method  described  at 
figure  21  of  producing  long  continuous  fabrics  of  felt  in  a  fit  state 
for  the  common  fulling  stocks. 

"  I  also  claim  in  the  raising-machine  figures  22  and  28  the  diagonal 
position  of  the  raising  cylinders  as  hereinbefore  described,  and  par- 
ticularly also  the  use  of  other  or  opposite  revolving  cylinders,  whether 
covered  with  cards  or  any  other  material  for  clearing  the  raising 
cylinders  whilst  at  work,  as  applied  to  the  cloth  manufactured  by 
felting  alone,  or  by  the  old  method  of  spinning  and  weaving. 

'*  I  also  claim  the  use  of  soap  or  saponaceous  matter  dissolved  in 
water,  in  conjunction  with  rollers,  for  assisting  in  the  felting  of 
fabrics  made  without  spinning  and  weaving,  in  contradistinction  to 
acids  or  acidulated  waters,  which  have  heretofore  been  used  for 
fabrics  depending  for  their  union  upon  felting  alone." 

The  defendant  had  adopted  a  process  similar  to  that  described  in 
the  above  specification  for  passing  the  bat  through  the  hardening- 
machine,  and  had  merely  substituted  a  drum  for  the  revolving 
apron,  which  the  plaintiff's  witnesses  stated  to  be  substantially 
the  same  thing. 

On  the  part  of  the  defendant,  evidence  was  given  to  show  that 
the  taking  the  sliver  directly  from  the  scribbling-machine,  to  form 
the  bat  (as  described  in  Williams's  specification,  ante,  p.  754),  in 
place  of  the  e:g;haustiug  cylinders  formerly  used,  was  the  invention 
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of  one  Shaw  while  in  the  employ  of  a  Company  of  which  Williams       allbn 
was  a  member  ;  and  that  Shaw  was  also  the  inventor  of  the  com-      rawson. 
pound  apron  described  in  the  specification  at  p.  764,  the  object  being 
to  form  a  greater  length  of  bat  in  a  small  space ;  and  that  both  were 
communicated  to  Williams  before  the  date  of  his  patent.    It  did  not 
appear  that  Shaw  was  a  person  employed  for  the  purpose  *of  making      [  *565  ] 
improvements.    It  was  proved  also  that  longitudinal  guides  (some- 
what similar  to  those  described  in  the  specification  at  p.  756)  were 
suggested  by  one  Milner,  another  workman  in  the  establishment,  in 
the  presence  of  Williams. 

The  use  of  soap  and  water  in  combination  with  the  rollers  (as 
described  in  the  specification  at  p.  768)  was  proved  to  be  new,  though 
each  had  been  used  separately,  for  many  years. 

With  respect  to  the  diagonal  felting  process,  described  at  p.  768, 
it  was  contended  on  the  part  of  the  defendant,  upon  the  evidence  of 
Professor  Farey,  that  it  was  substantially  the  same  in  principle  as 
that  for  which  a  previous  patent  had  been  granted  to  one  Robertson 
on  the  4th  of  April,  1888,  for  '' certain  improvements  in  the 
manufacture  of  hosiery,  shawls,  carpets,  rugs,  blankets,  and  other 
fabrics."     *     ♦     ♦ 

Evidence  was  also  given  of  the  mode  of  working  a  raising-machine  [  666  ] 
invented  by  one  Walton,  with  a  view  to  an  objection  that  the  claim 
in  the  plaintiff's  specification  was,  in  this  respect,  too  large  and 
unlimited.  It  appeared,  that,  in  Walton's  machine,  the  raising- 
cylinders  were  placed  in  a  parallel  direction,  which  was  found  not 
to  answer :  the  use  of  the  clearing-rollers  appeared  from  the  plaintiff's 
evidence  to  be  new. 

It  was  insisted,  on  the  part  of  the  defendant,  that  the  claim  in 
Williams's  specification  to  the  exclusive  use  of  the  diagonal  raising- 
machine,  without  reference  to  the  position  of  the  cylinders  upon  the 
cloth,  was  larger  than  was  justified  by  the  evidence ;  and  that  the 
use  of  soap  and  water  as  a  substitute  for  acidulated  water,  was,  in 
like  manner,  too  general  and  unlimited. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury,  gave  a 
short  history  of  the  manufacture  of  cloth  by  felting  prior  to  the  date 
of  Williams's  patent,  upon  what  was  called  the  exhaust  principle, 
and  pointed  out  the  defects  that  were  found  in  that  process.  That 
process  was  as  follows :  As  the  sliver  left  the  carding-engine,  it  was 
taken  up  by  two  rollers  furnished  with  teeth,  whereby  the  fibres 
were  separated  and  thrown  upon  a  perforated  cylinder  in  which  a 
vacuum  was  created,  which  caused  the  fibres  to  accumulate  on  the 
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Allan       sarface  of  the  cylinder,  where  it  formed  a  bat.     The  bat,  so  formed, 
Rawson.      ^fts  then  passed  on  to  a  hardening-machine  ^consisting  of  two  sets 

r  *567  ]  of  rollers  without  any  travelling  apron  :  it  then  went  to  another 
machine  similarly  furnished  with  rollers,  the  lower  row  of  which 
were  placed  in  a  vessel  containing  acidulated  water.  The  bat  was 
then  ready  for  felting.  The  main  defect  in  this  process  was,  that 
the  bat,  so  formed,  was  uneven,  and  of  insufficient  length  for  com- 
mercial purposes.  The  principal  feature  of  Williams's  alleged 
invention  was  the  substitution  of  a  compound  travelling  apron  for 
the  perforated  cylinder,  by  means  of  which  the  sliver  was  taken 
directly  from  the  carding-engine  for  the  purpose  of  forming  a  bat. 
With  respect  to  the  improvements  alleged  to  have  been  introduced 
by  Shaw(i),  the  learned  Judge  observed :  "  I  take  the  law  to  be, 
that,  if  a  person  has  discovered  an  improved  principle,  and  employs 
engineers,  or  agents,  or  other  persons,  to  assist  him  in  carrying  out 
that  principle,  and  they,  in  the  course  of  the  experiments  arising 
from  that  employment,  make  valuable  discoveries  accessory  to  the 
main  principle,  and  tending  to  carry  that  out  in  a  better  manner, 
such  improvements  are  the  property  of  the  inventor  of  the  original 
improved  principle,  and  may  be  embodied  in  his  patent ;  and,  if  so 
embodied,  the  patent  is  not  avoided  by  evidence  that  the  agent  or 
servant  made  the  suggestions  of  that  subordinate  improvement  of 
the  primary  and  improved  principle.  The  improvement  claimed  by 
Shaw  (1)  is,  that,  after  the  bat  has  been  formed  upon  a  revolving 
apron  by  successive  folds  or  layers  of  sliver,  three  or  more  revolving 
aprons  should  be  placed  one  above  another,  and  connected  with  each 
other.  That  is  but  a  more  convenient  mode  of  carrying  out  the 
principle  of  the  patentee."  And,  as  to  the  improvement  suggested 
by  Milner  (2),  the  introduction  of  the  longitudinal  guides  for  the 

[  *568  ]  purpose  of  keeping  *the  travelling  apron  evenly  extended,  he  also 
told  the  jury  that  it  was  one  of  those  subordinate  improvements 
helping  to  carry  out  the  general  principle,  which  the  patentee  had 
a  right  to  adopt.  His  Lordship  then  proceeded  to  comment  on 
Williams's  specification,  which,  he  said,  related  chiefly  to  the  making 
of  cloth  by  felting  alone,  without  spinning  and  weaving,  and  con- 
sisted in  a  new  combination  of  machinery  and  apparatus  and 
processes.  As  to  the  substitution  of  soap  and  water  for  acidulated 
water,  he  observed  that  the  specification  did  not  make  an  absolute 
claim  of  the  use  of  soap  and  water  when  cloth  is  put  under  rollers 
in  the  course  of  felting ;  but  that,  when  cloth  is  made  by  felting 

(1)  Sujyra,  p.  755,  (2)  Supra,  p.  755, 
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only,  where  acidulated  water  was  used  before,  the  patentee  advised  allbn 
the  substitution  of  soap  and  water,  in  combination  with  the  rollers,  rawson. 
As  to  the  diagonal  felting,  he  told  them  that  the  mode  described 
in  Williams's  specification  was  substantially  different  from  that 
described  in  Bobertson's  specification,  and  that  Williams's  claim 
was  only  for  the  means  by  which  the  object  was  attained.  With 
regard  to  the  raising-machine,  he  observed  that  the  patentee's  claim 
was  expressly  limited  to  the  diagonal  position  of  the  raising-cylinder 
as  described  in  the  earlier  part  of  the  specification  (p.  759),  and  the 
use  of  the  clearing-rollers ;  and  he  left  it  to  them  to  say  whether  or 
not  that  was  substantially  a  new  invention.  And  the  learned  Judge 
concluded  by  telling  the  jury  that  the  nature  of  Williams's  claim 
was,  the  extended  sliver,  the  revolving  apron,  and  the  use  of  travel- 
ling aprons  for  forming  the  sliver  into  a  bat  (the  bat  being  protected 
in  its  passage  through  the  felting  process  by  the  travelling  apron), 
and  hardening  it  into  felted  cloth :  and  he  left  it  to  them  to  say 
whether  the  substitution,  by  the  defendant,  of  the  drum  for  the 
revolving  apron,  was  a  colourable  difference  only,  and  a  substantial 
infringement  of  Williams's  patent ;  and  also  whether  the  defendant 
had  ^adopted  Williams's  mode  of  sending  the  bat  through  the  [  *569  ] 
hardening-machine ;  and,  generally,  to  say  whether  the  invention 
was  new,  whether  Williams  was  the  first  inventor,  and  whether  the 
defendant  had  been  guilty  of  an  infringement  of  the  patent,  in  both, 
or  either,  of  the  respects  above  mentioned. 

The  jury  returned  a  verdict  for  the  plaintiffs  on  all  the  issues, 
damages  40s. 

Channell,  Serjt.  (with  whom  was  Webster),  on  a  former  day 
in  the  Term,  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

*  *  The  taking  the  sliver  directly  from  the  carding  or 
scribbling-machine  to  the  hardening-machine,  for  the  purpose  of 
forming  the  bat,  appeared,  upon  the  evidence,  to  have  been 
invented  by  Shaw,  and  not  by  Williams. 

(Erlb,  J. :  I  think  Shaw  only  claimed  the  compound  apron,  and 
not  the  carrying  the  sliver  directly  from  the  carding-machine  to 
the  apron.     At  all  events,  no  such  point  was  made  at  the  trial.) 

*    ♦   With  regard  to  the  compound  apron  invented  by  Shaw,  and       [  570  ] 
the  longitudinal  guides  suggested  by  Milner,  there  was  no  evidence 
to  show  that  these  persons  were  employed  by  Williams   for  the 
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ALLEK  purpose  of  making  improvements  in  the  machinery.  The  distmc- 
Rawson.  ^^on  was  established  in  Bloxam  v.  Elsee  (i) ;  where  it  was  held  by 
Lord  Tbntbkdbn,  that,  if  a  servant,  while  in  the  employ  of  his 
master,  makes  an  invention,  that  invention  belongs  to  the  servant, 
and  not  to  the  master ;  though,  if  the  master  employs  a  skilful 
person  for  the  express  purpose  of  inventing,  the  inventions  made 
by  him  will  belong  to  the  master  so  as  to  enable  him  to  obtain  a 
patent  for  them. 

(Grbsswell,  J. :  That  was  the  case  as  to  JVhUehome's  Patent  (2). 
There,  an  individual  was  employed  for  the  express  purpose  of 
suggesting  improvements  and  trying  experiments  of  all  kinds.  The 
master  so  admitted  before  the  Privy  Council,  when  he  applied  for 
an  extension  of  the  patent :  and  the  Privy  Council,  before  they 
granted  the  extension,  compelled  the  master  to  give  his  servant  a 
large  remuneration.) 

In  that  case  the  patent  was  taken  out  in  the  name  of  the  actual 
inventor,  and  not  in  that  of  the  master. 

Cur.  adv.  ruU. 

CoLTMAN,  J.,  delivered  the  opinion  of  the  Court  : 

In  this  case  a  motion  was  made  by  my  brother  Channell  for  a 
new  trial  on  the  ground  of  misdirection. 

♦  *  ♦  ♦  * 

[  671  ]  It  was  further  objected  that  the  patentee  had  claimed  *as  a  part 

[  *S72  ]      Qf  iiig  invention,  the  compound  apron  which  was  alleged  to  be  the 

invention  of  Shaw,  and  the  longitudinal  guides  invented  by  Milner. 

And,  on  the  question  whether  the  patentee  had  a  right  to  claim  these 

as  a  part  of  his  invention,  we  think  that  a  rule  should  be  granted. 

Cause  was  shown  against  this  rule  in  Trinity  Term,  by 
Sir  T.  Wilde  and  Shee^  Serjts.  (with  whom  was  Butt) : 

Assuming  that  the  packing  or  placing  the  compound  apron  in 
layers  one  above  the  other  was,  in  reality,  first  suggested  by  Shaw, 
that  was  a  mere  variation  in  the  mode  of  working  out  Williams's 
invention,  and  no  alteration  in  its  principle,  and  Williams  had 
clearly  a  right  to  adopt  the  suggestion,  and  to  embody  it  in  his 
specification,  which  must  of  necessity  contain  all  the  latest  improve- 
ments that  had  come  to  his  knowledge.  Milner's  suggestion  of  the 
longitudinal  guides,  stands  upon  precisely  the  same  foundation. 

(1)  30  IL  B.  275  (1  Car.  &  P.  558).  (2)  1  Webster's  P.  C.  473. 
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(Maule,  J.:  Placing  the  machinery  in  any  particular  position       Allen 
was  no  part  of  the  invention  claimed  by  Williams :  but  the  thing     bawson. 
recommended  by  Milner  did  help  to  effect  one  thing  that  Williams 
desired  to  do,  viz.  to  keep  the  compoand  apron  evenly  distended.) 

The  doctrine  upon  this  subject  is  accurately  stated  by  Alderson,  B., 
in  MinterY.  Wells  (i) :  "  If  Sutton  suggested  the  principle  to  Minter, 
then  he  would  be  the  inventor;  if,  on  the  other  hand,  Minter 
suggested  the  principle  to  Sutton,  and  Sutton  was  assisting  him, 
then  Minter  would  be  the  first  and  true  inventor,  and  Sutton  would 
be  a  machine,  so  to  speak,  which  Minter  uses  for  the  purpose  of 
enabling  him  to  carry  his  original  conception  into  effect."  That  is 
precisely  applicable  to  Shaw  and  to  Milner  in  the  present  *case :  [  *^'*^  ] 
both  were  aiding  in  the  manufacture  of  the  machine. 

Channell  and  Byles,  Serjts.,  in  support  of  the  rule : 

The  objections  now  under  consideration  were  not  properly  sub- 
mitted to  the  jury.  It  may  be  that  the  suggestions  of  Shaw  and 
Milner  did  not  affect  the  principle  of  Williams's  invention  :  but  the 
question  is,  whether  they  are  not  material  improvements,  which 
the  patentee  has  unduly  claimed :  and  that  question,  as  well  as 
whether  Shaw  and  Milner  were  the  ordinary  servants  or  workmen 
of  the  party  making  the  machine,  or  whether  they  were  persons 
expressly  employed  for  the  purpose  of  suggesting  improvements, 
should  have  been  distinctly  submitted  to  the  jury.  In  Barker  v. 
Shaw  {2),  in  an  action  for  an  infringement  of  a  patent  for  an 
improvement  in  making  hats,  one  of  the  plaintiffs'  witnesses  stating 
that  he  had  made  the  improvement,  which  was  the  subject  of  the 
patent,  whilst  employed  in  their  workshop,  Holboyd,  J.  nonsuited 
the  plaintiffs. 

(Mauls,  J. :  It  would  be  very  dangerous  to  employ  any  workman 
in  matters  of  this  sort,  if  the  inventor  were  precluded  from  adopting 
any  slight  and  subordinate  improvement  suggested  by  him.  This 
seems  to  be  very  like  the  case  of  Bloxam  v.  Elsee.) 

The  important  distinction  between  a  suggestion  made  by  a  party 
employed  for  the  purpose  of  assisting  in  the  perfecting  of  the 
invention,  and  an  improvement  invented  by  a  mere  ordinary 
servant  or  workman,  was  not  properly  pointed  out  to  the  jury. 

(1)  40  K.  R.  637  (1  Or.  M.  &  E.  505 ;  (2)  1  Webster's  P.  C.  126,  «. 

1  Webster's  P.  C.  132). 
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allsn       It  was  most  material  to  ascertain  the  exact  natare  of  Shaw*8 
RAW80N.     employment. 

(Mauls,  J. :  That  does  not  seem  to  have  been  matter  of  con- 
troversy at  the  trial.  The  Judge  was  not  bound  to  leave  it  to  the 
jury,  unless  requested  by  the  defendant's  counsel.) 

[  574  ]  TiNDAL,  Ch.  J.  : 

I  must  confess  I  do  not  feel  pressed  by  the  difficulty  that  has 
been  urged  on  the  part  of  the  defendant  as  to  the  last  point  having 
been  kept  from  the  jury.  The  defendant  had  the  remedy  at  hand : 
for,  if  the  Judge  had  erroneously  assumed  that  the  matter  was  not 
in  dispute,  he  should  have  been  requested  to  take  the  opinion  of 
the  jury  upon  it.  The  real  question  is,  whether  or  not  the  improve- 
ments suggested  by  Shaw  and  by  Milner  were  of  such  a  serious 
and  important  character  as  to  preclude  their  adoption  by  Williams 
as  parts  of  his  invention.  The  rule  was  granted  simply  upon  the 
objection  that  the  patentee  had  claimed  as  a  part  of  his  invention, 
the  compound  apron  which  was  alleged  to  be  the  invention  of  Shaw, 
and  the  longitudinal  guides  invented  by  Milner.  And  the  question 
is,  whether,  having  so  claimed  these  two  things,  they  form  any 
important  parts  of  the  invention  for  which  the  patent  has  been 
obtained.  The  main  object  and  design  of  the  patentee  were  the 
obtaining  a  long,  even,  and  uniform  bat,  suitable  to  be  made  into 
commercial  ends  or  pieces  of  cloth.  The  patentee,  in  his  specifica- 
tion, after  describing  the  double  or  compound  revolving  apron,  thus 
refers  to  that  which  is  called  Shaw's  suggestion:  ''As  in  many 
manufacturing  premises,  these  two  long  extended  aprons  could  not 
be  so  conveniently  used,  for  want  of  room,  I  sometimes  extend 
them  backwards  and  forwards,  and  even  with  several  aprons,  as 
shown  (in  the  drawings)  at  figures  6,  7,  and  8,  or  perpendicularly 
up  and  down,  where  only  two  are  required,  as  shown  at  figures  9 
and  10."  This  is,  obviously,  a  mere  matter  of  convenience  suggested 
to  and  adopted  by  the  inventor.  It  would  be  difficult  to  define  how 
far  the  suggestions  of  a  workman  employed  in  the  construction  of 
a  machine  are  to  be  considered  as  distinct  inventions  by  him,  so  as 
to  avoid  a  patent  incorporating  them  taken  out  by  his  employer. 
[  *675  ]  Each  *case  must  depend  upon  its  own  merits.  But,  when  we  see 
that  the  principle  and  object  of  the  invention  are  complete  without 
it,  I  think  it  is  too  much  that  a  suggestion  of  a  workman,  employed 
in  the  course  of  the  experiments,  of  something  calculated  more 
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easily  to  carry  into  eflfect  the  conceptions  of  the  inventor,  should  Allkn 
render  the  whole  patent  void.  It  seems  to  me  that  this  was  a  rawsok. 
matter  much  too  trivial  and  too  far  removed  from  interference  with 
the  principle  of  the  invention,  to  produce  the  effect  which  has  been 
contended  for.  If  that  be  so  with  respect  to  the  suggestion  made 
by  Shaw,  much  more  is  it  so  as  to  that  made  by  Milner,  which  does 
not  appear  to  have  been  altogether  adopted.  For  these  reasons, 
I  am  of  opinion,  that  the  rule  should  be  discharged. 

Maule,  J. : 

I  also  think  the  rule  which  has  been  granted  in  this  case  should 
be  discharged.  Two  portions  of  the  invention  described  in  and 
claimed  by  Williams's  specification,  are  said  not  to  have  been  his 
invention,  viz.  the  suggestions  made  by  Shaw  and  by  Milner.  With 
respect  to  the  suggestion  of  the  latter,  it  certainly  tended  to  some- 
thing essential  to  the  carrying  out  of  the  main  object  which  the 
patentee  had  in  view,  viz.  the  transverse  distension  of  the  com- 
pound apron.  The  inventor  having  intended  to  produce  the  same 
effect  by  other  means,  the  suggestion  of  Milner  to  substitute  longi- 
tudinal guides  for  the  pulley  guides,  was  a  mere  variation  in  the 
mode,  which  might  well  be  adopted  without  vitiating  the  patent. 
But  the  evidence  does  not  raise  the  question ;  for,  that  which 
Williams  adopted  was  not  Milner's  recommendation;  he  having 
used  a  guide  with  a  square  shoulder,  instead  of  a  grooved  or 
rounded  one,  as  suggested  by  Milner,  and  having  substituted  a 
selvage  of  leather  for  one  of  cord.  As  to  Shaw's  suggestion,  that 
was  of  a  matter  much  less  essential  than  that  of  Milner  :  it  was  a 
mere  mode  of  arranging  the  compound  apron,  *  which  would  be  [  *67(>  ] 
very  convenient  in  some  premises.  At  the  trial,  the  learned  Judge 
told  the  jury  that,  in  his  opinion,  both  these  suggestions  were  mere 
subordinate  improvements,  accessory  to  the  main  principle  of  the 
invention,  and  tending  to  carry  it  out  more  conveniently,  and 
therefore  such  as  the  patentee  had  a  right  to  adopt  and  to  embody 
in  his  specification  ;  and  he  left  it  to  the  jury  to  say  whether  or  not 
Williams  was  the  inventor  of  that  which  he  claimed.  A  Judge, 
undoubtedly,  has  no  right  to  state  his  own  assumptions  of  fact  to 
the  jury,  as  matters  of  law  :  but  he  has  a  right  to  give  his  opinion, 
and  it  is  his  duty  to  do  so ;  and,  unless  the  jury  are  misled  by 
what  he  says,  there  is  no  reason  for  granting  a  new  trial.  I  think 
that,  if  the  jury  in  this  case  had  come  to  a  different  conclusion, 
they  would  have  done  wrong.    As  well  might  the  man  who  first 
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Allkk       suggested  the  sliding  tubes,  assert  himself  to  have  been  the  inventor 
Raw'son.      of  an  essential  part  of  the  telescope.    This  case  may  be  rightly 
determined  without  the  assistance  of  the  doctrine  of  Blcxam  v. 
Elsee^  to  which  it  is  by  no  means  opposed. 

Gresswbll,  J. : 

I  agree  with  my  Lord  and  my  brother  Maule,  that  this  rule 
should  be  discharged.  The  improvement  claimed  by  Shaw  was 
something  clearly  and  palpably  subordinate  to  the  invention  of  the 
patentee.  The  object  was  to  obtain  a  bat  of  an  even  and  sufficient 
thickness,  and  of  sufficient  length,  to  be  felted  into  cloth  fit  for 
commercial  purposes.  The  patentee  had  obtained  a  bat  sufficiently 
even  and  of  sufficient  substance,  and  he  ascertained  that,  by 
extending  the  compound  apron,  he  could  obtain  the  required  length. 
The  suggestion  of  Shaw  was  of  a  mere  mode  of  using  the  extended 
apron  in  a  more  compact  and  convenient  form.  I  quite  accede  to 
the  doctrine  laid  down  in  Bloxam  v.  Elsee,  which  was  adopted  by 
my  brother  Erle  at  the  trial.  He  took  it  for  granted  that  this  was 
[  *o77  ]  something  subordinate  *to  the  principal  invention :  and  it  was  not 
suggested,  on  the  part  of  the  defendant,  that  the  evidence  did  not 
bear  that  out :  indeed,  there  was  no  ground  for  making  any  such 
suggestion.  The  same  observations  will  apply  to  the  longitudinal 
guides,  the  adoption  of  which  appears  to  have  been  recommended 
by  Milner.  If  the  verdict  had  been  the  other  way,  it  would,  in  my 
opinion,  have  been  quite  wrong. 

Eble,  J. : 

I  am  of  the  same  opinion.  In  speaking  of  the  suggestions  of 
iShaw  and  of  Milner,  I  used  the  same  form  of  expression,  telling  the 
jury,  that,  in  my  opinion,  the  improvements  suggested  by  each  of 
those  parties  were  such  subordinate  matters  as  the  patentee  was  at 
liberty  to  embody  in  his  specification ;  leaving  it  to  the  jury  to  form 
their  own  conclusion  from  the  evidence  which  they  had  heard. 
This  was  not  laying  down  any  principle  of  law ;  but  merely  making 
a  very  direct  statement  of  opinion  upon  the  facts. 

Rvle  discharged. 
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(1  C.  B.  578—593;  S.  C.  14  L.  J.  C.  P.  184.)  ^^' 

B.,  the  owner  and  occupier  of  premises  adjoining  the  highway,  employed  L  ^  J 
C.  to  make  a  drain  therefrom  to  communicate  with  the  common  sewer. 
In  the  performance  of  this  work,  the  workmen  employed  by  C.  placed 
gravel  on  the  highway;  in  consequence  of  which  A.,  in  driving  along  the 
road,  sustained  personal  injuiy.  Before  the  accident  the  dangerous  posi- 
tion of  the  heap  was  pointed  out  to  B.,  who  promised  to  remove  it.  0.  had 
the  sole  management  of  the  work,  and  employed  and  paid  D.  to  cart  away 
part  of  the  rubbish,  at  a  certain  price  per  load,  and  had  charged  A.  in  his 
bill  with  the  sum  so  paid : 

Held,  that  B.  was  liable  to  A.,  in  case. 

Case.    The  declaration  stated  that  the  defendant,  before  and  at 
the  time  of  committing  the  grievance  thereinafter  mentioned,  was 
possessed  (2)  of  certain  houses,  &c.  situate  and  being  near  to  and 
adjoining  a  certain  street  and  highway  in  the  county  of  Middlesex ; 
which  street  and  highway,  at  the  time  of  the  committing  of  the 
said  grievance,  was,  and  from  thence  had  been,  and  still  was,  a 
common  public  street  and  highway  for  all  persons  to  go,  return, 
pass,  and  repass  on  foot,  and  by  and  with  horses  and  carriages,  at 
all  times  of  the  year,  at  their  free  will  and  pleasure :   yet  the 
defendant,  well  knowing  the  premises,  whilst  he  was  so  possessed 
of  the  said  houses,  &c.,  on  &c.  aforesaid,  wrongfully  and  unjustly 
put  and  placed,  and  caused  to  be  put  and  placed,  in  a  large  heap, 
divers  large  quantities  of  earth,  gravel,  materials,  dirt,  and  rubbish 
in  and  upon  the  said  highway,  and  near  to  the  said  houses,  &c., 
and  wrongfully  and  injuriously  kept  and  continued  the  same  therein 
and  thereon  in  such  heap  and  mound,  until  the  happening  of  the 
injury  thereinafter  mentioned,  and  thereby  and  therewith  greatly 
obstructed  the  said  highway ;  by  means  of  which  premises,  after- 
wards, to  wit,  on  &c.  aforesaid,  a  certain  carriage,  to  wit,  a  chaise-cart, 
of  the  plain ti£f,  of  great  value,  to  wit,  of  the  value  of  150Z.,  with  a 
horse  then  drawing  the  same,  in  which  the  plaintiff  was  then  law- 
fully riding  and  driving  in  and  along  the  *6aid  highway,  was  driven       [  •679  ] 
upon  and  against  the  said  heap,  and  the  plaintiff  was  then  violently 
thrown  from  and  out  of  his  said  carriage  to  and  upon  the  ground 
there ;  that  the  said  horse  was,  by  means  of  the  premises,  then  greatly 
scared  and  frightened,  and  thereby  then  ran  away  with,  and  over- 
turned, the  said  carriage  of  the  plaintiff,  and  the  same  was  thereby 
then  broken  to  pieces,  damaged,  and  destroyed ;  and  that  by  means  of 
such  several  premises  one  of  the  legs  of  the  plaintiff  was  fractured, 

(1)  Cp,  Jones  y.  Corporation  0/ Liver-      54  L.  J,  Q.  B.  345. 
pool  (1885)  14  Q.  B.  D.  at  pp.  893,  894,  (2)  This  allegation  is  not  travei-sed. 

B.R. VOL.  LXVIH.  49 


to.  1815.     C.  f.     1  C.  B.  579—580.  [r.r, 

BuEQEss  and  he  became  and  was  greatly  hurt,  bruised,  and  wounded,  &c., 
Gbay.  ftnd  60  continued  for  a  long  time,  to  wit,  from  thence  hitherto, 
during  all  which  time  the  plaintiff  thereby  suffered  and  underwent 
great  pain,  and  was  prevented  from  attending  to,  or  working  at  his 
trade  of  a  paper-stainer,  and  from  performing  and  transacting  his 
other  lawful  and  necessary  affairs  and  business  by  him  to  be  per- 
formed and  transacted,  and  thereby  lost  great  gains  which  he  might, 
and  otherwise  would,  have  acquired ;  that  the  plaintiff,  by  means  of 
the  premises,  became  and  was  and  still  is  greatly  and  permanently 
injured  in  his  health,  and  lamed,  and  also,  by  means  of  the  premises, 
the  plaintiff  was  obliged  to,  and  did  necessarily,  expend  divers  money 
and  incur  divers  debts,  in  the  whole  amounting  to  a  large  sum,  to  wit, 
1001. ,  in  and  about  endeavouring  to  be  cured  of  the  said  wounds,  &c., 
so  occasioned  as  aforesaid,  and  in  and  about  repairing  the  damage 
done  to  his  said  carriage  as  aforesaid ;  and  that  the  said  carriage 
became  and  was,  by  means  of  the  premises,  for  a  long  time,  to  wit, 
from  thence  hitherto,  of  no  use  or  value  to  the  plaintiff,  and  was 
and  is,  by  means  of  the  premises,  greatly  depreciated  in  value. 
The  defendant  pleaded,  Not  guilty  (i). 
[•680]  The  cause  was  tried  before  Tindal,  Ch.  J.   at  the  sittings  *at 

Westminster  after  Michaelmas  Term  last.  The  facts  that  appeared 
in  evidence  were  as  follow:  The  defendant  was  a  proprietor  of 
newly  erected  houses  in  the  Cambridge  Heath  Boad,  near  to  the 
Mile  End  turnpike ;  which,  however,  had  been  built  for  him  by 
one  Palmer,  and  were  in  the  occupation  of  his  tenants.  In  forming 
a  drain  from  some  premises  (also  belonging  to  the  defendant)  at 
the  back  of  the  new  houses  to  the  common  sewer  under  the  road, 
Palmer,  by  his  servants,  caused  a  quantity  of  earth  and  gravel  to 
be  deposited  on  the  left-hand  side  of  the  road  leading  to  London. 
The  drain  being  finished.  Palmer  employed  a  person  to  carry  away 
the  earth  and  rubbish  ;  but  the  party  so  employed  left  a  portion  of 
it  on  the  highway  ;  and  the  plaintiff  and  a  friend,  on  their  way  to 
London,  on  the  evening  of  Sunday,  the  28th  of  July  last,  in  a 
chaise-cart  belonging  to  the  former,  ran  upon  the  heap  so  left  on 
'  the  road,  and  the  plaintiff  was  thrown  from  the  cart,  and  sustained 
the  injury  complained  of  in  the  declaration. 

The  only  evidence  tending  to  show  that  the  defendant  had 
personally  interfered  in  the  matter,  besides  the  fact  of  his  having 
applied  to  the  Commissioners  for  leave  to  break  into  the  sewer,  was 

(1)  By  tills  plea  as  well  the  defendants'  possession  of  the  houses,  as  all  other 
matters  of  inducement,  were  admitted. 
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that  of  Barker  a  policeman,  who  was  called  as  a  witness  on  the  part  Bubobss 
of  the  plaintiff,  and  who  stated,  that,  upon  observing  the  heap  left  ghIy. 
on  the  road  side  opposite  the  defendant's  premises,  he  called  the 
defendant's  attention  to  it,  and  told  him  it  must  be  taken  away ; 
whereupon  the  defendant  said  he  would  remove  it  as  soon  as  he 
could ;  and  that,  after  the  accident  had  happened,  he  told  the 
defendant  that  it  was  occasioned  by  the  rubbish  left  upon  the  road, 
upon  which  the  defendant  said  he  had  several  witnesses  to  prove 
that  it  occurred  through  the  plaintiff's  own  carelessness. 

On  the  part  of  the  defendant  it  was  shown  that  the  heap 
had  been  considerably  increased  by  oyster-shells,  *&c.,  deposited  [  *^^i  ] 
thereon  by  strangers.  And  Palmer,  the  builder,  stated  that  he  had 
the  entire  control  and  sole  management  of  the  work ;  that  he 
employed  and  paid  the  person  who  carted  away  about  three  loads 
of  the  rubbish,  at  a  certain  price  per  load ;  and  that  the  sum  so 
paid  had  been  charged  by  him  to  the  defendant.  Several  witnesses 
were  called  for  the  purpose  of  showing  that  the  plaintiff  was,  at  the 
time  of  the  accident,  driving  in  a  reckless  manner,  and  that  there 
was  sufficient  light  at  the  spot,  and  ample  room  to  enable  the 
plaintiff  to  avoid  the  obstruction  provided  he  had  exercised  ordinary 
care:  and  it  was  contended,  on  the  authority  of  Butterjield  v. 
Fotreater  (i),  that  the  plaintiff  was  so  far  contributory  to  the  injury 

(1)  10  R.  E.  433  (11  East,  60).    Ab  and  falls  into  the  pit,  and  there  dies, 

to  tliis  case  vide  1  Man.  AG.  571 —  yet  B.  shall  not  have  any  action  against 

574.  A. ;  because  the  making  of  the  pit  in 

'<If  amanputslogsof  wood,tf/Mirtffm  the  waste,  and  not  in  the  highway, 

in  a  highway,  and  suffers  them  to  con-  was  not  any  wrong  to  B.,  but  it  was 

tinue  there  for  two  months,  or  other  the  default  of  B.  himself  that  his  mare 

such  long  time,  though  a  man  may,  escaped  into    the  waste.'*    Pasch.  o 

with  great  care,  and  in  the  day,  pass  Jac.  B.  R  between  Blith  and  Topham, 

safely,  yet  if  I  ride  in  the  way,  not  adjudged.     1  Boll.  Abr.  88,  translated 

perceiving  the   logs,   and    my   horse  1  Vin.  Abr.  555,  Nusance  (N.  b  2), 

stumbles  upon  the  logs,  whereby  he  pi.  4.    According  to  the  report  of  the 

falls  and  throws  me,  by  which  means  same  case  in  Cro.  Jac.  158,  pL  11,  *'  it 

I  receive  any  damage  {scilicet ^  several  was  adjudged  upon  the  declaration, 

wounds  as  the  case  was),  I  may  have  and  not  upon  Hhe  verdict,  that  the  bill 

an  action  upon  the  case  against  him  should  abate ;  for,  when  the  mare  was 

for    this    special    damage    received,  straying,  and  he  shows  not  any  right 

though  this  laying  of  logs  in  the  way  why  his  mare  should  be  in  the  said 

be  a  common  nuisance.''    Hill,  15  Jac.  common,  it  was  no  wrong  to  him,  and, 

B.  B.  adjudged  between  and  though  his  mare  fell  in,  he  has  no 

,  I  Boll.  Abr.  88,  translated,  1  remedy,  and  so  it  is  damnum  ah^ue 

Vin.  Abr.  554,  Nusance  (N.  b  2),  pi.  2.  injuria,**    S,  P.  arg.  Mitchil  v.  Ales- 

*'If  A.,  seised  of  a  waste  adjacent  to  trecy  1  Vent.  295. 
a  highway,  digs  a  pit  in  the  waste  And  see  Knapp  v.  Salsbury,  2  Camp, 

within  thirty-six  foot  of  the  way,  and  500 ;  Smith  v.  Dobson,  3  Man.  &  Q. 

the  mare  of  B.  escapes  into  the  waste,  59 ;  Aldridge  v.  Ortat  fVestent  Rttihvat/ 
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of  which  he  complained,  as  to  disentitle  him  to  maintain  an  action 
for  compensation.  It  was  further  submitted  that  the  defendant 
was  not  liable  for  the  negligence  of  Palmer,  he  not  being  the 

[  *682  ]      servant  of  the  'defendant  in  a  sense  that  would  render  the  latter 
responsible,  in  law,  for  Palmer's  acts. 

His  Lordship  summed  up  the  evidence  to  the  jury,  and  told  them, 
that,  if  they  thought  the  defendant  had  completely  parted  with  all 
control  over  the  work  to  Palmer,  he  could  not  be  held  responsible 

[  ♦sss  ]       for  the  injury  'done  to  the  plaintiff  by  Palmer's  negligence;  but, 
that,  if  he  had  himself  exercised  any  control,  he  was  liable. 

To  this  direction  the  counsel  for  the  defendant  excepted  on  two 
grounds,  first,  that  there  was  no  evidence  of  any  order  or  direction 
by  the  defendant  for  placing  the  rubbish  on  the  road ;  secondly, 
that,  inasmuch  as  Palmer,  the  person  employed  to  make  the  drain, 
did  not  stand  in  the  relation  of  a  servant  to  the  defendant,  the 
latter  was  not  responsible  for  his  acts.  The  exceptions,  however, 
were  afterwards  abandoned  (i),  and  leave  was  reserved  to  the 


Company  J  ib,  515;  Webb  v.  Page^  6 
Man.  &  G.  196;  Millen  v.  Hawery, 
Latch,  13 ;  Cbm.  Dig.  tit.  Pleader  (3 
M.  31). 

In  BuUerfield  v.  Forrester ,  the  Court 
of  King's  Bench  held,  that  one  who  is 
injured  by  an  obstruction  in  a  high- 
way against  which  he  fell,  cannot 
maintain  an  action,  if  it  appear  that  he 
was  riding  with  great  violence  and 
without  using  ordinary  care,  by  the  * 
exercise  of  which  he  might  have  seen 
and  avoided  the  obstruction.  The 
principle  upon  which  the  decision  pro- 
ceeded seems  to  be  that  want  of  care 
in  respect  of  the  probability  of  injury 
to  others  from  liding  fast  through  a 
public  street,  is  tantamoimt  to  want 
of  care  in  avoiding  that  which  might 
be  injurious  to  the  party  himself.  If 
the  plaintiff  had  been  riding  over  his 
own  field,  remote  from  any  footpath, 
at  the  rate  of  twenty  miles  an  hour,  it 
would  probably  not  have  been  con- 
tended that  he  was  chargeable  with 
want  of  care;  and  if  his  horse  had 
been  killed  by  falling  into  a  pit  wrong- 
fully dug  in  that  field  by  a  stranger, 
it  would  hardly  have  been  doubted 
that  such  stranger  would  be  responsible 
for  the  injury.  But,  according  to  the 
ilicta  in  BuUerfield  v.  Forrester,  thei"e 


would  appear  to  be  no  remedy  against 
a  person  who  had  dug  a  pit  in  a 
highway,  if  the  party  injured  was 
riding  at  a  pace,  which,  in  respect  of 
some  collateral  matter,  was  improper, 
or  if  his  servant  came  in  contact  with 
an  obstruction,  in  consequence  of 
trotting  a  horse,  which  he  had  been 
directed  to  walk,  or  of  riding  through 
street  A.  when  his  orders  had  been  to 
go  through  street  B. 

The  rule  is  more  cautiously  laid 
down  by  Bayley,  B.,  in  Vmnall  v. 
Gortjcr,  3  Tyr.  35;  1  Or.  &  M.  21,  that 
the  plaintiff  could  not  recover,  if  his 
ship  were  in  any  degree  in  faiilt,  in 
not  endeavouring  to  prevent  the  colli- 
sion. And  see  Asiofi  v.  Heaven^  2  £sp. 
N.  P.  C.  533;  Crtiden  v.  Ftrdliam,  ib, 
685 ;  C%  V.  Wood,  5  Esp.  N.  P.  C.  44 ; 
Vanderplank  v.  Miller,  Moo.  &  Mai. 
169;  Bridge  v.  Grand  Junction  Rail- 
way Company,  3  M.  &  W.  244,  6  DowL 
P.  C.  340;  Floicer  v.  Adam,  2  Taunt 
314. 

(1)  Qttare,  whether  the  exception 
would  not  have  been  stronger  if  takem 
for  the  plaintiff — that  the  defendant 
could  not  relieve  himself  from  the 
responsibility,  on  account  of  the  acts 
of  a  builder  employed  and  set  in 
motion  by  him  upon  his  own  premises, 


YOT..  LXvriiJ      1845.     C.  P.     1  C.  B.  583—586,  w. 

defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  either  objection  was  well  founded. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  45Z. 

Byles,  Serjt.,  in  Hilary  Term  last,  pursuant  to  the  leave 
reserved  to  him,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the 
grounds  urged  at  the  trial.  He  referred  to  Bush  v.  Steinman  (i), 
Sly  V.  Edgley  (2),  Littledale  v.  Lord  Lonsdale  (3),  Laugher  v. 
Pointer  (A,  Quarman  v.  Burnett  ifi)^  Randleson  v.  Murray  (6), 
Rapson  v.  Cubittil),  and  Milligan  v.  Wedge  (8),  and  contended 
that  the  doctrine  laid  down  in  the  three  first-mentioned  *cases  [  *r>84  ] 
had  been  materially  narrowed  by  the  rule  suggested  by  Little- 
dale,  J.,  in  Laugher  v.  Pointer,  and  which  was  adopted  by  the 
Court  of  Exchequer  in  Quarman  v.  Burnett  (9). 

Talfourd,  Serjt.  (with  whom  were  Peacock  and  Bramwell),  now 
showed  cause : 

This  case  may  be  disposed  of  without  considering  whether  the 
decision  in  Bush  v.  Steinman  is  now  law  or  not.  It  has  never  yet 
been  held,  that,  where  the  proprietor  of  fixed  property  employs 
persons  to  do  work  upon  it,  and  they,  in  the  course  of  the  per- 
formance of  that  work,  commit  a  nuisance  on  the  highway  which 
occasions  a  personal  injury  to  a  third  person,  the  employer  is  not 
responsible  for  the  consequences.  On  the  contrary,  in  the  cases  of 
BiLsh  V.  Steinman,  Sly  v.  Edgley,  and  Randleson  v.  Murray  (lO),  the 
occupiers  of  land  or  buildings  were  held  responsible  for  acts  of 
others  than  their  servants,  done  upon  (ii),  or  near,  or  in  respect 

by  abetaining   from   exercising   any  4  P.  &  D.  714). 

control  over  the  acts  of  that  builder,  it  (9)  55  B.  B.  717  (6  M.  &  W.  499). 

being  admitted  on  the  record  that  the  (10)  47  B.  B.  513  (8  Ad.  k  El.  209;  3 

defendant  was  possessed  of  the  house  Nev.  A  P.  239). 

upon  which  Palmer  was  employed  by  (11)  *In  Beaulieu  v.  Finglam,  P.   2       [586,/*.  ] 

him.     Vide  supra,  769  (1).  Hen.  IV.  fo.  18,  pi.  0,  in  case  for  so 

(1)1  Bos.  &  P.  404.   [Over.  Reedie  v.  negligently  keeping  his  fire  that  the 

X.  <{•  N.  W.  By.  Co.  (1849)  4  Ex  244,  plaintiff's  houses,  and  his  goods  there- 

20  L.  J.  Ex.  65.]    And  see  Martin  v.  in,  were  burnt,  Mabkham  (Justice  of 

Temperley,  4  Q.  B.  298.  0.  P.)  says,  **1  shall  answer  to  my 

(2)  6  Esp.  N.  P.  C.  6.  neighbour  for  him   who    enters   my 

(3)  2  H.  Bl.  299.  house  with  my  leave  or  with  my  know- 

(4)  29  B.  B.  819  (5  B.  &  C.  549;   8  ledge,  or  who  is  a  guest  with  me,  or 
Dowl.  &  By.  556).  for  my  servant,  if  he  or  any  of  them 

(5)  55  B.  B.  717  (6  M.  &  W.  499).  does  any  thing,  as  with  a  candle  or 

(6)  47  B.  B.  743  (8  Ad.  &  El.  109;  3  other  thing,  by  which  doing  the  house 
Nev.  &  P.  239).  of  my  neighbour  is  burnt.    But  if  a 

(7)  60  R  B.  873  (9  M.  &  W.  710).  man  out  of  my  house,  against  my  will, 

(8)  54  B.  B.  677  (12  Ad.  &  El.  737 ;  puts  fire  into  the  straw  of  my  house  or 
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BuBGRss      of,  their  property.     [He  referred  to  Laughei'  v.  Pointer  (i),  and 
Gray.       Quarman  v.  Bui'nett{2).']      Here,  the  defendant  was  the  owner  of 
[  ^»7  J       property  adjoining  the  highway,  in  the  occupation  of  his  tenants(3) ; 
[  *588  ]      *tlie  work  which  gave  rise  to  the  nuisance  was  done  in  respect  of 
that  property ;  the  earth  that  was  excavated  belonged  to  the  defen- 
dant ;  he  was  charged  at  a  certain  rate  per  load  for  the  removal  of 
that  portion  of  it  which  was  removed  ;  if  any  person  had  carried  it 
away  without  his  consent,  he  might  have  maintained  trespass  or 
trover  in  respect  of  it.     Can  it  be  said,  that,  because  he  did  not, 
with  his  own  hands,  place  it  upon  the  highway,  he  is  not  respon- 
sible for  the  consequences,  seeing  that  the  act  was  done  with  his 
knowledge  and  for  his  benefit  ?    Besides,  there  was  ample  evidence 
that  it  was  kept  and  continued  there  with  his  assent. 

Byles,  Serjt.,  in  support  of  his  rule : 

There  was  no  evidence  of  any  personal  interference  by  the  defen- 
dant, or  of  any  direction  given  by  him,  for  placing  the  rubbish  on 
the  road,  or,  it  having  been  so  placed,  for  leaving  it  there  :  and,  if 
there  had  been  any  such  evidence,  the  case  ought  to  have  been 
differently  submitted  to  the  jury.  It  was  proved  that  the  placing 
of  it  there,  was  the  act  of  Palmer  or  his  servants :  and  no  mere  non- 
feasance on  the  defendant's  part,  would  render  him  liable  for  their 
acts.  The  circumstance  of  his  having  promised  to  remove  it,  when 
spoken  to  upon  the  subject  by  the  policeman,  was  no  evidence  that 
he  placed  it  where  it  was,  or  that  it  was  so  placed  under  circum- 
stances which  rendered  him  liable  to  remove  it. 

elsewhere,  whereby  my  house  is  burnt,  Lord  Brooke  remarks,  that  no  objec- 

and  the  houses  of  my  neigbbours  are  tion  was  token  to  this  issue  on  the 

burnt,  of  that  I  shall  not  be  bound  to  ground  of  negative  pregnancy :  Bio. 

•  answer  to  them  &c.,  for  tbat  cannot  Abr.  tit.  Negative  Pregnant,  pL  8. 

be  said  to  be  by  malfeasance  (male)  on  In  H.  33  Hen.  YI.  fo.  1,  pi.  3  (whidi 

my  part,  but  against  my  will."  was  debt  against  the  marshal  of  B.  B. 

The    report    then    proceeds    thus :  for  the  escape  of  persons  set  free  by 

**  Hornthy  (King's  Serjt.):  This  defen-  Jack  Cade),  Choke  (Serjt.,  afterwards 

dant  is  undone  and  impoverished  for  Ch.  J.  of  C.  P.),  says,  *'If  a  stranger 

ever  if  this  action  bemaintained  against  comes  into  my  house,  and  by  his  folly, 

him;  for  then  twenty  other  such  suits  sets  it  on  fire,  so  that  other  houses  of 

will  be  brought  against  him  upon  the  my  neighbours  are  burnt,  I  shall  not 

like  matter.  be  charged  with  the  burning  of  my 

**  TniRNiNO  (Chief  Justice  of  C.  P.) :  neighbours'  houses."    Which  was  not 

What  is  that  to  us  ?    It  is  better  that  contradicted. 

he  should  be  quite  undone  than  that  (1)  29  E.  R.  319  (o  B.  &  C.  552,  564). 

the  law  should  be  changed  for  him.  (2)  55  R.  E.  717  (6  M.  &  W.  499). 

And  afterwards  they  were  at  issue —  (3)  X  fortion,  if  in  his  own  posses- 

that  the  house  was  not  burnt  by  means  sion,  auftray  778,  note  (1). 
of  the  defendant's  fire." 
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(TiNDAL,  Ch.  J. :  It  was  some  evidence  of  adoption  of  the  act  of      Bubgkbs 
his  agent.)  Gray. 

The  only  question  is,  whether  the  relation  between  the  defendant 
and  Palmer  was  such  as  to  render  the  former  liable  for  the  acts  of 
the  latter.  If  a  man  be  in  all  cases  liable  for  the  acts  of  sub-agents, 
he  may  incur  serious  responsibility  without  having  any  remedy 
over.  Bush  v.  Steinman,  so  far  as  it  is  applicable  to  this  case,  is 
not  law  at  the  present  day.  The  doctrine  of  Quarman  v.  Burnett 
clearly  exonerates  this  defendant.  Randleson  v.  Mun'ay  *and  [  689 } 
Milligan  v.  Wedge  were  cases  of  negligent  use  of  the  party's  own 
property.  In  Winterbottom  v.  Wright  (i),  A.  contracted  with  the 
Postmaster-General  to  provide  a  mail-coach  to  convey  the  mail-bags 
along  a  certain  line  of  road ;  and  B.  and  others  also  contracted  to 
horse  the  coach  along  the  same  line :  B.  and  his  co-contractors  hired 
C.  to  drive  the  coach  :  and  it  was  held  that  G.  could  not  maintain 
an  action  against  A.  for  an  injury  sustained  by  him  while  driving 
the  coach,  by  its  breaking  down  from  latent  defects  in  its  construc- 
tion. That  case  shows  that  the  defendant  here  could  have  had  no 
remedy  over  against  Palmer,  or  against  a  sub-contracuor  employed 
by  him,  for  want  of  privity, 

(Crbsswell,  J. :  That  case  has  very  little  application  here.  The 
argument  on  the  part  of  the  plaintiff  is,  that  the  defendant  is 
responsible  for  his  own  act,  not  for  the  negligence  of  Palmer.) 

The   rule  is  well  laid    down  in  the  judgment  in    Quarman  v. 
Burnett  (2).     *     *     * 

(Crbsswell,  J.,  referred  to  M'Laiighlin  v.  Pryor  (3).)  [  590  ] 

TiNDAL,  Ch.  J. : 

The  only  question  in  this  case  is,  whether  there  was  any  evidence 
to  leave  to  the  jury.  The  matter  left  for  the  consideration  of  the 
jury  on  this  declaration  was,  whether  or  not  the  defendant  wrong- 
fully put  and  placed,  or  caused  to  be  put  and  placed,  in  a  large 
heap  or  mound,  great  quantities  of  earth,  gravel,  &c.,  upon  a 
certain  highway,  and  so  caused  the  accident  of  which  the  plaintiff 
complains.  I  think  there  was  evidence  to  leave  to  the  jury  in 
support  of  that  charge.     If,  indeed,  this  had  been  the  simple  case 

(1)  62  R.  R.  534  (10  M.  &  W.  109).  (3)  61  R.  B.  455  (4  Man.  &  G.  48 ;  4 

(2)  Per  Pabke,  B.,  55  R.  R.  726  (0      Scott,  N.  R.  655). 
M.  &  W.  509—510). 
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BuROEss      of  a  contract  entered  into  between  Gray  and  Palmer,  that  the  latter 
Obat.        should  make  the  drain  and  remove  the  earth  and  rubbish,  and  there 
had  been  no  personal  superintendence  or  interference  on  the  part 
of  the  former,  I  should  have  said  it  fell  within  the  principle  con- 
tended for  by  my  brother  Byles,  and  that  the  damage  should  be 
made  good  by  the  contractor,  and  not  by  the  individual  for  whom 
the  work  was  dona     But,  upon  the  evidence,  the  matter  strikes 
me  in  a  very  different  light.    It  appeared  that  Palmer  had  con* 
tracted  to  make  the  drain  ;  and,  perhaps,  prima  facie,  it  would  be 
his  duty  to  carry  away  the  earth  and  rubbish  :    but  it  further 
appeared  that  Palmer  had  charged  the  defendant  at  a  certain  rate 
1  *59]  ]       per  load  for  *the  removal  of  three  loads.    This  was  done  on  the  20th 
of  July,  and  sufficient  was  then  left  to  occasion  the  accident  that 
happened  on  the  28th.   Then,  was  there  no  evidence  of  personal  inter- 
ference on  the  part  of  the  defendant  ?    The  drain  was  constructed 
under  his  order  and  for  his  benefit.    He  it  was  that  applied  to  the 
Commissioners  of  Sewers  for  leave  to  break  into  the  sewer.   And  there 
was  the  conversation  with  Barker,  the  policeman,  before  the  acci- 
dent, when  the  defendant,  upon  being  told  that  the  rubbish  ought 
to  be  removed  out  of  the  road,  said  he  would  remove  it  as  soon  as 
he  could.    This  was  an  admission  that  he  was  exercising  a  dominion 
over  it.     And,  after  the  accident  had  happened,  being  told  by  the 
policeman  that  it  had  been  occasioned  by  the  rubbish  so  improperly 
placed  in  the  road,  the  answer  he  made  was,  that  he  had  witnesses 
to  prove  that  the  accident  had  not  been  occasioned  by  the  rubbish, 
but  by  the  plaintiff's  careless  and  reckless  driving.     All  this  is 
evidence  that  the  soil  was  placed  upon  the  road  with  the  defendant's 
consent,  if  not  by  his  express  direction.    I,  therefore,  think  the  case 
is  taken  out  of  the  rule  in  Bush  v.  Steinman,  which  is  supposed  to 
be  inconsistent  with  the  later  authorities ;  and  that  it  is  brought 
clearly  within  the  principle  laid  down  by  the  Court  of  Exchequer  in 
Quarman  v.  Burnett, 

For  these  reasons,  I  am  of  opinion  that  the  verdict  ought  to 
stand. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  substantial  question  to  be 
considered  is,  whether  the  allegation  in  the  declaration,  that  the 
grievance  complained  of  was  the  act  of  the  defendant,  was  made 
out  by  the  evidence.  The  defence  set  up  by  Gray  was,  that  he  had 
employed  Palmer  to  do  the  work,  and  that  he  himself  did  not 
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personally  interfere.     That  naturally  called  for  the  expressions  of      Burobss 
the  Lord  Chief  Justice  to  which  exception  *has  been  taken.     I        gray. 
think  there  was  evidence  enough  to  satisfy  the  jury  that  the  entire      [  *&d2  ] 
control  of  the  work  had  not  been  abandoned  to  Palmer.     There 
clearly  is  no  ground  for  disturbing  the  verdict. 

Gbesswbll,  J. : 

At  the  trial  a  bill  of  exceptions  was  tendered  upon  two  grounds : 
and  we  may  assume  thai  these  are  also  the  grounds  of  objection  to 
the  summing  up. 

The  first  matter  of  exception  was,  that  there  was  no  evidence  of 
any  orders  or  direction  by  Gray,  for  placing  the  rubbish  on  the 
road.  That,  however,  clearly  is  not  essential  to  the  maintenance 
of  an  action  of  this  sort.  The  jury  might  infer,  from  the  acts  of 
the  defendant,  that  what  was  done  by  Palmer  was  sanctioned  and 
adopted  by  the  defendant. 

The  second  matter  of  exception  was,  that,  inasmuch  as  Palmer 
did  not  stand  in  the  relation  of  a  servant  to  the  defendant,  the 
latter  was  not  responsible  for  his  acts.  Unless  Palmer  had  the 
entire  control  of  the  work,  there  was  abundant  evidence  to  charge 
the  defendant.  Palmer  was  employed  by  him  to  construct  the 
drain.  No  precise  contract  for  the  work  was  proved ;  nor  was  it 
shown  that  Palmer  was  employed  to  do  the  work  personally,  the 
mode  of  doing  it  being  left  to  his  judgment  and  discretion.  And  in 
the  absence  of  evidence  to  show  that  the  defendant  had  parted  with 
all  control  and  authority  in  the  matter,  it  must  be  assumed  that 
he  adopted  all  that  was  done  by  Palmer  in  carrying  on  the  work. 
If  it  had  appeared  that  Palmer  had  contracted  with  the  defendant 
to  construct  the  drain  and  to  cart  away  the  rubbish,  it  might  have 
been  said  that  the  defendant  had  parted  with  all  control.  But,  far 
from  that,  the  evidence  is  that  the  defendant  paid  Palmer  for  the 
carting  away  of  a  portion  of  it.  Then,  when  remonstrated  with 
by  the  policeman  for  leaving  the  nuisance  *on  the  highway,  [  '693  ] 
the  defendant  promises  to  remove  it  as  soon  as  he  can.  And, 
when  the  accident  has  happened,  and  the  defendant  is  told  that  it 
was  occasioned  by  the  rubbish  being  left  there,  the  defendant 
says  that  he  has  witnesses  to  prove  that  it  was  occasioned  by 
something  else.  I  think  there  was  abundant  evidence  to  show 
that  the  defendant  at  least  sanctioned  the  placing  of  the  nuisance 
on  the  road,  and  therefore  that  he  is  responsible  for  the 
consequences. 
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BuuoEss      Erle,  J. : 
c. 
Gray.  I  am  of  the  same  opinion.    The  work  was  done  with  the  know- 

ledge of  the  defendant,  and  under  his  superintendence,  and  for  his 
benefit.  The  language  of  the  defendant  was  cogent  evidence  to 
charge  him :  be,  in  a  manner,  has  admitted  his  liability.  He 
clearly  would  be  liable  unless  he  bad  parted  with  the  entire  control 
to  Palmer,  and  altogether  abstained  from  personal  interference 
himself.  And  even  if  the  defendant  had  parted  with  the  whole 
control  to  Palmer,  I  am  at  a  loss  to  know  why  he  should  not  be 

liable  jointly  with  Palmer  (i). 

Ride  discharged. 


i8«.  VALPY  AND  Others  v.  MANLEY. 

(1  C.  B.  694—607 ;  S.  C.  14  L.  J.  C.  P.  204 ;  9  Jur.  452.) 


[694] 


A  fi,  fa,  issued  against  B.  When  the  officer  went  to  B.*8  premises,  on  the 
11th  of  July,  to  execute  the  warrant,  he  found  a  man  in  poseession  on 
behalf  of  trustees  under  a  deed  of  assignment  executed  by  B.  for  the  hen^ 
fit  of  his  creditors.  The  officer  thereupon  retired  without  making  a  lery. 
On  the  14th  a  fiat  issued  against  B.,  under  which  he  was  duly  declared 
bankrupt.  On  the  loth  of  August,  the  officer  again  entered,  and  made  an 
inventory  of  the  goods  on  the  premises,  asserting  that  he  considered  himself 
in  possession.  On  the  2nd  of  September,  the  assignees  of  B.  paid  the  sum 
claimed  under  the  writ,  in  order  to  prevent  the  sheriff  from  proceeding  to  a 
sale,  which  he  threatened  to  do : 

Held,  that  the  assignees  were  entitled  to  recover  back  the  money  so  paid« 
in  an  action  for  money  had  and  received  to  their  use ;  and  that,  if  neces- 
sary, it  must  be  assumed,  as  against  the  sheriff,  that  he  was,  at  the  time,  in 
possession  of  the  goods  (2). 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiffs,  as  assignees  of  Bate  &  Co.,  bankrupts. 
Plea,  Non  assunipsit. 
The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London 

(1)  Supposing  Gray  to  be  liable  as  a  773,  «.  (1 1),  the  defendant  would  haTe 

joint  tort-feasor  with  Palmer,  he  could  been  liable  in  respect  of  his  possession 

not,  if  sued  alone,  plead   the  non-  of  the  premises. 

joinder  of  Palmer,  either  in  abatement  There  seems  to  be  no  objection  to  a 

or  in  bar.    According  to  the  rule  laid  joint    action    against   the  immediate 

down  in  Bush  v.  Steinman,  the  remedy  wrong-doer  and  the  ultimate  principal, 

would  be  either  against  the  defendant,  where,  as  in  the  principal  case,  the  act 

the  employer  paramount,  or  against  of  the  immediate  wrong-doer  appears 

the  imme(Uate  wrong-doer,  the  party  to  be  such  as  would  not  subject  him  to 

employed     j>aravailt  —  the     person  an  action  of  trespass, 

engaged  by  Palmer   to    remove   the  (2)  Cited  and  followed  in  T^ocrfiCArinr/ 

rubbish,  and  not  against  the  mesne  v.  Ram  Kishen  Sinyh  (1881)  L.  £.  8 

agent,  Palmer.     And,  according  to  the  Ind.  Ap.  Ca.  93,  98. — J.  G.  P. 
case   of   Beaulieu   v.   Finyhiirif  supra ^ 
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after  last  Easter  Term.    The  following  facts  appeared  :  Until  their       valpy 

bankruptcy,  Bate  &  Co.   carried  on   the  business  of  brewers  at      manlby. 

Budgeley,  in  Staffordshire.     On  the  10th  of  July,  1844,  a  writ  of 

fi.  ja.  issued  upon  a  judgment  obtained  against  Bate  &  Co.  at  the 

suit  of  one  Garnston.     This  writ  was  sent  to  the  office  of  the 

defendant,  the  Sheriff  of  Staffordshire,  at  Stafford,  where  it  was 

received  on  the  11th.     A  warrant  was  immediately  granted  and 

put  into  the  hands  of  an  officer,  who  went  with  an  assistant  to  the 

premises  of  Bate  &  Co.  for  the  purpose  of  levying  under  it.    Upon 

arriving  there,  the  officer  was  informed  that  Bate  &  Co.  had  that 

day  (the  11th  of  July)  executed  a  deed  conveying  all  their  property 

and  effects  to  trustees,  in  trust  for  the  benefit  of  their  creditors. 

The  officer  thereupon  forebore  to  make  any  actual  seizure;  but 

said  that  he  considered  himself  in  possession,  and  would  come 

every  day  to  make  claim,  until  he  knew  whether  *or  not  the  sheriff      [  ♦sss  ] 

would  interplead;  and  he  left  his  assistant  with  the  warrant  at 

Budgeley.     On  the  14th  of  July,  Hkfiat  in  bankruptcy  issued  against 

Bate  &  Co.,  and  a  messenger  entered  and  remained  in  possession. 

The  officer  afterwards,  viz.  on  the  15th  of  August,  went  in  under 

the   sheriff's  warrant,  and  made  an  inventory  of  the  property, 

breaking  open  a  cartshed,  and  taking  out  a  waggon.     On  the  2nd 

of  September,  the  messenger  under  ih^fiat  being  still  in  possession, 

the  assignees  sent  a  clerk  to  the  under  sheriff's  office  at  Stafford,  to 

inquire  whether  or  not  the  sheriff  intended  to  sell :  and,  upon  the 

undersheriff  saying  that  he  did,  the  clerk  paid  the  amount  claimed 

on  the  writ,  under  protest. 

On  the  part  of  the  defendant,  it  was  insisted  that  that  which  was 
done  on  the  11th  of  July  amounted  to  a  seizure :  but,  the  learned 
Judge  expressing  a  strong  opinion  to  the  contrary,  it  was  then  con- 
tended that  the  payment  was  voluntarily  made  by  the  assignees, 
with  full  knowledge  of  all  the  facts,  and  therefore  that  they  were  not 
entitled  to  recover  back  the  money.  For  the  plaintiffs  it  was  sub- 
mitted that  the  payment  was  not  voluntary,  but  was  made  for  the 
purpose  of  releasing  the  property  from  a  sort  of  duress. 

The  learned  Judge  was  of  opinion  that  the  wrongful  seizure  of 
the  goods  of  another  does  not  amount  to  duress,  so  as  to  justify  a 
voluntary  payment,  with  knowledge  of  all  the  facts,  in  order  to 
obtain  their  release ;  on  the  ground  that  the  owner  of  the  goods 
must  be  taken  to  know  his  legal  rights,  and  that,  if  they  are 
invaded,  he  has  his  remedy  by  action. 

A  verdict  was  taken  for  the  plaintiffs,  damages  B73/.  &s.  9(L, 
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Valpt       with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Manlkt.      Coart  should  be  of  opinion  that  the  action  was  not,  under  the 
circumstances,  maintainable. 

[  596  ]  Talfonrd,   Serjt.,   in   the  last    Term,   obtained    a    rule    imW 

accordingly.  He  referred  to  Lindon  v.  Hooper  (i),  Atiee  v.  Bttck- 
home  (2),  Parker  v.  The  Great  Western  Railway  Company  (8),  and 
Lackington  v.  Elliott  (4). 

Sir   T.    Wilde,   Serjt.    (with   whom   was  J.  P.  Wilde),  now 
showed  cause : 

The  undersheriff  having  obtained  the  money  under  the  pressure 
of  a  threat  to  sell  the  property,  what  pretence  can  there  be  for 
saying  that  the  payment  was  voluntary  ?  The  case  of  Lindon  v. 
Hooper  (i)  has  no  application.  It  was  there  held  that  an  action  of 
this  sort  would  not  lie  to  recover  back  money  paid  for  the  release 
of  cattle  taken  dnmage  feasant ^  though  the  distress  were  wrongful : 
but  that  was  so  held  expressly  upon  the  ground  that  it  was,  in  the 
opinion  of  the  Court,  an  inconvenient  form  of  action  in  which  to 
try  a  question  of  that  nature.  The  general  principle,  however,  is 
perfectly  clear,  and  is  well  settled  by  a  variety  of  cases.  [He  cited 
Barrett  v.  The  Stockton  and  Darlington  Railway  (s),  Parker  v.  Thf 

[  597  ]  Great  Western  Railway  Company  (3),  and  Hills  v.  Street  (6).]  It  is 
not  necessary,  in  such  a  case,  that  the  defendant  should,  beyond  all 
doubt,  possess  the  power  he  assumed  to  exercise :  the  plaintiff  is 
not  to  be  driven  to  a  contest  on  the  subject :  but,  if  the  one  party 
exacts  the  money  under  a  threat,  and  the  other  makes  the  payment 
under  the  influence  of  that  threat,  it  may  be  recovered  back.  Here, 
the  sheriff,  throughout,  insisted  that  there  had  been  a  valid  seizure 
before  the  Jiat:  it  does  not  therefore  lie  in  his  mouth  to  say  th&t 
the  plaintiff's  apprehension  was  groundless.     [He  cited  M'Comhif 

[  598  ]  V.  Davies  (7),  Close  v.  Phipps  (8),  Snowdon  v.  Davis  (9)."]  There  are 
many  other  cases  in  which  this  principle  is  recognized.  To  these 
the  only  authority  that  opposes  itself  is  Knibbs  v.  HaU  (lo),  where 

(1)  Oowp.  414.  (7)  8  R.  B.  534  (6  East,  539;  2  J.  P. 

(2)  3  M.  &  W.  633.  Smith,  557). 

(3)  7  Man.  &  G.  253 ;  7  Scott,  N.  R.  (8)  7  Man.  &  G.  589 ;  8  Scott,  N.  R. 
835.  381. 

(4)  7  Man.  &  G.  538 ;  8  Scott,  N.  R.  (9)  I  Taunt.  359,po«f,  784,    And  se^ 
275.  Hamlet  v.  Richardson,  35  R.  R.  650  (9 

(5)  2  Man.  &  G.  134 ;  2  Scott,  N.  R.  Bing.  644 ;  2  Moo.  &  Sc  811). 
337.    And  see  11  CI.  &  Fm.  590.  (10)  1  Esp.  N.  P.  C.  84. 

(6)  5  Bing.  37 ;  2  Moo.  &  P.  96. 
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Lord  Ebnyon  ruled  at  Nisi  Prias,  that,  where  a  party  threatened  valpt 
with  a  distress  for  rent  pays  money  against  the  payment  of  which  makley. 
he  might  legally  have  defended  himself,  but  does  not  do  it, 
this  shall  not  be  deemed  a  payment  by  compulsion,  nor  shall  he 
be  allowed  to  set  it  off  against  another  demand.  In  Brown  v. 
M'Kinally  (i),  the  payment  was  voluntary ;  and  the  ruling  pro- 
ceeded on  the  ground  upon  which  Marriott  v.  Hampton  (2),  and 
that  class  of  cases,  was  determined,  viz.  that,  where  money  has 
been  paid  under  compulsion  of  legal  process,  to  allow  the  defendant 

to  recover  it  back  would  give  rise  to  endless  litigation.     In  v. 

Pigott  (8),  this  form  of  action  was  brought  to  recover  back  money 
paid  to  the  steward  of  a  manor,  for  producing  at  a  trial  some  deeds 
and  Court-rolls,  and  for  which  he  had  charged  extravagantly :  the 
objection  was  taken,  that  the  money  had  been  voluntarily  paid,  and 
so  could  not  be  recovered  back  again ;  but,  it  appearing  that  the 
party  could  not  do  without  the  deeds,  so  that  the  money  was  paid 
through  necessity  and  the  urgency  of  the  case,  it  was  held  to  be 
recoverable. 

(TiNDAL,  Ch.  J. :  That  was  the  *authority  we  mainly  relied  on  in       [  •59»  ] 
Parker  v.  The  Great  Western  Railway  Company.) 

In  Dew  V.  Parsons  (4),  where  a  sheriff  claimed  as  of  right,  upon  a 
warrant  issued  by  him  in  the  execution  of  his  office,  a  larger  fee 
than  he  was  entitled  to  by  law,  and  the  attorney  paid  it  in  ignorance 
of  the  law  ;  it  was  held  that  the  latter  might  maintain  money  had 
and  received  for  the  excess  paid  above  the  legal  fee,  or  might  set  off 
the  same  in  an  action  by  the  sheriff  against  him.  In  Shaw  v. 
Woodcock  {^)y  it  was  held  that  money  paid  as  the  only  means  of 
recovering  possession  of  property  to  which  the  party  is  entitled, 
constitutes  a  compulsory  payment,  and  may  be  recovered  back. 
Here,  the  sheriff  having  avowed  an  intention  to  sell,  the  plaintiff, 
yielding  to  the  pressure  of  that  threat,  paid  the  money,  with  notice 
of  his  intention  to  dispute  the  right.  Both  principle  and  authority, 
therefore,  concur  to  sustain  the  plaintiffs'  claim. 

Talfourd,   Serjt.  (with  whom  was  F.  V.  Lee),  in  support  of 
the  rule: 

The  question  here  is  whether  the  sheriff  was  in  such  a  position, 

(1)  5  R.  E.  739  (1  Esp.  N.  P.  C.  279).  (4)  21  R.  R.  404  (2  B.  &  Aid.  562). 

(2)  4  R.  R.  439  (7  T.  R.  269).  (5)  31  R.  R.  158  (7  B.  &  C.  73 ;  9 

(3)  Cited  by  Lord  Kenyon  in  Cart-  Dowl.  &  Ry.  889). 
nrvjht  V.  RowUyy  2  Esp.  N.  P.  C.  724. 
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valpy  as  to  what  he  had  done  or  threatened,  as  to  authorise  the  assignees 
MAVLsr.  ^0  P^^  ^^^  ^o  his  immediate  election  to  claim  or  to  abandon  the 
seizure.  He  clearly  had  no  such  possession  as  to  impower  him  to 
carry  into  effect  the  threat  to  sell ;  nor  was  any  thing  done  by  him 
in  assertion  of  his  right  to  sell.  The  payment,  therefore,  was  not 
a  payment  under  compulsion. 

(TiNDAL,  Ch.  J. :  The  question  is  whether  the  circumstances  were 
such  as  were  calculated  to  induce  any  reasonable  person  to  believe 
that  he  had  such  power.) 

It  is  not  because  an  unfounded  claim  is  made  that  the  party, 
submitting  to  it,  is  entitled  to  bring  an  action  to  recover  back 
the  money. 

[  *600  ]  (Gbesswell,  J. :  Suppose  *a  person  against  whom  the  sheriff  has 

a  writ,  offers  him  money,  saying  he  offers  it  not  in  satisfaction  of 
the  sum  mentioned  in  the  writ,  but  under  protest,  would  the  officer 
be  bound  to  accept  it?) 

Possibly  not.  In  all  the  cases  cited  something  more  has  appeared 
than  in  the  present  case — some  immediate  power  in  the  recipient 
to  dispose  of  the  property;  as  in  Close  v.  Phipps{i)^  where  the 
attorney  for  the  mortgagee,  having  possession  of  the  title-deeds, 
and  a  power  of  sale,  threatened  to  exercise  that  power  unless  his 
exorbitant  demand  was  complied  with  (2)  ;  and  in  Snowdon  y. 
Davis  (9),  where  the  officer  was  in  possession  of  the  goods.  [He 
referred  to  Atlee  v.  Backhouse  {4)  and  Lackington  v.  Elliott  (5).] 

[  602  ]        TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  the  verdict  in  this  case  was  right,  and  ought 
not  to  be  disturbed.  The  question  is,  whether  the  payment  made 
by  the  plaintiffs  on  the  2nd  of  September,  waB  a  voluntary  payment, 
or  a  payment  under  a  species  of  duress.  It  seems  to  me  that  all 
the  circumstances  show,  that,  when  the  assignees  made  the  pay- 
ment, they  had  just  and  reasonable  ground  for  apprehending  that 
the  sheriff  would  proceed  to  a  sale  that  might  have  operated 
injuriously  to  their  interests,  unless  the  money  were  paid.  The 
payment,  therefore,  was  not  voluntary,  but  was  made  for  the 

(1)  7  Man.  &  G.  589 ;  8  Scott,  N.  B.       Vide  7  Man.  &  O.  590,  n. 
381.  (3)  1  Taunt.  359. 

(2)  In  that  cose  the  mortgagee  was  (4)  3  M.  &  W.  633. 

legally  entitled  to  do  that  which  his  (5)  7  Man.  &  G.  538;  8  Scott,  K.  £. 

attorney  threatened  should  be  done.      27o» 
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purpose  of  averting  a  threatened  evil.    The  whole  facts  that  were       valpy 

in  evidence  point  that  way.    In  the  first  place,  the  officer  was  armed      makley. 

with  a  writ,  under  which  he  had  power  to  seize  the  property.    In 

the  next  place,  though  the  officer  had  not  actually  made  a  levy 

before  the  date  of  the^t,  he  had  been  upon  the  premises,  and  had 

said  that  he  considered  himself  in  possession,  and  would  come  every 

day  to  make  claim,  until  he  knew  whether  or  not  the  sheriff  would 

interplead ;  and  on  the  15th  of  August  he  broke  open  the  door  of  a 

cart-shed,  and  took  a  waggon,  and  made  an  inventory  of  all  the 

property  on  the  premisiss.    The  officer  making  this  sort  of  coiftinual 

claim,  and  insisting  that  he  has  made  an  actual  seizure — though  it 

turns  out  that  he  has  not — I  think,  that,  as  against  the  sheriff,  we 

may  assume  that  he  was  in  possession.     All  the  cases  show,  that, 

where  a  party  is  in,  claiming  under  legal  process,  the  owner  of  the 

goods  contending  that  the  possession  is  illegal,  and  paying  money 

to  avert  the  evil  and  inconvenience  of  a  sale,  may  recover  it  back 

in  an  action  for  money  had  and  received,  if  the  claim  turns  out  to 

have  been  unfounded.    Without  going  through  the  authorities,  it 

is  enough  to  say  that  this  case  falls  within  the  exception  in  the 

dictum  *of  Lord  Kbnyon,  in  Ftdham  v.  Down  ()),  that,  "where  a       [  ♦60S] 

voluntary  payment  is  made  of  an  illegal  demand,  the  party  knowing 

the  demand  to  be  illegal,  without  an  immediate  and  urgent  necessity 

(or,  unless  to  redeem  or  preserve  your  persob  or  goods),  it  is  not 

the  subject  of  an  action  for  money  had  and  received  " — a  form  of 

expression  which  clearly  assumes,  that,  if  there  be  an  immediate 

and  urgent  necessity,  or  the  payment  is  made  for  the  purpose  of 

redeeming  or  preserving  one's  person  or  goods,  the  right  to  bring 

this  sort  of  action  exists.     Nor  am  I  able  to  distinguish  this  case 

from  Snowdon  v.  Davis  (2).     I  am  not  aware  that  there  is  any 

difficulty  or  impropriety  in  laying  it  down,  that,  where  money  is 

voluntarily  paid,  with  full  knowledge  of  all  the  circumstances,  the 

party  intending  to  give  up  his  right,  he  cannot  afterwards  bring  an 

action  for  money  had  and  received ;  but  that  it  is  otherwise,  where, 

at  the  time  of  paying  the  money,  the  party  gives  notice  that  he 

intends  to  resist  the  claim,  and  that  he  yields  to  it  merely  for  the 

purpose  of  relieving  himself  from  the  inconvenience  of  having  his 

goods  sold. 

GOLTHAN,  J. : 

I  am  of  the  same  opinion.     The  case  of  Snowdon  v.  Datns  is  a 
(1)  6  Esp.  N.  P.  C.  26,  n,  (2)  1  Taunt.  359. 


784  1845.     C.  P.     1  C.  B.  608—604.  [b.b. 

Valpy  full  authority  for  our  present  decision.  It  was  a  very  remarkable 
Maklky.  case.  A  writ  of  distringas  had  issued  out  of  the  Exchequer,  directed 
to  the  Sheriff  of  Berks,  requiring  him  to  distrain  the  inhabitants  of 
the  borough  of  New* Windsor  by  their  lands  and  chattels,  and  to 
answer  the  issues  of  such  lands,  so  that  they  should  appear  to 
render  an  account  as  in  an  annexed  schedule  mentioned.  The 
schedule  referred  to  was,  in  substance,  "Upon  the  inhabitants  of 
the  borough  of  New- Windsor,  for  the  deficiency  of  G.  Dixon  and 
J.  Snow,  collectors  in  the  said  borough,  the  several  sums  otll.  8«.  2d., 
[  *604  ]  and  74L  2«."  Upon  this  writ,  the  ^sheriff  issued  a  warrant  to  his 
bailiff,  the  defendant,  commanding  him  to  distrain  the  inhabitants 
of  New- Windsor  for  the  insufficiency  of  Dixon  and  Snow,  for  the 
sums  of  71.  8s.  2d.,  and  741,  28.  The  defendant  seems  to  have 
misunderstood  the  effect  of  the  warrant.  It  authorised  him  to 
levy  issues  of  one  shilling  in  the  pound;  whereas  he  thought  it 
authorised  the  levy  of  the  full  amount  of  the  sums  therein  men- 
tioned, and  he,  accordingly,  demanded  those  sums  of  the  plaintiff, 
an  inhabitant  of  the  borough,  who  paid  them,  obtaining  from  the 
defendant  a  receipt  for  so  much  money  by  him  distrained  under  the 
writ.  A  second  distringas  issued,  under  which  the  sheriff  issued 
his  warrant  to  the  defendant  to  distrain  upon  Dixon  and  Snow 
182Z.  lis.  7d.  Upon  this  latter  warrant  the  defendant  demanded  of 
the  plaintiff  the  I82L  14«.  7d.,  and  also  61.  I2«.  5d.  for  issues.  The 
plaintiff  refusing  to  pay,  the  defendant  seized  his  goods;  whereupoo 
the  plaintiff  paid  both  sums,  the  defendant  giving  him  a  receipt  for 
the  money  as  received  under  the  writ,  viz.  *' distringas,  182Z.  14<.  7d., 
issues,  61.  128.  5d.''  The  first  payment  there  was  made  under 
circumstances  similar  to  those  of  the  present  case ;  and  the  Court 
held,  that,  inasmuch  as  the  money  was  paid  under  the  terror  of  a 
distress,  to  an  officer  apparently  clothed  with  some  sort  of  legal 
authority  to  receive  it,  the  plaintiff  was  entitled  to  recover  it  back 
in  an  action  for  money  had  and  received,  notwithstanding  it  had 
been  paid  over  by  the  officer  to  the  sheriff,  and  by  the  sheriff 
to  the  Exchequer  (1).  If  that  case  had  stood  upon  the  second 
warrant  alone,  I  think  it  would  have  supported  our  judgment ;  for, 
I  cannot  see  much  difference  between  an  actual  seizure  and  a 
threat  to  seize.  The  case  altogether  is  a  distinct  authority  to 
show  that  the  payment  in  the  present  case  was  not  a  voluntary 
payment. 

(1)   Vide  Eduanh  v.   IliMiny.   51      And  see 2  Nev.  &  M.  3S2 ;  3  Nev.  vV M. 
K.  K.  662  (o  Taunt.  815;  1  Marek  ^77).      452;  4  Man.  &  G.  401. 
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Crbsswell,  J.:  Valpy 

I  am  also  of  opinion  that  this  verdict  ought  to  stand ;  that  the      Manlby. 
payment  in  question  was  not  a  voluntary  payment,  but  a  payment       L  ^05  ] 
made  under  that  sort  of  duress  which  entitles  the  party  making  it 
to  bring  an  action  to  recover  it  back. 

Two  or  three  classes  of  cases  have  been  adverted  to  in  the  course 
of  the  argument.  In  Mairiott  v.  Hampton  (i),  where  money  had 
been  paid  by  the  plaintiff  to  the  defendants  under  the  compulsion 
of  legal  process,  which  was  afterwards  discovered  not  to  have  been 
due,  it  was  held,  that  the  plaintiff  could  not  recover  it  back  in  an 
action  for  money  had  and  received ;  Lord  Kbnyon  observing,  ''  If 
this  action  could  be  maintained,  I  know  not  what  cause  of  action 
could  ever  be  at  rest.  After  a  recovery  by  process  of  law,  there 
must  be  an  end  of  litigation,  otherwise  there  would  be  no  security 
for  any  person."     Hamlet  v.  Richardson  (2)  is  to  the  same  effect. 

Another  class  of  cases  tending  to  the  same  result,  is  that  to  which 
Longridge  v.  DoJTille  {s)  and  Atlee  v.  Backhouse  (4)  belong,  where 
money  paid  for  the  settlement  of  a  doubtful  claim  was  held  not  to 
be  recoverable  back. 

The  present  case,  however,  does  not  range  itself  within  either  of 
those  classes.  Here,  the  plaintiffs  did  not  submit  to  the  demand 
in  the  sense  that  would  make  the  payment  voluntary.  The  money 
was  paid,  not  in  satisfaction  of  the  writ,  but  to  induce  the  sheriff 
to  refrain  from  putting  into  execution  his  threat  to  sell  the  property. 
It  has  been  contended  that  there  was  no  duress :  but  I  think  that 
which  the  sheriff  did,  clearly  amounted  to  duress.  He  claimed  to 
have  seized  the  goods  in  time.  The  assignee  asserted  that  there 
had  been  no  seizure  before  the  issuing  of  the  fiat.  The  sheriff 
proceeded  to  make  an  inventory,  insisted  on  his  possession,  *and  [  *^06  ] 
threatened  to  follow  that  up  by  a  sale.  If  he  had  actually  seized 
the  goods  at  the  time  the  payment  was  made,  the  payment  would 
clearly  have  been  a  payment  on  compulsion :  and  that  which  he  did 
was  quite  sufficient  to  prevent  its  being  considered  a  voluntary 
payment.  I  entirely  agree  with  my  brother  Coltman  in  the 
application  of  the  decision  in  Snowdon  v.  Davis  to  the  present 
ease,  and  that  a  threat  to  seize  and  sell,  would  have  the  same 
effect  as  an  actual  seizure.     Carter  v.  Carter  (5)  is  also  an  authority 

(1)  4  E.  R.  439  (7  T.  B.  269).  (5)  30  R.  R.  677  (5  Ring.  406  ;    2 

(2)  35  R.  R.  650  (9  Ring.  644;  2  Moo.  &  P.  732).  And  see  Saps  ford  v. 
Moo.  &  Sc.  811).  Flttcher,  stated  32  R.  R.  671  (4  T.  R. 

(3)  5  B.  &  Aid.  117.  511);  Sturgeas  v.  Farrington,  4  Taunt 

(4)  3  M.  &  W.  633.  614 ;  Taylor  v.  Zamiray  16  R.  R.  668  (6 
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valpy  to  show  that  this  was  not  a  voluntary  payment.  Tt  was  there  held 
Manlet.  ^^^^  ^  payment  of  a  groond-rent  by  the  occupier,  in  default  of  the 
mesne  tenant,  is  not  the  less  a  compulsory  payment  because  the 
occupier  makes  it  without  waiting  to  be  distrained  upon.  The  only 
distinction  between  that  case  and  the  present  is,  that  there,  the 
taking  by  the  superior  landlord  would  have  been  lawful ;  whereas 
here,  a  seizure  and  sale  by  the  sheriff  would  have  been  wrongful, 
because  there  had  been  no  levy  before  the  issuing  of  the  fiaU  It 
would  be  an  odd  thing  to  hold  that  money  paid  under  a  threat  to 
do  something  that  might  rightfully  be  done,  may  be  recovered  back, 
but  that,  where  the  threat  is  to  do  something  that  would  be 
wrongful,  the  same  result  is  not  to  follow.  Moreover,  I  think  the 
sheriff  can  hardly  be  allowed  to  say  that  he  had  not  seized  the  goods, 
seeing  that  the  officer,  throughout,  insisted  that  he  was  in  possession. 
The  payment  having  been  made,  not  in  satisfaction  of  the  writ,  but 
to  avert  a  sale,  and  with  notice  to  the  sheriff  that  his  right  to  receive 
the  money  would  be  disputed,  I  think  the  plaintiffs  are  not  precluded 
from  maintaining  this  action. 

[607]       Erlb,  J.: 

I  also  think  that  this  rule  should  be  discharged,  on  the  ground 
that  the  conduct  of  the  sheriff's  officer  precludes  the  sheriff  from 
contending  that  the  payment  was  voluntary. 

RvXe  discharged, 

1845.  DOE  D.   WYATT  v.  BYRON  and  Others. 

'^^'  (1  C.  B.  623—634 ;  S.  C.  14  L,  J.  C.  P.  207 ;  3  D.  &  L.  31.) 

[  623  ]  In  ejectment  upon  a  forfeiture  for  non-pa3*ment  of  rent,  a  sub-lessee 

is  entitled  to  a  stay  of  proceedings  on  payment  of  the  rent  and  costs,  under 
the  4  Geo.  11.  c.  28,  s.  4  (1). 

Ejectment,  brought  to  recover  the  possession  of  five  houses 
situate  in  Park  Place,  Paddington,  for  non-payment  of  rent,  and 
other  breaches  of  covenant.  The  premises  in  question  were  demised 
by  Matthew  Wyatt,  the  lessor  of  the  plaintiff,  to  one  James  Steel, 
[  '624  ]  by  ♦five  several  leases,  dated  respectively  the  1st  of  December,  1841, 
Steel  becoming  insolvent,  in  February,  1842,  transferred  all  his 
interest  in  the  premises,  save  and  except  the  last  two  days  of  the 
terms  created  by  the  above-mentioned  leases,  to  the  defendants. 

Taunt.  524  ;  2  Marsh.  220) ;  Stubba  v.  (1)  See  now  the  Common  Law  Pro- 

I'araons,  3  B.   &  Aid.  516;    Dyer  v-      oedure  Act,  1852(15  &  16  Vict,  c,  76, 
Bowlty,  2  Bing.  94, 9  Moore,  196.  s.  212).— J.  G.  P. 
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as  trastees  on  behalf  of  themBelves  and  his  other  creditors.    None       doe  d. 

Wyatt 
of  the  leases  containing  a  proviso  for  re-entry  for  breach  of  any  ^, 

of  the  covenants  therein  contained,  or  for  any  other  cause  than      Bteon. 

non-payment  of  rent,  the  defendants'  attorney  took  out  a  summons 

to  stay  the  proceedings  upon  payment  of  the  amount  due  for  rent 

and  costs,  under  the  4  Geo.  II.  c.  28,  s.  4.     The  parties  attended 

before  Maule,  J.,  when  it  was  insisted  on  the  part  of  the  lessor 

of  the  plaintiff,  that  the  provision  in  the  Act  referred  to  applied 

only  to  tenants  or  their  assigns,  neither  of  which  characters  was 

filled  by  the  defendants,  inasmuch  as  Steel  had  reserved  to  himself 

a  reversion  of  two  days.    The  learned  Judge  made  an  order,  limiting 

it  however  to  the  forfeiture  for  non-payment  of  rent. 

Byles,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  to  rescind  that  order,  on  the  ground  above  referred  to. 

Talfourd,  Serjt.  (with  whom  was  Addison),  now  showed  cause: 

The  Courts  were  in  the  habit  of  exercising  an  equitable  jurisdic- 
tion to  stay  proceedings  in  ejectment,  on  payment  of  the  rent  and 
costs,  before  the  passing  of  the  statute  4  Geo.  II.  c.  28 :  Downes  v. 
Turner  {i);  Smith  v.  Parks  (2).  And  in  Roe  d.  West  v.  Dam  (8), 
and  Doe  d.  Harris  v.  Masters  (4,),  the  statute  is  treated  as  con- 
firmatory of  a  power  already  inherent  in  the  Courts,  in  cases  of 
application  made  before  trial.  *The  defendants  are  clearly  within  [  '620  ] 
8.  2  :  and  it  would  operate  a  monstrous  hardship  if  they  should  be 
held  not  to  be  within  the  remedial  clause,  s.  4. 

(TiNDAL,  Ch.  J. :  *The  difficulty  is,  that  there  is  no  privity  of       [  *626  ] 
estate  between  the  defendants  and  the  landlord.) 

The  defendants  stand  in  the  place  of  the  lessee,  on  whose  behalf 
the  application  is  substantially  made. 

(Crbsswell,  J. :  It  certainly  is  not  easy  to  see  why  they  should 
be  entitled  to  relief  in  equity,  and  not  at  law.) 

In  Doe  d.  Whitfield  v.  Roe  (5)  it  was  held  that  the  mortgagee  of  a 
lease  has  the  same  title  to  relief  against  an  ejectment  for  non- 
payment of  rent,  and  upon  the  same  terms,  as  the  lessee  against 
whom  the  recovery  is  had. 

(1)  Cited  by  Holt,  Ch.  J.,  2  Salk.  (4)  26  R.  R.  422  (2  B.  &  G.  490;  4 
597.  Dowl.  &  Ry.  45). 

(2)  10  Mod.  383.  (5)  3  Taunt.  402. 

(3)  7  East,  363.   Stated  31  R.  R.  562. 
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Bob  d.  (TiNDAL,   Gh.  J. :    That  was  before  the  case   of   WiUiams   v. 

Y.  Bosanquet  (i). 

Bybon. 

Erle,  J.:  I  incline  to  think  that  the  word  ''tenant"  in  the 
statute  is  used  in  the  modem  sense — ^the  sense  in  which  it  is  ased 
in  the  proceedings  in  ejectment.) 

Tlie  statute  must  have  intended  to  give  to  the  tenant  a  remedy 
commensurate  with  the  right  given  to  the  landlord. 

[  627  ]  Byles,  Serjt.,  in  support  of  the  rule : 

The  defendants,  no  doubt,  may  have  relief  in  equity,  as  they 
might  have  had  if  the  case  had  occurred  before  the  statute,  the 
e£fect  of  which  was,  not  to  extend,  but  to  restrain  the  relief  before 
given.  [Sect.  8  was  evidently  intended  for  the  relief  of  the 
[  628  ]  landlord,  and  sect.  4  for  the  relief  of  the  tenant.]  These  defen- 
dants  are  not  within  the  protection  of  that  clause,  even  assuming 
the  word  *'  tenant "  there  to  mean  **  tenant  in  possession,"  as  has 
been  suggested ;  for  they  defend,  under  the  rule,  as  landlords. 
That,  however,  clearly  is  not  the  sense  in  which  the  word  ''  tenant'* 
is  used  in  the  Act. 

(Cbesswbll,  J. :  It  certainly  is  used  in  that  sense  in  one  part 
of  sect.  2.) 

In  this  clause  it  means  no  more  than  ''lessee."  If  the  Court 
extend  the  remedy  to  the  sub-lessee,  they  will  give  it  to  one  who 
is  not  bound  to  perform  the  covenants  in  the  lease,  and  to  whom, 
therefore,  the  Act  never  could  have  been  intended  to  apply. 
Downes  v.  Turtier  (2)  and  Smith  v.  Parks  (s)  are  no  authorities  for 
this  application.  In  the  former,  the  Court  stayed  the  proceedings, 
[  *629]  upon  the  defendant's  accepting  a  new  lease  *(the  entry  putting  an 
end  to  the  original  term),  and  sealing  a  counterpart,  in  addition 
to  bringing  the  amount  of  rent  into  Court.  And  as  to  Roe  d.  West 
V.  Davu  (4)  and  Doe  d.  Hairis  v.  Masters  (5),  it  was  enough  to  hold 
in  those  cases  that  an  application  after  trial  was  too  late :  they 
determine  nothing  more. 

(1)  21  B.  B.  585  (1  Brod.  &  B.  238 ;  (4)  7  East,  363.  Stated  31  R  B.  562. 

3  J.  B.  Moore,  500).  (5)  26  B.  B.  422  (2  B.  &  C.  490;  4 

(3)  2  Salk.  597.  DowL  &  By.  45). 
(3)  10  Mod.  383. 
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TiNDAL,  Ch.  J. :  DOEd. 

Wyatt 

We  must  not  decide  this  case  apon  the  particular  circumstances  _  «• 
of  difficulty  in  which  the  landlord  has  placed  himself  by  his  omission 
to  stipulate  in  the  leases  for  a  right  of  re-entry  for  other  breaches 
besides  non-payment  of  rent ;  and  our  decision  must  be  the  same 
as  if  all  the  other  covenants  had  been  duly  performed.  The 
difficulty  in  which  the  lessor  of  the  plaintiff  finds  himself,  arises 
from  his  own  neglect  in  not  extending  the  proviso  for  re-entry  to 
the  case  of  a  breach  of  any  of  the  covenants,  or  in  not  restraining 
the  lessee  from  sub-letting.  The  question  turns  more  immediately 
upon  the  fourth  section  of  the  statute.  We  are  not,  however, 
limited  to  the  consideration  of  that  clause,  but  are  at  liberty  to 
resort  to  any  other  part  of  the  Act,  in  order  to  see  whether  the 
words  "  tenants  or  assigns  *'  are  to  bear  the  limited  construction 
contended  for  on  the  part  of  the  lessor  of  the  plaintiff.  Comparing 
the  terms  of  the  fourth  section  with  those  of  the  second,  it  seems 
to  me  that  the  word  ''tenant'*  is  large  enough  to  embrace  an 
under-lessee.  By  section  2  a  provision  is  made  in  favour  of  the 
landlord — that,  *'  in  case  the  lessee  or  lessees,  his,  her,  or  their 
assignee  or  assignees,  or  other  person  or  persons  claiming  or 
deriving  title  under  the  said  leases,  shall  permit  and  suffer  judg- 
ment to  be  had  and  recovered  on  such  ejectment,  and  execution 
to  be  executed  thereon,  without  paying  the  rent  and  *arrears,  [  •630  ] 
together  with  full  costs,  and  without  filing  any  bill  or  bills  for 
relief  in  equity  within  six  calendar  months  after  such  execution 
executed,  then,  and  in  such  case,  the  said  lessee  or  lessees,  his, 
her,  or  their  assignee  or  assignees,  and  all  other  persons  claiming 
and  deriving  under  the  said  lease,  shall  be  barred  and  foreclosed 
from  all  relief  or  remedy  in  law  or  equity,  other  than  by  writ  of 
error  for  reversal  of  such  judgment,  in  case  the  same  shall  be 
erroneous ;  and  the  said  landlord  or  lessor  shall  from  thenceforth 
hold  the  said  demised  premises  discharged  from  such  lease."  The 
persons  who  are  thus  debarred  of  remedy  are,  the  lessee  or  lessees, 
his,  her,  or  their  assigns,  or  sub-lessees,  or  other  persons  claiming 
or  deriving  under  the  lease.  And,  when  we  come  to  section  4 — 
which  was  intended  for  the  benefit  of  the  tenant  or  lessee — one 
would  naturally  expect  to  find  its  terms  co-extensive  with  those 
of  the  previous  section,  and  sufficient  to  embrace  all  those  whose 
remedy  was  thereby  barred.  The  words  are :  "  If  the  tenant  or 
tenants,  his,  her,  or  their  assignee  or  assignees,  do  or  shall,  at  any 
time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor 
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Doe  d.       or  landlord,  his  executors  or  administrators,  or  his,  her,  or  their 

\^Y  ATT 

^  attorney  in  that  cause,  or  pay  into  the  Court  where  the  same  cause 

Byron.  jg  depending,  all  the  rent  and  arrears,  together  with  the  costs, 
then,  and  in  such  case,  all  further  proceedings  on  the  said  eject- 
ment shall  cease  and  be  discontinued.*'  It  seems  to  me  that  it 
would  be  singular  to  hold  that  a  stricter  and  closer  sense  is  to  be 
given  to  the  word  "  tenant "  in  section  4,  which  is  dealing  with  the 
relief  to  be  afforded  to  the  lessee  and  those  claiming  under  the 
lessee,  than  in  section  2,  which  deprives  of  remedy  both  lessees 
and  sub-lessees.  It  is  further  to  be  observed,  that  the  fourth 
section  does  not,  in  terms,  require  the  rent  to  be  paid  by  the  person 
[  •681  ]  from  whom  it  *is  due :  the  requisites  of  the  Act  would  be  as  well 
answered  by  a  payment  by  an  intermediate  party  (i).  I  am  there- 
fore of  opinion  that  the  fourth  section — which  is  a  remedial  one, 
and  is  to  be  construed  accordingly — does  comprehend  persons 
circumstanced  like  these  defendants,  and  consequently  that  this 
rule  should  be  discharged. 

COLTMAN,  J. : 

This  case  has  been  ingeniously  argued  on  the  part  of  the  lessor 
of  the  plaintiff ;  but  it  appears  to  me  that  the  argument  used  seeks 
to  enforce  too  critical  a  construction  of  the  statute.  The  main 
objects  of  the  Act  were,  the  more  easy  recovery  of  rents,  and  the 
renewal  of  leases — securing  to  the  landlord  the  rent  due  in  respect 
of  the  land,  without  reference  to  any  other  covenants  in  the  lease. 
Our  construction  should  be  such  as  to  forward  those  objects,  and 
not  such  as  to  restrain  the  effect  of  it  on  account  of  some  difficulty 
which  it  was  not  the  intention  of  the  Act  to  relieve  against.  The 
argument  we  have  heard  is  founded  mainly  on  the  omission  from 
sect.  4  of  the  words  '*  or  other  person  or  persons  claiming  or 
deriving  under  the  said  leases,"  which  are  found  in  sect.  2,  and 
which,  it  is  said,  would  also  have  been  found  in  sect.  4,  if  such 
had  been  the  intention  of  the  Legislature.  The  argument  would 
have  had  more  weight  if  the  expression  had  been  '*  lessee  or  lessees, 
or  his,  her,  or  their  assignee  or  assignees,"  as  in  the  previous 
section :  but  the  fourth    section    changes  the  phraseology,   and 

(1)  So,  in  the  case  of  a  mesnalty,  his  own  cattle  into  the  pound  in  sub- 
where  the  tenant  paravaile  was  dis-  stitution  for  the  cattle  of  his  tenant, 
trained  upon  by  the  lord  paramount,  In  the  principal  case,  however,  the 
the  mesne,  or  intermediate,  tenant  party  willing  to  pay  the  rent  is  not  the 
might  pay  the  rent,  or  might,  if  the  intermediate  tenant,  but  the  tenant 
lord  refused  to  receive  the  rent,  put  puravaile. 
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substitutes  for  lessee  or  lessees,  ''tenant  or  tenants/'  which  latter       DoEd. 
words  *admit  of  a  far  more  enlarged  interpretation.    The  second  ^ 

section   also  speaks   of   a   *'  tenant  in  actual  possession  of  the       Bykok. 

r  •632  1 

premises,"  which  is  a  much  more  extended  description  than  "  lessee       '•         ^ 
or  lessees."     The  construction  we  are  now  putting  upon  the  Act 
gives  to  the  landlord  all  the  advantages  it  was  intended  to  give 
him,  viz.  security  for  the  payment  of  his  rent.    For  these  reasons,  I 
think  there  is  no  ground  for  setting  aside  my  brother  Matjlb's  order. 

Cbesswbll,  J. : 

The  order  is  couched  in  guarded  terms,  to  relieve  the  defendants 
from  the  forfeiture  by  reason  of  non-payment  of  rent ;  and  it  is 
-with  a  view  to  that  point  only  that  we  are  called  upon  to  put  a 
construction  upon  the  statute.  My  brother  Byles  points  out  a 
great  hardship  on  the  landlord,  inasmuch  as  the  sub-lessee  is  under 
no  liability  to  him.  Our  construction,  however,  would  be  the  same, 
even  if  the  lease  had  contained  a  proviso  for  re-entry  for  a  breach 
of  any  of  the  covenants;  for,  if  there  be  any  other  ground  of 
forfeiture  than  the  non-payment  of  rent,  the  order  does  not  interfere 
-with  it ;  and,  if  the  lessor  is  damaged  by  reason  of  the  insufficiency 
of  the  proviso  for  re-entry,  that  is  his  own  fault.  We  cannot  take 
into  consideration  the  nature  and  contents  of  the  under-lease.  Now, 
the  statute  contemplates  two  states  of  things.  The  second  section 
gives  certain  facilities  to  the  landlord.  It  supposes  an  action  of 
ejectment  brought  by  him  for  non-payment  of  rent ;  and  enacts, 
that,  in  case  the  lessee  or  assignee,  or  other  person  claiming  or 
deriving  under  the  lease,  allows  the  action  to  go  on  to  judgment 
and  execution,  without  paying  the  rent  and  costs,  and  without 
filing  any  bill  for  relief  in  equity  within  six  months  after  such 
execution  executed,  then  the  lessee  or  assignee,  or  other  person 
claiming  and  deriving  under  the  lease,  shall  be  barred  from  all 
relief  or  remedy  in  law  *or  equity.  Sect.  3  provides,  that,  in  case  [  ♦633  ] 
the  said  ''  lessee  or  lessees,  his,  her,  or  their  assignee  or  assigns, 
or  other  person  or  persons  claiming  any  right,  title,  or  interest  in 
law  or  equity,  of,  in,  or  to  the  said  lease,"  shall,  within  the  time 
mentioned  in  the  previous  section,  file  a  bill  in  equity  for  relief, 
unless  he  shall,  within  forty  days  after  the  filing  of  the  answer,  pay 
the  rent  and  costs  into  Court,  he  shall  not  have  an  injunction  to 
restrain  the  proceedings  at  law.  That  section  applies  to  proceedings 
in  equity  after  judgment.  The  fourth  section  applies  to  the  case 
of  a  party  coming  to  the  Court  in  which  the  action  is  brought,  for 
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DoBd.  relief  before  judgment.  In  the  latter  part  of  sect.  2  the  phrase  is 
V.  changed,  the  words  "  or  other  person  or  persons  claiming,"  &c., 

Bybok.  being  omitted.  A  similar  change  of  phrase  is  to  be  observed  in 
sect.  4 :  it  begins  with  enacting  "  that,  if  the  tenant  or  tenants,  his, 
her,  or  their  assignee  or  assignees,  do  or  shall  at  any  time  before 
the  trial  in  such  ejectment  pay,  or  tender,  to  the  lessor  or  landlord, 
his  executors  or  administrators,  or  his,  her,  or  their  attorney  in 
that  cause,  or  pay  into  the  Court  where  the  same  cause  is  depending, 
all  the  rent  and  arrears,  together  with  the  costs,  then  and  in  such 
case  all  further  proceedings  on  the  said  ejectment  shall  cease  and 
be  discontinued:"  and  then  it  goes  on — ''and  if  such  lessee  or 
lessees,  his,  her,  or  their  executors,  administrators,  or  assigns,  shall, 
upon  such  bill  filed  as  aforesaid,  be  relieved  in  equity,  he,  she,  and 
they  shall  have,  hold,  and  enjoy  the  demised  lands  according  to 
the  lease  thereof  made,  without  any  new  lease  to  be  thereof  made 
to  him,  her,  or  them."  The  second  and  third  sections  clearly 
applying  to  sub-lessees,  why  should  not  the  fourth  also,  the  words 
of  which  are  large  enough  to  embrace  them  ?  I  think,  that,  in  order 
to  put  a  consistent  construction  upon  the  whole  Act,  we  must 
construe  the   word  "  tenant "  as  meaning  something  more  than 

[  *6Si  ]  lessee  *or  assignee.  For  these  reasons,  I  think  the  order  made 
by  my  brother  Matjlb  ought  to  stand. 

Erle,  J. : 

I  also  am  of  opinion  that  the  order  in  question  ought  to  stand. 
The  Legislature  contemplated  the  reservation  of  a  right  of  re-entry 
as  a  mode  of  enforcing  the  payment  of  rent.  Therefore  it  pro- 
vides, that,  where  the  lessor  brings  an  action  of  ejectment  founded 
upon  a  forfeiture  for  non-payment  of  rent,  if  the  tenant  pays  the 
rent  and  costs  before  trial,  the  contract  is  to  be  considered  as  having 
been  performed,  and  the  tenancy  under  the  lease  shall  continue. 
Construing  the  statute  with  a  view  to  this  relief,  it  appears  to  me 
that  our  decision  is  fully  borne  out.  The  second  section  uses  the 
expression  "  tenant  in  possession  of  the  premises."  Any  person 
may  be  the  tenant  in  possession  in  an  ejectment :  and  it  seems  to 
me  that  the  word  "  tenant "  in  sect.  4  is  used  in  this  modern  sense, 
meaning  the  person  against  whom  the  ejectment  is  brought. 

Begard  being  had  to  the  various  modes  of  expression  adopted  in 
these  three  sections,  I  think  it  is  quite  clear  that  the  word  "  tenant  *' 
in  sect.  4  is  used  in  a  much  wider  sense  than  lessee. 

liule  discharged. 
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il/ay  8. 
(1  C.  B.  652—662,  Addenda,  1005—1006;  S.  C.  14  L.  J.  C.  P.  211.)  

A.  devised  to  B.  in  trust,  to  permit  and  suffer  liis  wife  C.  to  receive  and  t  J 
take  the  rents  and  profits  for  her  own  use  for  the  term  of  her  natural  life ; 
and,  after  her  decease,  in  trust  for  all  and  every  such  one  or  more  of  the 
child  or  children  of  C,  for  such  estate  and  interest  as  she  should,  by  deed 
or  will,  appoint;  and,  in  default  of  appointment,  in  trust  for  all  and 
every  the  child  and  children  of  C,  and,  if  more  than  one,  equally,  and  to 
their  several  and  respective  heirs;  and,  in  case  C.  should  die  without 
leaving  issue  as  aforesaid,  then  to  the  heirs  of  C.  for  ever :  Held,  that, 
by  *' issue,"  the  testator  must  be  taken  to  have  meant  *' children,"  and, 
consequently,  that  the  limitation  over  was  not  too  remote. 

Assumpsit,  upon  a  feigned  issue  of  devisavit  vel  non.  The  issue 
was,  whether  or  not  the  plaintiff,  on  the  28rd  of  April,  1844,  was 
entitled,  under  and  by  virtue  of  the  will  of  J.  S.  Walker,  her  late 
husband,  to  an  estate  in  fee-simple,  subject  to  be  defeated  only 
in  the  event  of  her  having  a  legitimate  child,  of  and  in  certain 
premises  mentioned  in  the  declaration  in  this  cause,  being  certain 
real  estates  situate  in  Derbyshire,  and  called  the  Cuckoo- Stone  Dale 
estate  and  the  Short  Butts. 

Under  an  order  of  Erskine,  J.,  the  following  case  was  stated  for 
the  opinion  of  the  Court : 

The  plaintiff  is  the  widow  of  the  above-mentioned  J.  S.  Walker, 
who,  before  and  at  the  time  of  his  decease,  and  also  at  the  time  of 
the  making  and  publishing  of  his  last  will  and  testament  hereinafter 
mentioned,  was  seised  in  his  demesne  as  of  fee  of  and  in,  intei'  aHa, 
the  premises  above  mentioned. 

J.  S.  Walker,  being  seised  as  aforesaid,  on  the  14th  of  December, 
1883,  duly  made  and  published  his  last  will  and  testament  in  writing, 
duly  executed  and  attested  so  as  to  pass  real  estates  by  devise ;  and 
thereby  gave  and  devised  the  premises,  together  with  other  real, 
and  also  personal  property,  as  follows  : 

''I  give,  devise,  and  bequeath  unto  Charles  Else  and  Richard 
Sill,  all  and  every  my  messuages,  cottages,  farms,  &c.,  and  real 
and  leasehold  estates  whatsoever,  with  their  ^rights,  members,  and  [  *6o3  ] 
appurtenances ;  and  also  all  my  money  and  securities  for  money, 
and  all  other  my  personal  estate  and  effects  whatsoever  and  whereso- 
ever, and  of  what  nature  or  kind  soever,  not  hereinbefore  specifically 
bequeathed  to  my  said  wife,  to  hold  the  same  unto  and  to  the  use 
of  the  said  Charles  Else  and  Richard  Sill,  their  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts  and  for  the  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the  powers, 
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Walker      provisoes,  and  declarations  thereinafter  expressed  concerning  the 
Pktchell.    same,  that  is  to  say,"  &c.,  &c. 

And  the  said  J.  S.  Walker,  by  his  said  will,  and  in  the  subsequent 

part  thereof,   after  creating  certain   trusts  not  material  to   the 

present  question,  declared  and  directed  as  follows  (that  is  to  say), 

**  And,  as  to  all  the  rest,  residue,  and  remainder  of  my  said  real  estates 

(which  residue  included  and  comprised  the  premises  mentioned  in 

the  said  declaration),  and  also  as  to  my  said  leasehold  and  personal 

estates,  I  direct  that  they,  my  said  trustees,  or  the  survivor  of 

them,  or  the  heirs,  executors,  administrators,  or  assigns  of  such 

survivor,  shall  and  do  stand  possessed  thereof,   and  interested 

therein  in  trust — from  and  immediately  after  my  daughter  Betsy 

Walker  shall  attain  her  said  age  of  twenty-one  years  as  aforesaid, 

or,  in  case  of  her  death  before  that  age,  then,  from  and  immediately 

after  that  event,  to  pay  unto  or  permit  and  suffer  my  said  wife 

Sarah  Walker,  or  her  assigns,  to  receive  and  take  the  rents,  issues, 

profits,  interest,  and  proceeds  thereof,  as  the  same  shall  from  time 

to  time  become  payable,  for  her  own  use  and  benefit,  during  her 

life ;  and,  from  and  immediately  after  her  decease,  then  that  my 

said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors, 

administrators,  or  assigns  of  such  survivor,  shall  and  do  stand 

possessed  of  the  same  real,  leasehold,   and  personal  estates,  in 

[  ^65i  ]      trust  for  all  and  every  *such  one  or  more  of  the  child  or  children, 

whether  male  or  female,  of  her  my  said  wife,  lawfully  begotten,  for 

such  estate  and  estates,  interest  and  interests,  and  in  such  parts, 

shares,  and  proportions,  manner,  and  form,  and  subject  to  such 

charges  and  payments  to  any  one  or  more  of  such  child  or  children 

and  with  and  under  such  restrictions,  limitations,  and  powers,  with 

or  without  power  of  revocation,  as  she  my  said  wife,  whether  sole  or 

covert,  and  notwithstanding  her  coverture,  at  any  time  or  times  during 

her  life,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed 

and  delivered  in  the  presence  of,  and  attested  by,  two  or  more  credible 

witnesses,  or  by  her  last  will  and  testament,  or  any  codicil  or  codicils 

thereto,  to  be  by  her  signed  and  published  in  the  presenceof  and  attested 

by  three  or  more  credible  witnesses,  shall  direct,  limit,  or  appoint,  or 

give,  devise,  or  bequeath  the  same ;  and  in  default  of  such  direction, 

limitation,  or  appointment,  gift,  devise,  or  bequest,  then  in  trust  for 

all  and  every  the  child  and  children  of  my  said  wife,  if  more  than 

one,  in  equal  shares,  as  tenants  in  common,  and  to  their  several  and 

respective  heirs,  executors,  administrators,  and  assigns,  for  ever. 

But,  in  case  my  said  wife  shall  happen  to  depart  this  life  without 
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leaving  lawful  issue  as  aforesaid,  then  I  give,  devise,  and  bequeath      Walkeb 
the  said  residue  of  my  said  real  estates  (which  residue  included  and    pbtchell. 
comprised  the  premises  mentioned  in  the  said  declaration),  and  also 
my  said  leasehold  and  personal  estates,  unto  and  to  the  use  of  the 
heirs,  executors,  administrators,  and  assigns  of  my  said  wife,  for  ever." 

J.  S.  Walker,  after  making  his  said  will,  died  seised  as  aforesaid 
on  the  8th  of  November,  1838,  without  having  altered  or  revoked 
his  said  will. 

Betsy  Walker,  the  testator's  daughter,  attained  the  age  of  sixteen 
years  on  the  19th  of  February,  1844. 

The  plaintiiBf  Sarah  Walker,  is  the  Sarah  Walker  mentioned  in        C  ^^5  ] 
the  will  as  the  wife  of  the  testator. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
Sarah  Walker,  on  the  28rd  of  April,  1844,  was  entitled,  under  and 
by  virtue  of  the  said  will  of  J.  S.  Walker,  to  an  estate  in  fee-simple, 
subject  to  be  defeated  only  in  the  event  of  her  having  a  legitimate 
child,  of  and  in  the  premises  mentioned  in  the  said  declaration,  and 
called  respectively  the  Cuckoo-Stone  Dale  estate  and  the  Short 
Butts.  If  the  Court  are  of  opinion  in  the  ajBSrmative,  then  the 
defendant  agrees  that  a  judgment  by  confession,  of  101.  damages, 
or  otherwise,  as  the  Court  may  think  fit,  shall  be  entered  for  the 
plaintiff  immediately  after  the  decision  of  the  case :  but,  if  the 
Court  are  of  a  contrary  opinion,  then  the  plaintiff  agrees  that  a 
judgment  of  nolle  prosequi  or  otherwise,  as  the  Court  may  think 
fit,  shall  be  entered  against  her  immediately  after  the  decision  of  the 
case :  and,  in  either  event,  judgment  is  to  be  entered  up  accordingly. 

The  case  was  argued  in  Michaelmas  Term  last. 

Kinglake,  Serjt.  (with  whom  was  Fitzgerald),  for  the  plain- 
tiff [cited  Doe  d.  Todd  v.  Dueshury  (i),  Doe  d.  Comherhach  v. 
Perryn  (2),  Ives  v.  Legge  (3),  Denn  d.  Biiddon  v.  Page  and 
another  (4),  Hex  v.  The  Marquess  of  Stafford  (5),  Crump  d.  WooUey 
v.  Norwood  (6),  LtMington  v.  Kime  (7),  and  Doe  d.  Herbert  v. 
Selby  (8).] 

Channell,    Serjt.    (with   whom   was    WiUes),   for    the    defen-       [658] 
dant.     *     *     * 

(1)  58  E.  E.  790  (8  M.  &  W.  514).  (6)  7  Taunt.  362. 

(2)  1  E.  E.  757  (3  T.  E.  484).  (7)  1  Ld.  Eay.  208. 

(3)  3  T.  E.  488,  n.   See  1  E.  E.  760.  (8)  26  E.  E.  585  (2  B.  &  0.  926 ;  4 

(4)  1  E.  E.  655,  a.  (3  T.  E.  87,  «.).  Dowl.  &  Ey.  608). 

(5)  8  E.  K.  668  (7  Kast,  521). 
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Walker  Kinglake,  Serjt.,  was  heard  in  reply. 

PKTCH.LI..  CuT.adv.vuU. 

[  660  J       TiKDAJi,  Gh.  J.,  now  delivered  the  judgment  of  the  Goubt  : 

The  question  before  us  in  this  case  arises  upon  the  will  of 
J.  S.  Walker,  whereby  he  devised  all  his  real  estate  to  trustees  and 
their  heirs,  to  the  use  of  them  and  their  heirs,  upon  trust,  as  to 
the  premises  mentioned  in  the  special  case  (after  a  particular 
devise,  upon  which  no  question  arises),  to  permit  and  suffer  his 
wife  Sarah  (the  plaintiff,  to  receive  the  rents  and  profits  for  her  own 
use  for  the  term  of  her  natural  life ;  and,  after  her  decease,  in 
trust  for  all  and  every  or  such  one  or  more  of  her  child  or  children, 
for  such  estates  and  interests  as  she  should  by  deed  or  will  appoint; 
and,  in  default  of  appointment,  in  trust  for  the  children  of  his  wife, 
if  more  than  one,  equally,  and  to  their  several  and  respective  heirs : 
but,  in  case  his  said  wife  should  die  without  leaving  issue  as  aforie- 
said,  then  he  devised  his  said  real  estate  unto  and  to  the  use  of  the 
heirs  of  his  said  wife  for  ever. 

As  the  trustees  took  the  legal  estate  under  this  devise,  we  have 
been  placed  in  some  difSculty,  by  reason  of  the  established  rule  of 
the  Courts  of  Westminster  Hall,  as  to  giving  our  opinion  on  a 
question  which  relates  to  a  purely  equitable  estate ;  and  it  is  only 
in  consequence  of  the  urgency  of  the  counsel  on  both  sides,  and 
their  consent  that  the  case  should  be  considered  as  if  actually 
amended  by  stating  a  devise  of  the  legal  estates  to  the  devisees,  of 
the  same  quantity  as  those  given  to  them  in  equity,  that  we  proceed 
to  give  our  judgment  herein. 
[  661  ]  The  question  stated  in  this  special  case  for  our  consideration  is, 

whether  Sarah  Walker  (the  plaintiff)  is  entitled  to  an  estate  in  fee- 
simple,  subject  to  be  defeated  only  in  the  event  of  her  having  a 
child :  and  the  whole  argument  before  us  has  proceeded  upon  the 
question  whether  the  event  upon  which  the  limitation  of  the 
remainder  in  fee  to  Sarah  Walker  depends,  is  or  is  not  too  remote ; 
it  being  conceded  on  both  sides,  that,  if  that  limitation  depends  on  the 
indefinite  failure  of  issue  in  Sarah  Walker,  it  will  be  void,  as  being 
too  remote ;  whereas,  if  it  depends  on  her  dying  without  leaving 
issue  at  the  time  of  her  death,  it  will  be  a  good  limitation. 

The  general  rule  of  construction  of  wills,  as  established  by  a  long 
course  of  decided  cases,  is,  that  the  words  ''  dying  without  leaving 
issue,*'  unless  they  are  qualified  and  controlled  by  other  words  in 
the  context,  must  be  taken  to  refer  to  an  indefinite  failure  of  issuci 
and  that  any  executory  devise  over  which  is  made  to  depend  on 
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the  general  failure  of  issue,  is  void,  on  the  ground  of  its  being     Walkbb 
too  remote.    The  point  to  be  considered,  therefore,  is,  whether  the    pstohbll. 
testator  has  shown,  upon  the  face  of  the  will,  an  intention  that  those 
words  should  receive  a  more  limited  and  qualified  construction. 

The  testator  gives  by  his  will  an  estate  for  life  to  his  widow, 
with  a  contingent  remainder  in  fee  to  her  children,  in  case  she  has 
any ;  and  immediately  afterwards  proceeds  to  make  the  provision 
in  question,  ''in  case  she  should  die  without  leaving  lawful  issue  as 
aforesaid."  We  think  those  words  of  reference  "  as  aforesaid  *'  do 
manifestly  show  the  intention  of  the  testator  that  the  general  word 
"issue"  should  be  construed  to  mean  "  children;"  for,  the  words  ''as 
aforesaid"  must  necessarily  refer  to  some  description  of  issue  which 
had  been  already  mentioned  in  the  will ;  and,  as  the  only  ^mention  in  [  ^662  ] 
the  will  of  any  issue  of  the  wife  has  been  the  mention  of  the  children  of 
the  wife,  we  think  the  necessary  inference  is,  that  the  testator  by  the 
word  "issue"  meant  "children,"  and  that  the  limitation  over  depends 
on  the  wife  dying  without  leaving  children ;  and,  consequently,  there 
can  be  no  objection  to  it  on  the  ground  of  remoteness. 

It  may  not,  perhaps,  be  altogether  correct  to  state  the  question 
in  the  precise  form  in  which  it  has  been  stated  in  this  case,  namely, 
whether  the  wife  took  an  estate  in  fee-simple,  subject  to  be  defeated 
only  in  the  event  of  her  having  a  child  ;  for,  before  the  wife  has 
any  child,  the  remainder  to  the  children,  and  the  remainder  over 
to  the  wife  in  fee,  would  seem  to  be  contingent  remainders ;  and, 
consequently,  the  estate  of  the  wife  would  not  only  be  liable  to  be 
defeated  by  the  vesting  of  that  remainder,  but  also  by  any  act  of 
the  tenant  of  the  particular  estate  which  would  defeat  a  contingent 
remainder  (i) ;  and,  after  a  child  is  bom,  the  devise  over  to  the 
wife  in  fee  would  then  be  an  executory  devise,  according  to  the 
doctrine  laid  down  in  the  case  of  Doe  d.  Herbert  v.  Selby  (2),  which, 
in  its  facts,  very  much  resembles  the  present.  This  consideration, 
however,  does  not  affect  the  determination  of  this  case. 

Upon  the  grounds  we  have  stated,  we  give  judgment  for  the 

plaintiff  for  10!.,  according  to  what  we  were  given  to  understand,  in 

the  course  of  the  argument,  was  intended  to  be  the  agreement 

between  the  parties. 

Judgment  for  the  plaintiff  (s). 


(1)  No  act  of  the  tenant  of  the  parti-  Dowl.  &  By. 
cular  estate  could  now  affect  the  con-  (3)  The  8  &  9  Vict.  c.  106,  s.  6,  pro-     r  iqqs  «.  ] 
tingent  remainder.    See  8  &  9  Yict.  tects    legal    contingent     remainders 

c.  106,  s.  6.  against  the  acts  and  defaults  of  pre- 

(2)  26  £.  £.  585  (2  B.  &  C.  926;  4  ceding  takers.     Equitable  contingent 
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COOPER  V.  WILLOMATT. 

(1  0.  B.  672—684 ;  S.  C.  14  L.  J.  C.  P.  219;  9  Jur.  598.) 

A  bailee  of  goods  for  hire,  by  selling  them,  determines  the  bailment,  and 
the  bailor  may  maintain  trover  against  the  purchaser,  though  the  purchase 
was  bond  fide, 

A.  conveyed  goods  by  bill  of  sale  to  B.  B.  allowed  A.  to  use  the  goods 
at  a  weekly  rent,  A.  undertaking  to  deliver  them  up  on  demand.  A.  after* 
wards  sold  and  delivered  the  goods  to  C,  a  bond  fide  purchaser :  Held,  tiCiat 
B.  might  maintain  trover  against  C.  (1). 

Trover,   for   household  furniture.     Pleas,   Not  guilty  and  not 


The  cause  was  tried  before  Erie,  J.,  at  the  sittings  at  West- 
minster after  last  Hilary  Term,  when  the  following  facts  appeared 
in  evidence : 

On  the  24th  of  April,  1844,  the  goods  in  question  were  conveyed 


(1)  Cited  in  Singer  Manufacturing  Co. 
V.  Clark(\S19)  6 Ex.  D. 42, 49 L.  J.  Ex. 


224  ;  Payne  v.  Wihan  [1895]  1  Q.  B. 
653,  65  L.  J.  Q.  B.  150.-J.  G.  P. 


remainders  were  safe  hefore,  and  could 
at  no  time  he  defeated  hy  a  party  who 
took  a  prior  legal  freehold  estate,  or  a 
prior  equitahle  interest  commensurate, 
in  point  of  duration,  with  a  freehold 
estate :  Fearne,  Cont.  £em.  8th 
ed.  321.  Here  {supra,  796),  **the 
trustees,*'  i.e.  the  devisees  Else  and 
Sill,  '*  took  the  legal  estate,"  i.e.  the 
legal  fee.  The  estate  of  Sarah  Walker 
was  therefore  merely  equitable,  and 
would  not  be  liable  to  be  defeated, — 
as  assumed  {aupra,  797), — **  by  any  act 
of  the  tenant  of  the  particular  estate 
which  would  defeat  a  contingent  re- 
mainder." 

The  case  was  to  be  considered  as 
amended  by  stating  a  devise  of  legal 
estates  of  the  same  quality  as  those 
given  in  equity  (««pra,  796) ;  but  this 
was  for  the  purpose  of  enabling  a 
court  of  law  to  deal  with  the  question, 
not  of  substituting  destructible  for 
indestructible  remainders. 

With  regard  to  the  words  **  as  afore- 
said," it  may  be  observed  that  even  if 
the  expression  used  had  been  '*  and  in 


case  she  shall  die  without  issue''  ("not 
such  issue"),  the  words  ** without 
issue"  must  have  been  construed  to 
mean  "  without  any  child  or  children.'* 
or,  in  other  words,  "without  any 
object  or  objects  of  the  preceding  limi- 
tation "  :  Goodright  v.  Dunham^\  Mal- 
colm Y.Taylor. X  If  the  words  "with- 
out issue"  can  receive  no  other  con- 
struction, the  words  "  without  leaving 
issue  "  must,  d  fortiori^  be  restrictive ; 
the  latter  words  haviug,  in  devises  of 
realty,  been  wrested  from  their  natural 
import:  Dansey  v.  Griffiths;^  although 
in  bequests  of  personalty,  even  when 
blended  with  realty,  they  are  allowed 
to  retain  that  import. 

It  is  said  {supra,  796)  to  have  been 
'*  conceded  on  both  sides,  that  if  the 
limitation  of  the  remainder  in  fee  to 
Sarah  Walker  depended  on  ihe  indefi- 
nite failure  of  issue  of  Sarah  Walker, 
it  would  be  void  as  too  remote."  It 
may  be  doubted  whether  that  objection 
could  ever  apply  to  a  limitation  by 
devise  of  real  estate,  on  a  dying,  with- 
out issue,  of  the  previous  taker  of  an 


t  1  Dougl.  264. 

t  34  E.  B.  117  (2  Buss.  &  My.  416). 


§  16  E.  E.  383  (4  M.  &  S.  61). 
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to  the  plaintiff  under  a  bill  of  sale  by  one  Parry  Savage,  in  con-       Cooper 
sideration  of  lOOZ,  advanced  to  him  by  the  plaintiiBf :  and  on  the  willomatt. 


estate  of  freehold.  If  the  failure  of 
issue  contemplated  be  an  indefinite 
failure  of  issue,  will  not  the  previous 
taker,  if  there  be  no  mesne  limitation, 
be  tenant  in  tail  in  possession,  and  if 
there  be  a  mesne  limitation,  tenant  in 
tail  in  remainder  ?  In  all  cases  of  this 
description  the  contest  appears  to  have 
been  —  whether  the  words  contem- 
plating a  failure  of  issue  should  create 
an  estate-tail  by  implication,  or  should 
be  simply  referred  to  the  previous 
limitations;  that  is  to  say,  whether 
the  limitation  introduced  by  these 
words  was  more  remote  or  was  less 
remote — in  what  manner  the  limita- 
tion took  effect,  not  whether  it  was  too 
remote,  and  therefore  incapable  of 
taking  effect. 

The  judgment  states  the  question  for 
consideration  to  be  *' whether  Sarah 
Walker  was  entitled  to  an  estate  in 
fee-simple,  subject  to  be  defeated  only 
in  the  event  of  her  leaving  a  child," 
and  that  **  the  whole  argument  has 
proceeded  upon  the  question  whether 
the  event  upon  which  the  limitation  of 
the  remainder  in  fee  to  Sarah  Walker 
depends,  is  or  is  not  too  remote?" 
But  on  looking  at  the  special  case,  it  is 
difficult  to  see  that  any  such  question 
could  arise,  or  that  any  such  remainder 
had  been  created.        f 

The  devise  was,  unto,  and  to  the  use 
of,  Else  and  Sill,  their  heirs,  &c.,  upon 
trust  to  pay  unto  or  permit  Sarah 
Walker  to  receive  the  rents  for  life, 
and,  after  her  death,  for  her  children 
as  she  should  appoint,  and  in  default 
of  appointment,  for  her  children  in  fee  : 
then  follows,  in  these  words,  the  limi- 
tation said  to  be  a  remainder,  **but 
in  case  my  said  wife  shall  happen  to 
depart  this  life  without  leaving  lawful 
issue  as  aforesaid,  then  I  devise  the 
residue  of  my  said  real  estate  unto  and 
to  the  use  of  the  heirs  and  assigns  of 
my  said  wife  for  ever."  So  that  there 
was  a  legal  executory  devise  to  the 
heirs  of  the  wife,  in  defeasance  of  the 


legal  fee  primarily  devised  to  the 
trustees;  and  if  the  benefit  of  this 
executory  devise  attached  in  the  wife, 
it  must  have  so  attached  imder  the 
rule  in  Shelley's  case  (as  to  which  rule 
see  2  Man.  &  Ry.  490  (c),  492  (a)  (e) ;  1 
Nev.  &  M.  657(«/) ;  7  Man.  &  G.  94 1) : 
but  how  could  any  question  as  to  the 
applicability  of  that  rule  arise,  unless 
the  wife  took,  which  clearly  she  did 
not,  a  prior  estate  of  freehold  of  the 
same  legal  quality  as  that  of  the  estate 
of  inheritance  devised  to  her  heii-s; 
and  how,  from  the  very  origin  and 
♦nature  of  the  rule,  could  it  be  appli- 
cable to  an  executory  limitation  to 
those  heire  ?  But,  assuming  it  to  have 
been  applicable,  then  the  wife  took, 
not  a  remainder  in  fee,  but  an 
executory  fee. 

The  only  question  really  arising 
upon  the  limitations  contained  in  this 
will  seems  to  be  this — whether  the 
word  ** having"  operated  so  as  to 
render  the  trust-limitation  in  favour 
of  the  children,  liable  to  fail  in  the 
event  of  Sarah  Walker's  not  leaving  a 
child  living  at  her  death,  or  whether, 
on  the  contrary,  this  word  "having" 
ought  to  be  construed  in  the  sense  of 
"having  had,"  so  as  to  give  the 
children  absolutely  vested  interests  in 
these  limitations.  (See  Prest  Est.  271 
et  seq. ;  Feame,  Cont.  Rem.  by  Butler, 
8th  ed.  52 ;  Doe  d.  Bean  v.  Halley,\  Parr 
V.  Swindehjt  Jarman  on  Wills,  377.) 
But  this  point  does  not  appear  to  have 
been  considered. 

The  rule  of  construction  proposed  by 
the  recent  Statute  of  Wills  (7  Will.  IV. 
&  1  Vict.  c.  26,  8.  29)  disposes,  as 
regards  testamentary  dispositions  made 
since  the  3l8t  of  December,  1838,  of 
some  of  the  questions  to  which  the 
words  "dying  without  issue"  and 
"  dying  without  leaving  issue,"  have, 
from  time  to  time,  given  rise,  substi- 
tuting matter  for  other  questions  which 
may  not  perhaps  be  found  to  be  more 
easy  of  solution. 


[•1006,n.  ] 


t  Stated  39  R.  R.  592  (8  T.  R.  5). 


X  28  R.  R.  90  (4  Russ.  283). 
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CooPBB      same  day  the  following  agreement  was  entered  into  between  the 
WiLLoiiATT.   parties: 

''  Whereas  the  said  Parry  Savage  having,  by  bill  of  sale  beariug 
date  the  24th  of  April,  1844,  bargained,  sold,  and  absolately 
assigned  unto  the  said  Edward  Cooper  all  his  household  furni- 
ture, goods,  chattels,  utensils,  things,  and  effects  mentioned  and  set 
out  in  an  inventory  or  schedule  to  the  said  bill  of  sale ;  and  whereas 
the  said  Edward  Cooper  has,  by  virtue  of  the  powers  contained  in 
the  said  bill  of  sale,  possessed  himself  of  the  said  household  furni- 
ture, goods,  chattels,  utensils,  things,  and  effects ;  and  whereas  the 
said  Parry  Savage  proposed  to  the  said  Edward  Cooper  to  rent  or 

[  *673  ]       hire  of  him  the  said  Edward  Cooper  the  said  household  ^goods,  fur- 
niture, chattels,  utensils,  things,  and  effects,  and  the  said  Edward 
Cooper  having  consented  and  agreed  to  let  the  same  to  hire,  at  and 
after  the  rent  or  sum  of  6s.  by  the  week,  to  be  paid  to  him  the  said 
Edward  Cooper  for  the  rent  or  hire  thereof :  It  is  hereby  agreed 
between  the  said  parties,  that  the  said  Parry  Savage  shall  have  the 
use  of  the  said  household  furniture,  goods,  chattels,  utensils,  things, 
and  effects,  he  the  said  Pafry  Savage  paying  unto  the  said  Edward 
Cooper  the  rent  or  sum  of  Gs.  by  the  week  for  the  rent  or  hire  of 
the  same ;  the  first  weekly  payment  to  become  due  and  be  made  by 
the  said  Parry  Savage,  on  the  27th  day  of  April  instant :  and  the 
said  Parry  Savage  hereby  agrees  to  pay  the  said  rent  or  sum  of  6«. 
by  the  week,  during  so  long  a  time  as  he  shall  be  allowed  by  the 
said  Edward  Cooper  to  have  the  use  of  the  said  household  furniture, 
goods,  chattels,  utensils,  things,  and  effects:  and  the  said  Parry 
Savage  hereby  agrees  that  he  will  not  alter,  or  dispose  of,  the  same, 
or  any  part  thereof,  without  the  licence  or  consent  of  the  said  Edward 
Cooper,  his  executors,  administrators,  or  assigns,  for  such  purpose 
had  and  obtained,  in  writing ;  and  that  he  will  pay  for,  or  replace, 
such  articles  or  things  as  may  be  broken  or  damaged ;  and  that  he 
will  deliver  up  the  said  household  furniture,  goods,  chattels,  utensils, 
things,  and  effects,  in  as  good  state  and  condition  as  they  now  are, 
on  demand  being  made  for  the  same  by  the  said  Edward  Cooper, 
his  executors,  administrators,  or  assigns ;  and  his  or  their  agent  or 
agents  shall  be  at  liberty  at  any  time,  without  first  bringing  any  action 
for  recovery  of  the  said  goods  and  chattels,  to  enter  the  house  and 
premises  of  the  said  Parry  Savage,  or  such  other  place  at  which  the 
said  goods  may  be  deposited,  for  the  purpose  of  removing  the  said 
household  furniture,  goods,  chattels,  utensils,  things,  and  effects, 
without  being  subject  to  any  action  of  trespass,  or  any  other  action." 
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On  the  same  day,  the  plaintiff  addressed  the  following  letter  of      Goopbb 
authority  to  the  wife  of  Parry  Savage  :  WiLLoif att. 

"24th  April,  1844.  ^^^^^ 

*'  To  Mrs.  Bbtst  Savage. 

"  I  hereby  request  you  to  hold  possession,  for  me  and  on  my 
behalf,  of  all  the  household  furniture,  goods,  chattels,  utensils, 
things,  and  effects  mentioned  and  set  out  in  the  inventory  or 
schedule  to  the  bill  of'  sale  of  this  date,  by  which  Parry  Savage 
has  bargained,  sold,  and  assigned  to  me  all  the  said  household 
furniture,  goods,  chattels,  utensils,  things,  and  effects  herein  men- 
tioned, a  copy  of  which  inventory  is  hereunto  annexed :  and  the 
said  Edward  Cooper  hereby  requires  you  not  to  allow  the  said 
Parry  Savage  to  alter  or  dispose  of  the  same,  or  any  part  thereof, 
without  my  licence  and  consent  in  writing  having  been  first 
obtained  for  that  purpose." 

Mrs.  Savage  signed  a  memorandum  indorsed  upon  this  document, 
accepting  the  trust,  and  undertaking  to  perform  it. 

Savage  shortly  afterwards  removed  the  goods,  and  sold  them  to 

the  defendant,  a  furniture-broker,  who  bought  them  in  the  bond 

Jide  belief  that  they  were  the  property  of  Savage.     The  plaintiff 

demanded  the  goods  of  the  defendant,  and,  on  his  refusal  to  restore 

them,  the  present  action  was  brought. 

The  learned  Judge  nonsuited  the  plaintiff,  reserving  to  him  leave 
to  enter  a  verdict  for  751:,  the  agreed  value  of  the  goods,  if  the 
Court  should  be  of  opinion  that,  under  the  circumstances,  trover 
was  maintainable. 

Shee,  Serjt.,  in  Easter  Term,  obtained  a  rule  nm  accordingly  : 

He  submitted  that  the  effect  of  the  agreement  of  the  24th  of 
April,  1844,  and  of  the  contemporaneous  letters,  was,  not  to  create  an 
actual  demise  of  the  *goods  to  Savage — the  goods  being  still  in  the  [  •676  ] 
possession  of  the  plaintiff  through  his  agent  (i)  Mrs.  Savage,  but  to 
give  Savage  the  mere  use  of  them,  determinable  at  the  plaintiff's 
pleasure — the  lowest  interest  known  to  the  law  :  Christie  v.  Lewis  (2), 
SaviXU  V.  Campion  (8),  Tate  v.  Meek  (4),  Dean  v.  Hogg  (5) :  and  that, 

(1)  Quoere,  as  to   the    effect  of    a      5  Moore,  211). 

receipt  by  a  wife  of  goods  from  her  (3)  21  E.  R  376  (2  B.  &  Aid.  503). 

husband  on  behalf  of  others,  and  as  to  ^4)  19  B.  B.  518  (8  Taunt.  280 ;   2 

her  capacity  to  deal  with  him  as  the  J.  B.  Moore,  278). 

agent  of  others.  (5)  38  B.  B.  443  (10  Bing.  346;  4 

(2)  23  B.  B.  483  (2  Brod.  &  B.  410;  Moo.  &  Sc.  180). 
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Cooper      even  assuming  a  tenancy  to  have  been  created  by  the  agreement,  it 

wiLLOMATT.    was  determined  by  the  conduct  of  Savage  in  dealing  with  the  goods 

in  a  manner  that  was  inconsistent  with  its  continuance  :  Gordon  v. 

Harper  (i),  Loeschnian  v.  Machin  (2),  Payne  v.  Whittaker  {9),Higgon 

V.  Mortimer  (4). 

Talfourd,  Serjt.  (with  whom  was  BvM),  now  showed  cause : 

The  question  is,  whether  the  relation  of  landlord  and  tenant 
between  Cooper  and  Savage,  was  so  put  an  end  to  by  the  conduct 
of  the  latter,  as  to  enable  Cooper  to  maintain  trover.  The  distinc- 
tion between  that  form  of  action,  and  case  for  an  injury  to  the 
plaintiff's  reversionary  interest,  is  pointed  out  in  Gordon  v. 
Harper  (i).  *  *  The  agreement  of  the  24th  of  April  operated  as 
a  demise  of  the  furniture  and  effects  at  a  weekly  rent,  determinable 
by  a  week*s  notice,  or,  at  all  events,  only  by  a  demand ;  and  none 
appears  to  have  been  made. 

[  *676  ]  (Maule,  J. :  I  *doubt  whether  a  demand  on  the  defendant,  who 

claims  under  Savage,  would  not  be  a  sufficient  demand  to  revest  the 
goods  in  the  plaintiff. 

TiNDAL,  Ch.  J.,  referred  to  Litt.  §  71,  where  it  is  said  :  ''  If  I  lend 
to  one  my  sheep,  to  tathe  his  land,  or  my  oxen,  to  plough  the  land, 
and  he  killeth  my  cattle,  I  may  well  have  an  action  of  trespass 
against  him,  notwithstanding  the  lending.") 

This  is  the  case  of  a  mere  bailee.  Gregg  v.  Wells  (6)  is  exactly  in 
point.  *  *  The  plaintiff,  having,  by  his  conduct,  authenticated 
Savage  as  the  owner  of  the  goods,  is  estopped  from  asserting  his 
title  to  them  against  a  bond  fide  purchaser. 

(Maule,  J. :  The  transaction  between  Cooper  and  Savage  would 
have  been  fraudulent  as  against  creditors,  under  the  18  Eliz.  c.  5, 
and  also  within  the  27  Eliz.  c.  4.  But  the  latter  Act  applies  only 
to  lands  :  the  Legislature  seems  to  have  thought  caveat  emptor  to  be 
the  rule  as  applied  to  goods.) 

The  case  of  Loeschman  v.  Manikin  (2)  is  not  a  very  cogent  authority. 

(Maule,  J. :  Where  a  man  acts  ex  mondato,  if  he  exceeds  his 

(1)  4  B,  E.  369  (7  T.  E.  9).  (4)  6  Car.  &  P.  616. 

(2)  20  R.  B.  687  (2  Stark.  N.  P.  C.  (5)  60  R  B.  347  (10  Ad.  &  El.  90;  2 
311).  P.  &D.  296). 

(3)  By.  &  M.  99. 
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authority,  he  is  a  wrong-doer  altogether :  so,  if  he  hires  a  horse,       Goopeb 
and  kills  or  sells  him ;  or,  if  a  carrier  breaks  open  a  package  that  willomatt. 
is  intrusted  to  him.     *'  JJemise  '*  is  an  improper  term  as  applied  to 
a  personal  chattel :  it  is  rather  a  licence  to  use  it.     The  real  ques- 
tion here  is,  whether  or  not  the  plaintiff  could  have  maintained 
trover  against  Savage.) 

He  might  have  brought  assumpsit  on  the  agreement.     If  tenant        [677] 

for  years  makes  a  feoffment,  he  forfeits  his  interest :  but,  if  he 

conveys  by  lease  and  release,  it  works  no  forfeiture,  but  operates 

only  to  the  extent  of  the  estate  he  has.     [He  referred  to  Comyns's 

Digest,  Forfeiture  (A.  8)  and  Smith  d.  Richards  v.  Clyford  (i).]     So,        [  678  ] 

here.  Savage  passed  to  the  defendant  the  interest  which  he  himself 

had,  and  no  more. 

(Grbsswell,  J. :  Why  is  a  sale  of  the  goods  more  like  a  lease  and 
release  than  a  feoffment  ?  (2).) 

No  title  is  displaced  (s). 

(Maule,  J. :  You  would  contend  that  Cooper  might  claim  from 
Savage  the  Qs.  per  week  down  to  the  time  of  bringing  the  action  ?) 

It  is  difficult  to  perceive  any  answer  that  Savage  could  set  up  to 
such  a  claim.  In  Bac.  Abr.  tit.  Trover  (G),  it  is  said,  that,  ''  if  the 
bailee  of  goods  give  them  to  a  stranger,  and  deliver  them,  the  bailor 
cannot  maintain  this  action ;  for,  by  the  gift  and  delivery  of  a 
person  who  has  a  special  property  in,  and  possession  in  fact  of, 
the  goods,  the  general  property  of  the  bailor  is  divested  '*  (4). 
Cooper  having  so  conducted  himself  as  to  permit  Savage  to 
appear  to  the  world  as  the  true  owner  of  the  goods,  the  case 
falls  within  the  principle  of  Gregg  v.  Wells  (5) ;  and,  the  goods 
being  demised  to  Savage,  and  he  having  done  nothing  incon- 
sistent with  the  relation  created  by  that  demise,  the  plaintiff  had 
not  such  a  right  of  immediate  possession  as  to  entitle  him  to 
maintain  trover. 

(1)  1  B.  E,  384  (1  T.  E.  738).  c.  106,  s.  7. 

(2)  Whilst  delivery  was  required  to  (4)   Vide  58  R.  E.  533,  note  (10)  (2 
perfect  a  sale,  it  would  be  most  like  a      Man.  &  G.  691). 

feoffment  (5)  50  E.  E.  347  (10  Ad.  &  El.  90 ;  2 

(3)  The  tortious  operation  of  a  feoff-      P.  &  D.  296). 
ment  is  now  destroyed :  see  8  &  9  Vict. 

51—2 
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CoopiER  Shee,  Serjt.  (with  whom  was  BovvU),  in  support  of  the  rale  : 

r. 

WiLLOMATT.  Savage's  interest  was  of  the  lowest  possible  description.  At  the 
most  it  was  that  of  a  tenant  at  will,  whose  interest  is  thus  defined 
by  Littleton  :  *'  Tenant  at  will  is,  where  lands  or  tenants  are  let  by 
one  man  to  another,  to  have  and  to  hold  to  him  at  the  will  of  the 
[  *679  ]  lessor,  by  force  of  which  lease  the  lessee  is  *in  possession.  In  this 
case  the  lessee  is  called  tenant  at  will,  because  he  hath  no  certain 
nor  sure  estate,  for,  the  lessor  may  put  him  out  at  what  time  it 
pleaseth  him  "  (i).  Lord  Coke  says:  ''If  tenant  at  will  granteth  over 
his  estate  to  another,  and  the  grantee  entreth,  he  is  a  disseisor,  and 
the  lessor  may  have  an  action  of  trespass  against  the  grantee ;  for, 
albeit  the  grant  was  void,  yet  it  amounteth  to  a  determination  of 
his  will "  (2).  *  *  There  can  be  no  reason  why  the  forfeiture  of 
realty,  by  an  attempt  on  the  part  of  the  lessee  to  vest  in  another  a 
larger  interest  than  he  himself  has,  should  not  equally  apply  in  the 
case  of  a  quasi  demise  of  chattels.  What  did  Savage  do  here? 
By  the  sale  he  vested  in  Willomatt  a  larger  interest  than  he 
himself  had  in  the  goods. 

(TiNDAL,  Gh.  J. :  He  intended  so  to  do.) 

That  is  all  a  tenant  of  land  would  do.  Assuming  this  to  be  a  case  of 
simple  bailment,  it  is  essential  that  the  bailee  should  retain  the  power 
to  restore  the  goods  :  by  putting  it  out  of  bis  own  power  to  perform 
[  *680  ]      the  condition  of  his  bailment,  the  ^bailee  puts  an  end  to  it. 

(Maulb,  J. :  That  would  go  to  show  that  a  quari  lessee  of  goods 
cannot  assign  his  interest.     It  may  be  so.) 

[He  cited  Loeachman  v.  Maehin  (8),  Ferguson  v.  ChristaU  (4),  and 
Farrant  v.  Thompson  (5).]  In  Higgon  v.  Mortimer^  Pabks,  B., 
appears  to  have  ruled,  that,  if  a  tenant  of  a  farm  remove  part  of 
[  *68i  ]  the  soil,  the  landlord  may  maintain  (6)  either  trespass  ^de  bonis 
asportatis,  or  trover,  for  such  removal.  In  Story  on  Bailments  (7), 
it  is  said :  ''  It  has  been  decided,  that,  where  a  thing,  as,  for 
instance,  a  horse,  is  let  to  hire  for  a  particular  object  or  journey, 

(1)  Litt.  §  68.  Dowl.  &  Ey.  1). 

(2)  Co.  Litt.  57  a.  (6)  6  Car.  &  P.  616.     Tameti,  quart, 

(3)  20  R  B.  687  (2  Stark.  N.  P.  C.  unless  thero  be  a  distinct  asportation 
dl  1).  at  a  time  subsequent  to  that  of  the  act 

(4)  30  E.  E.  604  (5  Bing.  305;   2  of  severance  from  the  freehold. 
Moo.  &  P.  524).  (7)  Ch.  VI.  §  396. 

(5)  24  R  B.  571  (5  B.  &  Aid.  826;  2 
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and  the  hirer  wrongfully  use  it  for  another  object  or  journey,  there      Coopbr 
the  owner  has  no  right  to  re-take  it  by  force  (i).    But  it  seems  that  wilix)uatt. 
such  a  misuser  amounts  to  a  virtual  determination  of  the  bailment, 
and  destroys  the  hirer's  special  property  therein ;  and  the  owner 
may  maintain  trover  therefor  "  (2). 

(Maulb,  J. :  That  seems  rather  inconsistent  (3).) 

The  same  learned  author,  in  a  former  chapter,  says  (4) :  *'  If  a 
bailee  delivers  the  goods  to  a  second  bailee,  the  first  bailee  may 
demand  and  recover  the  same  from  the  second  bailee,  because  the 
latter  hath  the  possession  of  the  former,  and  undertakes  for  the 
custody.  But  the  original  bailor  may  also  demand  and  recover  the 
-  same  from  either  bailee ;  because  he  has  the  property,  and  both 
are  bound  to  answer  him.*'  For  this  he  cites  haack  v.  Clark  (5), 
where  Doddbridob,  J.,  says :  '*  So  long  as  the  privity  of  the  bail- 
ment remains,  no  action  of  trespass  lieth :  and  so  is  2  Edw.  lY. 
fol.  5  (6) :  but,  where  the  same  is  determined  by  the  tortious  act  of 
the  defendant,  there  this  shall  make  a  conversion,  and  an  action 
upon  the  case  well  lieth :  12  Edw.  IV.  fo.  8  (7).  If  a  man  delivers 
to  another  a  horse  to  ride  to  York,  if  he  rides  on  him  to  Carlisle, 
an  action  well  lieth  (8) ;  the  reason  *iB,  because  that  he,  by  his  [  *682  ] 
wrongful  act,  hath  now  destroyed  the  privity  of  the  first  bailment, 
by  doing  contrary  unto  it.  With  this  agrees  2  Hen.  VII.  fo.  11  (9)  ; 
18  Edw.  IV.  fo.  28  (10) ;  21  Edw.  IV.  fo.  76  b  (ii) ;  12  Edw.  IV. 
fo.  18  a ;  The  Lord  Veraey's  case,  28  Hen.  VIII.  Dyer,  fo.  22 ; 
6  Hen.  VH.  fo.  16  (12) ;  27  Hen.  VIII.  fo.  27  (I8) ;  and  21  Edw.  IV- 
fo.  19  a  (14),  and  80  b ''  (i5).  The  case  is  clearly  distinguishable 
from  Oregg  v.  WelU.  Here  Savage  was  entrusted  with  the  goods 
to  no  greater  extent  than  a  bailee  is  ordinarily  entrusted. 

(1)  Citing  Leev.Atkinsm.Yely.  172;  (4)  Ch.  H.  §  105. 

1  Brownl.  E.  217.  (0)  2  Bulstr.  306. 

(2)  Citing    Wilkina&n    v.    King,    2  (6)  P.  2  Edw.  IV.  fo.  4,  5,  pi.  9. 
Camp.  335 ;  Loeschman  v.  Machin,  20  (7)  P.  12  Edw.  IV,  fo.  8.  pi.  20. 

B.  E.  687  (2  Stark.  N.  P.  C.  311);  (8)  lb.  and  H.  18  Edw.  IV.  fo.  23, 

Youle  V.  Harbottle,  Peake,  N.  P.  C.  49;  pi.  5. 

2  Wmfl.   Saund.   47  f,  and  notes  of  (9)  H.  2  Hen.  VII.  fo.  11,  pi.  9. 
Williams    and    Patteson;    rowU    v.  (10)  H.  18  Edw.  IV.  fo.  23,  pi.  5. 
Sadler,  Paley  on  Agency,  by  Lloyd,  (11)  Bond's  case,  H.  21  Edw.  IV.  fo. 
80;  2Salk.  655.  76. 

(3)  But  Story  adds,  '^so  that  there  (12)  M,  12  Edw.  IV.  fo.  13,  pL  10. 
would  not  seem  to  be  any  sound  objec-  (13)  II.  5  Hen.  ML  fo.  10, 11,  pi.  2. 
tion  to  the  owner's  retaking  the  horse,  (14)  H.  21  Edw.  IV.  fo.  19,  pi.  22. 
if  he  could,  peaceably  and  without  (15)  Quoere,  as  to  this  last  reference, 
personal  violence." 
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TiNDAL,  Ch.  J. : 

It  appears  to  me,  that,  if  the  transaction  between  Cooper  and 
Savage  is  assumed  (as  perhaps  it  may  be)  to  be  a  demise  of  the 
goods  to  the  latter,  it  is  such  a  demise  as  might  at  any  time  be  put 
an  end  to  at  the  will  of  the  former.  And  it  seems  to  me,  that,  if 
Savage  put  the  goods  into  the  possession  of  another,  meaning  to 
give  to  that  other  a  larger  interest  in  them  than  he  himself  possessed, 
he  must,  at  all  events,  be  held  to  have  parted  with  the  limited 
interest  he  did  possess.  The  demand  upon  the  defendant,  there- 
fore, as  much  put  an  end  to  the  tenancy  of  Savage  as  if  the  demand 
had  been  made  upon  Savage  himself.  But,  supposing  the  tenancy 
not  to  have  been  determined,  I  cannot  get  over  the  authority  of 
Loeschnuin  v.  Machin.  There,  the  hirer  of  certain  pianos  having 
sent  them  to  the  defendant,  an  auctioneer,  for  sale :  in  an  action 
against  the  auctioneer,  Abbott,  J.,  ruled  that,  ''if  goods  be  let  on 
hire,  although  the  person  who  hires  them  has  the  possession  of 
them  for  the  special  purpose  for  which  they  are  lent,  yet,  if  he  send 
them  to  an  auctioneer  to  be  sold,  he  is  guilty  of  a  conversion ;  and 
[  *683  ]  that,  if  the  ^auctioneer  afterwards  refuse  to  deliver  them  to  the 
owner,  unless  he  will  pay  a  sum  of  money  which  he  claims,  he  is 
also  guilty  of  a  conversion."  That  is  a  position  I  am  not  prepared 
to  dispute.  I  therefore  think  the  rule  for  entering  a  verdict  for  the 
plaintiff  in  this  case  must  be  made  absolute. 

GOLTMAN,  J. : 

It  seems  to  me  also  that  the  case  of  Loeachman  v.  Machin  is  a 
satisfactory  authority  for  us  to  act  upon.  laaack  v.  Clark  is  likewise 
very  applicable  to  the  present  case. 

Maule,  J. : 

I  do  not  think  we  are  called  upon,  by  any  of  the  authorities  that 
have  been  cited,  to  hold  that  this  action  is  not  maintainable. 
Loeachman  v.  Machin  is  not,  in  my  judgment,  to  be  distinguished  from 
this  case :  and  it  has  been  approved  of  in  subsequent  cases.  If, 
however,  there  were  no  authority  to  support  our  view,  I  should  still 
come  to  the  same  decision.  It  occurred  to  me,  in  the  course  of  the 
argument,  that  Savage  might  still  be  liable  to  the  weekly  rent  of  6s., 
notwithstanding  the  recovery  of  the  value  of  the  goods  by  the 
plaintiff  in  this  action.  That  may  be  so  :  but  still  I  do  not  think 
it  by  any  means  shows  that  the  plaintiff  may  not  set  up  the  tortious 
conversion.     There  seems  to  be  no  doubt  that  the  transaction  was 
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an  honest  and  bond  fide  one  on  the  defendant's  part;    and  one       Cooprr 

cannot  but  regret  that  he  should  lose  his  money.     Much  property  willomatt. 

of  this  kind  is,  however,  entrusted  to  persons  who  have  no  right  to 

sell  it;  and  yet  the  trade  of  a  furniture-broker  seems  to  be  one  that 

may  be  profitably  carried  on.     The  law,  therefore,  has  not  been 

found  to  be  productive  of  any  inconvenience ;  and,  if  it  had,  that 

would  make  no  difference,  seeing  that  it  is  not  at  all  doubtful.     I 

think  the  plaintiff  is  clearly  entitled  to  enter  a  verdict  for  the  sum 

agreed  on. 

Crbsswbll,  J. :  ^  ^^  J 

Two  points  were  relied  upon  by  my  brother  Tidfourd.  The 
first,  he  founded  upon  Oregg  v.  Wells,  where  it  was  held  that  the 
owner  of  goods  who  stands  by  and  allows  another  to  treat  them  as 
his  own,  whereby  a  third  person  is  induced  to  buy  them  bond  Jide, 
cannot  recover  them  from  the  vendee.  That  case  differs  essentially 
from  the  present ;  for,  there  the  owner  of  the  goods  was  present 
when  the  person  to  whom  he  had  entrusted  them  affected  to  deal 
with  them  :  here,  however,  the  plaintiff  did  not  hold  out  Savage  as 
a  person  having  authority  to  deal  with  the  goods.  The  authority 
given  by  Cooper  to  Mrs.  Savage  to  hold  possession  of  the  goods  on 
his  behalf,  did  not  make  her  his  agent  for  the  purpose  of  assenting 
to  the  disposition  of  them  by  her  husband.  Then  comes  the 
question  whether  a  person  entrusted  with  goods  in  this  manner, 
can,  by  selling  them,  be  guilty  of  any  thing  less  than  a  conversion. 
Upon  the  authority  of  Loeachman  v.  Machin,  as  well  as  upon 
principle,  I  think,  that,  where  a  party  acts  so  in  contravention  of 
the  authority  given  to  him,  he  can  confer  no  right  upon  another  by 
his  wrongful  act. 

For  these  reasons,  I  am  of  opinion  that  this  action  is  maintainable. 

Rule  absolute. 


DOE  D.  WILLIAMS  and  PEOTHEEOE  v.  EVANS.         J®**^- 

May  26. 
(1  C.  B.  717—728 ;  S.  C.  14  L.  J.  C.  P.  237 ;  9  Jur.  712.) 


A  sale  by  an  adxniiiiBtrator  of  a  *'  pretenoed  right  or  title  '*  to  premises  of 
a  term  in  which  the  intestate  died  possessed,  but  of  which  the  administrator 
never  had  possession,  is  within  the  prohibition  of  the  statute  32  Hen.  VIII. 
c.  9. 

A.,  possessed  of  a  term,  died  in  1828.  B.,  who  had  during  A.'s  life 
resided  on  part  of  the  premises,  at  A.'s  death  claimed  and  took  possession 
of  the  whole,  and  retained    it  till  he  died  in  1829,  haying  by  his  will 


[717] 
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noa  d.  devised  the  premiBes  to  0.,  who  remained  in  imdisturbed  poflseesion  untQ 

Williams  1841,  when  A.'8  next  of  kin  took  out  letters  of  administration,  and  sold  his 

*•  right  or  title  in  the  premises  to  D. :  Held,  that  the  conveyance  was  void,  as 

*3 VANS.  ^^y  ^^  common  law  as  by  the  stat.  32  Hen.  VHI.  c  9  (1 ). 

This  was  an  action  of  ejectment  broaght  to  recover  the  possession 
of  certain  premises  situate  in  the  county  of  Glamorgan. 

At  the  trial  before  Gresswell,  J.,  at  the  last  Assizes  at  Swansea, 
the  material  facts  that  were  given  in  evidence  were  as  follows  : 

One  Evan  Bichards,  being  possessed  for  a  long  term,  under  a 
lease  bearing  date  in  1802,  of  certain  premises,  assigned  all  his 
interest  therein  to  one  Wyndham  Lewis,  from  whom  he,  in  1807, 
took  an  underlease  of  part  of  them,  for  a  term  not  yet  expired. 
Evan  Bichards  had  a  brother  Jenkin,  who  resided  on  a  portion  of 
the  premises,  whether  as  tenant  or  otherwise,  there  was  no  evidence 
to  show.  Evan  Bichards  died  in  1828.  Jenkin  Bichards  remained 
in  possession,  claiming  to  be  entitled  to  all  the  premises  held  by 
Evan  under  the  lease  of  1807,  until  1829,  when  he  died,  having 
previously  devised  the  premises  in  question  to  the  present  defendant. 
After  the  death  of  Jenkin  Bichards,  the  defendant  continued  in 
undisturbed  possession  till  1841,  when  the  lessors  of  the  plaintiff, 
after  making  ineffectual  attempts  to  turn  him  out,  discovered  the 
next  of  kin  of  Evan  (Thomas  Bichards),  and  induced  him  to  take 
out  letters  of  administration  to  the  effects  of  Evan,  and  to  assign 
his  supposed  interest  in  the  premises,  to  Protheroe  (one  of  the 
lessors  of  the  plaintiff),  for  102.  There  was  no  evidence  that 
Thomas  Bichards,  the  administrator,  ever  was  in  possession  of, 
or  made  any  claim  to,  the  premises. 
[  718  ]  On  the  part  of  the  defendant,  it  was  objected  that  the  conveyance 

by  Thomas  Bichards  to  Protheroe  was  void,  as  being  contrary  to 
the  statute  82  Hen.  YIII.  c.  9. 

A  verdict  was  taken  for  the  lessors  of  the  plaintiff,  subject  to 
leave  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  the  objection  was  well  founded. 

Sir  T.  Wilde,  Serjt.,  in  Easter  Term,  accordingly  obtained  a 
rule  nm. 

ChanneU,  Serjt.  (with  whom  was  E.  V.  WiUiams),  now  showed 
cause : 

This  is  not  the  case  of  one  who  is  in  by  disseisin  of  the  rightful 

(1)  See  now  8  &  9  Yiot.  c.  106,  s.  6;      51  L.  J.  Q. B. 438, and iTenitefiy ▼.  LyeU 
Jeakim  v.  Joms  (1882)  9  Q.  B.  D.  128 ;      (1885)  15  a  B.  D.  491.— J.  G.  P. 
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owner,  but  it  is  to  be  looked  as  the  case  of  a  permissive  occapation        dob  d. 

.  .       Williams 

by  Jenkin  Bichards  in  his  brother's  life- time,  continued  since  his  r.* 

death  for  a  period  short  of  twenty  years,  without  any  acknowledg-       evanb. 

ment  of  title  in  his  administrator.     The  case  is,  therefore,  not 

within  the  statute  82  Hen.  VIII.  c.  9.   The  2nd  section  (i)  prohibits 

in  general  terms  the  buying  of  pretenced  titles  ;  and  the  4th,  which 

comes  by  way  of  *proviso,  enacts  "  that  it  shall  be  lawful  to  any       [  ^719  ] 

person  or  persons  being  in  lawful  possession  by  taking  of  the  yearly 

farm  rents  or  profits  of  or  for  any  manors,  lands,  tenements,  or 

hereditaments,  to  buy,  obtain,  get,  or  have,  by  any  reasonable  ways 

or  means,  the  pretended  right  or  title  of  any  other  person  or  persons 

hereafter  to  be  made  to,  of,  or  in  such  manors,  lands,  tenements, 

or  hereditaments,  whereof  he  or  they  shall  so  be  in  lawful  possession ; 

anything  in  this  Act  contained  to  the  contrary  notwithstanding." 

Here,  the  possession  of  the  devisee  of  Jenkin  Bichards  was  the 

possession  of  Evan's  administrator.     The  statute  underwent  some 

discussion  in  Doe  d.  Oliver  v.  Powell  (2),  though  the  decision  turned 

upon  another  point. 

(Maulb,  J. :  That  was  the  case  of  a  conveyance  by  the  assignees 
of  a  bankrupt.  It  may  well  be  that  an  assignee  stands  in  a  different 
position  from  an  ordinary  individual.  Besides,  the  mischief  of  the 
statute  could  hardly  apply  to  the  case  of  a  sale  of  a  large  estate,  the 
vendor  being  at  the  time  out  of  possession  of  a  small  part  only. 
The  case  we  are  now  discussing  is  the  case  of  a  specific  pur- 
chase of  the  very  title,  which  seems  to  me  to  fall  directly  within 
the  Act.) 

It  is  observed  in  the  course  of  the  argument  in  that  case,  that,  at 

(1)  Which  enacts,  "  that  no  person  remainder  thereof,  or  taken  the  rents 

nor  persons,  of  what  estate,  degree,  or  or  profits  thereof,  by  the  space  of  one 

condition  soever  he  or  they  be,  shall  whole  year  next  before  the  said  bargain, 

from  henceforth  bargain,  buy,  or  sell,  covenant,   grant,   or  promise   made), 

or  by  any  ways  or  means  obtain,  get,  upon  pain  that  he  that  shall  make  any 

or  have  any  pretenced  rights  or  titles,  such  bargain,  sale,  promise,  covenant, 

or  take,  promise,  grant,  or  covenant  to  or  grant,  to  {aic)  forfeit  the  whole  value 

have  any  right  or  title  of  any  person  or  of  the  lands,  tenements,  or  heredita- 

persons  in  or  to  any  manors,  lands,  mente  so  bargained,   sold,  promised, 

tenements,   or  hereditaments   (except  covenanted,  or  granted  contrary  to  the 

such  person  or  persons  which  shall  so  form  of  this  Act ;  and  the  buyer  and 

bargain,  sell,   give,  grant,   covenant,  taker  thereof,  knowing  the  same,  to 

or  promise  the  same,  their  ancestors  forfeit  also  the  value  of  the  said  lands, 

or  they  by   whom  he  or  they  claim  tenements,  or  hereditaments  so  by  him 

the  same,  have  been  in  possession  of  bought  or  taken  as  is  above  said." 
the   same,    or   of    the    reversion    or         (2)  3  Nev.  &  M.  616. 
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Dob  d.  the  time  the  Act  passed,  choses  in  action  were  not  assignable,  a 
V.  rule  which  for  the  general  convenience  of  mankind  has  since  been 

^^'^^®*  considerably  relaxed.  So,  a  right  of  entry  is  not  assignable  (i) : 
Ooodright  d.  Fowler  v.  Forrest^  {2) ;  CvUey  v.  Doe  d.  Taylerson  (3). 
It  clearly  is  not  embracery  within  the  meaning  of  the  Act,  where 
the  party  does  not  intend  to  sell  a  sait :  WiUiams  v.  Protheroe  (4). 
The  statute  does  not  in  terms  avoid  the  conveyance;  it  merely 
imposes  a  penalty.     The  cases  wherein  it  has  been  held  that  one 

[  *720  ]  who  is  a  party  to  a  "^contract  for  the  sale  of  goods,  or  for  the  doing 
of  an  act,  contrary  to  the  provisions  of  a  statute,  cannot  enforce  it 
in  a  court  of  law,  have  no  application  here.  Lord  Coke,  commenting 
on  sect.  701  of  Littleton,  says  (5) :  **  Since  Littleton  wrote,  there  is 
a  notable  statute  made  in  suppression  of  the  causes  of  unlawful 
maintenance  (which  is  the  most  dangerous  enemy  that  justice 
hath) ;  the  effect  of  which  statute  is,  first,  that  no  person  shall  bar- 
gain, buy,  or  sell,  or  obtain  any  pretenced  rights  or  titles ;  secondly, 
or  take,  promise,  grant,  or  covenant  to  have  any  right  or  title  of 
any  person  in  or  to  any  lands,  tenements,  or  hereditaments,  but,  if 
(unless)  such  person  which  shall  so  bargain,  &c.,  their  ancestors  or 
they  by  whom  he  or  they  claim  the  same,  have  been  in  possession 
of  the  same,  or  of  the  reversion  or  remainder  thereof,  or  taken  the 
rents  or  profits  thereof  by  the  space  of  one  whole  year,  &c.,  upon 
pain  to  forfeit  the  whole  value  of  the  lands,  &c.,  and  the  buyer  or 
taker,  &c.  knowing  the  same,  to  forfeit  also  the  value;  thirdly, 
provided  that  it  shall  be  lawful  for  any  person,  being  in  lawful 
possession,  by  taking  of  the  yearly  farm  rents  or  profits,  to  obtain 
and  get  the  pretenced  right  or  title,  &c.  of  any  lands  whereof  he  or 
they  shall  be  in  lawful  possession.  For  the  better  understanding 
of  which  statute,  you  must  observe,  that  title  or  right  may  be 
pretended  two  manner  of  ways :  first,  when  it  is  merely  in  pretence 
or  supposition,  and  nothing  in  verity  ;  secondly,  when  it  is  a  good 
right  or  title  in  verity,  and  made  pretenced  by  the  act  of  the  party  : 
and  both  those  are  within  the  said  statute :  for  example,  if  A.  be 
lawful  owner  of  land,  and  is  in  possession,  B.,  that  hath  no  right  at 
all,  but  only  in  pretence." 

(TiNDAL,  Ch.  J.,  referred  to   Underwood  v.  Lord  Courtown  (6), 

(1)  Rights  of  entry  are  now  made  (4)  30  E.  E.  608  (5  Bing.  309;  2 
alienable  by  deed,  by  8  &  9  Vict.  c.  106,      Moo.  &  P.  779). 

8.  6.  (5)  Go.  Litt.  369  a. 

(2)  1  Taunt.  578.  (6)  2  Sch.  &  Lef.  65. 

(3)  52  B.  R.  566  (11  Ad.  &  El.  1008). 
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where  Lord  Bbdbsdalb  said:  "  A  person  out  of  possession  cannot  DoBd. 

in  *Iaw  convey  anything  to  a  stranger ;  he  can  give  only  a  release  v. 

to  one  in  possession ;  and  the  law  has  wisely  provided  this,  in  order  Evans. 
to  quiet  possessions.") 

In  that  case  the  facts  are  extremely  complicated :  acts  had  been 
done  which  clearly  amounted  to  a  disseisin. 

(Maulb,  J. :  The  principal  mischief  contemplated  by  the  Act  is,  the 
maintenance  of  an  action  by  the  purchaser  upon  the  pretenced 
title.  How  is  that  mischief  to  be  obviated,  except  by  making  the 
conveyance  void  ?) 

The  mischief  cannot  arise  in  the  case  of  a  conveyance  by  an  executor 
or  an  administrator.  It  may  be  that  no  administration  is  taken 
out  for  more  than  a  year  after  the  death. 

(TiKDAL,  Gh.  J. :  In  the  case  of  a  tenancy,  the  mere  discontinuance 
of  rent  for  a  year  would  not  alter  the  character  of  the  holding ;  the 
relation  of  landlord  and  tenant  would  still  exist.) 

Bylea,  Serjt.  (with  whom  was  Sir  T,  WUde,  Serjt.),  in  support 
of  the  rule : 

Since  the  7  Will.  IV.  &  1  Vict.  c.  26,  s.  8,  and  the  7  &  8  Vict.  c.  76, 
8.  5,  rights  of  entry  may  be  devised,  and  contingent  rights,  con- 
veyed. The  evidence  given  on  the  part  of  the  lessors  of  the  plaintiff 
did  not  show  that  Jenkin  Richards,  in  any  sense,  claimed  under 
Evan :  on  the  contrary,  it  showed  a  claim  by  Jenkin  altogether 
inconsistent  with  the  relation  of  landlord  and  tenant  between  him- 
self and  Evan.  The  first  question  here  is,  whether,  at  common  law, 
independently  of  the  statute  82  Hen.  VIII.  c.  9,  one  who  is  out  of 
possession  could  assign  a  right  of  this  sort.  Since  the  statute 
3  &  4  Will.  IV.  c.  27,  88.  2,  15,  84,  this  is,  as  against  an  adminis- 
trator, clearly  an  adverse  possession.  There  are  not  wanting 
authorities  to  show  that  the  statute  82  Hen.  VIII.  c.  9  is,  in  this 
respect,  declaratory  only  of  the  common  law.  Thus,  in  Partridge 
V.  Strange  (i),  Mountaoue,  Ch.  J.,  *say8  :  "  Before  I  enter  into  the  [  '722  ] 
consideration  of  the  statute,  I  will  lay  down  what  is  a  pretenced 
right  or  title.  And  it  seems  to  me  that  a  pretenced  right  or  title  is 
but  in  one  case,  and  that  is,  where  one  is  in  possession  of  lands  or 
tenements,  and  another,  that  is  out  of  possession,  claims  them,  or 
sues  for  them ;  that  is  a  pretenced  right  or  title.    For,  if  one  has  a 

(1)  Plowden,  88. 
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Dob  d.       right  or  title  to  land,  and  afterwards  he  comes  to  the  possession  of 
«.  the  same  land,  his  right  or  title  is  extinct  or  saspended  in  the 

KVAN8.       Ysjid  ;  for,  during  the  time  that  he  has  the  land,  it  is  not  in  esse ; 
ergo,  during  that  time,  it  cannot  be  termed  a  right  or  title.     And 
that  such  is  a  pretenced  right  or  title,  is  proved  by  the  statute 
itself ;  which  has  a  proviso  in  it,  that  it  shall  be  lawful  for  any  one, 
being  in  lawful  possession,  to  buy  or  obtain  the  pretenced  right  or 
title  of  any  person  or  persons,  to  such  lands,  &c.     So  that,  when 
the  statute  saith  he  in  the  possession  may  buy  the  pretenced  right 
of  any  other,  it  declares  my  definition  to  be  true.    Further,  I  take 
the  statute,  that,  if  he  who  is  out  of  possession  bargains  or  sells,  or 
makes  any  covenant  or  promise  to  part  with,  the  land  after  he 
shall  have  obtained  the  possession  of  it,  this  shall  be  within  the 
danger  of  the  statute,  whether  he  who  so  bargains,  sells,  or  promises, 
have  a  good  and  true  right  or  title  or  not :  and,  in  this  point,  the 
statute  has  not  altered  the  law ;  for,  the  common  law,  before  this 
statute,  was,  that  he  who  was  out  of  possession  might  not  bargain, 
grant,  or  let  his  right  or  title,  and,  if  he  had  done  it,  it  should  have 
been  void.     Then,  this   statute  was  made  in  affirmance  of  the 
common  law,  and  not  in  alteration  of  it ;  and  all  that  the  statute  has 
done  is,  it  has  added  a  greater  penalty  to  thc^t  which  was  contrary  to 
the  common  law  before,  viz.  that  a  man  shall  forfeit  the  value  of  the 
thing  bargained  or  promised,  &c. ;  and  to  avoid  such  bargains  or 
[  *723  ]       promises,  where  a  man  is  out  of  possession,  is  the  only  ^point 
which  the  statute  here  remedies.*'     Littleton  says  (i) :  "  No  entry 
nor  re-entry  (which  is  all  one,)  may  be  reserved  or  given  to  any 
person,  but  only  to  the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or 
to  their  heirs;  and  such  re-entry  cannot  be  given  to  any  other 
person."      Upon  this  section,  Lord  Coke  observes  (2) :    *'  Here, 
Littleton  reciteth  one  of  the  maxims  of  the  common  law ;  and  the 
reason  hereof  is,  for  avoiding  of  maintenance,  suppression  of  right, 
and  stirring  up  of  suits ;  and  therefore  nothing  in  action,  entry,  or 
re-entry  can  be  granted  over ;  for,  so,  under  colour  thereof,  pre- 
tended titles  might  be  granted  to  great  men,  whereby  right  might 
be  trodden  down,  and  the  weak  oppressed,  which  the  common  law 
forbiddeth, — as  men  to  grant  before  they  be  in  possession."     So, 
in  Sheppard's  Touchstone  (8),  it  is  laid  down,  that  '*  things  in  action, 
and  things  of  that  nature,  as,  causes  of  suit,  rights  and  titles  of 
entry,  are  not  grantable  over  to  strangers  but  in  special  cases.     And 

(1)  §  347.  (3)  P.  240. 

(2)  Ck).  Litt.  214  a. 
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therefore,  if  a  man  have  disseised  me  of  my  land,  or  taken  away       Dok  d. 

^CTtt  t  t  a iflfl 

my  goods,  I  may  not  grant  over  this  land  or  these  goods,  until  I  «. 

have  seisin  of  them  again.  Neither  can  I  grant  the  suit,  which  the  ^^^^s- 
law  doth  give  to  me  for  my  relief  in  these  cases,  to  another  man." 
If,  therefore,  the  right  of  entry  in  the  present  case  be  one  for 
which  an  action  of  ejectione  Jirma,  or  a  writ  of  qtuire  ejecit  infra 
terminum,  woald  have  lain,  it  needs  not  the  aid  of  the  statute 
32  Hen.  VIII.  c.  9,  to  render  the  conveyance  void.  The  statute, 
however,  does,  in  terms,  declare  the  conveyance  to  be  void. 

TiNDAL,  Ch.  J. : 

This  appears  to  me  to  be  a  transaction  which  it  was  the  very 
object  of  the  statute  to  prevent.  It  is  a  case  in  which  one  man 
being  in  quiet  possession  of  an  estate,  another  man  buys  a  supposed 
title,  and  brings  an  ^action  upon  it.  It  appears  from  the  evidence,  [  *724  ] 
that  Evan  Bichards,  the  original  termor,  died  in  the  year  1828. 
His  brother  Jenkin  Bichards,  being  in  possession  of  part  of  the 
premises  before  the  death  of  Evan,  when  that  event  happened  took 
possession  of  the  other  part,  and  continued  so  in  possession  until 
his  death  in  1829.  By  his  will  he  bequeathed  such  right  as  he 
then  had  to  the  present  defendant,  who,  from  thence  down  to  the 
year  1841,  remained  in  possession  without  dispute.  In  1841, 
Thomas  Bichards  took  out  administration  to  the  effects  of  his 
brother  Evan,  and  sold  such  right  to  the  premises  as  he  thereby 
acquired,  for  102.  It  has  been  contended  that  the  effect  of  the 
statute  is,  not  to  make  this  a  void  conveyance,  but  only  to  deter 
parties,  by  means  of  a  penalty,  from  entering  into  such  transactions. 
If  that  had  been  the  only  effect  of  the  statute,  there  would 
undoubtedly  be  nothing  to  interfere  with  the  plaintiff's  right  to 
recover  in  this  action.  It  seems  to  me,  however,  on  the  authorities, 
that  the  Act  has  a  much  wider  extent.  The  course  of  the  common 
law  was  well  known  at  the  time,  and  the  statute  was  not  intended 
to  alter  it,  but  merely  to  superadd  a  penalty.  The  authority  cited 
from  Plowden  seems  quite  decisive.  He  says  (i) :  ''I  take  the 
statute,  that,  if  he  who  is  out  of  possession  bargains  or  sells  or 
makes  any  covenant  or  promise  to  part  with  the  land  after  he  shall 
have  obtained  the  possession  of  it,  this  shall  be  within  the  danger 
of  the  statute,  whether  he  who  so  bargains,  sells,  or  promises  have 
a  good  and  true  right  or  title  or  not :  and  in  this  point  the  statute 
has  not  altered  the  law ;  for,  the  common  law,  before  this  statute, 

(1)  Plowden,  88. 


V. 

Evans. 
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Doe  d.       was,  that  be  who  was  oat  of  possession  might  not  bargain,  grant,  or  let 

WtI«T  1AM8  «j  sj 

his  right  or  title,  and,  if  he  had  done  it,  it  should  have  been  void. 
Then,  this  statute  was  made  in  affirmance  of  the  common  law,  "^and 
not  in  alteration  of  it ;  and  all  that  the  statute  has  done,  is,  it  has 
added  a  greater  penalty  to  that  which  was  contrary  to  the  common 
law  before,  viz.  that  a  man  shall  forfeit  the  value  of  the  thing 
bargained  or  promised,  &c.,  and  to  avoid  such  bargains  or  promises, 
where  a  man  is  out  of  possession,  is  the  only  point  which  the 
statute  here  remedies.*'  Nothing  can  be  more  distinct  than  this: 
and  the  passages  cited  from  Go.  Litt.  and  Sheppard's  Touchstone, 
are  to  the  same  effect.  It  seems  to  me,  by  analogy  to  all  the  cases 
which  prohibit  parties  from  maintaining  actions  in  respect  of  con- 
tracts that  are  entered  into  in  violation  of  the  provisions  of  Acts  of 
Parliament,  that  here,  the  lessor  of  the  plaintiff  is  precluded  from 
coming  into  Court  to  assert  the  validity  of  a  conveyance  which 
the  statute  has  expressly  prohibited.  I  therefore  think  the  rule  for 
entering  a  verdict  for  the  defendant,  should  be  made  absolute. 

COLTMAN,  J. : 

It  seems  to  me  also  that  the  effect  of  the  statute  82  Hen.  YIQ. 
c.  9,  is,  to  make  the  conveyance  in  question  void.  The  argument 
of  my  brother  Channell  hardly  arises  on  the  facts.  If  Jenkin 
Bichards  had  been  tenant  to  Evan,  possibly  the  tenancy  would  be 
considered  as  still  subsisting.  The  only  evidence,  however,  is,  that 
Jenkin  was  living  with  his  brother  Evan  upon  some  part  of  the 
premises :  there  was  no  proof  of  any  tenancy.  And,  when  Jenkin 
afterwards  devised  the  property,  and  the  devisee  entered,  there 
was  nothing  to  connect  him,  in  privity  of  title,  with  Evan.  He 
-  is  to  be  looked  upon  as  a  mere  stranger.  If  that  be  so,  the  case 
falls  precisely  within  the  provisions  of  the  statute.  With  respect 
to  the  argument,  that  an  administrator  who  sells  a  right  that  comes 
^  to  him  in  his  representative  character,  is  not  within  the  statute,  no 
case  has  been  cited  in  support  of  it;  and  it  seems  to  me  to  be 
equally  destitute  of  foundation  in  reason. 

f  726  ]       Maulb,  J. : 

I  also  am  of  opinion  that  this  case  is  exactly  within  the  mischief 
which  the  Legislature,  in  the  time  of  Henry  VIII.  thought  one 
that  ought  to  be  provided  against.  That  mischief  was,  that 
individuals  possessed  of  rights,  real  or  pretended,  transferred 
them  to  persons  more  able,  or  more  disposed,  than  themselves,  to 
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litigate  them.     This  was  considered  to  be  a  great  evil ;  and,  in       dou  d. 

order  to  remedy  it,  the  statute  declares  that   *'no  person  shall  «. 

bargain,  buy,  or  sell,  or  by  any  ways  or  means  obtain,  get,  or  have       e^ans. 

any  pretenced  rights  or  titles,  or  take,  promise,  grant,  or  covenant 

to  have  any  right  or  title  of  any  person  or  persons  in  or  to  any 

manors,  lands,  tenements,  or  hereditaments  (except  such  person  or 

persons  which   shall   so  bargain,  sell,  give,   grant,  covenant,  or 

promise  the  same,  their  ancestors,  or  they  by  whom  he  or  they 

claim  the  same,  have  been  in  possession  of  the  same,  or  of  the 

reversion  or  remainder  thereof,  or  taken  the  rents  or  profits  thereof, 

by  the  space  of  one  whole  year  next  before  the  said  bargain,  covenant, 

grant,  or  promise  made),  upon  pain  that  he  that  shall  make  any 

such  bargain,  sale,  promise,  covenant,  or  grant,  to  forfeit  the  whole 

value  of  the  lands,  tenements,  or  hereditaments  so  bargained,  sold, 

promised,  covenanted,  or  granted,  contrary  to  the  form  of  this  Act ; 

and  the  buyer  and  taker  thereof,  knowing  the  same,  to  forfeit  also 

the  value  of  the  said  lands,  tenements,  or  hereditaments  so  by  him 

bought  or  taken  as  is  above  said."     It  has  been  said  that  the 

statute  does  not  apply  to  a  case  of  this  kind,  the  subject-matter  of 

sale  here  being  a  present  right  of  possession ;  and  that  the  statute 

does  not,  in  terms,  avoid  the  conveyance.     But  I  think  the  statute 

must  be  so  construed  as  to  prevent  the  mischief  at  which  it  was 

aimed;  and  that,  as  Mr.   Protheroe  bought  a  right  to  turn  the 

defendant  out  of  possession,  and  has  sought,  by  an  action  of 

ejectment,  to  turn  him  out,  the  case  is  clearly  within  the  purview 

of  the  Act.     It  is  unnecessary  to  determine  ^whether  the  statute,       [  *727  ] 

or  the  common  law,  makes  transactions  such  as  these  void,  under 

all  possible  combinations  of  circumstances.    There  can  be  no  doubt 

that  conveyances   of  titles  are  made  void  to  the  extent  that  is     * 

necessary  to  prevent  the  mischief  which  the  Act  intended  to  remedy. 

The  title  in  this  case  was  purchased  for  10^     Unless,  therefore,  the 

conveyance  was  avoided,  the  purchaser  would  only  lose  the  sum  he  ^ 

paid,  and  the  seller  would  forfeit  the  value  of  the  whole  estate— a 

very  unlikely  construction.     It  seems  to  me,  therefore,  that  there 

is  good  reason  for  holding  the  case  to  be  within  the  terms  of  the 

statute,  and  that  the  statute  (and  the  common  law  also)  does  avoid 

the  conveyance.     The  supposed  analogy  between  an  assignee  and 

an  administrator,  appears  to  me  to  fail  (i).     The  administrator  is 

(1)  An  executor  or  adminiBtrator  is      beyond  the  assets  required  to  pay  the 
not  necessarily  in  the  position  of  an      debts, 
assignee  in  respect  of   any   surplus 
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Dob  d.       not,  as  it  seems  to  me,  to  be  in  a  better  situation  than  any  other 
«.  person ;  but  rather  worse ;  for,  the  very  act  of  taking  out  letters  of 

administration  may  be,  as  in  this  case  it  was,  part  of  the  illegal 
transaction. 


EVASB. 


Gbbsswbll,  J. : 

I  also  think  the  rule  to  enter  a  verdict  for  the  defendant  in  this 
case,  must  be  made  absolute.  It  is  clear  that  Mr.  Protheroe  has 
no  title,  unless  he  can  rely  on  the  assignment  from  Thomas 
Richards  to  himself;  and  it  is  equally  clear  that  that  was  a 
purchase  of  a  pretenced  title,  as  explained  by  Plowden.  It  is 
impossible  to  refer  the  possession  of  Jenkin  to  the  title  of  Thomas 
Bichards.  Jenkin  claimed  to  deal  with  the  property  as  his  own ; 
and  the  defendant  entered,  claiming  under  the  devise  to  him  bv 
Jenkin.  It  seems  to  me,  therefore,  that  the  case  falls  within  the 
[  *728  ]  first  description  *in  the  Act,  and  not  within  any  part  of  the 
exception.  The  assignment  by  Thomas  Jenkin  passed  nothing, 
therefore,  to  Protheroe,  and,  consequently,  he  has  made  oat  no 
title  in  his  lessee  to  maintain  this  action. 

Ride  absolute. 


1846.  GULLIYER  V.  COSENS. 

^"^^  (1  C.  B.  788—799;  S.  C.  14  L.  J.  C.  P.  215;  9  Jur.  666.) 

[  788  ]  Where  cattle  are  distrained  as  damage /ecuanty  the  owner  cannot,  without 

tendering  amends,  pay,  under  protest,  an  excessive  sum  demanded  for 
damage,  and  recover  the  amount  as  money  had  and  received  to  bis  use. 

If  a  sufficient  tender  is  made  before  the  distress,  the  remedy  is  replevin 
or  trespass ;  if  after  the  distress  (and  before  the  impounding),  detinue  (1). 

Dbbt,  for  money  had  and  received  to  the  plaintiff's  use.    Plea, 
nunqtuim  indebitiUtis, 

At  the  trial,  before  Alderson,  B.,  at  the  last  Assizes  for  Sussex,  it 
appeared  that  a  flock  of  sheep,  belonging  to  the  plaintiff,  having 
[  *789  ]  strayed  upon  the  defendant's  land,  they  *were  distrained,  as 
damage  feasant,  by  the  defendant,  who  refused  to  restore  them 
except  upon  payment  of  2Z.  15«.  dd.^  at  which  amount  he  estimated 
the  damage  they  had  done.  The  plaintiff  paid  the  22.  15s.  9d. 
under  protest,  and,  to  recover  it,  brought  this  action. 

(1)  Where  cattle  distrained  damage  excess  may  be  recovered  in  an  action 

feasant  is  impoimded  on  private  pre-  for  money  had  and  received :  Oretn  v. 

mises,  if  the  owner  tender  sufficient  Duckeli  (1883)  11  Q.  B.  D.  275;  52 

amends  and  pay  an  excessive  demand  L.  J.  Q.  B.  485. — J.  G.  P. 
to  obtain  the  release  of  the  cattle,  the 


VOL.  Lxvra,]        1845.    C.  P.    1  C.  B.  789—792.  817 

For  the    defendant,    it    was  insisted,   upon   the  authority  of    Gulliysr 
Lindon  v.  Hooper  (i),  that  the  action   was  not  maintainable,  and      cosknb. 
that,  where  an  exorbitant  demand  was  made  for  compensation,  the 
only  remedy  was,  replevin. 

The  learned  Judge  directed  a  nonsuit,  reserving  to  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  the  sum  claimed,  if  the  Court 
should  be  of  opinion  that  the  action  was  well  brought.  The  actual 
damage  done  by  the  sheep,  was  estimated  by  the  jury  at  5«. 

Sir  T.  WUde,  Serjt.,  in  Easter  Term  last,  accordingly  obtained 
a  rule  niai : 

He  referred  to  HiUs  v.  Street  (2),  Knibbs  v.  Hall{s),  Shaw  v. 
Woodcock  (4),  Barrett  v.  The  Stockton  and  Darlington  Railway 
Company  {&),  Aehmole  v.  Wainwright{Q),  and  Parker  v.  The  Or  eat 
Western  Railway  Company  (7) :  and  he  distinguished  the  present 
case  from  that  of  Lindon  v.  Hooper^  on  the  ground  that  there,  the 
party  was  asserting  a  right  of  common,  a  right,  which  the  Court 
considered  an  action  of  assumpsit  for  money  had  and  received,  not 
properly  adapted  to  try. 

(Crbsswbll,  J.,  referred  to  Anacomb  v.  Shore  (8)  and  Browne  v. 
PoweU  (9).) 

ChanneU,  Serjt.  (with  whom  was  Johnson) ^  now  showed  cause :        [  790  ] 

It  is  not  denied,  that,  generally  speaking,  money  extorted  by  any 
kind  of  duress,  may  be  recovered  back  in  an  action  for  money  had 
and  received.  The  case  of  a  distress,  however,  stands  upon  peculiar 
grounds.  Lindon  v.  Hooper  is  an  express  authority  to  show  that 
money  paid  to  procure  the  release  of  cattle  taken  damage  feasant^ 
cannot  be  recovered  back  in  that  form  of  action,  although  the 
taking  be  wrongful.  *  *  Case  will  not  lie  for  the  detention  of  [  792  ] 
cattle  taken  damage  feasant,  where  no  tender  of  amends  is  made 

(1)  Cowp.  414.  And  see  Shtpwick  v.  (4)  31  R.  E.  158  (7  B.  &  0.  73). 
Blanchard,  3  K.  E.  17d  (6  T.  E.  298) ;  (5)  3  Man.  &  G.  966;  3  Scott.  N.  E. 
Thurston  y.  Mills,  16  East.  254,  272  803 ;  affirmed  in  Dom.  Proc.  7  Man. 
(stated  36  K  E.  84.  102.  110.  and  see  &  Or.  870 ;  8  Scott.  N.  E.  641. 

14  E.  E.  347,  n.) ;  NeivsatM  v.  Oraham,  (6)  57  E.  E.  817  (2  Q.  B.  837 ;  2  Gale 

10  B.  &  C.  234,  5  Man.  &  Ey.  64;  t&  D.  217). 

Th(ma8  v.  Harries,  56  E.  E.  611  (1  (7)  7  Man.  &  G.  253;  7  Scott,  N.  E. 

Man.  &  G.  695,  709 ;  2  Man.  A  G.  140.  835. 

141,  709) ;   Close  v.  Fhipps,  7  Man.  &  (8)  10  E.  E.  686  (1  Taunt.  161). 

G.  586;  8  Scott,  N.  E.  381.  (9)  29  E.  E.  538  (4  Bing.  230;  12 

(2)  5  Bing.  37  ;  2  Moo.  &  P.  96.  Mooie.  454). 

(3)  1  Esp.  N.  P.  C.  84. 

B.&. — VOL.  LXVIII.  62 
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GuLLivmi     until  after  the  impounding :  Sheriff  v.  James  (i),  Browne  v.  PoweU  (2). 

C08BN8.  If  the  present  action  be  maintainable,  the  plaintiff  will  be  placed 
in  a  better  position  than  that  in  which  he  would  have  stood  had  he 
brought  replevin,  or  brought  detinue  or  case  after  a  tender  ;  for,  if 
he  had  made  a  tender,  it  would  have  rested  upon  him  to  show  its 
sulBSciency.  Until  a  tender  of  sufficient  amends,  the  distrainor  was 
no  wrongdoer  :  in  the  absence,  therefore,  of  a  tender,  the  receipt  of 
the  money  was  not  unlawful.  ♦  *  In  Skeate  v.  Beale  (3),  the 
plaintiff  having  distrained  for  rent,  the  defendant,  in  consideration 
of  his  withdrawing  the  distress,  undertook  to  pay  a  certain  sum  for 
the  arrears  :  to  a  declaration  upon  this  agreement,  the  defendant 

[  *793  ]  pleaded  that  the  plaintiff,  having  distrained  for  *more  rent  than 
was  due,  threatened  to  sell  the  goods  distrained ;  that  thereupon 
the  defendant  was  forced  and  obliged  to  make  the  agreement ;  that 
no  part  of  the  sum  specified  was  due  beyond  what  he  paid  ;  and 
that,  in  respect  of  the  residue,  the  agreement  was  without  considera- 
tion: and  the  Court  held  the  pleas  bad,  on  motion  for  judgment 
non  obstante  veredicto.  Barrett  v.  I'he  Stockton  and  Darlington 
Railway  Company,  Ashmole  v.  Wainwright,  and  Parker  v.  The  Great 
Western  Railway  Company,  were  cases  in  which  public  carriers 
refused  to  perform  a  duty  cast  upon  them  by  the  law,  unless  they 
were  paid  an  exorbitant  demand  for  carriage.  The  defendants 
there  were  clearly  wrong-doers. 

(Maulb,  J. :  It  was  the  carriers'  duty  to  ascertain  the  charge : 
there  is  no  analogy  between  those  cases  and  the  present.) 

DowUng,  Serjt.  (with  whom  wasBortZZ),  in  support  of  the  rule : 
Lindon  v.  Hooper,  upon  the  authority  of  which  the  defendant 
mainly  relies,  is  considerably  shaken  by  subsequent  decisions ; 
and,  at  all  events,  it  is  distinguishable  from  the  present  case, 
inasmuch  as  there,  the  owner  of  the  cattle  might  have  brought 
replevin ;  which  the  plaintiff  here  could  not,  the  distress  being 
lawful ;  and  consequently,  unless  this  action  be  maintainable,  the 
plaintiff  is  without  remedy. 

(Maule,  J. :  In  Anscomb  v.  Shore  (4),  there  having  been  no  tender 
of  amends  made  until  after  the  distress,  the  owner  of  the  cattle 
could  not  maintain  replevin ;   he  therefore  brought  case  for  the 

(1)  25  B.  B.  647  (1  Bing.  341).        (3)  52  B.  B,  558  (11  Ad.  &  El.  983; 

(2)  29  B.  B.  536  (4  Bing.  230;  12   3  P.  &  D.  597). 

Mooie,  454).  (4)  10  B.  B.  686  (1  Taunt  261). 
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BubBequent  detention ;  and  the  Court  held  that  case  woald  not  lie,     Gulliveb 
the  defendant  not  being  a  wrong-doer.     That  is,  in  effect,  this  case  ;      gosbks. 
the  plaintiff  cannot  recover  back  the  money,  onless  its  receipt  by 
the  defendant  was  wrongful.) 

The  detention  of  the  plaintiff's  sheep,  until  he  complied  with  the 
defendant's  excessive  demand,  was  a  wrongful  act.  In  Ashniole  v. 
Wainmright,  ♦Pattbson,  J.,  says :  **  I  should  be  sorry  to  throw  any  [  *794  ] 
doubt  upon  the  point,  that  an  action  for  money  had  and  received 
will  lie  to  recover  money  paid  on  the  wrongful  detainer  of  goods : 
it  would  be  very  dangerous  to  do  so ;  the  doctrine  being,  in  itself, 
BO  reasonable,  and  supported  by  so  many  authorities." 

(Maulb,  J. :  The  owner  of  the  land  is  no  wrong-doer  if  he  dis- 
trains before  tender  made ;  nor  is  he  a  wrong-doer  if  he  impounds 
before  tender,  or  after  an  insufficient  tender.  Here,  the  real 
question  is,  whose  duty  it  was  to  estimate  the  damage:  if  the 
owner  of  the  cattle  was  bound  to  make  a  tender,  he  was  to  ascertain 
the  amount  at  his  peril.) 

In  all  such  cases,  it  is  competent  to  a  party  to  waive  the  tort, 
and  rely  upon  the  implied  contract  arising  out  of  the  receipt  of  the 
money. 

(TiNDAL,  Ch.  J. :  But  he  must  not  place  his  opponent  in  a  worse 
position  than  that  in  which  he  would  otherwise  have  stood.) 

The  party  who,  by  seizing,  takes  upon  himself  to  assert  that  he  is 
damaged,  is  surely  the  proper  person  to  estimate  the  damage :  he 
has  the  best,  and  perhaps  the  only,  means  of  information.  At  all 
events,  if  he  chooses  to  make  an  excessive  demand  of  compensation, 
he  thereby  relieves  the  owner  of  the  cattle  from  the  necessity  of 
entering  into  any  consideration  of  the  proper  amount  to  be  tendered: 
Ashiiwlt  V.  Wainwright  (l) ;  Jones  v.  Tarleton  (2), 

TiNDAL,  Gh.  J. : 

I  am  of  opinion  that  the  rule,  that  has  been  obtained  in  this  case, 
to  enter  a  verdict  for  the  plaintiff,  ought  to  be  discharged.  The 
question  at  issue  seems  to  me  to  depend  upon  the  consideration — 

(1)  67  B.  R  817  (2  a  B.  837 ;  2  Gale  (2)  60  B.  B.  863  (9  M.  &  W.  675). 

d  D.  217). 

62— :a 
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upon  which  of  the  parties  has  the  law  cast  the  onus  of  estimating 
the  amount  of  damage  done  to  the  owner  of  the  land.     The  party 

[  *795  ]  whose  sheep  have  trespassed,  is,  *in  the  first  instance,  the  wrong- 
doer: it  is  therefore  upon  him  that  the  risk  of  estimating  the 
amount  of  damage,  ought  to  rest,  and  not  upon  the  party  who  has 
suffered  by  the  trespass.  If  the  owner  of  the  cattle  elects  to  make 
a  tender  of  sufficient  amends  before  the  distress,  and  the  distrainor 
refuses  it,  the  latter  becomes  a  wrong-doer;  but  a  tender  after 
distress  does  not  entitle  the  owner  to  replevy  his  cattle.  The  rule 
of  law  cannot  be  more  clearly  stated  than  is  done  by  Lord  Goks  in 
The  Six  Carpenters'  case  (i) :  '*  Vide  the  book  in  80  Ass.  pi.  38  (2), 
John  Matrever's  case :  it  is  held  by  the  Court,  that,  if  the  lord,  or 
his  bailiff,  comes  to  distrain,  and,  before  the  distress,  the  tenant 
tenders  the  arrears  upon  the  land,  there  the  distress  taken  for  it,  is 
tortious.  The  same  law  for  daviage  feasant^  if,  before  the  distress, 
he  tenders  sufficient  amends ;  and  therewith  agree,  7  Edw.  III. 
8  b  (3),  in  The  Master  of  St.  Mark's  case :  and  so  is  the  opinion  of 
Hull  to  be  understood,  in  18  Hen.  lY.  17  b  (4) ;  which  opinion  is 
not  well  abridged  in  title  Trespass,  180  (6).  Note,  reader,  this 
difference,  that  tender  upon  the  land  before  the  distress,  makes  the 
distress  tortious  ;  tender  after  the  distress,  and  before  the  impound- 
ing, makes  the  detainer,  and  not  the  taking,  wrongful :  tender  after 
the  impounding  makes  neither  the  one  nor  the  other  wrongful ; 
for,  then  it  comes  too  late,  because  then  the  cause  is  put  to  the  trial 
of  the  law,  to  be  there  determined.  But,  after  the  law  has  deter- 
mined it,  and  the  avowant  has  return  irreplevisable,  yet,  if  the 
plaintiff  makes  him  a  sufficient  tender,  he  may  have  an  action  of 

[  *796  ]  detinue  for  the  detainer  after,  or  he  may,  upon  satisfaction  *made 
in  Court,  have  a  writ  for  the  re-delivery  of  his  goods."  It  appears 
to  me,  that,  when  the  present  plaintiff'  found  he  was  too  late  to 
make  a  tender,  so  as  to  entitle  himself  to  replevy  the  sheep  and  to 
succeed  in  an  action  of  replevin,  his  proper  course  was,  to  make  a 
tender  of  sufficient  amends  to  cover  the  damage  sustained ;  and,  in 
the  event  of  the  defendant  refusing  to  accept  the  sum  tendered,  and 
deliver  up  the  sheep,  he  should  have  brought  detinue  (6) ;  for,  they 

(1)  8  Co.  Hep.  147.    The  point  de-  (a)  H.  7  Edw.  UI.  fo.  8,  pi.  17. 
cided  in  The  Six  Carpmttra'  case,  had  (4)  H.  13  Hen.  lY.  fo.  17,  pi.  14. 
been  discussed  and   determined   130  (o)  That  is,  in  Eitzh.  Abr.  tit.  Tres- 
years  before,  in  H.  21  Jiidw.  IV.  fo.  19,  pas,  pi.  180.    See  the  explanation  in 
pi.  22.  6  Ney.  &  M.  613,  tu 

(2)  Vo,  119 tMantraveTHV,  The  Parson  (6)  i.e.  upon  a  tender  before    the 
o/  Chase.  impounding. 
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were  held  by  the  defendant  merely  as  a  pledge.  In  that  case,  the 
hazard  of  the  sufficiency  of  the  tender  woald  fall,  as  it  ought  to  do, 
on  the  owner  of  the  cattle.  It  has  been  urged  that  here  a  tender 
was  unnecessary,  inasmuch  as  the  sum  demanded  for  compensation 
was  exorbitant:  that  argument,  however,  as  it  seems  to  me,  is 
answered  by  saying  that  the  risk  of  determining  the  real  amount 
of  damage,  is  not  by  law  imposed  upon  the  defendant.  This  I 
should  be  disposed  to  hold  upon  principle,  and  independently  of 
the  authority  of  lAndon  v.  Hooper,  which  I  am  unable  to  get  over, 
and  which  I  am  not  aware  has  been  overruled :  and,  though  cases 
have  occurred  in  which  it  has  been  decided  that  an  excessive  demand 
dispenses  with  the  tender,  yet  those  were  cases  where  the  law  made 
it  incumbent  on  the  defendant  correctly  to  ascertain  the  amount  of 
his  demand.  The  cases  of  Barrett  v.  The  Stockton  and  Darlington 
Railway  Company,  and  of  Parker  v.  The  Great  Western  Railway 
Company,  range  themselves  within  this  class.  The  cases  of  Knibba 
V.  Hall  and  Skeate  v.  Beale  follow  the  doctrine  of  Lindon  v.  Hooper. 
Upon  authority,  therefore,  as  well  as  upon  principle,  I  am  of  opinion 
that  the  verdict  which  has  been  entered  for  the  defendant,  ought 
to  stand. 

COLTMAN,  J. : 

I  also  think  the  law  has,  with  sufficient  distinctness,  pointed  out 
the  course  which  the  plaintiff  *ought  to  have  pursued.  And,  if  [  *797  ] 
he  has  brought  a  difficulty  upon  himself  by  departing  from  that 
course,  he  has  no  right  to  complain.  The  objection  to  bringing  an 
action  for  money  had  and  received,  instead  of  tendering  amends 
and  replevying,  is  that  which  has  been  stated  by  my  Lord  Chief 
Justice,  namely,  that  it  would  remove  from  the  owner  of  the  cattle 
the  burthen  of  ascertaining  the  precise  amount  of  compensation 
due,  and  cast  it  upon  the  other  party,  who,  in  the  absence  of  a 
tender,  is  no  wrong-doer.  The  case  differs  essentially  from  that  of 
Parker  v.  The  Great  Western  Raibvay  Company,  There,  the  Com- 
pany, by  refusing  to  carry  the  plaintiff's  goods,  without  being  paid 
an  exorbitant  sum,  in  contravention  of  the  provisions  of  the  Acts 
of  Parliament  by  which  their  concerns  are  regulated,  became 
wrong-doers.  Nor  can  it  be  said  that  in  this  case  the  money  was 
extorted  by  duress.  Duress  of  goods  implies  an  unlawful  deten- 
tion of  them,  which  has  not  occurred  here,  the  sheep  having  been 
lawfully  taken.  I  am  unable  to  distinguish  the  present  case  from 
Lindon  v.  Hooper ;  and  I  know  of  nothing  to  prevent  its  being 
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ouLLivBB    treated  as  a  subsisting  authority.    For  these  reasons,  I  think  the 
CosBKB.      rule  should  be  discharged. 

Maulb,  J. : 

I  also  am  of  opinion  that,  under  the  circumstances  of  this  case, 
money  had  and  received  is  not  the  proper  form  of  action.  The 
defendant  had  an  undoubted  right  to  distrain  the  plaintiff's  sheep, 
and  to  keep  them  until  the  damage  done  was  satisfied.  If  a 
sufficient  tender  had  been  made  before  the  impounding,  the  defen- 
dant would  have  been  bound  to  restore  them ;  otherwise  not.  The 
question  is,  whose  duty  it  is  to  ascertain  the  amount  of  damage 
sustained.  If  that  duty  were  by  law  cast  upon  the  distrainor,  it 
[  *798  ]  would  ^manifestly  be  throwing  a  very  inconvenient  burthen  upon 
the  innocent  party.  It  seems  to  me  to  be  quite  clear  that  this  duty 
rests  upon  the  party  who  inflicts,  and  not  upon  him  who  suffers, 
the  injury.  That  being  so,  the  defendant  is  not  a  wrong-doer 
because  he  may  have  too  highly  estimated  the  compensation  due  to 
him.  It  is  said  that  the  plaintiff  ought  to  be  permitted  to  maintain 
this  action,  because  he  is,  under  the  circumstances,  precluded  from 
bringing  a  replevin.  The  reason  why  he  has  not  that  remedy,  is, 
that  he  has  sustained  no  wrong.  His  proper  course  was,  to  make 
a  tender  of  sufficient  amends ;  and,  if  the  defendant,  upon  such 
tender,  refused  to  restore  the  sheep,  to  bring  an  action  of  detinue, 
as  suggested  by  Lord  Coke  in  The  Six  Carpenters'  case  (i).  The 
case  of  Anscanib  v.  Shore  (2),  where  it  was  held  that  an  action  on 
the  case  lay  not  for  the  detention  of  the  goods  after  a  tender  made 
of  sufficient  amends,  goes  very  far  to  show,  that  money  had  and 
received  is  not  maintainable  in  this  case ;  inasmuch  as  it  shows 
that  the  distrainor  was  not  a  wrong-doer. 

Crbsswbll,  J. : 

The  plaintiff  in  this  case  has  brought  an  action  for  money  had 
and  received  by  the  defendant  to  his  use.  The  defendant,  in  answer, 
says,  the  payment  was  made  voluntarily,  with  full  knowledge  of  all 
the  facts,  and  therefore  it  is  not  recoverable  back.  On  the  part  of 
the  plaintiff  it  is  suggested  that  the  payment  was  made  under  a 
species  of  duress — a  wrongful  detainer  of  his  sheep.  According  to 
the  rule  laid  down  in  The  Six  Cm-penters  case,  it  appears  that 
there  has  been  no  such  wrongful  detainer  of  the  plaintiff's  sheep. 
That  ground  therefore  fails.  The  payment  appears  to  me  to  have 
(1)  8  Co.  Rep.  147.  (2)  10  B.  E.  686  (1  Taimt.  261). 
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been  made  for  the  purpose  of  avoiding  all  question  or  dispute  as  to  Gullivbb 
the  right  to  distrain.     The  ^plaintiff  cannot,  therefore,  now  turn      cosens. 
round  and  recover  back  the  money  which  he  so  paid  upon  an      [  *799  ] 
adequate  consideration. 

Rule  discharged. 


FAY    V.   PRENTICE   and   Another.  /»«• 

June  7. 
(1  0.  B.  828—841 ;  S.  0.  14  L.  J.  0.  P.  298 ;  9  Jur.  876.)  

r  828  1 
A  declaration  in  case  stated  that  the  defendant,  being  possessed  of  a         *-        -* 

messuage  adjoining  a  garden  of  the  plaintiff,  erected  a  cornice  upon  his 

messuage,  projecting  oyer  the  garden,  by  means  whereof  rainwater  flowed 

from  the  cornice  into  the  garden,  and  damaged  the  same,  and  the  plaintiff 

had  been  incommoded  in  the  possession  and  enjoyment  of  his  garden  : 

Held,  that  the  erection  of  the  cornice  was  a  nuisance  from  which  the  law 
would  infer  injury  to  the  plaintiff ;  and  that  he  was  entitled  to  maintain  an 
action  in  respect  thereof,  without  proof  that  rain  had  fallen  between  the 
period  of  the  erection  of  the  cornice  and  the  commencement  of  the  action  (1) : 

Held,  also,  that  the  declaration  was  not  to  be  construed  as  alleging 
a  trespass. 

Case,  for  erecting  a  cornice  at  the  side  of  the  house  of  the 
defendant  Prentice,  projecting  over  the  garden  of  the  plaintiff. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time 
of  committing  the  grievances  thereinafter  mentioned,  was,  and 
from  thence  until  the  commencement  of  the  suit,  had  been,  and 
still  was,  lawfully  possessed  of  a  certain  messuage,  garden-ground, 
land,  and  premises,  with  the  appurtenances,  situate,  &c.,  in  which 
messuage  the  plaintiff  and  his  family  had  for  and  during  all  the 
time  aforesaid  resided  and  dwelt,  and  still  resided  and  dwelt ;  that 
the  defendant  Prentice,  before  and  at  the  time  of  the  committing 
of  such  grievances,  was,  and  from  thence  until  the  commencement 
of  the  suit  had  been,  and  still  was,  possessed  of  a  certain  messuage, 
situate,  &c.,  contiguous  and  adjoining  to  the  messuage,  garden- 
ground,  land,  and  premises  of  the  plaintiff:  nevertheless,  the 
defendants,  well  knowing  the  premises,  but  contriving,  and  *wrong-  [  *829  ] 
fully  and  unjustly  intending,  to  injure,  prejudice,  and  aggrieve 
the  plaintiff  in  the  possession,  use,  occupation,  and  enjoyment 
of  his  said  messuage,  &c.,  and  to  render  the  said  garden-ground 
damp  and  wet,  and  to  injure  and  destroy  the  trees,  shrubs,  bushes, 
plants,  herbs,  and  flowers  therein,  and  to  prevent  the  due  and 
proper  growth  of  the  said  trees,  shrubs,  (be,  and  to  render  them 

(1)  Compare  Lemmanv.  Webb  l\S96^      bourn  ▼.    Orindley  [1892]  2  Ch.  53; 
A,  C.  1 ;  64   L.  J.  Oh,  206,  and  Lay-      61  L.  J.  Ch.  362,— J.  G,  P, 
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Fay  of  little  or  no  use  or  value  to  the  plaintifiF,  whilst  the  plaintiff  was 
pRKNTioB.  BO  possessed  of  the  said  messuage,  &c.,  with  the  appurtenances, 
and  so  resided  and  dwelt  in  the  messuage  of  the  said  plaintiff  with 
his  family  as  aforesaid,  and  whilst  the  defendant  Prentice  was  so 
possessed  of  his  said  messuage  as  aforesaid,  to  wit,  on  the  1st  of 
May,  1844,  wrongfully  and  injuriously  put,  placed,  and  built,  and 
caused  and  procured  to  be  put,  placed,  and  built,  a  certain  cornice 
and  projection  in  and  upon  the  messuage  of  the  defendant  Prentice, 
near  to  and  projecting  over  the  garden-ground  of  the  plaintiff,  and 
wrongfully  and  injuriously  kept  and  continued  the  same  cornice  or 
projection  so  put,  placed,  and  built,  and  caused  and  procured  to  be 
put,  placed,  and  built,  in  and  upon  the  messuage  of  the  defendant 
Prentice,  for  a  long  space  of  time,  to  wit,  until  the  commencement 
of  the  suit :  by  means  of  which  several  premises,  afterwards,  to 
wit,  on  &c.,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  the  suit,  divers  large  quantities  of  rain 
water  ran,  flowed,  and  fell  from  the  said  cornice  or  projection  on 
the  messuage  of  the  defendant  Prentice,  down  to,  into,  upon  and 
against  the  said  garden -ground  of  the  plaintiff,  and  upon  the  trees, 
shrubs,  &c.,  growing  and  being  in  the  said  garden-ground,  and 
upon  the  gravel  walks  thereof,  and  greatly  injured,  wetted,  and 
damaged  the  said  garden-ground  of  the  plaintiff,  and  dirtied 
and  spoiled  the  gravel  walks  of  the  said  garden-ground ;  and,  by 
[  *880  ]  reason  of  the  premises,  the  plaintiff  had  been  greatly  ^annoyed 
and  incommoded  in  the  use,  possession,  and  enjoyment  of  his 
messuage,  garden-ground,  land,  and  premises,  and  the  same 
thereby  became  and  were  greatly  damaged,  deteriorated,  and 
lessened  in  value,  &c. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  leave  and 
licence. 

The  plaintiff  joined  issue  on  the  first  plea,  and  traversed  the 
leave  and  licence. 

The  cause  was  tried  before  Tindal,  Gh.  J.,  at  the  sittings  in 
Middlesex  after  last  Hilary  Term.  It  appeared  that  the  defendant 
Prentice  was  possessed  of  a  messuage  adjoining  the  messuage  and 
garden  of  the  plaintiff,  and  built  up  to  the  extreme  boundary  of  his 
own  land,  and  that,  in  the  beginning  of  May,  1844,  he  caused  to  be 
erected  thereon  (by  the  other  defendant,  a  builder),  an  ornamental 
cornice,  which  projected  about  fourteen  inches  over  the  plaintiff's 
garden.  The  case  attempted  to  be  made  out  on  the  part  of  the 
plaintiff  was,  that  the  plants  and  gravel-^walk  in  his  garden  were 


VOL.  Lxvni.]        1845.     C.  P.     1  C.  B.  880— 881,  825 

injured  by  the  dripping  of  rain  from  this  cornice  ;  and  some  of  his         fay 

witnesses  stated,  that,  in  the  event  of  the  cornice  being  permitted     pbentioe. 

to  remain  up  so  long  as  to  give  the  owner  of  the  house  a  right  to 

keep  it  there,  the  value  of  the  plaintifiTs  premises  would  be  thereby 

diminished  to  the  extent  of  lOOZ.,  inasmuch  as  he  would  be  prevented 

from  building  to  the  extremity  of  his  land.  Upon  cross-examination, 

none  of  the  witnesses  would  undertake  to  state  that  any  rain  had 

fallen  upon  the  plaintiffs  garden  from  the  time  of  the  erection 

of  the  cornice  down   to  the   commencement  of  the  action — the 

2nd  of  July,  1844. 

It  was  thereupon  insisted,  on  the  part  of  the  defendants,  that,  as 
the  grievance  of  which  the  plaintiff  complained  in  his  declaration 
was  the  causing  the  rain-water  to  flow  from  the  cornice  on  to  the 
plaintiff's  garden,  the  evidence  did  not  sustain  it,  no  such  incon- 
venience as  *that  complained  of  having,  in  fact,  been  sustained  by  [  'S^i  ] 
the  plaintiff,  down  to  the  time  of  the  commencement  of  the  action. 

His  Lordship  refused  to  nonsuit  the  plaintiff,  but  reserved  the 
point :  and  he  left  it  to  the  jury  to  say  whether  or  not  the  plaintiff 
had  been  injured  by  the  dripping  of  rain  from  the  defendant's 
cornice,  upon  his  garden,  or  by  reason  of  the  projection  itself; 
which  latter  he  inclined  to  think  gave  a  cause  of  action,  inasmuch 
as  the  plaintiff  would  be  thereby  prevented  from  building  to  the 
extremity  of  his  own  land,  if  so  minded. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  40«. 

Sir  T.  Wilde,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  on  the  ground  suggested  at  the  trial.  He  cited  Gomyns's 
Digest  (i),  Bacon's  Abridgment  (2),  Penruddock's  case  (3),  Sneade  v. 
Iiadley{4),  Iveson  v.  Moore  (5),  Jackson  v.  Pe8ked(6),  Shadivell  v. 
Hutchinson  (7),  Taylor  v.  Bennett  (8),  and  Tucker  v.  Newman  (9). 

(TiNDAL,  Ch.  J.,  referred  to  Acton  v.  BlundeU  (lO).) 

Shee,  Serjt.  (with  whom  was  Warren),  now  showed  cause: 

There  was  ample  evidence  from  whence  the  jury  might  properly 
infer  that  the  particular  injury  alleged   in  the  declaration   had 

(1)  Title  "  Action  upon  the  Case  for  (6)  14  R.  B.  417  (1  M.  &  S.  234). 

a  Nuisance,"  (A.).  (7)  36  K.  K.  497  (Moo.  &  Mai.  350). 

(2)  Title  "Action  upon  the  Case,"    .      (8)  7  Car.  &  P.  329. 

(C).  (9)  52  R.  11.  276  (11  Ad.  &  EL  40; 

(3)  5  Co.  Rep.  101.  3  P.  &  D.  14). 

(4)  3  Bulstr.  74.  (10)  67  R.  R.  361  (12  M.  &  W.  324). 
(6)  1  Ld.  Ray.  486;  1  Salk.  16. 
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Fat         oecorred,  viz.  the  dripping  of  the  rain  on  the  plaintifTs  garden ; 
Pbbntiob.     which,  according  to  Baten's  ca8e(i),   is  enoagh   to  sastain  the 
[  83S  ]       action.    *    *     The  law  infers  damage  whenever  a  man's  rights 
are  encroached  upon. 

(Maule,  J. :  That  is  not  now  in  question  :  it  was  left  to  the  jury 
to  say  whether  the  plaintiff  sustained  actual  damage  by  the  falling 
of  rain  or  by  the  projecting  cornice.) 

The  declaration  discloses  a  good  ground  of  action  independently  of 
the  falling  of  rain.  There  are  many  cases  in  which  reversioners 
have  been  allowed  to  maintain  actions  for  the  obstruction  of  a 
watercourse,  or  a  right  of  common,  or  the  like,  though  no  actual 
damage  could  be  shown.  [He  cited  Williams  v.  Morland  (2),  Tucker 
V.  Netvman  (3),  Jackson  v.  Pesked(4),  Jesser  v.  Gifford  (5),  and  Barker 
[836]  V.  Ore€n{6).]  In  Williams  v.  Mostyn{7),  where  Barker  v.  Green 
seems  to  have  been  over-ruled,  Pabkb,  B.,  refers  to  the  doctrine 
of  Holt,  Ch.  J.,  in  Ashby  v.  White  (s),  that  "  every  injury  to  a 
right  imports  a  damage,  in  the  nature  of  it,  though  there  be  no 
pecuniary  loss." 

(Maulb,  J. :  I  think  there  is  no  doubt  that  trespass  would  lie 
here :  but,  can  the  plaintiff  maintain  case  without  showing  some 
consequential  damage  ?) 

In  Pickering  v.  Rtuld  (9),  it  was  doubted  whether  or  not  trespass 
would  lie  for  the  erection  by  a  party  of  a  board  projecting  over  his 
neighbour's  land,  at  a  considerable  distance  from  the  surface;  but 
no  one  doubted  that  case  might  have  been  maintained.  If  it  be 
necessary,  there  was  evidence  whence  the  jury  were  warranted  Id 
inferring  actual  damage,  though  it  was  not  distinctly  proved  that 
rain  had  dripped  from  the  cornice  to  the  plaintifiTs  land,  before  the 
commencement  of  the  action. 

Talfourd,  Serjt.,  in  support  of  the  rule : 

It  is  not  disputed  that  case  will  lie  for  a  permanent  injury  to  the 
plaintifTs  right,  upon  a  declaration  aptly  framed.     But  the  question 

(1)  9  Co.  Hep.  53  b.  See  the  remarks  of  Pabks,  B.,  upon 

(2)  26  B.  B.  579  (2  B.  &  C.  910).  this  case,  4  M.  &  W.  154. 

(3)  52  R.  B.  276  (11  Ad.  &  El.  40;  (7)  4  M.  &  W.  146. 
3  P.  &  D.  14).  (8)  2  Ld.  Bay.  938. 

(4)  14  B.  B.  417  (1  M.  &  S.  234).  (9)  16  B.  B.  777  (1  Stark.  N.  P.  C 

(5)  4  Burr.  2141.  56), 

(6)  2    fiing.   317;    9    Moore,   584. 
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here  is,  whether  any  such  injury  (apart  from  the  falling  of  rain)  is        fat 

suggested  upon  this  record  as  will  entitle  the  plaintiff  to  maintain     prbntiob. 

this  action.     Striking  out  the  allegation  as  to  the  dripping  of 

the   rain  upon  the  plaintiff's  garden,  that  which   remains   is   a 

mere  allegation  of  a  trespass.    You  cannot  disengage  the  damage 

resulting  from   the  trespass,  from  the  trespass  itself,  so  as  to 

make  it  the  subject  of  another  form  *of  action.     Suppose  the      [  *836  ] 

defendants  had  put  up  a  pipe  over  their  own  land,  in  such  a 

manner  that  it  would  only  in  very  wet  weather  incommode  the 

plaintiff;  the  plaintiff,  clearly,  could  not  have  brought  an  action 

until  some  actual  damage  had  occurred. 

(Maulb,  J. :  The  Lord  Chief  Justice  seems  to  have  left  it  to  the 
jury  to  say  whether  or  not  the  plaintiff  had  sustained  any  actual 
damage  by  the  falling  of  rain,  or  by  being  prevented  from  building 
to  the  extremity  of  his  own  land,  as  he  had  a  right  to  do — carefully 
excluding  from  their  consideration  all  question  as  to  damage  which 
the  law  would  imply.) 

Th^  real  question  is,  whether  this  action  could  be  sustained  without 
the  per  quod.  In  Iveson  v.  Moore  (i).  Lord  Holt  says,  that,  where 
the  action  is  maintainable  of  itself  without  the  per  quod,  the 
damages  need  not  be  shown  certainly  ;  but  that,  if  the  per  quod  is 
the  ground  of  the  action,  there  the  damages  ought  to  be  shown 
certainly  and  specially.  Here,  the  ground  of  action  is,  not  the 
possibility  of  future  injury  to  the  plaintiff's  title  by  this  wrongful 
assertion  of  a  right,  but  the  immediate  injury  resulting  from  the 
rain  dripping  from  the  cornice  on  to  the  plaintiff's  garden.  If  it 
had  appeared  that  the  plaintiff  had  intended  to  build,  or  to  dispose 
of  his  interest  in  the  premises,  and  had  been  prevented,  by  the 
erection  of  this  cornice,  from  doing  either,  that  undoubtedly  would 
have  given  him  a  right  of  action :  so,  if  it  had  appeared  that  the 
plants  in  his  garden,  or  the  gravel-walks,  had  been  injured  by  the 
dripping  of  rain  from  the  cornice,  he  would  have  had  a  cause  of 
action:  but,  in  either  case,  the  declaration  must  have  shown 
definitely  and  precisely  what  it  is  that  is  complained  of.  The 
declaration  here  alleges  the  latter  only  as  the  ffravamen ;  and, 
therefore,  evidence  was  not  properly  admissible  to  show  a  diminution 
in  value  of  the  ^premises  in  a  supposed  event ;  nor  should  it  have  [  *837  ] 
been  left  to  the  jury  upon  the  question  of  ideal  damage  that  might 

(I)  1  Ld.  Bay.  492;  1  Salk.  16. 


828  1846,     C.  P.     1  C.  B.  887—888.  [b.b. 


Fat         possibly  result  to  the  plaintiff  at  some  future  period,  if  the  alleged 
Prbntick.     nuisance  were  permitted  to  continue. 


COLTMAN,  J.  (1) : 

The  question  left  by  the  Lobd  Chibf  Justice  to  the  jury,  was, 
whether  the  plaintiff  had  sustained  any  actual  damage  either  from 
the  dripping  of  rain  from  the  cornice,  or  from  the  overhanging  of 
the  cornice  itself.     With  regard  to  the  former  part  of  the  direction, 
there  certainly  was  evidence  whence  the  jury  might  fairly  infer 
damage  to  the  plaintiff  from  that  cause.     So  far,  therefore,  the 
direction  was  correct.   Then,  as  to  the  cornice,  if  that  was  incorrectlj 
put  to  the  jury,  the  verdict  could  not  be  allowed  to  stand,  inasmuch 
as  we  could  not  see  the  precise  ground  upon  which  they  came 
to  the  conclusion  they  did.     The  question  then  is,  whether  the 
allegations  in  the  declaration  are  such  as  to  justify  the  submitting 
thai  point  to  the  jury  in  the  manner  it  was.     In  order  to  try  that, 
let  us  strike  out  of  the  declaration  the  allegation  as  to  the  dripping 
of  rain;  and  then  there  remains  simply  an  allegation  that  the 
defendants  wrongfully  and  injuriously  built,  and  caused  and  pro- 
cured to  be  built,  a  certain  cornice  and  projection,  near  to,  and 
projecting  over,  the  plaintiff's  garden-ground,  and  that,  by  reason 
of  the  premises,  the  plaintiff  had  been  greatly  annoyed  and  incom- 
moded in  the  use,   possession,   and  enjoyment  of  his  messuage, 
garden-ground,  &c.,  and  the  same  thereby  became  and  was  greatly 
deteriorated  and  lessened  in  value.     Now,   my   brother  Talfourd 
contends  that  evidence  as  to  damage  resulting  to  the  plaintiff  from 
the  projection  of  the  cornice,  apart  from  rain,  was  not  admissible, 
[  *338  ]       there  being  no  allegation  in  the  declaration  to  ^warrant  it ;  for, 
that  the  statement  as  to  the  erection  of  the  cornice  must  be  con- 
sidered as  a  mere  allegation  of  a  trespass,  for  which  the  plaintiff 
could  not  recover  any  damages  in  this  form  of  action.     It  was  not 
contended  at  the  trial  that  that  amounted  to  a  trespass ;  nor  was  it 
so  put  by  Sir  T.  Wilde,  on  moving  for  the  rule.     Supposing  it,  how- 
ever, to  be  conceded  that  that  would  amount  to  an  act  of  trespass— 
which  is  opposed  to  the  opinion  of  Lord  Ellbnbobouoh  (2) — by 
reason  of  the  presumption  of  law,  cujus  est  solum,  ejus  est  usque  ad 
caduviy  there  is  nothing  to  show  that  the  plaintiff  had,  or  claimed, 
a  right  so  extensive  as  that :  and  it  is  mere  matter  of  fact.     There 
is  nothing,  therefore,  in  this  declaration  that  necessarily  shows  that 

(1)  Tnn>Ai«,  Ch.  J.,  was  engaged  on  (2)  In  Pickering  v.  Budd,  16  B.  B, 

The  CriAvn  Jewels  case  [see  Preface].         777  (1  Stark.  N.  P.  C.  56). 
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the  building  of  the  cornice  amounted  to  a  trespaBS ;  and,  conse-  fat 
guently,  I  see  no  ground  for  saying  that  the  evidence  that  was  priq^^tice. 
received  was  improperly  admitted,  or  that  the  case  was  improperly 
left  to  the  jury.  Baten's  case  (i)  has  considerable  bearing  on  the 
present.  It  was  there  alleged  that  the  defendant  erected  a  house 
at  the  extremity  of  his  land  so  as  to  project  or  jut  over  the  house 
of  the  plaintiffs,  ad  nocumentum  liberi  tenementi  ipsorum :  and  the 
Court  resolved  that  the  plaintiffs  need  not  assign  any  special 
nuisance ;  for,  it  appeared  to  the  Court  that  it  was  to  their  nuisance. 
So,  here,  the  mere  fact  of  the  defendants'  cornice  overhanging  the 
plaintiff's  land,  may  be  considered  as  a  nuisance  to  him,  importing 
a  damage  which  the  law  can  estimate.  And,  if  so,  it  is  quite 
unnecessary,  as  I  apprehend,  to  lay  special  damage  in  the  declara- 
tion. For  these  reasons,  I  am  of  opinion  that  there  is  no  ground 
for  disturbing  the  verdict. 

Maulb,  J. : 

1  am  also  of  opinion  that  this  rule  should  be  discharged.  The  jury 
were  directed  by  the  Lord  *Ghief  Justiob  to  consider  whether  or  [  *839  ] 
not  actual  damage  had  been  caused  and  procured  to  be  done  by  the 
defendants  to  the  plaintiff,  from  the  dripping  of  rain  from  the 
cornice,  or  by  the  projection  itself.  It  was  conceded,  on  the  part 
of  the  defendants,  that  the  dripping  of  rain  from  the  defendants' 
cornice  upon  the  plaintiff's  land,  would  give  a  cause  of  action  ;  but 
it  was  objected  that  there  was  no  evidence  that  any  damage  from 
rain  had  occurred,  inasmuch  as  it  was  not  proved  that  any  rain 
had  fallen  between  the  time  of  the  erection  of  the  cornice  and  the 
commencement  of  the  action.  There  was,  however,  no  evidence 
negativing  the  possibility  of  rain  having  fallen  during  that  interval. 
Then,  as  to  the  damage  from  the  projection  of  the  cornice — was 
there  any  thing  incorrect  in  the  direction  on  that  point?  The 
declaration  alleges  that  the  defendants  wrongfully  and  injuriously 
built,  and  caused  to  be  built,  a  certain  cornice  and  projection  in 
and  upon  the  house  of  the  defendant  Prentice,  near  to,  and  pro- 
jecting over,  the  garden-ground  of  the  plaintiff,  and  wrongfully  and 
injuriously  kept  and  continued  the  same  (&c.,  by  means  of  which 
several  premises  divers  large  quantities  of  rain-water  ran,  flowed, 
and  fell  from  the  said  cornice  or  projection  on  the  messuage  of 
the  defendant  Prentice,  down  to,  into,  &c.,  the  garden-ground  of 
the  plaintiff,  and  wetted  and  damaged  the  said  garden-ground  &c., 

(1)  9  Co.  Bep.  53  b. 
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Fat  and  by  reason  of  the  premises  the  plaintiff  had  been  greatly  annoyed 
Pkbntiov.  and  incommoded  in  the  use,  possesBion,  and  enjoyment  of  his  said 
messuage,  garden-ground,  &c.,  and  the  same  thereby  became  and 
were  greatly  damaged,  deteriorated,  and  lessened  in  value.  That 
allegation  is  not,  in  point  of  construction,  limited  to  injury  arising 
from  the  falling  of  rain,  but  comprehends  all  actual  injury,  whether 
arising  from  rain  or  otherwise,  by  means  of  the  erection  of  the 
cornice.  The  expression  "  actual  injury  "  seems  to  have  been  used 
[  ♦840  ]  by  the  Lord  Chief  Justice,  to  exclude  *such  injury  as  the  law 
would  imply ;  and  in  that  respect  I  should  say  the  case  was  left 
more  favourably  for  the  defendants  than  it  should  have  been.  The 
allegation  of  general  annoyance  is  not  to  be  restricted  by  the  special 
annoyance  previously  stated :  we  must  construe  the  words  of  a 
declaration  in  the  largest  sense  they  will  reasonably  admit  of.  It 
was  urged,  on  the  part  of  the  defendants,  that,  as  the  erection  of 
the  cornice  was  an  act  of  trespass,  and  the  damage  is  stated  in 
general  terms,  the  plaintiff  must  be  considered  as  complaining 
(ultra  the  rain)  of  a  trespass  ;  and  therefore,  in  leaving  the  case  to 
the  jury,  the  declaration  should  have  been  construed  as  if  it  had 
not  contained  any  thing  about  the  trespass.  I  agree,  however,  with 
my  brother  Goltman  in  thinking  that  this  declaration  does  not 
allege  a  trespass,  and  that  it  was  not  so  intended.  The  maxim 
cujus  est  solum,  ejus  est  usque  ad  coelum,  is  not  a  presumption  of  law, 
applicable  in  all  cases,  and  under  all  circumstances :  for  example, 
it  does  not  apply  to  chambers  in  the  Inns  of  Court.  It  may  be 
that  the  arrangement  of  the  adjoining  property  in  this  case  is  such 
as  to  make  the  building  of  the  cornice  by  the  defendants,  no  trespass 
as  against  the  plaintiff.  The  declaration  does  not  complain  of  a 
trespass,  but  only  of  the  injurious  consequences  resulting  to  the 
plaintiff  from  an  unauthorised  use  by  the  defendants  of  their 
property :  and,  by  abstaining  from  demurring,  the  defendants  agree 
that  the  declaration  is  to  be  so  understood.  Taking,  therefore, 
the  declaration  to  allege  something  that  is  actionable  in  respect  of 
consequential  damage,  it  seems  to  me  that  there  was  actual  damage 
other  than  from  the  dripping  of  rain,  and  that  the  evidence  of  such 
damage  was  admissible  upon  this  record,  and  the  question  properly 
left  to  the  jury. 

Cbbsswell,  J. : 
The  declaration  in  this  case  discloses  that  which  is  the  subject* 
r  ^841  ]       matter  of  an  action  upon  the  *case,  both  as  respects  the  falling 
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of  rain  upon  the  plaintiff's  garden,  and  the  overhanging  of  the  Fat 
cornice  erected  by  the  defendants.  The  introduction  of  the  particular  pbentioe. 
allegation  of  damage  from  the  dripping  of  rain,  does  not  exclude 
evidence  of  general  damage  resulting  from  the  erection  of  the 
nuisance.  In  Baten's  case  the  Court  say  that  damage  was  necessarily 
to  be  presumed  from  the  overhanging  of  the  defendant's  house  over 
the  house  of  the  plaintiffs.  So,  here,  in  the  absence  of  evidence 
to  the  contrary,  it  must  be  presumed  that  the  projecting  of  this 
cornice  over  the  plaintiff's  garden,  is  a  nuisance  and  an  injury  to 
him.  I  therefore  think  the  Lord  Ghibf  Justioe  was  right  in  leaving 
the  case  to  the  jury  with  the  double  aspect ;  and  that  such  direction 
was  fully  justified  by  the  facts ;  and,  consequently,  that  this  rule 
must  be  discharged. 

Mule  discharged. 


COCKING  V.   WARD(l).  i846. 

^   '                                                  June  12, 
(1  C.  B.  858—870 ;  S.  C.  15  L.  J.  C.  P.  245.)  

An  agreement  respecting  the  transfer  of  an  interest  in  land,  required  by  1^  ^ 
the  Statute  of  Frauds  to  be  in  writing  and  signed,  cannot  be  enforced  by  an 
action  upon  the  agreement  against  the  transferee  for  the  stipulated  con- 
sideration, notwithstanding  that  the  transfer  has  been  effected  and  nothing 
remains  to  be  done  but  to  pay  the  consideration ;  but  when,  after  the 
transfer,  the  transferee  admits  to  the  transferor  that  he  owes  him  the 
stipulated  price,  the  amount  may  be  recoyered  in  a  count  upon  an  account 
stated. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
plaintiff,  before  and  at  the  time  of  the  making  of  the  promise  by 
the  defendant  thereinafter  next  mentioned,  was  possessed  of,  and 
was  the  occupier  of,  a  certain  farm,  lands,  and  premises,  with 
the  appurtenances,  as  tenant  thereof,  from  year  to  year,  to  one 
G.  H.  Vernon,  and  remained  and  continued  such  tenant  until  a 
certain  day,  to  wit,  the  25th  of  March,  1842 ;  that,  before  and  at 
the  time  of  the  making  of  the  said  promise,  the  defendant  was 
desirous  of  taking  and  renting  the  said  farm,  &c.,  of  and  from  the 
said  6.  H.  Vernon,  and  had  thereupon  applied  to  and  requested 
the  plaintiff  to  surrender  and  relinquish  possession  of  the  said 
farm,  &c.,  to  the  said  O.  H.  Vernon,  on  the  said  *25th  of  March,  [  *869  ] 
1842,  and  also  to  apply  to,  and  endeavour  to  prevail  upon,  the  said 
G.  H.  Vernon  to  accept  of  such  surrender,  and  also  to  accept  the 

(1)  Explained  in  Pulbrook  v.  Lawea  (1876)  1  Q.  B.  D.  284 ;  45  L.  J.  Q.  B.  178. 
^J.  G.  P. 
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Cocking      defendant  as  tenant  of  the  said  farm,  &c.,  in  lien  of  the  plaintiff, 
Ward.       f^^om  the  said  25th  of  March,  1842 ;  that  thereupon  afterwards, 
and  whilst  the  plaintiff's  tenancy  was  still  subsisting,  to  wit,  on 
the  1st  of  August,  1841,  in  consideration  that  the  plaintiff  would 
surrender  and  relinquish  possession  of  the  said  farm,  &c.,  to  the 
said  G.  H.  Vernon  on  the  said  25th  of  March,  1842,  and  would 
apply  to  the  said  G.  H.  Vernon,  and  endeavour  to  prevail  upon  him 
to  accept  of  such  surrender,  and  also  to  accept  the  defendant  as 
tenant  of  the  said  farm,  &c.,  in  lieu  of  the  plaintiff,  from  the  said 
25th  of  March,  1842,  the  defendant  promised  the  plaintiff  to  pay 
her  1001.  when  and  as  soon  as  he  the  defendant  should  become 
such  tenant  to  the  said  G.  H.  Vernon  as  aforesaid,  in  lieu  of  the 
plaintiff,  as  aforesaid:  Averment,  that  afterwards,  and   after  the 
making  of  the  said  promise,  to  wit,  on  the  25th  of  March,  1842, 
the  plaintiff,  confiding  in  the  said  promise  of  the  defendant,  and 
in  hopes  of  his  faithful  performance  thereof,  did  surrender  and 
relinquish  possession  of  the  said  farm,  &c.,  to  the  said  G.  H.  Vernon, 
from  the  day  and  year  last  aforesaid,  and  did  also  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  apply  to  the  said  G.  H.  Vernon, 
and  endeavour  to  prevail  upon  him  to  accept  of  such  surrender, 
and  also  to  accept  the  defendant  as  tenant  of  the  said  farm,  &c.,  in 
lieu  of  the  plaintiff,  from  the  day  and  year  last  aforesaid ;  and 
although  the  said  G.  H.  Vernon  did  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  accept  of  such  surrender,  and  did  also  then 
accept  the  defendant  as  such  tenant  aforesaid,  in  lieu  of  the 
plaintiff;  and  although  the  defendant  did  afterwards,  to  wit,  on 
[  •860  ]       the  day  and  year  last  aforesaid,  enter  upon  and  take  possession  *of 
the  said  farm,  &c.,  and  then  become  tenant  thereof  to  the  said 
G.  H.  Vernon,  in  lieu  of  the  plaintiff ;  yet  the  defendant  did  not 
nor  would,  although  often  requested  so  to  do,  when  he  so  became 
and  was  accepted  as  such  tenant  as  last  aforesaid,  or  at  any  other 
time,  pay  to  the  plaintiff  the  said  sum  of  lOOZ.,  or  any  part  thereof, 
but,  on  the  contrary  thereof,  then  and  still  did  wholly  neglect  and 
refuse  so  to  do,  and  the  same  and  every  part  thereof  was  still 
wholly  due  and  unpaid,  &c. 
There  was  also  a  count  upon  an  account  stated. 
The    defendant   pleaded,   first,   Non    asgmnpsit,  to    the    whole 
declaration ;   secondly,  to  the  first  count,  that  the  plaintiff  did 
not  apply  to,  and  endeavour   to  prevail  upon,  the  said   6.  H. 
Vernon,  to  accept  the  defendant  as  tenant  of  the  said  &rm,  <fcc., 
in  the  declaration  mentioned,  in  lieu  of  the  plaintiff,  in  manner 
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and    form    as   in   the    declaration   alleged ;    concluding   to  the     Cockiko 
country.  Wabd. 

iBSue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  last  Summer  Assizes  for 
Nottinghamshire,  the  following  facts  appeared.  The  plaintiff  was 
in  possession  of  a  farm  which  her  deceased  husband  had  for  some 
years  occupied  under  Mr.  Vernon,  and  was  about  to  relinquish  it. 
The  defendant,  who  was  the  occupier  of  an  adjoining  farm,  being 
desirous  of  obtaining  possession  of  the  plaintiff's  farm,  promised 
the  plaintiff,  that,  if  she  would  give  up  possession  at  Lady  Day,  1842, 
and  would  induce  the  landlord  to  accept  the  defendant  as  tenant 
in  lieu  of  the  plaintiff,  he  would  pay  her  100^.  The  plaintiff  there- 
upon communicated  to  Mr.  Vernon  her  intention  to  quit  at  Lady 
Day,  and  asked  him  to  accept  the  defendant  as  tenant.  The 
plaintiff,  accordingly,  quitted  the  farm  at  the  time  mentioned,  and 
the  defendant  became  tenant.  When  requested  to  pay  the  lOOZ. 
according  to  his  promise,  the  defendant  admitted  his  liability, 
and  asked  for  time,  saying  he  would  pay  it  when  he  got  the 
^valuation  of  his  own  farm ;  which,  it  appeared,  he  had  since  [  *86i  ] 
obtained. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  agree- 
ment,  if  any  existed,  being  for  the  sale  of  an  interest  in  land,  it 
could  not  be  proved  by  parol  testimony. 

For  the  plaintiff  it  was  insisted,  that  the  contract  being  executed, 
it  might  be  proved  by  parol ;  and  it  was  further  contended  for  the 
plaintiff,  that  there  was,  at  all  events,  sufficient  evidence  of  an 
account  stated. 

A  verdict  was  taken  for  the  plaintiff,  damages  1002. ;  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict 
for  him,  if  the  Court  should  be  of  opinion  that  there  was  not 
sufficient  evidence  to  sustain  the  verdict  upon  either  count. 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  Term,  accordingly  obtained 
a  rule  nisi  to  enter  a  nonsuit,  or  a  verdict  for  the  defendant ;  or 
for  a  new  trial,  on  the  ground  that  the  evidence  did  not  sustain 
the  promise  alleged  in  the  declaration.  He  cited  Buttemere  v. 
Hay  €8  (1),  Price  v.  Leybmm  (2),  and  May  field  v.  Wadsley  (3). 

(Maulb,  J.9  referred  to  Or\ffiih  v.  Young  (4).) 

(1)  52  R.  B.  796  (6  M.  &  W.  466).  (3)  3B.  &  0.  357;  5  DowL  &  By.  224. 

(2)  Gow,  N.  P.  C.  109.  (4)  11  B.  B.  478  (12  East,  513J. 
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Cocking  Channell,   Serjt.    (with   whom  was   Wood),  in  Easter   Term, 

Wabd.  showed  cause : 

The  consideration  in  this  case  is  executed ;  and  therefore  the 
objection  that  the  special  count  could  only  be  proved  by  a  memo- 
randum or  note  in  writing  that  would  satisfy  the  Statute  of  Frauds, 
does  not  arise.  The  contract  declared  on  does  not  show  any 
stipulation  for  the  conveyance,  by  Mrs.  Cocking  to  the  defendant, 
of  any  interest  in  land. 

(Gbbsswbll,  J. :  It  points  to  a  surrender  or  relinquishment  by 
[  *8^2  ]       her,  of  an  interest  *in  land  in  favour  of  the  defendant.) 

The  mere  surrender  of  the  farm  to  the  landlord  (i)  would  not  fix 
upon  the  defendant  any  liability  to  pay  the  100/. :  the  money  was 
to  be  paid  only  in  the  event  of  the  defendant  obtaining  possession 
of  the  farm  through  the  plaintiff's  intercession.  When  he  obtained 
possession  the  contract  was  executed.  The  statute  only  applies  to 
the  case  of  a  contract  between  the  immediate  parties. 

(TiNDAL,  Gh.  J. :  The  words  of  the  statute  are  very  general : 
"  No  action  shall  be  brought  upon  any  contract  or  sale  of  any 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  shall  be  in  writing,*'  &c.  Is  not  this  an  agreement 
to  surrender  the  possession  of  the  land?  And  is  not  that  a  contract 
involving  an  interest  in  or  concerning  lands  ?) 

This  case  is  precisely  within  the  principle  of  Price  v.  Leyhum  (2). 
*  *  In  many  cases  a  party  is  precluded  from  maintaining  an 
action  upon  an  executory  contract,  where,  if  the  consideration  be 
[  *863  ]  executed,  an  action  will  lie.  In  the  former  part  of  this  *declara- 
tion,  the  consideration  stated  is  undoubtedly  an  executory  one: 
but,  taking  the  whole  declaration  together,  it  discloses  a  contract 
completely  executed,  so  far  at  least  as  the  plaintiff  is  concerned. 
In  Giiffith  v.  Young  (3),  a  tenant  having  agreed  with  his  landlady, 
that,  if  she  would  accept  another  person  for  her  tenant  in  his  place 
(he  being  restrained  from  assigning  the  lease  without  her  consent), 

(1)  The  surrender  being  before  the  surrender  in  this  case  would  be  the 

late  statutes,  6  &  7  Vict.  c.  76,  and  acquiescence  by  the  plaintiff  in  the 

8  &  9  Vict.  c.  106,  did  not  i^equire  a  demise  to  the  defendant, 

deed;  but  it  requii-ed  a  note  in  writing  (2)  Gow,  N.  P.  C.  109. 

under  the  Statuteof  Frauds.    The  only  (a)  11  K.  B.  478  (12  East,  513). 
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he  would  pay  her  401.  out  of  lOOZ.  which  he  was  to  receive  for  the  Cookino 
good- will,  if  her  consent  were  obtained ;  and  having  received  the  wabix 
lOOZ.  from  the  new  tenant,  who  was  cognizant  of  this  agreement : 
it  was  held  that  he  was  liable  to  the  landlady  in  an  action  for 
money  had  and  received  for  her  use — the  consideration  being 
executed,  and  therefore  the  case  being  taken  out  of  the  Statute 
of  Frauds,  as  a  contract  for  an  interest  in  land.  And  Lord  Ellbn- 
BOBouoH  said :  ''If  one  agree  to  receive  money  for  the  use  of 
another  upon  consideration  executed,  however  frivolous  or  void 
the  consideration  might  have  been  in  respect  of  the  person  paying 
the  money,  if,  indeed,  it  were  not  absolutely  immoral  or  illegal, 
the  person  so  receiving  it  cannot  be  permitted  to  gainsay  his  having 
received  it  for  the  use  of  that  other.  I  was  misled  at  the  trial  by 
having  my  attention  called  to  the  Statute  of  Frauds;  when  in  truth 
the  question  was  wholly  collateral  to  it/' 

(CaBsswBLL,  J. :  That  proceeds  upon  the  ground  that  money 
paid  for  the  purpose  of  being  handed  over  to  a  third  person,  is 
money  had  and  received  to  the  use  of  such  third  person.) 

In  Buttemere  v.  Hayes  (i),  the  whole  contract  between  the  parties 
had  relation  to  the  sale  of  an  interest  in  land.  But  here,  that 
which  the  statute  requires  to  be  evidenced  by  writing  forms  a  small 
part  only  of  the  subject-matter  of  the  contract,  and  is  only  intro- 
ductory to  that  which  was  to  entitle  the  plaintiff  to  claim  the  lOOZ. 
*The  defendant,  having  had  the  full  benefit  of  the  contract,  cannot  [  *864  ] 
now  turn  round  and  say  that  the  plaintiff  is  not  entitled  to  recover, 
because  one  of  the  stipulations  was  executory  in  its  character,  and 
only  to  be  evidenced  by  a  note  in  writing. 

(TiNDAL,  Gh.  J. :  I  know  of  no  authority  for  splitting  the  con- 
sideration, in  the  way  you  suggest.) 

[He  cited  HaUen  v.  Eunder  (a),  and  Lord  Falmouth  v.  Thomas  (8).] 
At  all  events,  there  was  abundant  evidence  to  go  to  the  jury  upon 
the  account  stated.  When  applied  to  for  the  lOOZ.  after  he  had 
been  let  into  possession  of  the  farm,  the  defendant  repeatedly 
acknowledged  his  liability,  and  promised  to  pay  as  soon  as  he 
obtained  the  valuation  of  his  own  farm ;  and  that,  it  appeared,  he 

(1 )  52  E.  E.  795  (5  M.  &  W.  466).  (3)  38  E.  E.  584  (1  Cr.  &  M.  89 ;  3 

(2)  40  R  E.  551  (1  Cr.  M.  &  E  266;      Tyx.  26). 
3  Tyi.  959), 
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Cooking  had  obtained.  ABsaming,  therefore,  that  the  plaintiff  faib  to 
Wabo.  ^maintain  her  action  on  the  first  count,  she  is  clearly  entitled  to 
[  *865  ]      retain  the  verdict  upon  the  second  count. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  MeUor),  in  support  of 
the  rule : 

It  is  no  part  of  the  policy  of  the  Courts  to  fritter  away  the  Statute 
of  Frauds,  the  object  of  which  was  to  protect  men  from  having 
parol  contracts  set  up  against  them  at  distant  periods,  by  means 
of  fraud  and  perjury.  Here,  the  defendant  is  found  in  the  occupa- 
tion of  a  farm,  which  he  has  held  from  Lady  Day,  1842 ;  and  it 
is  now  sought,  at  this  remote  period,  to  show,  by  oral  testimony, 
the  terms  upon  which  he  was  let  in.  It  is  impossible  to  conceive 
a  case  coming  more  directly  within  the  purview  of  the  statute.  A 
surrender  and  determination  of  the  plaintiff's  tenancy,  as  well  as 
the  acceptance  of  the  defendant  as  tenant,  were  requisite,  before 
any  benefit  could  arise  to  the  latter  from  the  agreement.  What  is 
that  but  a  contract  for  an  interest  in  or  concerning  lands  ?  It  is 
not  denied  that  there  may  be  cases  where  an  action  will  lie  on  an 
executed  contract,  although  no  action  would  have  lain  had  the 
contract  remained  executory  only.  But,  to  apply  that  rale  to 
the  facts  of  this  case,  would  be  to  let  in  all  the  mischief  which  the 
Statute  of  Frauds  was  intended  to  exclude.  In  a  case  of  WdUoff  v. 
Frisby,  tried  before  Patteson,  J.,  at  the  last  Summer  Assizes  at 
Leicester,  that  learned  Judge  rejected  parol  evidence,  under  circum- 
stances, as  nearly  as  possible,  parallel  with  those  of  the  present 
case.  Courts  of  justice  have  always  been  astute  in  giving  effect 
to  the  provisions  of  statutes  directed  to  the  upholding  of  a  great 
moral  principle ;  as  in  the  cases  under  the  Apothecaries  Act,  or 
under  the  statute  29  Car.  II.  c.  7  against  Sunday  trading:  see 
Apothecaries^  Company  v.  Rohy  (i),  Smith  v.  Sparrow  (2),  and  other 
[  •866  ]       *cases. 

(The  Court  here  intimated  to  the  learned  Serjeant  that  he  need 
not  argue  this  point  any  further,  as  they  were  all  of  opinion  that 
the  first  count  did  disclose  a  contract  relating  to  an  interest  in 
lands,  within  the  meaning  of  the  Statute  of  Frauds.) 

Assuming,  then,  that   the    statute  precludes  the  plaintiff  from 
recovering  directly  upon  the  contract,  the  question  is,  whether  she 

(1)  6  B.  &  Aid.  949 ;  1  Dowl.  &  By.  (2)  29  B.  B.  ol4  (4  Bing.  84 ;    12 

564.  Moore,  266;  2  Car.  ft  P.  644). 
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can,  by  proof  of  a  mere  conversation,  indirectly  obtain  the  benefit     OocKiKa 
of  the  contract.     It  would  be  inconsistent  with  every  principle  of       ward. 
justice,  and  in  a  high  degree  discreditable  to  the  law,  to  permit 
such  an  argument  to  prevail. 

(Eblb,  J. :  An  admission  by  the  defendant  that  there  was  such 
an  agreement  in  writing,  would  be  proof  of  the  agreement :  that 
certainly  is  letting  in  all  the  evil  you  point  out.) 

To  apply  that  principle  here  will  be  nothing  less  than  repealing  the 
statute.  [He  discussed  Lord  Falmouth  v.  Thomas  (i)  and  Price  v. 
Leyhum  (2).] 

Cur.  adv.  vtdt. 

Tnn>AL,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  :  [  8<{7  ] 

There  were  two  questions  brought  before  us  in  this  case :  one, 
whether  the  contract  stated  in  the  first  count  of  the  declaration 
was  a  contract  which  was  required  to  be  proved  by  a  written 
memorandum  signed  by  the  party ;  the  other,  whether  there  was 
sufficient  evidence  to  maintain  the  verdict  for  the  plaintiff  on  the 
count  upon  an  account  stated. 

The  special  count  of  the  declaration  was  framed  upon  an  agree- 
ment between  the  plaintiff  and  the  defendant,  that,  if  the  plaintiff, 
the  tenant  of  a  farm,  would  surrender  her  tenancy  to  her  land- 
lord on  the  25th  of  March  then  next,  and  would  prevail  on  her 
landlord  to  accept  the  defendant  as  his  tenant  in  the  place  of  the 
plaintiff,  he  the  defendant  would  pay  the  plaintiff  lOOL  as  soon  as 
he  should  become  the  tenant  of  the  land. 

It  was  not  contended  that  a  contract  under  which  the  plaintiff, 
in  consideration  of  a  sum  of  money,  gave  up  her  tenancy  in  the 
land,  and  procured  the  defendant  to  be  put  into  her  place,  was  not 
''  a  sale  of  an  interest  in  the  land  "  within  the  meaning  of  the 
Statute  of  Frauds :  but  the  argument  before  us  was,  that,  although, 
♦if  this  contract  had  been  executory,  it  must  have  been  proved  by  [  •868  ] 
an  agreement  or  memorandum  in  writing,  yet,  as  it  was  executed, 
as  the  plaintiff  had  surrendered  her  tenancy,  and  had  procured 
the  defendant  to  bd  made  tenant  instead  of  herself,  the  case  was 
not  to  be  held  to  be  within  the  statute ;  and  the  case  of  Price  v. 

(1)  38  E.  E.  584  (1  Cr.  &  M.  89;  3      which  the  execution  of  the  contract 
Tyr.  26).    In  that  case  the  demurrer      was  distinctly  denied, 
admitt^  the  truth  of  the  rejoinder  in         (2)  Qow,  N.  P.  C.  109. 
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Leybum,  before  Dallas,  Gh.  J.,  was  relied  upon  as  an  authority  to 
that  effect.  But,  as  the  special  count  in  this  action  is  framed  upon 
the  very  contract  itself,  to  enforce  the  payment  by  the  defendant 
of  the  sum  stipulated  to  be  paid  as  the  price  of  the  interest  in  the 
land  which  the  plaintiff  gave  up,  and  to  which  the  defendant 
succeeded,  we  think  the  contract  itself  cannot  be  considered  as 
altogether  executed,  so  long  as  the  defendant's  part  still  remains 
to  be  performed.  And  the  case  appears  to  us  to  fall  within  the 
principle  adverted  to  by  Lb  Blanc,  J.,  in  Oriffith  v.  Young :  and, 
further,  we  think  the  case  of  Buttemere  v.  Hayes  (i)  is  an  authority 
in  point  that  the  present  contract,  though  executed  on  the  part  of 
the  plaintiff,  yet,  not  being  executed  on  the  part  of  the  defendant 
also,  is  still  to  be  considered  as  a  contract  within  the  Statute 
of  Frauds. 

The  plaintiff,  therefore,  failing  upon  the  special  contract,  the 
remaining  question  is,  whether  she  is  in  a  condition  to  recover 
the  1002.  under  the  count  upon  an  account  stated.  There  was 
distinct  evidence  in  this  case,  that,  after  the  plaintiff  had  given  up 
the  possession,  and  after  the  defendant  had  succeeded  to  it  through 
the  plaintiff's  application  to  the  landlord,  the  defendant  admitted 
that  he  owed  the  1001.  to  the  plaintiff.  And  this  appears  to  us 
to  be  sufficient  evidence  to  enable  the  plaintiff  to  recover  on  the 
account  stated.  The  objection  was,  that  the  admission  of  a  debt 
will  only  enable  a  plaintiff  to  recover  as  upon  an  account  stated, 
[  *869  ]  where  the  debt  itself  does  not  appear  to  be  incapable  of  *being 
recovered  as  a  debt ;  and  that,  here  the  plaintiff  could  not  recover 
upon  the  original  contract,  inasmuch  as  it  was  not  evidenced  by 
a  writing  signed. 

But,  in  the  first  place,  such  an  exception  is  contrary  to  the 
authority  of  several  decided  cases.  In  Knowles  v.  Michel{2),  the 
ground  of  the  original  debt  was  a  sale  to  the  defendant  of  standing 
trees,  which  the  defendant  afterwards  procured  to  be  felled  and 
taken  away ;  and  the  objection  was,  that  the  plaintiff  could  not 
recover  on  the  original  contract  for  standing  trees,  which  formed 
part  of  the  realty :  but  it  was  held,  nevertheless,  that  the  acknowledg- 
ment of  the  price  to  be  paid  for  the  trees,  after  they  were  felled  and 
applied  to  the  use  of  the  defendant,  was  sufficient  to  sustain  the 
count  on  the  account  stated ;  Lord  Ellenbobouoh  saying,  that,  if 
there  were  an  acknowledgment  by  the  defendant,  of  a  debt  due  to 
the  plaintiff  upon  any  account,  it  was  sufficient  to  enable  him  to 
(1)  52  R.  B.  795  (6  M.  ft  W.  466).  (2)  13  Eafit,  249. 
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recover  on  an  account  stated.     And  afterwards,  in  Highmore  v.      Cooking 

Primrose  {!),  the  Court  held  that  the  proof  of  the  acknowledgment       ward. 

of  one  item  of  debt  only,  was  good  to  support  a  count  upon  an 

account  stated ;  and  the  former  case  was  there  mentioned  with 

approbation,  and  relied  on.     In  Pinchon  v.  Chilcott  (2),  there  was  a 

verbal  contract  for  turnips  growing  in  a  field,  upon  which  it  was 

held  the  plaintiff  could  not  recover ;  yet,  as  the  defendant  admitted, 

after  some  of  the  turnips  were  drawn,  that  he  owed  the  plaintiff  SL 

for  them,  it  was  held,  at  Nisi  Prius,  that  he  could  recover  to  that 

amount  upon  an  account  stated ;  and  no  motion  was  made  to  the 

Court  to  question  the  ruling.     And,  in  Secigo  v.  Deane  (8),  a  promise 

to  *pay  a  specified  sum,  where  the  party  had  had  the  benefit  of  the       [  ♦870  ] 

contract,  though  he  could  not  have  been  sued  upon  it,  on  account 

of  its  being  a  verbal  contract  only,  was  held  to  be  good  evidence  on 

the  account  stated.      See  also  Peacock  v.  Harris  (4).     Upon  the 

authority,  therefore,  of  decided  cases,  we  think  the  plaintiff's  right 

to  the  verdict  on  the  account  stated  may  be  sustained. 

And  we  think  it  sustainable  also  on  principle  ;  for,  after  the  debt 
has  formed  an  item  in  an  account  stated  between  the  debtor  and 
his  creditor,  it  must  be  taken  that  the  debtor  has  satisfied  himself 
of  the  justice  of  the  demand,  that  it  is  a  debt  which  he  is  morally, 
if  not  legally,  bound  to  pay  (6),  and  which  therefore  forms  a  good 
consideration  for  a  new  promise :  and  the  creditor,  on  the  other 
hand,  may  reasonably  be  excused  for  not  preserving  the  evidence 
which  would  have  been  necessary  to  prove  the  original  debt  before 
such  admission.  The  principle  may  not,  perhaps,  be  applicable  to 
cases  where  it  can  be  shown  the  original  debt  is  absolutely  void 
from  any  illegal  or  immoral  consideration,  or  where  it  is  made  void 
by  any  statute,  as,  by  those  against  usury  or  gaming :  but  we  think 
it  applies  to  cases  where  the  only  objection  is,  that  the  original  debt 
might  not  have  been  recoverable,  from  the  deficiency  of  legal  evidence 
to  support  it. 

We  therefore  think  the  verdict  for  the  plaintiff  on  the  first  count 

(1)  5  M.  &  S.  65.  (5)  As  to  the  sufficiency  of  a  con- 

(2)  3  Car.  &  P.  236.  sideration  arising  out  of  a  moral  obli- 

(3)  29  R.  E.  699  (4  Bing.  459;  1  gation,  see  Lee  v.  Mtiggeridge,  stated 
Moo.  &  P.  227).  In  a  real  account  52  B.  E.  404  (5  Taunt.  36);  Seago  v. 
stated,  the  extinction  of  cross  demands  Deane,  29  E.  R  599  (4  Bing.  459) ; 
per  cfmfusionem,  not  the  bare  act  of  Littlefield  v.  Shee,  2  B.  &  Ad.  811; 
accounting,  appears  to  perform  the  Eastwood  v.  Kenyon,  52  E.  E.  400 
consideration  of  the  promise  to  pay  the  (11  Ad.  &  El.  438;  3  F.  &  D. 
balance.  276). 

(4)  10  E.  E,  231  (10  East,  104). 
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Cocking     shoald  be  set  aside,  and  a  verdict  thereon  entered  for  the  defendant ; 
Ward.       ^^^  ^^^^  ^^^  verdict  should  stand  for  the  plaintiff  on  the  second 
coant  (1). 

Rule  (accordingly. 


IMS.  LOGAN  V.  BELL. 

July  2. 
-_  (1  C.  B.  872—888 ;  S.  C.  14  L.  J.  C.  P.  276.) 

[  ^'2  ]  By  a  deed  of  settlement  preparatory  to  the  marriage  of  A.  and  B.,  landB 

were  conveyed  to  C.  and  his  heirs,  to  the  use  of  B.  and  her  heirs,  until  the 
marriage  i^ould  be  solemnized;  and,  from  and  immediately  after  the 
solemnization  thereof,  to  the  use  of  such  person  or  persons,  for  such  estate 
or  estates,  and  upon  such  trusts,  &c.,  as  B.,  notwithstanding  coverture,  and 
whether  covert  or  sole,  and  without  consent,  dbc.,  should,  by  any  deed  or 
writing  under  seal,  or  by  her  last  will,  or  any  writing  in  the  nature  of,  or 
purporting  to  be,  her  last  will,  or  any  oodicO.  thereto,  limit,  direct,  or 
appoint,  &C. ;  and,  in  default  of  and  until  such  appointment,  to  the  use  of 
C,  during  the  joint  lives  of  A.  and  B. ;  and.  after  the  decease  of  either 
of  them,  to  the  use  of  B.,  her  heirs  and  assigns,  for  ever. 

After  the  execution  of  the  settlement,  and  before  the  marriage,  B.,  by  a 
codicil  to  a  will  made  by  her  some  months  previously,  in  terms  referring  to 
the  power  contained  in  the  settlement,  devised  the  lands  in  trust  for  the 
children  of  the  marriage,  and,  in  default  or  failure  of  children,  in  trust  for 
A  for  life : 

Held,  that  this  was  a  good  execution  of  the  power,  though  made  before 
the  marriage,  and  notwithstanding  that  the  event  upon  which  it  was  to  take 
effect,  viz.  the  marriage  of  A.  and  B.,  was  contingent. 

Debt,  for  money  received  by  the  defendant  to  the  plaintiff's  use, 
and  for  money  due  from  the  plaintiff  to  the  defendant  upon  an 
account  stated. 
[  87S  ]  The  defendant  pleaded  :    first,   that  he  was  never  indebted ; 

secondly,  that  the  causes  of  action  did  not,  nor  did  any  of  them, 
accrue  within  six  years  next  before  the  commencement  of  the  suit ; 
thirdly,  payment  before  action  brought. 

The  cause  came  on  trial  before  Gresswell,  J.  at  the  sittings  after 
Trinity  Term,  1844,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  following  case : 

This  action  is  brought  to  recover  certain  rents  of  freehold  estates 
received  by  the  defendant  from  the  tenants,  and  which  the  plaintiff 
claims  as  his  moneys,  and  which  the  defendant  denies  to  be  his ; 
and  the  following  are  the  facts  on  which  the  plaintiff  rests  his 
claim  : 

On  the  26th  of  October,  1825,  the  plaintiff  married  Isabel  Wight ; 

(1)  *'No  action  shall   be  brought     them,  unless,**  &o.  This  count  was  on 
upon  any  contract,  or  sale,  of  lands,      a  promise  to  pay  the  price. 
&c.,  or  any  interest  of  or  concerning 
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in  contemplation  of  which  marriage,  on  the  22nd  of  October,  1826,       Logan 
a  marriage  settlement,  by  lease  and  release,  of  the  said  freehold        bbll. 
estates,  was  duly  executed.    A  copy  of  the  settlement  is  annexed  to, 
and  is  agreed  to  be  read  as  part  of,  the  case. 

On  the  24th  of  October,  1825,  two  days  before  her  marriage  with 
the  plaintiff,  Isabel  Wight  made  a  codicil,  under  seal,  and  duly 
attested  by  three  witnesses,  to  a  will  made  by  her  on  the  9th  of 
January,  1824.  Copies  of  the  will  and  codicil  are  annexed  to,  and 
are  agreed  to  be  read  as  part  of,  the  case. 

Isabel,  the  plaintiff's  wife,  died  on  the  24th  of  January,  1887, 
without  issue ;  since  which  time  the  defendant  has  received  the 
rents  and  profits  of  the  said  estates  (i). 

On  the  12th  of  September,  1886,  Thomas  Gilchrist,  a  trustee  in 
the  said  marriage  settlement,  and  the  plaintiff's  said  wife  Isabel 
Logan,  and  George  Logan,  granted  *a  lease  to  Benjamin  Bean,  a       [  *874  ] 
copy  of  which  is  also  set  out  in  the  appendix. 

On  the  22nd  of  March,  1848,  letters  of  administration,  to  the 
goods,  chattels,  and  effects  of  the  said  Isabel  Logan,  were  granted  by 
the  Prerogative  Court  of  Canterbury,  to  the  plaintiff,  her  husband. 

The  defendant  has  paid  to  the  plaintiff  the  full  amount  of  the 
rents  up  to  Mrs.  Logan's  death,  including  fractional  sums  beyond 
the  rent  due  on  the  days  of  reservation  or  payment  preceding 
her  death. 

After  the  death  of  Mrs.  Logan,  and  before  the  commencement  of 
this  action,  her  heir-at-law  made  claim  to  the  property,  the  rents 
of  which  are  the  subject  of  this  action. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover  in  this  action  the  rents,  or  any  part  thereof, 
received  by  the  defendant ;  if  so,  a  verdict  is  to  be  entered  for  an 
amount  to  be  ascertained  as  before  mentioned ;  and,  if  the  plaintiff 
is  not  so  entitled,  then  a  nonsuit  to  be  entered. 

By  the  settlement,  bearing  date  the  22nd  of  October,  1825,  and 
made  between  Isabel  Wight,  spinster,  of  the  first  part,  George 
Logan,  of  the  second  part,  and  Thomas  Gilchrist,  of  the  third  part, 
reciting  that  a  marriage  had  been  agreed  upon,  and  was  intended 
to  be  shortly  had  and  solemnized,  between  the  said  Isabel  Wight 
and  George  Logan,  and  that  the  said  Isabel  Wight  was  seised  in 
fee-simple  of  the  several  messuages  and  hereditaments  thereinafter 

(1)  It  was  agreed  between  the  against  such  receipts,  should,  in  case 
partiesthat  the  amount  of  the  receipts,  the  parties  differed,  be  referred  to  a 
and  of  all  payments  to  be  allowed     barrister. 
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Logan       particularly  described,  and,  upon  the  treaty  for  the  said  intended 

Brlii.  marriage,  it  was  agreed  (amongst  other  things)  that  the  said 
messuage  and  hereditaments  should  be  conveyed,  settled,  and 
assigned  in  the  manner  thereinafter  expressed  and  declared,  the 
premises  in  question  were  conveyed  to  the  said  Thomas  Gilchrist 

[  *876  ]  and  his  heirs,  to  the  use  of  *the  said  Isabel  Wight  and  her  heirs 
until  the  said  intended  marriage  should  be  had  and  solemnized ; 
and,  from  and  immediately  after  the  solemnization  thereof,  to  the 
use  of  such  person  or  persons,  for  such  estate  or  estates,  interest  or 
interests,  and  to  and  for  such  ends,  intents,  and  purposes,  and  apon 
such  trusts,  and  charged  and  chargeable  in  such  manner,  and 
subject  to  such  powers,  provisoes,  declarations,  and  agreements  as 
the  said  Isabel  Wight,  notwithstanding  her  said  intended  or  any 
future  coverture,  and  whether  she  shall  be  covert  or  sole,  and 
without  the  consent,  concurrence,  or  privity  of  her  husband,  or 
with  such  consent,  concurrence,  or  privity,  at  any  time  or  times, 
and  from  time  to  time,  shall,  in  and  by  any  deed  or  deeds,  writing 
or  writings,  to  be  by  her  sealed  and  delivered  in  the  presence  of, 
and  attested  by,  two  or  more  credible  witnesses,  or  in  and  by  her 
last  will  and  testament,  or  any  writing  in  the  nature  of  or  purporting 
to  be  her  last  will  and  testament,  or  any  codicil  or  codicils  thereto, 
to  be  by  her  signed  and  published  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  limit,  direct,  or  appoint,  or 
give  or  devise  the  same :  and,  for  want,  and  in  default,  of  and  until 
such  limitation,  direction,  or  appointment,  gift,  or  devise  shall  be 
effectually  made,  and  in  case  any  such  shall  be  made,  then,  subject 
thereto,  and  when  and  so  often  as  the  estates  or  interests  thereby 
limited  or  created  shall  respectively  cease  and  determine,  to  the  use 
of  the  said  Thomas  Gilchrist,  his  heirs  and  assigns,  for  and  during 
the  joint  natural  lives  of  the  said  Isabel  Wight  and  George  Logan, 
in  trust  from  time  to  time  to  pay  the  rents,  issues,  and  profits  of 
the  said  hereditaments  and  premises  (after  all  taxes,  rates,  repairs, 
insurances,  charges,  and  other  outgoings  payable  for  and  in  respect 
of  the  said  premises,  or  any  of  them,  shall  have  been  satisfied 
thereout)  until  such  person  or  persons  and  in  such  manner  as  she 

[  *876  ]  the  said  Isabel  Wight,  *by  note  or  order  in  writing  under  her  hand, 
shall  order,  direct,  or  appoint,  notwithstanding  her  coverture ;  and, 
in  default  of  such  order,  direction,  or  appointment,  then  unto  the 
proper  hands  of  her  the  said  Isabel  Wight,  to  and  for  her  sole  and 
separate  use,  wholly,  and  independently  of  the  said  George  Logan, 
and  without  the  same  being  in  anywise  subject  to  his  debts,  control. 
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or  engagementB  ;  and  the  receipt  of  the  said  Isabel  Wight  alone,  it  Loqan 
was  thereby  declared,  should,  notwithstanding  her  coverture,  be  a  bell. 
BufiBcient  discharge  for  so  much  of  the  rents  and  profits  of  the  said 
premises  as  shall  therein  be  expressed  to  be  received :  and,  from 
and  immediately  after  the  decease  of  either  of  them  the  said  Isabel 
Wight  and  George  Logan,  to  the  use  of  the  said  Isabel  Wight,  her 
heirs  and  assigns,  for  ever. 

The  will  of  Isabel  Wight,  referred  to  in  the  special  case,  was  as 
follows : 

"  This  is  the  last  will  and  testament  of  me,  Isabel  Wight,  of  &c.p 
spinster.  I  give  and  bequeath  all  sum  and  sums  of  money,  shares, 
estates,  and  interest  which  I  may  have  at  the  time  of  my  decease 
in  any  of  the  public  stocks  or  funds  of  Great  Britain  and  Ireland, 
and  the  dividend  or  dividends,  interest,  and  proceeds  then  due  from 
the  same,  and  all  arrears  thereof,  unto  the  Bev.  Thomas  Smith  and 
the  Bev.  Alexander  Cameron,  their  executors,  &c.,  absolutely,  for 
ever.  I  give  and  devise  all  those  my  two  cottages,  messuages,  or 
tenements,  &c.,  situate  at  Croydon  Common,  in  the  county  of  Surrey, 
unto  the  said  Thomas  Smith  and  Alexander  Cameron,  their  heirs 
and  assigns,  for  ever,  subject  nevertheless  to,  and  charged  with  the 
payment  of  60/.,  which  I  hereby  give  and  bequeath  to  Simon  Lyster, 
of  Croydon,  to  be  paid  twelve  calendar  months  after  my  decease.  I 
also  give  and  devise  all  that  my  messuage  or  tenement,  with  yard, 
&c..  situate  in  the  High  Street,  *Croydon  aforesaid,  unto  William  [  •877  ] 
Bell  (the  defendant),  his  heirs,  &c.,  for  ever  (subject  as  hereinafter 
mentioned).  I  also  give,  devise,  and  bequeath  all  my  household 
goods  and  furniture,  plate,  linen,  and  china,  and  all  other  my  moneys 
and  securities  for  money,  and  all  the  rest,  residue,  and  remainder . 
of  my  estate,  property,  and  effects  whatsoever,  real  or  personal, 
unto  the  said  William  Bell,  his  heirs,  &c. ;  but  I  hereby  charge  and 
subject  the  said  messuages  and  premises,  and  the  said  residue  of 
my  estate  respectively  devised  and  bequeathed  to  the  said  William 
Bell,  to  and  with  the  payment  of  my  just  debts,  funeral,  and 
testamentary  expenses.  And  I  hereby  nominate,  constitute,  and 
appoint  the  said  Thomas  Smith,  and  Alexander  Cameron,  and 
William  Bell,  executors  of  this  my  will,  &c.  Dated,  January 
9th,  1824." 

This  will  was  executed  in  the  presence  of,  and  attested  by,  three 
witnesses ;  as  was  also  the  codicil  referred  to  in  the  case,  and 
which  was  as  follows  : 

"  This  is  a  codicil  to  my  before- written  will.  I  give  and  bequeath 
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I.OOAK  all  and  singular  my  mesflaages,  cottages,  and  hereditaments,  aitaate 
Bill.  &t  Croydon  and  Croydon  Common  aforesaid,  and  all  my  shares  and 
interest  in  the  new  4  per  Centum  annuities,  and  all  other  my  real 
and  personal  estate  whatsoever,  unto  William  Birdsell,  of  Berwick, 
and  John  Greenfield,  of  the  same  place,  and  their  heirs,  &c.,  upon 
trust  for  all  the  children  of  my  body  who  shall  survive  me  and 
attain  twenty-one  years  of  age,  and  their  heirs,  &c.,  as  tenants  in 
common,  in  equal  shares,  and  to  apply  a  competent  part  of  the 
interest,  rents,  and  dividends,  for  the  maintenance,  during  their 
minorities,  of  all  my  children ;  and,  for  default  of  such  children,  or 
failure  of  them,  in  trust  for  my  intended  husband  George  Logan 
and  his  assigns,  for  his  natural  life ;  and,  from  and-  after  his 
decease,  in  trust  for  all  the  children  of  his  body  who  shall  survive 
[  *878  ]  him  and  attain  *twenty-one  years  of  age,  and  their  heirs,  &c.,  in 
equal  shares,  as  tenants  in  common,  and  to  apply  the  rents  and 
interest  in  manner  aforesaid  for  the  maintenance  and  education  of 
them  during  their  minorities :  and,  for  default  or  failure  of  such 
children  of  his  body,  in  trust  to  pay,  assign,  convey,  and  transfer 
or  dispose  of  all  my  said  real  and  personal  estate  in  manner  as  the 
same  is  given,  bequeathed,  devised,  and  directed  by  my  before- 
written  will.  Witness  my  hand,  this  24th  day  of  October,  1824. 
And  I  declare  this  to  be  an  appointment  under  the  two  deeds  of 
settlement  of  my  real  and  personal  estate,  on  my  intended  marriage, 
dated  the  22nd  instant." 

Talfourd,  Serjt.,  for  the  plaintiff  (i) : 

The  question  is,  whether  the  codicil  executed  by  Isabel  Wight, 
though  revoked  as  a  testamentary  disposition  by  her  subsequent 
marriage,  does  not  still  enure  as  a  valid  execution  of  the  power.  It 
has  undoubtedly  been  held  that  a  will  made  by  a  feme  moU  in 
pursuance  of  an  antenuptial  agreemeuB  (not  under  seal)  by  which 
it  was  stipulated  that  she  should  have  a  power  of  disposing  of  her 
property  by  will,  is  revoked  by  the  subsequent  marriage :  Doe  d. 
Hodgden  v.  Staple  (2) ;  Hodsden  v.  Uoyd{3).  When  that  case  was 
before  the  Court  of  King's  Bench,  Lord  Kbnyon  said :  "  There  is 
no  doubt  but  that  the  will  of  a  woman,  made  before  coverture,  ceases 
to  be  her  will  afterwards ;  because  it  is  of  the  essence  of  a  will  that  it 
should  be  valid  during  the  remainder  of  the  devisor's  life.  Therefore, 

(1)  The  case  was  argued  in  Trinity  (2)  1  E.  R  595  (2  T.  B.  684). 

Term,  before  Tindal.  Ch.  J.,  and  Colt-  (3)  2  Br.  C.  C.  534. 

man,  Maule,  and  Oesswell,  JJ. 
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generally  speaking,  the  will  of  a  feme  sole  ceases  to  have  any       Looan 
operation  after  she  becomes  covert.     But  it  is  equally  clear,  that,        be^ll. 
where  an  estate  is  *limited  to  uses,  and  a  power  is  given  to  a  feme      [  *879  ] 
ciycert,  before  marriage,  to  declare  those  uses,  such  limitations  of 
uses  may  take  effect :  and  this  is  the  rule  even  in  a  court  of  law. 
Then,  as  to  this  case  now  before  us :  this  will,  qmn  a  will,  standing 
unsupported,  would  certainly  have  no  effect :  but  it  has  been  agreed 
that  it  receives  support  from  the  instrument:  but  it  must  be  remem- 
bered that  that  instrument  is  no  deed  ;  it  is  not  under  seal,  and  a 
seal  is  essential  to  a  deed.   Therefore  it  cannot  operate  as  a  covenant 
to  stand  seised  to  uses."  Here,  however,  the  instrument  is  executed 
within  the  terms  of  the  power ;  and  it  is  under  seal. 

(Maule,  J. :  There  is  no  doubt  the  instrument  in  question  is  a 
codicil.  To  bring  it  within  the  other  alternative,  you  must  show  it 
to  be  a  deed :  and,  to  constitute  a  valid  deed,  there  must  be  a 
delivery.) 

The  objection  intended  to  be  presented  on  the  part  of  the  defendant, 
is,  that  the  power  could  not  be  exercised  by  Isabel  Wight  until  after 
her  marriage. 

(Cbesswell,  J. :  Assuming  the  codicil  to  be  a  good  appointment 
in  execution  of  the  power,  from  what  time  would  it  take  effecf  ?) 

Immediately. 

(Cbesswell,  J. :  Gould  it  so  operate  ?  The  trustee  is  to  hold  to 
the  use  of  Isabel  Wight  and  her  heirs  until  the  marriage.) 

In  the  case  of  The  Countess  of  Sutherland  v.  Northmore  (i),  where  a 
power  was  given  by  a  settlement  to  a  married  woman,  in  case  of 
the  death  of  her  husband  in  her  lifetime,  and  there  should  be  a 
failure  of  issue  of  the  marriage  living  at  her  death,  to  charge  the 
estate  with  a  sum  of  money,  and  she  executed  the  power  in  the 
lifetime  of  her  husband,  and  afterwards  survived  him  ;  it  was  first 
determined  by  the  Court  of  King's  Bench,  and  then  by  the  Court  of 
Chancery,  that  the  power  was  well  executed.  That  case  is  *cited  by  [  *880  ] 
Sir  E.  Sugden  (2),  as  an  authority,  ''that,  where  a  power  is  autho- 
rised to  be  executed  in  a  contingent  event,  it  may  be  executed  before 

(1)  1   Dick.  56.      8.   C.  per  iioni,  (2)  1  Sugden  on  Powers,  6th  ed. 

Sdater     v.     Travdly    3    Vin.     Abr.      p.  347. 
«•  Authority,"  (G)  pi.  8. 
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Logan  the  happening  of  the  contingency."  The  same  doctrine  is  laid 
Bell.  down  in  Dalhy  v.  PuUen  (i).  There,  a  testator  devised  his  estates 
to  trustees,  for  the  use  of  his  daughter  for  life,  remainder  to  the 
use  of  her  son  in  fee ;  but,  in  case  he  should  die  without  issue,  in  the 
lifetime  of  the  daughter,  and  there  should  be  no  other  issue  of  her 
body  then  living,  then  to  the  use  of  such  persons  as  she  should  by 
deed  or  will  appoint ;  and,  there  being  no  other  issue,  the  mother 
and  son  executed  an  appointment  and  conveyance  to  A.  in  fee:  and 
it  was  held  that  the  power  was  well  executed,  notwithstanding  the 
execution  by  the  mother  was  in  the  lifetime  of  her  son.  And  this 
principle  was  recognised  in  Doe  d.  Calkin  v.  Tomkinson  (2). 

Channelif  Serjt.,  contra : 

The  power  has  not  been  well  executed.  It  is  not  denied,  that, 
taking  the  instrument  as  a  mere  codicil,  the  marriage  operated  a 
revocation  of  it. 

(Maulb,  J. :  The  reason  why  marriage  operates  as  a  revocation  is, 
that  the  party  is  incapable  of  continuing  her  will.  Here  the  question 
is,  whether  Isabel  Wight  was  not  capable,  notwithstanding  her 
coverture,  of  continuing  her  will.) 

The  limitation  is,  to  the  use  of  the  settlor  and  her  heirs  until  the 
intended  marriage  should  be  had  and  solemnized ;  and,  from  and 
immediately  after  the  solemnization  thereof,  to  the  use  of  such 
person  or  persons  as  she  should,  notwithstanding  her  intended  or 
any  future  coverture,  and  whether  she  should  be  covert  or  sole,  at 
any  time  or  times,  by  any  deed  or  writing  under  seal,  or  by  her  will, 
or  any  writing  in  the  nature  of  or  purporting  to  be  her  will,  or 
[  *88i  ]  *any  codicil  thereto,  limit,  direct,  &c.,  the  same ;  and,  in  default  of, 
and  until,  appointment,  gift,  or  devise,  to  the  use  of  the  trustee, 
his  heirs  and  assigns,  during  the  joint  lives  of  the  settlor  and  her 
intended  husband;  and,  from  and  after  the  decease  of  either  of 
them,  to  the  use  of  the  settlor,  her  heirs  and  assigns,  for  ever.  It 
is  quite  clear  that  this  gave  Isabel  Wight  no  power  to  appoint, 
either  by  deed  or  will,  until  after  the  marriage  had  taken  place. 
There  are  no  uses  to  support  this  appointment,  even  if  it  had  been 
by  deed.  The  power  is  conditional,  to  be  exercised  only  in  the 
event  of  the  marriage  taking  effect.  In  Doe  d.  Hodsden  v.  Staple^ 
AsHHUBST,  J.,  says  (3) :    *'  With  respect  to  the  general  question, 

(1)  2  Bing.  144;  9  Moore,  300.  (3)  1  B.  fi.  696  (2  T.  B.  697). 

(2)  2  M.  &  8.  16d. 
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whether,  when  ^feme  sole  has  made  a  will,  and  afterwards  marries,  Looan 
such  subsequent  marriage  does  not  operate  as  a  revocation  of  the  bell. 
will, — the  marriage  must  have  that  operation,  because  a  will  sup- 
poses a  disposing  power  at  the  time  in  the  person  making  it,  and 
that  it  shall  be  always  subject  to  his  control :  but  that  is  not  the 
case  with  a  woman  after  coverture ;  for,  when  she  enters  into  that 
engagement,  she  gives  up  the  right  to  her  own  property.  Then,  it 
has  been  attempted  to  substantiate  the  will  by  connecting  it  with 
the  marriage  agreement :  but  I  think  it  cannot  be  so  connected 
with  it  as  to  give  it  any  effect ;  for,  by  the  express  terms  of  the 
agreement,  her  fortune  was  to  be  settled  to  her  and  her  husband 
jointly,  and  the  survivor  of  them,  'and,  if  she  survived  her  husband, 
then  the  whole  fortune  was  to  be  settled  to  her  own  use ; '  from 
whence  the  defendant's  counsel  would  infer  a  power  in  the  marriage 
agreement  to  make  a  will.  Even  allowing  that  to  be  the  case,  and 
that,  in  planning  the  settlement,  estates  might  have  been  conveyed 
to  uses,  which  uses  would  have  been  subject  to  her  control  by  way 
of  appointment,  *yet  that  agreement  clearly  refers  to  an  executory  [  *882  ] 
act,  and  not  to  a  will  made  prior  to  the  marriage.  It  might  have 
been  a  great  doubt  whether  it  could  have  been  agreed  that  the 
marriage  should  not  revoke  the  will,  even  if  there  had  been  words 
for  that  purpose,  because  it  would  be  a  stipulation  in  direct  oppo- 
sition to  a  positive  rule  of  law."  Sir  E.  Sugden  (i),  cites  that  case, 
and  Hodsden  v.  Lloyd,  as  an  authority  for  the  position  that,  '*  where, 
previously  to  marriage,  an  agreement  is  made  generally  that  the 
woman  may  dispose  of  her  property,  she  cannot,  after  the  agree- 
ment, and  before  the  marriage  make  a  binding  will,  unless  expressly 
authorised  so  to  do."  Sclater  v.  Travell  can  hardly  apply  here: 
the  terms  of  the  power  in  that  case  were  very  peculiar. 

Talfourd,  Serjt.,  was  heard  in  reply. 

Cur.  adv.  wit. 

TiNDAL,  Gh.  J.,  now  delivered  the  judgment  of  the  Goubt: 

In  this  case,  the  question,  as  agreed  by  the  parties,  is,  whether 
the  codicil  executed  by  Mrs.  Logan  on  the  24th  of  October,  1825,  is 
a  valid  execution  of  the  power  of  appointment  contained  in  the 
marriage-settlement  of  the  22nd  of  the  same  month:  if  it  be  a 
valid  execution,  the  plaintiff  is  entitled  to  judgment;  if  not,  the 
defendant. 

(1)  1  iSugden  on  Powers,  6th  ed.,  p.  349. 
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LooAK  The  settlement  in  question,  after  reciting  an  intended  marriage 

Bell.  between  Isabel  Wight  and  George  Logan,  and  that  Isabel  Wight 
was  seised  in  fee  of  the  land  in  question,  conveys  the  land  to  Thomas 
Gilchrist  and  his  heirs,  to  the  use  of  Isabel  Wight  and  her  heirs, 
till  the  solemnisation  of  the  marriage,  and,  from  and  immediately 
after  the  solemnisation  thereof,  to  the  use  of  such  person  or  persons, 

[  *883  ]  for  such  estate  or  estates,  ^interest  or  interests,  and  to  and  for  such 
ends,  intents,  and  purposes,  and  upon  such  trusts,  and  charged  and 
chargeable  in  such  manner,  and  subject  to  such  powers,  provisoes, 
declarations,  and  agreements,  as  the  said  Isabel  Wight,  notwith- 
standing her  said  intended,  or  any  future,  coverture,  and  whether 
she  shall  be  covert  or  sole,  and  without  the  consent,  concurrence, 
or  privity  of  her  husband,  or  with  such  consent,  concurrence,  or 
privity,  at  any  time  or  times,  and  from  time  to  time,  shall,  in 
and  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  in  and  by  her  last  will  and  testament,  or 
any  writing  in  the  nature  of  or  purporting  to  be  her  last  will  and 
testament,  or  in  any  codicil  or  codicils  thereto,  to  be  by  her  signed 
and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  limit,  direct,  or  appoint,  or  give  or  devise  the 
same ;  and  for  want  and  in  default  of,  and  until,  such  limitation, 
direction,  or  appointment,  gift,  or  devise,  shall  be  effectually  made ; 
and,  in  case  any  such  shall  be  made,  then  subject  thereto ;  and, 
when  and  so  often  as  the  estates  or  interest  thereby  limited  or 
created  shall  respectively  cease  and  determine,  to  the  use  of  the 
said  Thomas  Gilchrist,  his  heirs  and  assigns,  for  and  during  the 
joint  natural  lives  of  the  said  Isabel  Wight  and  George  Logan,  in 
trust  from  time  to  time  to  pay  the  rents,  issues,  and  profits  (in  the 
usual  form),  to  her  separate  use ;  and,  from  and  immediately  after 
the  decease  of  either  of  them  the  said  Isabel  Wight  and  George 
Logan,  to  use  of  the  said  Isabel  Wight,  her  heirs  and  assigns,  for  ever. 
On  the  26th  of  October  the  marriage  took  place;  and,  on  the 
24th,  two  days  before  the  marriage,  and  two  days  after  the  settle- 
ment, Isabel  Wight  made  a  codicil,  under  seal,  and  signed  and 
published  it  in  the  presence  of  three  credible  witnesses,  by  whom 

[  *884  ]      it  was  *duly  attested.      That  codicil  is  in  the  following  terms : 
[His  Lordship  read  the  codicil.] 

Some  questions  were  adverted  to  in  the  course  of  the  argument, 
which  may  be  very  shortly  disposed  of.  It  is  no  objection  to  a 
power,  that  the  party  exercising  it  has  a  fee,  or  other  interest  in 
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the  land.  This  is  clear  from  many  cases  ;  as,  Sir  Edward  Clere's  Looan 
case  (i),  MaundreU  v.  Maundreli  (2),  and  other  cases  there  cited.  b^ll. 
Nor  is  there  any  weight  in  the  objection,  that  the  execution  of  the 
power  was  to  operate  after  an  event  (the  marriage)  which  was  con- 
tingent at  the  time  the  power  was  executed :  see  the  cases  of  Dolby 
V.  PvUen  (3),  and  Sclater  v.  TraveU,  Viner's  Abridgment  (4),  which 
show  that  a  power  may  be  effectually  exercised,  though  at  the  time 
of  its  exercise  it  is  uncertain  whether  the  event  on  which  alone  it 
could  take  effect,  will  ever  happen.  Nor  is  there  any  doubt,  that 
supposing  the  power  in  the  settlement  to  extend  to  a  codicil  made 
after  the  settlement  and  before  the  marriage,  the  appointment  by 
the  codicil  was  not  revoked  by  the  marriage,  according  to  the 
language  of  Lord  Ebnyon  in  Doe  d.  Hodsden  v.  Staple  (6),  where, 
after  stating,  that,  generally  speaking,  **  the  will  of  a  feme  sole 
ceases  to  have  any  operation  after  she  becomes  covert,"  he  adds, 
''  but  it  is  equally  clear,  that,  where  an  estate  is  limited  to  uses,  and 
a  power  is  given  to  2k  feme  covert,  before  marriage,  to  declare  those 
uses,  such  limitations  of  uses  may  take  effect ;  and  this  is  the  rule 
even  in  a  court  of  law.'*  And  the  exception  in  the  Act  of  7  Will.  IV. 
&  1  Vict.  c.  26,  s.  18,  which  excepts  (from  the  enactment  making 
marriage  a  revocation)  a  will  made  by  a  woman  under  a  power  of 
appointment,  when  the  estate  would  not  in  default  of  ^appointment  [  *885  ] 
pass  to  her  heir  or  next  of  kin,  &c.,  assumes,  that,  before  the  Act, 
a  will  of  a  woman  under  a  power  of  appointment  would  not  be 
revoked  by  her  subsequent  marriage. 

There  seems,  therefore,  to  be  no  doubt  that  a  power  to  appoint 
by  a  codicil  made  before  marriage,  may,  by  proper  words,  lawfully 
be  conferred,  and  may,  if  duly  exercised,  take  effect  notwithstanding 
the  subsequent  marriage.  Nor  is  there  any  doubt,  that,  if  Isabel 
Wight  had  such  a  power,  it  was  effectually  exercised  by  the  codicil, 
which  expressly  refers  to  the  power,  and  is  in  all  respects  strictly 
within  its  terms,  if  it  be  so  with  respect  to  the  time  of  its  execution. 

The  question,  therefore,  is,  whether  the  power  given  in  the 
settlement  did  authorise  an  appointment  before  marriage. 

The  language  of  the  clause  conferring  the  power  is  full  and 
precise,  and  it  relates  to  the  time  when,  the  circumstances  under 
which  and  the  form  and  mode  by  which,  it  may  be  exercised.  The 
words  as  to  time  are,  ''  as  she  the  said  Isabel  Wight  shall  at  any 

(1)  6  Co.  Kep.  17  b.  (4)  Title  «•  Authority,"  p.  427,  pi.  8. 

(2)  7  R.  R  393  (10  Ves.  246).  (3)  1  E.  E.  595  (2  T.  E.  684). 

(3)  2  Bing.  144;  9  Moore,  300. 
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Logan  time  or  times  and  from  time  to  time."  These  words  in  their 
Bell.  ordinary  sense  comprehend  all  future  time,  and,  therefore  the 
time  between  the  settlement  and  the  marriage.  The  words  relating 
to  the  circumstances  under  which  the  power  may  be  executed,  are : 
''  notwithstanding  her  said  intended  or  any  future  coverture,  and 
whether  she  shall  be  covert  or  sole,  and  without  the  consent, 
concurrence,  or  privity  of  her  husband,  or  with  such  consent, 
concurrence,  or  privity."  These  words  are  all  enabling,  none  of 
them  restrictive:  and,  as  the  language  respecting  time  compre- 
hends all  future  time,  that  respecting  circumstances  comprises  all 
the  circumstances  in  which  a  woman  not  under  a  natural  incapacity 
can  be  placed.  There  is  nothing,  therefore,  in  this  part  of  the 
[  •ss^  ]  clause  which  restrains  the  generality  of  the  words  relating  ♦to  time. 
But,  further,  the  nature  of  the  uses  which  Isabel  Wight  is  to  have 
the  power  of  limiting,  makes  it  necessary,  in  order  to  the  full  and 
complete  operation  of  the  power  as  to  all  that  was  intended  to  be 
within  it,  that  an  execution  before  marriage  should  be  operative. 
Those  uses  are  by  the  terms  of  the  settlement  to  commence  *'  from 
and  immediately  after  the  solemnisation  of  the  marriage."  She 
was,  by  those  express  terms,  if  she  should  think  fit,  enabled  to  make 
an  appointment  to  commence  from,  and  immediately  after,  the 
marriage.  Now,  this  could  not  strictly  and  completely  be  performed 
by  an  execution  after  the  marriage,  which  would  operate  only  from 
the  time  of  its  execution  (the  use  between  the  marriage  and  the 
execution  of  the  power  being  limited  to  the  release  to  uses) ;  so  that 
any  execution  after  marriage  must  leave  some  part,  however  small, 
of  the  uses,  to  which  the  power  was  clearly  intended  to  extend, 
unacted  upon. 

With  regard  to  the  terms  of  that  part  of  the  clause  conferring 
the  power  which  relates  to  the  mode  and  form  in  which  it  is  to  be 
exercised,  though  they  are  not  (if  somewhat  loosely  construed) 
inconsistent  with  the  construction  which  would  confine  the  execu- 
tion to  the  time  which  follows  the  marriage,  it  will  be  found  that 
the  other  construction  is  more  consonant  to  their  full  and  exact 
meaning.  Those  words  which  give  the  power  to  **  give  and  devise 
by  will  or  codicil "  (as  distinguished  from  a  power  to  appoint  by  a 
writing  in  the  nature  of  a  will  or  codicil,)  made  by  Isabel  Wight, 
would  be  useless,  unless  for  the  purpose  of  a  will  or  codicil  made 
before  her  first  marriage,  or  after  that  and  before  any  future 
marriage,  and  preventing  such  will  from  being  revoked  by  marriage. 
The  words  themselves  are  for  that  purpose  most  appropriate,  and 
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tlie  purpose  is  a  reasonable  and  probable  one,  the  effect  of  these       Loqak 
words  (in  combination  with  those  which   enable   her  to  appoint        ^s^^,, 
♦during  coverture)  being,  to  prevent  any  coverture  from  affecting,       [  ♦887  ] 
in  any  way,  any  disposition  of  the  land  by  will,  and  saving  the 
necessity  of  renewing,  after  coverture,  any  disposition  made  while 
sole,  which  she  might  not  desire  to  alter :  indeed,  to  suppose  that 
the  word  sole  was  introduced  for  the  purpose  only  of  protecting 
a  will  made  during  widowhood,  would  be  to  take  away  its  effect  in 
a  case  to  which  it  naturally  applies,  which  was  in  the  immediate 
contemplation  of  the  parties,  and  sure  to  happen  if  the  marriage 
took  place  at  all,  and  to  apply  it  exclusively  to  a  remote  event, 
depending  on  the  double  contingency  of  her  surviving  her  husband 
and  marrying  again. 

We  think,  therefore,  that  the  intention  of  the  settlement  was,  to 
confer  a  power  to  appoint  before  as  well  as  after  the  marriage,  and 
that  that  intention  was  effectually  expressed. 

The  case  of  Hodsden  v.  Lloyd  (i)  was  relied  upon  for  the  defendant. 
In  that  case,  an  agreement,  not  under  seal,  was  made  before  the 
marriage,  by  which  it  was  agreed  that  the  wife's  fortune  should, 
"if  she  happened  to  die  first,  be  at  her  own  disposal ;  "  and  both 
parties  agreed  that  proper  settlement  deeds  to  the  effect  and  purport 
of  the  agreement,  should  be  prepared  between  them.  On  the  same 
day,  after  the  agreement,  and  before  the  marriage,  Catherine 
Culver,  the  intended  wife,  made  her  will,  and  thereby  gave  the 
interest  of  all  her  fortune  to  her  husband,  for  life.  The  Lord 
Ghangellob  held  that  the  will  was  revoked  by  the  marriage.  The 
distinctions  between  that  case  and  the  present  are  many  and 
obvious :  the  agreement  was  not  under  seal ;  there  was  no  person 
seised  to  any  use ;  no  express  mention  of  any  power,  or  when  or 
how  it  was  to  be  exercised.  In  order  to  support  the  will  as  an 
execution  *of  a  power,  it  would  have  been  necessary  to  construe  [  *888  ] 
the  words  **  if  the  said  Catherine  shall  happen  to  die  first,  then 
the  aforesaid  fortune  to  be  at  her  own  disposal,"  as  conferring  an 
equitable  power  of  appointment  by  will  made  before  marriage. 
The  Lord  Chanoellor  did  not  so  construe  them ;  but  considered 
that  they  conferred  a  power  only  to  make  a  will  after  marriage : 
and  there  seems  no  reason  to  doubt  the  correctness  of  that  con- 
struction ;  but  it  is  evident  that  the  words  so  construed  in  that  case, 
differ  so  widely  from  the  terms  of  the  settlement  in  the  present 
case,  by  which  a  power  defined  by  express  words,  as  to  timQi^ 

(1)  2  Br.  0.  C.  634. 
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Logan       circumstances,    and  mode  of  execution,   is   conferred,    that   the 

Bell.        construction  of  the  one  has  no  bearing  upon  that  of  the  other. 

On  the  whole,  therefore,  we  are  of  opinion  that  judgment  must 

be  given  for  the  plaintiff. 

Judgment  for  the  pUtintiff. 


18*5.  WRIGHT  V.  TALLIS  and  Another. 

Jylv  2 
_  *  (1  C.  B.  893—907 ;  S.  C.  14  L.  J.  C.  P.  283 ;  9  Jur.  946.) 

L  °^^  J  In  case  for  iBfriiigeinent  of  copyright  of  a  book  intitled   *'£veziiDg 

Devotions,  &c.,  from  the  German  of  C.  C.  Sturm,"  the  defendants  pleaded, 
that  Sturm  had  written  religious  works  in  the  German  language,  which  had 
been  translated  into  English,  and  were  much  valued ;  that  the  plaintiff 
employed  one  H.  to  write  the  book  mentioned  in  the  declaration,  and,  with 
intent  to  defraud  and  deceive  the  public,  and  to  make  them  believe  that  the 
book  was  a  translation  of  an  original  book  written  by  Sturm,  fraudulently 
published  it  as  and  for  a  translation  of  an  original  work  written^in  German 
by  Sturm ;  and  that  he  published  with  the  book  a  false  and  fraudulent 
preface,  the  object  of  which  was,  to  induce  the  public  to  beheve  that  the 
work  was  really  a  translation  of  a  work  written  by  Sturm :  Held,  on  general 
demurrer,  that  the  matters  stated  in  the  plea-  were  sufficient  to  negative  the 
existence  of  a  valid  copyright  in  the  plaintiffs,  and  consequently  to  preclude 
him  from  maintaining  any  action  for  piracy. 

Cabb,  for  infringement  of  a  copyright. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendants  therein-after  next 
mentioned,  there  was  a  subsisting  copyright  in  a  certain  book 
entitled,  "  Evening  Devotions ;  or,  The  Worship  of  Grod  in  Spirit 
and  in  Truth,  for  every  day  in  the  year,  from  the  German  of 
[•894]  *C.  C.  Sturm,  author  of  the  Morning  Devotions;"  and  that  the 
plaintiff  was  then  the  proprietor  of  such  copyright,  and  had  printed 
and  published  for  sale  divers,  to  wit,  20,000  copies  of  the  said  book, 
to  his  great  profit  and  advantage  :  that,  after  he  became  and  whilst 
he  continued  to  be  the  proprietor  of  the  copyright  of  such  book,  to 
wit,  on  the  1st  of  May,  1844,  divers,  to  wit,  100,000  copies  of  the 
said  book  had  been,  in  a  part  of  the  British  dominions,  to  wit,  in 
England,  unlawfully  printed  without  the  consent  in  writing  of  the 
plaintiff,  so  then  being  the  proprietor  of  the  said  copyright,  contrary 
to  the  statute  in  such  case  made  and  provided — of  which  the  defen- 
dants, at  the  time  of  the  committing  of  the  grievance  therein-after 
next  mentioned,  had  notice,  and  well  knew :  yet  the  defendants, 
well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
injuriously  intending,  to  injure  the  plaintiff,  and  to  deprive  him  of 
the  profits,  emoluments,  and  advantages  which  he  might,  and  other- 
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wise  would,  have  derived  and  acquired  from  his  said  book,  and  also      Wbioht 

to  deprive  him  of  the  benefit  of  his  said  copyright  therein,  thereto-       tallis. 

fore,  and  after  the  passing  of  the  said  statute,  to  wit,  on  the  1st  of 

July,  1844,  and  on  divers  other  days  and  times  between  that  day 

and  the  commencement  of  the  suit,  wrongfully  and  injuriously, 

and  without  the  consent  in  writing  of  the  plaintiff,  so  then  being 

the  proprietor  of  the  copyright  of  and  in  the  said  book,  first  had 

and  obtained,  published  in  a  part  of  the  British  dominions,  to  wit, 

in  England,  divers,  to  wit,  50,000  of  the  said  copies  of  the  said 

book,  which  had  been  so  unlawfully  printed,  contrary  to  the  form 

of  the  statute  in  such  case  made  and  provided ;  and  thereby  the 

.plaintifif  had  been  hindered  and  prevented  from  selling  divers,  to 

wit,  50,000  copies  of  his  said  book,  and  his  copyright  therein  had 

been  greatly  injured  and  damnified. 

Fourth  plea :  that,  before  the  writing,  composing,  *and  publishing  [  ♦sss  ] 
of  the  said  book  in  the  declaration  mentioned,  one  Christopher 
Christian  Sturm,  a  foreigner,  to  wit,  a  German,  had  written  and 
published  in  the  German  language,  divers  books  on  religious 
subjects,  and  had  thereby  obtained  great  celebrity  as  an  author, 
and  divers  of  the  said  books  had  been  translated  into  the  English 
language,  and  had  been  and  were  much  valued  and  esteemed  by  the 
liege  subjects  of  the  Queen  in  this  realm ;  that  the  plaintiff,  well 
knowing  the  premises,  employed  a  certain  person,  to  wit,  one  Robert 
Huish,  to  compose  and  write  the  book  in  the  declaration  mentioned, 
and  the  plaintiff  also  first  published  the  said  book  ;  that  the  plaintiff, 
wrongfully  and  injuriously  intending  to  defraud  and  deceive  the 
public,  to  wit,  the  liege  subjects  of  the  Queen,  and  to  cause  the 
said  subjects  to  believe  that  the  said  book  was  the  translation  of  an 
original  book  written  by  the  said  C.  C.  Sturm,  and  to  cause  the  said 
liege  subjects  to  purchase  copies  of  the  said  book  of  and  from  the 
plaintiff,  and  to  pay  divers  large  sums  of  money  to  the  plaintiff  for 
such  copies,  under  the  belief  that  they  were  purchasing  translations 
of  an  original  work  of  the  said  C.  C.  Sturm,  and  wrongfully  and 
injuriously  intending  to  obtain  great  profits  by  means  of  the  false 
pretences  and  deceit  therein-after  mentioned,  before  the  committing 
of  the  said  grievances  by  the  defendant,  to  wit,  on  the  1st  of  January, 
1848,  falsely,  fraudulently,  and  deceitfully  caused  the  said  Robert 
Huish  to  compose  and  write  .the  said  book  in  the  declaration  men- 
tioned for  the  plaintiff,  and  then  falsely,  fraudulently,  and  deceitfully 
published  the  said  book  to  the  public,  to  wit,  to  the  liege  subjects 
of  the  Queen,  as  and  for  a  translation  by  the  said  Robert  Huish  of 
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Wbioht      an  original  work  written  in  the  German  language  by  the   said 

Tallis.  C.  G.  Sturm,  and  then  falsely,  fraudulently,  and  deceitfully  cansed 
to  be  printed  upon  and  published  with  all  and  every  the  copies  of 

[  *896  ]  the  said  book  the  following  false,  fraudulent,  *and  deceitful  title- 
page  of  and  to  such  book,  that  is  to  say — "  Evening  Devotions;  or, 
the  Worship  of  God  in  Spirit  and  in  Truth,  for  every  day  in  the 
year ;  from  the  German  of  G.  G.  Sturm  (meaning  the  said  Ghristopher 
Ghristian  Sturm),  author  of  the  Morning  Devotions ;  by  Robert 
Huish,  Esq.,  F.  L.  A.  and  H.  Soc." — and  also  then  falseljs  fraudu- 
lently, and  deceitfully  caused  to  be  printed  upon  and  published  with 
all  and  every  the  said  copies  of  the  said  book  the  following  false, 
fraudulent,  and  deceitful  preface  of  and  to  such  book,  that  is  to  say, 
**  The  unprecedented  patronage  which  the  Morning  Devotions,  and 
the  Gontemplations  on  the  Sufferings  of  Ghrist,  by  Sturm  (meaning 
the  said  Ghristopher  Ghristian  Sturm),  have  deservedly  received  from 
every  class  of  readers,  and  their  consequent  incorporation  with  the 
standard  literature  of  this  country,  has  operated  as  a  flattering 
encouragement  to  the  publisher  of  the  above-mentioned  works,  to 
present  to  the  public  a  translation  of  the  Evening  Devotions  for 
every  day  in  the  year  (meaning  the  said  book  in  the  declaration 
mentioned),  by  the  same  inspired  writer.  To  descant  upon  the  merits 
of  Sturm  (meaning  the  said  Ghristopher  Ghristian  Sturm)  as  a  pious 
and  moral  author,  would,  with  the  knowledge  which  we  now  possess 
of  his  works,  be  superfluous.  It  will,  therefore,  be  merely  necessary 
to  state,  that,  in  the  Evening  Devotions,  will  be  found  the  same 
tone  of  holy  and  pious  feeling,  the  same  purity  and  delicacy  of 
thought,  and  the  same  unalterable  love  of  the  beauties  and  excel- 
lencies of  the  christian  religion,  by  which  all  his  other  writings 
are  so  eminently  distinguished.  With  the  Evening  Devotions,  the 
entire  works  of  Sturm  (meaning  the  said  Ghristopher  Ghristian 
Sturm),  with  the  exception  of  his  Sermons,  may  be  said  to  be 
incorporated  with  our  national  literature  ;  and  it  may  be  confidently 

[  *897  ]  affirmed  that  they  will  tend,  in  a  great  degree,  to  enhance  the  *good 
opinion  which  the  British  public  have  already  expressed  of  his 
works.  It  may,  however,  be  necessary  to  state,  in  order  to  obviate 
any  mistake,  which  might  very  naturally  arise  regarding  the 
different  works  of  Sturm,  that  the  Evening  Devotions,  and  the 
Evening  Eeflections,  are  two  distinct  works;  the  former  being  a 
practical  exposition  of  the  duties  of  Ghristianity,  embracing  those 
subjects  which  could  not  be  discussed  within  the  Morning  Devotions ; 
whilst  the  latter  is  confined  to  the  contemplation  of  the  works  of 
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God  as  a  guide  to  the  knowledge  of  Natural  History/*  and  then,  and  Wbioht 
before  and  at  the  time  of  publishing  the  said  book,  and  before  the  tallis. 
committing  of  the  said  grievances,  to  wit,  on  the  day  and  year  last 
aforesaid,  falsely,  fraudulently,  and  deceitfully  stated  and  represented 
to  the  public,  to  wit,  to  the  said  liege  subjects  of  the  Queen,  and  to 
all  and  every  of  the  said  subjects  who  then  purchased  copies  of  the 
said  book,  to  wit,  to  6,000  of  those  subjects,  who  then  purchased 
the  same,  that  the  said  book  was  a  translation  by  the  said  Robert 
Huish  of  an  original  work  written  in  the  German  language  by  the 
said  Christopher  Christian  Sturm ;  whereas,  in  truth  and  in  fact, 
the  said  book  was  not  a  translation  by  the  said  Bobert  Huish  of 
an  original  work  written  in  the  German  language  by  the  said 
Christopher  Christian  Sturm,  nor  was  the  same  a  translation  of 
any  work  of  the  said  Christopher  Christian  Sturm,  nor  had  nor  did 
the  said  Christopher  Christian  Sturm  composed  or  written  any  such 
book  as  in  the  declaration  and  in  the  said  false,  fraudulent,  and 
deceitful  representations  and  statements  mentioned  and  referred 
to ;  and  whereas,  in  truth  and  in  fact,  the  said  book  in  the  declara- 
tion mentioned  was  wholly  composed  and  written  in  the  English 
language  by  the  said  Bobert  Huish,  as  the  composer  and  author 
thereof,  and  there  never  was  any  original  work  of  the  said 
Christopher  Christian  Sturm,  or  of  any  foreign  author,  *of  which  [  •898  ] 
it  was  or  could  be  a  translation,  as  he,  the  plaintiff,  at  the  time  of 
his  causing  the  said  Bobert  Huish  to  compose  and  write  the  said 
book,  and  of  his  said  publishing  the  same  book,  and  of  his  causing 
the  said  title-page  and  preface  to  be  printed  and  published,  and  of 
bis  making  the  said  false,  fraudulent,  and  deceitful  statements  and 
representations,  well  knew ;  and  that,  by  means  of  the  said  deceit 
and  the  said  false  pretences  and  representations,  the  plaintiff  had 
made  divers  large  and  unlawful  profits,  to  wit,  to  the  amount  of 
1,0001.,  by  the  sale  of  the  said  book  to  divers,  to  wit,  5,000  of  the 
said  liege  subjects,  and  would  thereafter  by  those  means  make 
other  large  and  unlawful  profits,  by  other  sales  of  the  said  book,  to 
others  of  the  said  lieges,  if  the  supposed  copyright  in  the  declara- 
tion mentioned  was  and  is  a  subsisting  copyright,  to  the  great 
injury  and  scandal  of  her  Majesty's  liege  subjects,  and  to  the 
detriment  of  true  religion,  and  of  the  public  morals.  Verification. 
To  this  plea  the  plaintiff  demurred  generally :  and  the  defendant 
joined  in  demurrer  (i). 

(1)  The  points  marked  for  argument         For  the  plaintiff:  ''that,  notwith- 
weie  as  follow :  standing  the  matter  in  the  plea  alleged. 
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Wbight  Sir  T.  Wilde^  Serjt.  (with  whom  was  Barstow)^  in  support  of 

Tallis  ^^  demurrer  (l) ; 

The  question  is  one  of  great  public  importance.  The  nature  and 
character  of  the  work,  as  described  in  the  declaration  and  in  the 
plea,  are  such  as  to  show  that  the  publication  of  it  is  highly 
beneficial.  Its  object  is  the  advancement  of  religion  and  morality ; 
and,  though  possibly  the  purchasers  may  be  induced  by  the  repre- 

L  *^^^  ]  sentations  in  the  title-page  and  in  ^the  preface,  to  believe  that  they 
are  purchasing  a  translation  of  a  work  from  the  pen  of  Sturm, 
originally  written  in  the  German  language,  that  is  not  such  a  mis- 
representation as  will  have  the  effect  of  destroying  the  plaintiff's 
property  in  it.  Though  some  would  feel  interested  in  the  name  of 
the  author,  many  more  would  feel  interested  in  the  subject-master 
of  which  the  work  treats.  This  is  not  like  the  case  of  a  publication 
of  an  immoral,  indecent,  blasphemous,  or  seditious  tendency,  where 
the  Courts  have  held,  that,  by  reason  of  the  licentious  character  of 
the  book,  the  publisher  is  without  the  protection  of  the  law,  as  in 
Stockdale  v.  Onwhyn  (2),  Paplett  v.  Stockdale  (3),  Hime  v.  Dale  (4), 
Fores  v.  Johne8{6),  and  OcUe  v.  Leckie{e).  Nor  is  this  at  all 
parallel  with  those  cases  in  equity,  which  may  be  relied  on  by  the 
defendant,  where  the  Court  has  declined  to  interfere  by  injunction, 
on  the  supposed  ground  that  there  existed  no  legal  interest  in  the 
work,  as  in  Walcot  v.  Walker  (7).  The  question  is,  whether  there 
is  any  rale  of  law  by  which  one  who  publishes  a  work  of  literary 
merit,  of  history  or  science  for  instance,  and  untruly  describes  it  as 
a  translation,  thereby  forfeits  the  protection  which  the  law  affords 
to  authors  and  proprietors  of  copyrights.  Could  it  be  said  that  the 
copyright  in  Walpole's  ''  Castle  of  Otranto  "  was  destroyed  by  the 
false  assertion  that  the  work  was  a  translation  from  the  Italian  ? 

(TiNDAL,  Ch.  J.:  Or  that  of  De  Foe's  "Robinson  Crusoe," 
because  represented  to  have  been  the  work  of  the  adventurer 
himself  ?) 

he  had  a  sufficient  copyright  in  the  man,  Maule,  and  Cresswell,  JJ. 

publication  in  question  to  enable  him  (2)  29  B.  B.  207  (5  B.  &  0.  173;  7 

to  maintain  the  action."  Dowl.  &  By.  625 ;  2  Car.  &  P.  163). 

For  the  defendant :  "  that,  in  con-  (3)  31  B.  B.  662  (By.  &  M.  337). 

sequence  of  the  facts  stated  in  the  (4)  11  East,  244,  n.  ;  2  Camp.  27,  n. 

plea,  there  was  no  copyright  in  the  (5)  6  B.  B.  840  (4  Esp.  N.  P.  C.  97). 

publication  in  question  to  entitle  the  (6)  19  B.  B.  692  (2  Stark.  N.  P.  C. 

plaintiff  to  maintain  the  action."  107). 

(1)  The  case  was  argued  in  Trinity  (7)  7  Ves.  1. 
Term,  before  Tindal,  Ch.  J.,  and  Colt- 
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We  read  in  the  old  books  of  what  are  called  trade   lies,  which      Wright 
are  said  not  to  vitiate  contracts.  Tallzs. 

(TiNDAL,  Ch.  J. :    )t  is  a  rule  of   the   civil   law  that   simplex 
*collaudatio  non  obligat)  [  *800  ] 

Many  works  are  published  anonymously  or  under  fictitious  names ; 
but  nobody  ever  dreamt  that  such  a  mode  of  publication  would 
endanger  the  copyright.  In  the  present  case,  the  value  of  the 
work  depends  upon  its  own  intrinsic  merit,  and  not  upon  the 
reputation,  however  deservedly  great,  of  the  supposed  author.  Its 
character  is  unexceptionable;  and,  for  anything  that  appears,  it 
possesses  as  much  merit  as  any  that  Sturm  himself  ever  published. 
The  objection  is  quite  unprecedented :  and  it  is  new  to  permit  a 
party  to  come  into  a  court  of  justice  and  ground  his  defence 
upon  an  assertion  that  he  himself  has  been  fraudulently  palming 
upon  the  public,  as  the  production  of  Sturm,  the  work  of  a  less 
distinguished  author. 

ChunneUy  Serjt.  (with  whom  was  M.  Smith),  contra  : 

The  only  question  here  is  whether  the  plea  discloses  facts  that 
show  the  plaintiff  to  have  no  subsisting  copyright  in  the  work 
which  he  charges  the  defendants  with  having  pirated.  The 
conduct  of  the  defendants  is  wholly  immaterial.  It  may  be  con- 
ceded that  Stockdale  v.  Onwhyn,  and  that  class  of  cases,  will  not 
govern  the  present;  but  they  are  important  as  showing,  that, 
whether  the  property  is  claimed  with  reference  to  the  common 
law,  or  to  the  statutes  passed  for  the  protection  of  copy- 
right, such  protection  cannot  exist  where  the  publication  is  one 
that  impugns  any  of  the  leading  principles  upon  which  courts  of 
law  proceed.  Holroyd,  J.,  in  Stockdale  v.  Onwhyn,  says :  **  The 
ground  of  action  upon  which  the  plaintiff  proceeds,  is,  an  alleged 
injury  to  his  supposed  right  of  publication.  But  I  am  at  a  loss  to 
know  how  such  an  injury  can  be  sustained,  if  the  work  be  such  that 
he  has  no  right  to  publish  it."  Here,  the  plaintiff  in  his  declaration 
sets  up  a  right  of  sole  and  exclusive  publication  of  the  work  in 
question.  The  *plea  in  answer  alleges  that  the  plaintiff,  wilfully  [  *90i  ] 
intending  to  deceive  and  defraud  the  public,  and  to  make  them 
believe  that  the  book  was  a  translation  of  an  original  work  written 
by  Sturm,  and  to  purchase  it  under  the  belief  that  they  were 
purchasing  a  translation  of  an  original  work  by  Sturm,  fraudulently 
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WuoHT  and  deceitlally  caused  Huish  to  write  the  book,  and  falsely, 
Tallis.  fraudulently,  and  deceitfully  published  the  same  to  the  public, 
as  and  for  a  translation  of  an  original  work  written  in  German  by 
Sturm ;  and  it  then  goes  on  to  allege  that  the  plaintiffs  published, 
together  with  the  book,  a  fraudulent  and  deceitful  preface  (setting 
it  out),  the  object  of  which  was  to  induce  the  public  to  believe  that 
the  work  was  really  a  translation  of  a  work  by  Sturm,  and  falsely 
and  fraudulently  representing  such  to  be  the  case,  and  that  such 
statements  and  representations,  so  made  by  the  plaintiff,  were  false 
to  his  own  knowledge.  Now,  in  order  to  make  out  this  defence,  it 
is  not  necessary  to  contend  that  every  mis-statement  of  falsehood 
as  to  a  publication  would  avoid  the  copyright.  In  the  instances 
put  the  mis-statements  were  not  of  a  character  to  mislead  or  to 
defraud.  Here,  however,  there  once  existed  a  person  of  the  name 
of  Sturm,  whose  opinions  and  whose  writings  enjoyed  a  great  degree 
of  celebrity  amongst  a  large  class  of  the  Christian  community.  By 
the  title-page  and  preface  affixed  to  this  book  those  persons  are  led 
to  believe  that  it  is  the  work  of  that  esteemed  writer,  and  that, 
if  they  purchased  it,  they  would  thereby  be  enabled  to  possess  a 
complete  copy  of  all  his  works,  with  the  exception  of  his  sermons. 

(Gbbsswbll,  J. :  You  contend,  that,  if  a  book  be  published  with 
a  false  title-page  and  a  false  preface,  it  will  be  unprotected  from 
piracy.) 

Precisely  so,  assuming  always    that  the  misrepresentation  and 
falsehood  are  not  uttered  for  an  innocent  or  an  indifferent  purpose. 

(Grbsswsll,  J. :  That  makes  the  title-page  and  preface  a  sort  of 
warranty.) 

[  902  ]       They  form  part  of  the  work. 

(Gbbsswell,  J. :  Could  the  plaintiff  now  acquire  a  copyright  in 
the  book  by  republishing  it  with  a  true  title-page  and  preface  ?) 

That  may  be  matter  of  doubt.     A  similar  suggestion  was  made  by 
Baylby,  J.,  in  StockcUUe  v.  Onwhyn  (i). 

(Cbbsswell,  J. :  The  adoption  of  the  suggestion  thrown  out 
there  would  make  the  work  altogether  a  new  one.) 

The  publication  of  this  book  in  the  manner  alleged  in  the  plea  is 

(1)  29  £.  E.  207  (7  Bowl.  &  By.  629). 
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a  fraud  upon  the  public,  and  a  fraud  upon  the  reputation  of  the  wrioht 
author  whose  work  it  is  represented  to  be.  Had  Sturm  been  now  tallis. 
living,  he  undoubtedly  could  have  maintained  an  action  for  such 
an  unauthorised  use  of  his  name  :  Archbold  v.  Sweet  (i).  This  is 
clearly  not  a  case  in  which  a  court  of  equity  would  interfere  by 
injunction  to  protect  the  plaintiff :  Latvrence  v.  Smith  (2) ;  Walcot 
V.  Walker  (?)  ;  Southey  v.  Shenvood(4).  In  Hogg  v.  Kirby(6),  Lord 
Eldon  intimates  a  very  strong  opinion  as  to  the  publication  of  a 
work  under  the  sanction  of  another's  name.  So,  in  Pidding  v. 
How  (6),  where  the  plaintiff  made  a  new  sort  of  mixed  tea,  and  sold 
it  under  the  name  of  ''  Howqua's  Mixture,"  and  in  his  labels  and 
advertisements  made  false  statements  to  the  public  as  to  the  teas 
of  which  his  mixture  was  composed,  and  as  to  the  mode  in  which 
they  were  procured,  the  Vioe-Chanobllob  refused  to  restrain  the 
defendant  from  selling  tea  under  the  same  name.  *  *  Wagers  [  903  ] 
that  are  contrary  to  public  policy,  or  calculated  to  produce  incon- 
venience or  cause  annoyance  to  others,  in  however  slight  a  degree, 
are  illegal :  Eliham  v.  Kingsman  (7).  It  is  clearly  as  much  opposed 
to  public  policy  to  permit  a  man,  for  his  own  private  gain,  falsely 
to  represent  a  book  to  be  the  production  of  another  in  repute  with 
the  public. 

(TiNDAL,  Ch.  J. :  Buller's  Nisi  Frius  is  said  to  have  been  the 
work  of  Mr.  Justice  Bathurst.  Could  it  therefore  be  said  that 
there  was  no  copyright  in  it?) 

That  would  depend  upon  the  object  of  the  publisher. 

Sir  T.  Wilde,  in  reply  : 
Begard  being  had  to  the  nature  and  character  of  the  work  now 
in  question,  the  mere  fact  of  its  having  been  untruly  described  as 
a  *translation  of  a  German  work  by  Sturm,  does  not  affect  the  [  *^*  ] 
plaintiff's  right  to  the  protection  of  the  law.  A  statement  in  the 
title-page  of  a  work  no  more  amounts  to  a  warranty  than  does  the 
ordinary  falsehood  that  a  tradesman  utters  in  recommending  his 
goods.  The  decision  of  this  case  is  not  at  all  dependent  upon  the 
rule  of  law  as  to  wagers,  which  rule  relates  to  such  wagers  only  as 

(1)  38  £.  B.  810  (1  Moo.  &  Bob.  162  ;    (4)  2  Mer.  435. 

5  Cax.  &  P.  217).  (5)  7  B.  B.  30  (8  Vee.  215). 

(2)  23  B.  B.  123  (Jacob,  471).        (6)  42  B.  B.  231  (8  Sim.  477). 

(3)  7  Ves.  1.  (7)  19  B.  B.  417  (1  B.  &  Aid.  683). 
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vvriqht      have  an  impolitic  or  immoral  tendency,  or  a  tendency  to  injure  or 
Tallis.      wound  the  feelings  of  third  persons :  Good  v.  EUiott  (i). 

Cur»  adv.  mlt, 

TiMDAL,  Gb.  J.,  now  delivered  the  judgment  of  the  Court: 

The  plaintiff    declared  in  an  action  upon    the    case    for  the 
infringement  of  the  copyright  of  a  certain  book  entitled  "  Evening 
Devotions,  or  the  Worship  of  God  in  Spirit  and  in   Truth,  for 
every  Day  in  the  Year ;   from  the  German  of  C.  C.  Sturm,"  of 
which  copyright  he  alleged  himself  to  be  the  proprietor.     And  the 
defendants,  in  one  of  their  pleas  to  this  declaration,  alleged,  that 
G.  C.  Sturm  had  written  and  published,  in  the  German  language, 
books  on  religious  subjects,  which  had   been  translated  into  the 
English  language,  and  had  been  and  were  much  valued  by  the 
Queen^s  subjects ;  and  that  the  plaintiff,  well  knowing  the  premises, 
employed  one  Robert   Huish   to  compose    and    write    the  book 
mentioned  in  the  declaration,  and  first  published  it :  and  the  plea 
then  alleged  that  the  plaintiff,  wrongfully  intending  to  defraud  and 
deceive  the  public,  and  to  make  them  believe  that  the  book  was  the 
translation  of  an  original  book  written  by  C.  G.  Sturm,  and  purchase 
copies  of  it  from  the  plaintiff,  and  pay  large  sums  of  money  to 
[  *906  ]       the  plaintiff  for  such  copies,  under  *the  belief  that  they  were  par- 
chasing  translations  of  an  original  work  of  the  said  C.  C.  Sturm, 
fraudulently  and   deceitfully  caused  the  said   Bobert    Huish  to 
compose  and  write  the  said  book,  and  falsely,  fraudulently,  and 
deceitfully  published    the   same    to    the    public,   as   and    for  a 
translation  of  an  original  work  written   in  German   by  the  said 
G.  G.  Sturm.     The  plea  then  goes  on  to  state,  that  the  plaintiff  pub- 
lished with  the  book  a  false,  fraudulent,  and  deceitful  preface,  which 
it  sets  out,  the  object  of  which  was  to  induce  the  public  to  believe, 
thoroughly  and  entirely,  that  the  book  was  really  a  translation 
of  a  work  published  by  the  said  G.  C.  Sturm,  and  that  the  plaintif 
falsely  and  fraudulently  represented  such  to  be  the  case  to  all  the 
subjects  of  the  Queen  who  then  purchased  the  same :  and  the  plea 
then  goes  on  to  allege,  that  the  statements  and  representations  so 
made  by  the  plaintiff  were  false,  and  false  to  his  own  knowledge. 
To  this  plea  there  was  a  general  demurrer.    And  the  question  raised 
upon  the  record  is,  whether  the  plaintiff  can  have  a  right  of  action 
against  the  defendants  for  pirating  this  work ;  or,  in  other  words, 
whether  he  has  a  valid  and  subsisting  copyright  in  this  work. 
(1)  1  E.  £.  803  (3  T.  £. 
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The  question  is  one  of  the  first  impression,  and  cannot  be  said     Wrioht 
to  be  free  from  considerable  diflSculty.    But,  upon  the  best  con-      tallis. 
sideration  we  can  give  it,  and  reasoning  from  principles  which 
appear  to  have  an  analogy  with  the  present  subject-matter  of 
inquiry,  we  think  that  the  plaintiff  has  no  ground  of  action. 

The  plea  alleges  that  the  plaintiff  made  false  representations  to 
the  public  with  respect  to  the  work,  for  the  object  and  purpose  of 
imposing  on  the  public,  and  of  inducing  them  to  give  large  prices  for 
the  copies  which  they  purchased.  And  it  further  alleges  that  the 
plaintiff,  at  the  time  (as,  it  is  obvious,  from  the  facts  stated,  he 
must  have  done),  knew  such  his  representations  to  be  false.  All 
these  allegations  are  admitted  by  *the  demurrer  to  be  true :  the  [  *906  ] 
false  assertion  and  representation  on  the  plaintiff's  part ;  his 
knowledge  that  such  assertion  and  representation  was  false  ;  and 
that  the  act  was  done  from  a  base  and  unworthy  motive,  namely, 
that  of  obtaining  money  from  the  public  by  this  false  pretence. 

The  first  observation,  therefore,  that  arises,  is,  that  the  present 
case  is  perfectly  distinguishable  from  those  which  have  been  referred 
to  at  the  Bar,  of  books  of  amusement  or  instruction  having 
been  published  as  translations,  whilst  they  have  been,  in  fact, 
original  works;  or  having  been  published  under  an  assumed, 
instead  of  a  true  name.  Such  was  the  instance  given  of  ''The 
Castle  of  Otran to,"  professing  to  be  translated  from  the  Italian; 
and  such  the  case  of  innumerable  works  published  under  assumed 
names — voyages,  travels,  biography,  works  of  fiction  or  romance, 
and  even  works  of  science  and  instruction  ;  for,  in  all  these  instances, 
the  misrepresentation  is  innocent  and  harmless.  There  is  not  found 
in  any  one  of  those  cases,  any  serious  design  on  the  part  of  the 
author  to  deceive  the  purchaser,  or  to  make  gain  and  profit  from 
him  by  the  false  representation  :  the  purchaser,  for  anything  that 
appears  to  the  contrary,  would  have  purchased  at  the  same  price, 
if  he  had  known  that  the  name  of  the  author  was  an  assumed,  and 
not  a  genuine  name ;  or  had  known  that  the  work  was  original, 
and  not  translated.  And,  indeed,  in  most  of  the  cases  that  can  be 
put,  the  statement  is  not  calculated  in  its  nature  to  deceive  any 
one,  but  is  seen,  upon  the  very  first  glance,  to  be  plainly  and 
manifestly  fictitious.  In  those  cases,  therefore,  it  was  perfectly 
indifferent  to  the  public,  whether  the  representation  was  true  or 
not ;  and,  in  all  probability,  the  book  would  have  obtained  an 
equal  sale,  whether  it  was  a  translation  or  an  original,  whether  the 
name  of  the  author  was  assumed  or  genuine. 
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Wbight  But,  in  the  case  before  us,  no  one  of  these  observations  *will 

Tallib.  Apply*  ^bd  teLctB  stated  in  the  plea  import  a  serioas  design  on  the 
[  *907  ]  part  of  the  plaintifif  to  impose  on  the  credulity  of  each  purchaser, 
by  fixing  upon  the  name  of  an  author  who  (once)  had  a  real 
existence,  and  who  possessed  a  large  share  of  weight  and  estima- 
tion in  the  opinion  of  the  public.  The  object  of  the  plaintiff  is, 
not  merely  to  conceal  the  name  of  the  genuine  author,  and  to 
publish  opinions  to  the  world  under  an  innocent  disguise  ;  but  to 
deceive  the  public,  by  inducing  them  to  believe  that  the  work  is  the 
original  work  of  the  author  whom  he  names,  when  he  himself 
knows  it  not  to  be  so,  to  obtain  from  the  purchaser  a  greater  price 
than  he  would  otherwise  obtain.  The  transaction,  therefore,  ranges 
itself  under  the  head  of  crimen  falsi.  The  publisher  seeks  to  obtain 
money  under  false  pretences:  and  as,  not  only  the  original  act 
of  publishing  the  work,  but  the  sale  of  copies  to  each  individual 
purchaser,  falls  within  the  reach  of  the  same  objection,  we  think 
the  plaintiff  cannot  be  considered  as  having  a  valid  and  subsisting 
copyright  in  the  work,  the  sale  of  which  produces  such  consequences, 
or  that  he  is  capable  of  maintaining  an  action  in  respect  of  its 
infringement. 

The  cases  in  which  a  copyright  has  been  held  not  to  subsist  where 
the  work  is  subversive  of  good  order,  morality,  or  religion,  do  not, 
indeed,  bear  directly  on  the  case  before  us ;  but  they  have  this 
analogy  with  the  present  inquiry — that  they  prove  that  the  rule  which 
denies  the  existence  of  copyright  in  those  cases,  is  a  rule  established 
for  the  benefit  and  protection  of  the  public.  And  we  think  the 
best  protection  that  the  law  can  afford  to  the  public  against  such 
a  fraud  as  that  laid  open  by  this  plea,  is,  to  make  the  practice  of 
it  unprofitable  to  its  author. 

For  these  reasons,  we  think  the  defendants  are  entitled  to  the 
judgment  of  the  Court. 

Judgment  for  the  defendants. 
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THOMPSON   V.   HARDINGE,  Bart.,  and  Others.  i845. 

(1  0.  B.  MO— 951 ;  8.  0.  14  L.  J.  0.  P.  268.)  '^!!L.^' 

The  freehold  of  ciiBtomary  tenements  within  a  manor,  though  the  tene-  [  ^^^  ] 
ments  he  not  held  at  the  will  of  the  lord,  and  are  transferable  by  lease  and 
release  and  admittanoe,  is  in  the  lord:  and,  therefore,  where,  in  trespass 
by  the  customary  tenant,  against  the  lord,  the  latter  pleads  liberum  iene' 
menium^  the  derivative  and  subordinate  interest  of  the  tenant  ought  to  be 
replied  (1). 

Trespass  for  breaking  and  entering  a  close  called  Spring  Plat. 
The  only  plea,  which  in  the  result  became  material,  was,  liberum 
tenementum  in  Sir  Charles  Hardinge,  which  the  plaintiff  traversed. 

At  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  last  Assizes  for 
the  county  of  Kent,  in  support  of  the  plea  it  was  proved  that 
Sir  G.  Hardinge  was  lord  of  the  manor  of  Hasden,  otherwise  East 
Hasden,  in  that  county  ;  that  Spring  Plat  was  a  customary  tenement 
within  that  manor,  held  at  a  quit-rent  of  Is.  6(2.  per  year,  and  a 
relief  of  6d.  or  8d. ;  that  the  customary  tenements  pass  by  lease  (2) 
and  release  and  admittance ;  and  that  the  plaintiff  had  never  been 
admitted  (s). 

No  evidence  was  offered  on  the  part  of  the  plaintiff;  but  it  was 
insisted  that  the  facts  proved  did  not  sustain  the  plea  of  liberum 
tenementum,  inasmuch  as  they  were  not  inconsistent  with  the 
existence  of  a  freehold  tenure  or  interest  in  the  plaintiff. 

The  jury  found  the  fact  that  admittance  was  necessary  by  the 
custom  of  the  manor  (s) ;  and  his  Lordship  was  of  opinion  that  the 
evidence  did  sustain  the  plea,  and  accordingly  directed  a  verdict 
to  be  entered  for  the  defendants  upon  the  issue  joined  thereon, 
reserving  the  point  for  the  consideration  of  the  Court. 

ChanneU,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  for  a       [  »4i  ] 
new  trial,  on  the  ground  of  misdirection.     He  submitted,  that, 
assuming  admittance  to  be  necessary,  still  that  did  not  prevent  the 
plaintiff  from  having  such  a  freehold  tenure  or  interest  as  would 

(1)  See  Duke  of  Portland  v.  Hill  occasion  for  resorting  to  this  circuitous 
(1866)  L.  R,  2  Eq.  765,  35  L.  J.  Ch.  439.      method. 

— J.  G.  P.  (3)  Supposing  the  freehold  to  have 

(2)  To  be  valid,  the  custom  should  been  in  the  tenants  and  not  in  the 
have  attained  maturity  in  1189,  or  lord,  the  plea  would  have  been  dis- 
about  400  years  before  the  conveyance  proved,  whether  the  freehold  passed 
by  lease  and  release  is  said  to  have  from  the  preceding  tenant  of  this  cus- 
been  invented  by  Serjt.  Moore^  to  tomary  tenement  upon  the  execution 
evade  the  Statute  of  Uses,  and  350  of  the  lease  and  release,  or  remained 
years  before  that  statute  created  the  in  him  until  admittance. 
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TH01IP80H     be  an  answer  to  the  plea:  and  he  cited  Cmise's  Digest  (i).  Sir  W. 
Habdinge.     Blackstone'a    Treatise    on    Copyholds,    Lambert    v.    Stroother  (2), 
Doe  V.  Wright  (,:^),  and  St,  Paul  v.  Lard  Dudley  {4). 

Shee^  Serjt.  (with  whom  was  Peacock),  showed  cause  (5) : 

By  the  castom  of  the  manor,  the  customary  tenements  were  not 
held  at  the  will  of  the  lord,  bat  passed  by  common  law  conveyance 
by  lease  and  release,  which  required  to  be  perfected  by  admittance 
in  the  lord's  Court ;  and  the  plaintiff  had  never  been  admitted. 
The  question,  therefore,  is,  whether  the  allegation  in  the  plea,  that 
the  close  was  the  soil  and  freehold  of  the  lord,  was  made  out.  In 
Burton's  Compendium  (6),  it  is  said  :  ''  The  words  in  the  habendum 
of  the  admittance,  '  at  the  will  of  the  lord '  (though  they  have 
now  entirely  lost  their  original  sense),  are  characteristic  of  those 
customary  estates  to  which  ordinary  usage,  in  opposition  to 
etymology,  seems  to  have  exclusively  appropriated  the  name  of 
copyholds.  There  are  other  customary  estates  which,  in  the 
admittances,  are  expressed  to  be  held  '  according  to  the  custom  of 
the  manor,'  but  without  inserting  the  words  '  at  the  will  of  the 
lord.'  These,  though  of  the  same  general  nature  with  copyholds, 
are  commonly  designated  customary  freeholds ;  but,  whatever 
privileges  may  be  annexed  to  them,  the  true  freehold  interest  in 
[  *942  ]  *the  land  is  always  vested  in  the  lord ;  and,  though,  in  some 
instances,  a  deed  of  bargain  and  sale  is  employed,  instead  of 
a  surrender,  for  transferring  the  customary  estate,  yet,  as  the 
assurance  is  imperfect  without  an  admittance  in  the  lord's  Court, 
the  tenure  is  properly  said  to  be  by  copy  of  Court  roll ;  and  by  that 
name  only  it  is  excepted  in  the  statute  12  Car.  II.  c.  24,  s.  7,  when 
other  tenures  are  converted  into  free  and  common  socage." 

(Maule,  J. :  The  plaintiff  in  effect  says  that  this  is  a  socage 
tenure  (7).) 

In  Stephenson  v.  HiU  (s),  Lord  Mansfibld  and  Dbnison,  J.,  said  it 
was  ''  a  settled  point,  that  the  freehold  is  in  the  lord." 

(1)  4th  ed.  Vol.  i.  p.  254,  title  Copy-  (6)  6th  ed.  p.  495,  §§  1282,  1283. 
hold,  0.  1,  $§  1—7.  (7)  As  tothethieedasses  into  which 

(2)  Willes,  218.  socage  tenure  was  formerly  divided, 

(3)  50  R.  B.  534  (10  Ad.  &  El.  763 ;  see  Old  Natura  Brevium,  tit.  Garde ; 
2  P.  &  D.  672).  Old  Tenures,  125,  126;  3  Man.  &  By. 

(4)  10  B.  B.  57  (15  Ves.  167).  230,  n. 

(5)  In  Trinity  Term,  hef ore  Coltman,  (8)  3  Burr.  1 273. 
Maule,  and  Cresswell,  JJ. 


VOL.  Lxvm.]        1845.     C.  P.     1  C.  B.  942—946. '  865 

(Gbesswell,  J. :   There   are   cases   in  which  it  is  much  more     Thompson 
distinctly  put.)  Habdingb. 

[He  cited  Doe  d.  Reay  v.  Hwatington  (i),  Doe  d.  Cook  v.  Danvers  (2), 
and  Blackstone's  Considerations  on  Copyholders  (8).] 

(Maule,  J. :  Liberum  tenementum  does  not  mean,  such  a  freehold  [  945  ] 
as  would  entitle  the  defendant  to  immediate  possession.  In  Bingham 
V.  Woodgate  (4),  Sir  John  Leach,  M.  R.,  said :  **  The  custom  of  the 
manor  requiring  a  bargain  and  sale,  as  well  as  a  surrender  and 
admittance,  to  pass  the  customary  tenements,  they  are  plainly  free- 
hold (5) ;  and  St.  Paul  v.  Lord  Dudley  (6)  and  Doe  v.  Danvers  (2)  have, 
therefore,  no  application.  The  necessity  of  surrender  and  admit- 
tance is  probably  a  remnant  of  the  ancient  tenure  of  villenage,  and 
does  not  affect  the  freehold  nature  of  the  interest,  although  it 
prevents  the  customary  tenement  from  being  strictly  of  freehold 
tenure — ^a  distinction  which  is  well  established.") 

That  is  precisely  the  distinction  that  is  now  relied  on.  It  is  not 
correct  language  to  call  the  estate  or  interest  of  the  customary 
tenant,  a  freehold.  The  plaintiff  must  satisfy  the  Court  that  the 
facts  proved  are  a  distinct  denial  of  liberum  tenementum  in  the 
defendant.  Treating  of  this  plea,  Mr.  Serjt.  Stephen  says  (7) :  "  This 
plea  *may  appear  at  first  sight  opposed  to  principle,  as  giving  no  [  *946  ] 
colour  to  the  plaintiff.  It  has  been  long  ago  decided,  however,  that 
it  is  not  open  to  this  objection ;  because,  though  it  asserts  the  free- 
hold to  be  in  the  defendant,  it  does  not  exclude  the  possibility  of 
the  plaintiff's  being  possessed  of  the  premises  for  a  term  of  years ; 
and  it  leaves  him  therefore  a  sufficient  colour  to  maintain  the 
action  "  (s).  And  this  is  not  necessarily  inconsistent  with  the 
dictum  in  Doe  v.  Wright,  which  is  relied  on  for  the  plaintiff.  The 
plea  does  not  exclude  the  possibility  of  the  plaintiff's  being  possessed 
of  some  subordinate  interest,  compatibte  with  the  defendant's  being 
entitled  to  the  freehold. 

(1)  4  East,  288.  unexecuted,  and  then  and  still  unexe- 

(2)  7  East,  299.  cutable,  use,  the  lord  was  seised. 
(J)  Law  Tracts,  pp.  227,  236.  (6)  10  R.  R.  57  (15  Ves.  167). 

(4)  32  E.  R.  127  (1  Russ.  &  My.  32).  (7)  Steph.  Pleading,  3rd  ed.,  p.  316; 

(5)  The  custom  being  invalid  unless      4th  ed.,  p.  344. 

anterior  to  the  Statute  of  Uses  by  at  (8)  In  giving  colour  the  actual  exist- 
least  347  years,  the  bargain  and  sale  ence  of  the  colourable  title  is  expressed 
passed  the  interest  because  it  was  no  or  implied, 
freehold,  but  merely  a  use;  to  which 
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Thompson        (Crbsswell,  J. :  Must  you  not  show  that  yon  have  such  a  freehold 
Hardimob.    &b  would  give  you  a  right  to  the  immediate  possession  ?) 

The  defendant  is  only  bound  to  show  that  the  freehold  is  in  him. 

(Maule,  J. :  The  plea  of  Uberum  teneinentum  does  not  assert  a 
freehold  interest  only,  but  a  present  freehold,  a  right  of  immediate 
possession  as  against  any  other  freehold.) 

The  plaintiff  might  have  avoided  the  inference  arising  from  title  of 
the  lord,  by  setting  up  the  freehold  interest  in  himself  in  his  repli- 
cation. Lambert  v.  Stroother  (i)  is  no  authority  for  the  position  for 
which  it  was  cited,  viz.  that,  in  reply  to  Uberum  tenementum,  the 
plaintiff  can  only  set  up  a  chattel  interest.  Lord  Chief  Justice 
WiLLEs  by  no  means  so  limits  the  rule. 

ChanneU,  Serjt.  (with  whom  was  Bovili)^  in  support  of  the  rule: 

There  are  several  descriptions  of  copyhold  tenures.  One  descrip- 
tion is,  where  the  tenant  holds  by  surrender  and  admittance,  at 
the  will  of  the  lord :  another,  where  he  holds  by  surrender  and 
admittance,  according  to  the  custom  of  the  manor.  The  title  of  the 
[  *947  ]  ^present  plaintiff  is  of  a  third  kind.  By  the  custom  of  this  manor, 
the  customary  tenements  are  held,  not  by  surrender,  but  by  common 
law  conveyance  (2)  by  lease  and  release,  and  admittance.  The 
interest  of  the  customary  tenant  is  a  freehold. 

(Maule,  J. :  It  seems  to  me  to  be  matter  of  fact  whether  the 
customary  tenements  are  of  free  or  of  base  tenure.  No  inquiry 
seems  to  have  been  made  about  it  at  the  trial :  they  were  called 
customary  freeholds,  in  the  nature  of  copyhold.) 

[He  cited  Blackstone's  Commentaries,  Vol.  II.,  p.  148,  and  referred 
[  948  ]  to  the  cases  cited  by  Shee,  Serjt.,  and  proceeded  :]  Huuey  v. 
Grilh  (3)  and  WiUan  v.  Lancaster  (4)  show  that  the  surrender  is  the 
important  thing  in  these  cases,  and  not  the  admittance.  The  effect 
of  the  plea  of  Uberum  tenementum  was  very  much  considered  in  the 
case  of  Doe  v.  WHght  (6),  where  Lord  Denhan,  Ch.  J.,  after  time 
taken  for  deliberation,  said :  "  In  support  of  the  second  plea,  it  was 
said  that  there  was  nothing  inconsistent  in  the  allegation  of  the 
[  *949  ]      freehold  *being  in  the  defendant,  with  the  recovery  of  a  term  for 

(1    Willes,  218.  (4)  27  E.  E.  25  (S  Rnsa.  108). 

(2)  Vide  su2>ra,  863  (2).  (5)  30  R.  B,  534  (10  Ad.  &  El.  763  ; 

(3)  Amb.  299.  2  P.  &  D.  672). 
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years  by  the  plaintiff;  for,  it  may  be,  for  example,  that  both  the 
plaintiff  and  his  lessor  are  termors  under  the  defendant.  ^  In  order 
to  estimate  the  weight  of  this  argument,  it  is  necessary  to  settle 
what  is  the  true  meaning  of  liberum  tenemeritum,  what  it  admits, 
and  what  it  denies.  Now,  as  it  is  pleaded  in  answer  to  a  possessory 
action,  it  must  admit  a  possession  in  the  plaintiff,  or  it  would  be 
bad  as  amounting  to  the  general  issue;  it  must  admit  such  a 
possession  as  would  suffice  to  maintain  the  action,  if  unanswered, 
or  as  against  a  wrong-doer.  On  the  other  hand,  it  must  deny  a 
rightful  possession,  or  it  would  fail  as  a  defence  to  the  action :  in 
the  language  of  pleading,  it  gives  implied  colour  to  the  plaintiff, 
but  asserts  a  freehold  in  the  defendant,  with  a  right  to  immediate 
possession."  Here,  if  the  plaintiff  has  a  freehold  tenure  or  a  free* 
hold  interest,  the  defendant  cannot  have  the  immediate  freehold. 

Cur.  adv.  vulL 

GoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trespass  in  a  close  called  Spring  Plat ;  to 
which  the  defendants  pleaded  various  pleas  on  which  no  question 
arises.  They  also  pleaded  a  plea  of  liberum  tenementum  in  Sir 
Charles  Hardinge,  on  which  issue  was  joined,  and  which  gives  rise 
to  the  present  question. 

It  appeared  in  evidence  that  Spring  Plat  was  a  customary 
tenement  of  the  manor  of  which  Sir  Charles  Hardinge  was  the 
lord ;  and  it  was  proved,  by  the  steward  of  the  manor,  that  the 
customary  tenements  of  the  manor  pass  by  lease  and  release  and 
admittance.  No  further  proof  was  given  from  which  any  conclusion 
could  be  drawn  whether  the  freehold,  of  the  customary  tenements 
*held  of  the  manor,  was  in  the  lord  or  in  the  tenant.  But  the  [  *!)50  j 
counsel  for  the  plaintiff  contended  that  the  evidence  did  not  show 
satisfactorily  that  admission  was  necessary;  and  addressed  the 
jury  on  that  point,  urging  that,  if  admission  was  not  necessary, 
there  could  be  no  ground  for  holding  the  freehold  to  be  in  the  lord. 
It  appears  by  the  learned  Judge's  report  that  the  case  was  left  to 
the  jury,  who  found,  on  the  plea  of  liberum  tenementum^  for  the 
defendants.  A  motion  was  afterwards  made,  on  the  ground  that 
the  customary  estates  of  this  manor  passing  by  lease  and  release 
and  admittance,  the  freehold  must  necessarily  be  in  the  tenant ;  or, 
if  there  was  a  freehold  in  the  lord,  there  was  a  freehold  interest  in 
the  tenant,  which  need  not  be  specially  replied  to  the  plea  of 
liberum  tenementum. 

65 — 2 
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The  case  was  argued  before  my  brothers  Manle,  CreflsweU,  and 
myself ;  and  we  are  of  opinion,  that,  if  the  freehold  is  in  the  lord, 
the  tenant's  interest  must  be  of  a  subordinate  nature,  and  must  be 
replied,  on  the  same  principle  on  which  a  term  of  years  must  be 
pleaded  in  answer  to  the  plea  of  liberum  tenementum. 

It  appears  from  the  cases  of  Doe  d.  Reay  v.  Huntington^  and  Doe 
d.  Cook  V.  Danvers,  that  the  freehold,  in  the  case  of  customary 
estates  of  this  nature,  is  in  general  in  the  lord :  and  it  does  not 
appear  to  us  that  the  nature  of  the  tenures  in  this  manor  was  so 
far  gone  into  on  the  present  occasion  as  to  show  that  the  verdict 
was  wrong.  As,  however,  this  verdict  would  bind  the  right  (i),  we 
think  the  plaintiff  ought  to  be  at  liberty  to  try  the  case  over  again, 
if  he  thinks  he  can  make  out  that  the  freehold  is  in  him,  and  that 
it  is  worth  his  while  to  attempt  it :  but,  as  we  do  not  see  that  there 
[  *96i  ]  *ha8  been  any  miscarriage  in  the  Judge,  it  must  be  on  the  terms 
of  his  paying  the  costs. 

Rule  absolute  for  a  new  trials  upon  payment  of  costs  (2). 


1M6.  DAWSON  V.  CR0PP(3). 

Juiv  2. 
.JL  (1  C.  B.  961—973  ;  S.  C.  14  L.  J.  C.  P.  281 ;  3  DowL  &  L.  225 ;  9  Jur.  944.) 

i-    ^'  J  Trover  lies  against  a  landlord  who  makes  a  second  distress  for  the  same 

rent,  when  he  might  have  taken  sufficient  at  first;  or  where,  having  taken 
a  sufficient  distress  at  first,  he  voluntarily  abandons  it. 

To  a  count  in  trover  for  household  furniture,  goods,  and  chattels, 
the  defendant,  amongst  other  pleas,  pleaded  as  follows : 

That,  before  and  at  the  time  of  the  committing  of  the  said 
grievance  in  that  count  mentioned,  and  during  all  the  time  during 
which  the  rent  distrained  for  as  thereafter  mentioned  was  accruing 
due,  to  wit,  on  the  24th  of  June,  1844,  and  for  a  long  time  before, 
to  wit,  for  half  a  year  before  that  day,  the  plaintiff  held  and  enjoyed 
a  certain  messuage,  with  the  appurtenances,  as  tenant  thereof  to 
the  defendant,  under  and  by  virtue  of  a  certain  demise  thereof 
before  then  made  to  the  plaintiff,  at  and  under  the  yearly  rent  of 

(1)  The  plaintiff  would  be  estopped  tomary  freeholds,  see  3  Man.  &  By. 
from  denying  the  lord's  immediate  332,  338,  Man.  Exch.  Pract.  2nd  ed. 
seisin  of  thefreehold,  not  from  showing  42, 350,  358,  n.,  359,  360,  363,  364,  387. 
a  derivative  possessory  title  consistent  (3)  Cited  in  Lehain  v.  PhilpoU  (1875) 
with  that  seisin.  L.  B.  10  Ex.  242,  44  L.  J.  Ex.  225, 

(2)  As  to  the  different  species  of  and  Thwaites  v.  Wilding  (1883)  12 
hase  tenures  falling  under  the,  some-  Q.  B.  Div.  4,  53  L.  J.  Q.  B.  1. — 
what  iuaccui-ate,  deeiguatiou  of  cus-  J.  G.  P. 
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562.,  payable  by  the  plaintiff  for  the  same  quarterly,  on  the  25th  Dawson 
of  March,  *&o.,  in  each  and  every  year  daring  the  continuance  of  cropp. 
the  said  demise,  by  even  and  equal  portions,  the  reversion  of  and  [  *962  ] 
in  the  said  messuage  during  all  the  time  aforesaid,  and  still, 
belonging  to  the  defendant;  that,  during  the  said  demise  and 
tenancy,  and  before  the  time  of  the  committing  of  the  said  grievance 
in  that  count  mentioned,  to  wit,  on  the  24th  of  June,  1844,  a  large 
sum  of  money,  to  wit,  28Z.,  of  the  rent  aforesaid,  for  the  space  of 
half  a  year  ending  on  the  day  and  year  last  aforesaid,  became  and 
was  due  and  payable  from  the  plaintiff  to  the  defendant,  and  from 
thence  until  and  at  the  time  of  the  committing  of  the  said  grievance 
by  the  defendant  in  the  said  count  mentioned,  remained  and  con- 
tinued due  and  in  arrear;  and  the  defendant  afterwards,  and  whilst 
the  said  rent  so  remained  due,  in  arrear,  and  unpaid  as  aforesaid, 
and  during  the  continuance  of  the  said  demise  and  tenancy,  to  wit, 
on  the  day  and  year  in  the  same  count  mentioned,  entered  into  and 
upon  the  said  messuage,  the  outer  door  thereof  being  then  open,  in 
order  to  distrain  for  the  said  arrears  of  rent,  and  did  then  and  there 
distrain  the  said  goods  and  chattels  in  the  same  count  mentioned, 
then  being  in  and  upon  the  said  messuage,  and  subject  and  liable 
to  such  distress,  as  and  for  a  distress  for  the  said  arrears  of  rent  so 
due  and  owing  to  the  defendant  as  aforesaid,  and  as  the  defendant 
lawfully  might  for  the  cause  aforesaid ;  and  the  defendant  did 
thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  take  and 
seize  the  said  goods  and  chattels,  and  impound  the  same,  as  a 
distress  for  the  said  arrears  of  rent  so  due  as  aforesaid,  as  he  law- 
fully might  for  the  cause  aforesaid,  and  did  thereupon  give  notice 
to  the  plaintiff  of  such  distress,  and  the  cause  of  such  taking ;  and 
which  seizure  and  taking  of  the  said  goods  and  chattels  as  such 
distress  as  aforesaid,  was  and  is  the  said  grievance  in  the  said  last 
count  *mentioned,  and  whereof  the  plaintiff  had  above  complained  [  *963  1 
against  the  defendant.    Verification. 

To  this  plea  the  plaintiff  replied,  that,  after  the  arrears  of  rent 
in  the  plea  mentioned  had  become  due  and  payable,  and  before  the 
committing  of  the  grievance  in  the  last  count  mentioned,  and  before 
the  seizing,  taking,  or  distraining  the  goods  and  chattels  in  the  last 
count,  as  in  the  plea  mentioned,  to  wit,  on  the  25th  of  June,  1844, 
the  defendant  seized,  took,  and  distrained  divers  goods  and  chattels 
of  the  plaintiff,  other  than  the  goods  and  chattels  in  the  last  count 
mentioned,  that  is  to  say,  the  goods  and  chattels  in  the  first  count 
mentioned,  as  a  distress  for  the  said  arrears  of  rent  in  the  plea 
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Da  WROX  mentioned,  the  last-mentioned  goods  and  chattels  then  being  in  and 
Cro'pp.  upon  the  said  messuage,  with  the  appurtenances,  and  then  being 
subject  and  liable  to  a  distress  for  the  said  arrears  of  rent,  and  of 
sufficient  value  to  satisfy  the  said  arrears  of  rent,  and  the  costs  and 
charges  of  the  same  distress,  and  the  appraisement  and  sale  thereof ; 
and  the  defendant  then  could  and  might  and  ought  to  have  fuUy 
paid  and  satisfied  the  said  arrears  of  rent,  and  the  costs  and 
charges  of  the  said  distress,  the  appraisement  and  sale  thereof, 
out  of  and  with  the  last-mentioned  goods  and  chattels ;  yet  the 
defendant,  wrongfully  and  vexatiously,  and  without  any  cause  or 
excuse,  refused  and  neglected  so  to  do,  and,  after  making  the 
distress  in  the  replication  mentioned,  for  the  said  arrears  of  rent, 
on  the  last-mentioned  goods  and  chattels,  to  wit,  at  the  said  time 
when  &c.,  and  in  the  same  couilt  mentioned,  of  his  own  wrong 
vexatiously  seized  and  took  the  goods  and  chattels  in  the  same 
count  mentioned,  and  converted  and  disposed  thereof  to  his  own  use, 
in  manner  and  form  as  the  plaintiff  had  above  thereof  complained 
against  him.  Verification. 
[*964]  Bejoinder,  that  the  goods  and  chattels  so  seized,  *taken,  and 

distrained  as  in  the  replication  mentioned,  before  the  making  of 
the  said  distress  in  the  plea  mentioned,  were  not  of  sufficient  value  to 
satisfy  the  said  arrears  of  rent ;  that  the  defendant  afterwards,  and 
before  the  making  of  the  distress  in  the  plea  mentioned,  to  wit,  on 
the  said  25th  of  June,'^1844,  lawfully  abandoned  and  put  an  end  to 
the  said  distress  in  the  replication  mentioned,  and  withdrew  from 
the  possession  of  the  said  goods  and  chattels  seized,  taken,  and 
distrained  under  the  same,  and  did  not  at  any  time  sell  or  dispose 
of  the  said  goods  and  chattels,  or  any  part  thereof,  under  the  said 
distress,  and  that  the  rent  so  distrained  for  as  in  the  plea  mentioned, 
at  the  time  of  the  making  of  the  distress  in  the  plea  mentioned, 
remained  and  was  wholly  unpaid  and  unsatisfied;  and  so  the 
defendant  further  said  that  he  did  not  of  his  own  wrong  vexatiously 
make  the  distress  in  the  plea  mentioned.    Verification. 

Surrejoinder,  that  the  goods  and  chattels  seized,  taken,  and 
distrained  as  in  the  replication  mentioned,  were  of  sufficient  value  to 
satisfy  the  said  arrears  of  rent,  in  manner  and  form  as  in  the 
replication  alleged — concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  surrejoinder 
took  issue  upon  immaterial  matter,  and  raised  an  immaterial  issue, 
namely,  whether  the  goods  and  chattels  therein  mentioned  were  of 
sufficient  value  to  satisfy  the  said  arrears  of  rent ;  that  the  sorre- 
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joinder  did  not  traverse,  or  confess  and  avoid,  the  material 
allegations  in  the  rejoinder,  namely,  that  the  defendant  lawfally 
abandoned  and  put  an  end  to  the  said  distress,  and  withdrew  from 
the  possession  of  the  said  goods  and  chattels,  and  did  not  sell  and 
dispose  of  the  same,  and  that  the  said  rent  so  distrained  for,  at  the 
time  of  the  making  of  the  distress  in  the  plea  mentioned,  remained  ^ 

*and  was  wholly  unpaid  and  unsatisfied  ;  and  that  the  surrejoinder       [  *965  ] 
was  in  other  respects  insufficient,  kc. 
Joinder  in  demurrer. 

Talfourd,  Serjt.,  in  support  of  the  demurrer  (i): 

The  surrejoinder  is  clearly  bad,  as  taking  issue  upon  an  imma- 
terial fact.  The  mere  taking  of  a  distress,  which  is  subsequently 
abandoned,  is  no  answer  to  a  second  distress  :  it  is  no  satisfaction 
of  the  rent.  This  was  expressly  decided  in  Lear  v.  Edmonds  (2). 
*  *  Lingham  v.  Warren  (8)  and  Hudd  v.  Bavenor  (4)  are  to  the 
same  effect  (s). 

Oaselee^  Serjt.  contra  (6)  [after  referring  to  the  cases  cited  by 
Talfourdy  Serjt.,  cited  Williams's  Saunders  (7), stat.  17  Car.  II. 
c.  7,  s.  4  (which  authorizes  a  second  distress),  WaUis  v. 
SaviU  (s),  Hutchins  v.  Chambers  (9),  Anon.  Cro.  Eliz.  13, 
Smith  V.  Ooodwin  (10)  f  Lear  v.  Caldecott{ii),  and  Vasper 
V.  Eddowes  (12)  ]  : 

II  the  defendant  had  the  means  of  satisfying  himself  for  the  rent       [  ^^^  ] 

due,  it  properly  lies  on  him  to  show  why  he  has  not  done  so.    The 

allegation  traversed  was  clearly  material. 

(!)  The    argument   took   place   in  surrejoinder,  are  immatenal,  and  do 

Easter   Term,    1845,    before   Tindal,  not  authorize  the  taking  of  a  second 

Gh.  J.,  and  Coltman,  Cresswell,  and  distress.      3.  That,  although    it  was 

Erie,  JJ.  lawful  for  the  defendant  to  abandon 

(2)  18  B.  B.  448  (1  B.  &  Aid.  157).  the  first  distress,   it  does  not  follow 

(3)  2  Brod.  &  B.  36 ;  4  Moore,  409.  that  he  had  any  right  to  take  a  second. 

(4)  23  B.  B.  526  (2  Brod.  &  B.  662 ;  4.  That  it  does  not  appear  that  the 

5  Moore,  542).  defendant  restored  the  goods   taken 

(5)  And  see  Lees  y,  Wright,  1  Dowl.      under  the  first  distress,  to  the  plaintiff. 

6  By.  391.  (7)  1  Wms.  Saund.  201  a,  n.  (1) ; 

(6)  The  points  marked  for  argument  citing  Sir  F.  Moore,  7,  pi.  26 ;  Hutchina 
on  the  part  of  the  plaintiff  were:  r.  Chamhen^  1  Burr.  589;  Wallis  v. 
1.  That  ^e  surrejoinder  takes  issue  on  SaviU,  2  Lutw.  1532. 

the  only  material  fact  stated  in  the  (8)  2  Lutw.  1532. 

rejoinder — the  insufficiency  of  the  first  (9)  1  Burr.  589. 

distress  being  the  only  circumstance  (10)  38  B.  B.  272  (4  B.  &  Aid.  413). 

stated  which  could  justify  taking  the  (11)  4  Q.  B.  123. 

second.      2.  That  the  statements   in  (12)  1  Ld.  Bay.  719;  1  Salk.  248; 

the  rejoinder  not   traversed    by  the  11  Mod.  21 ;  12  Mod.  658. 
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Dawson  (Tin DAL,  Gb.  J. :  There  can  be  no  doubt  that  the  tenant  has  his 

Gbopp.       remedy  for  the  doable  distress:  but  the  question  is,  whether  he 

may  bring  trover,  and  so  deprive  the  landlord  of  all  remedy  for  the 

recovery  of  the  rent.) 

The  real  question  is,  whether  it  is  competent  to  a  landlord  to 
distrain  again,  for  the  same  rent,  goods  that  have  already  been 
seized  by  him  and  voluntarily  abandoned. 

Tal/ourd,  Serjt.,  in  reply  : 

The  question  is,  whether  the  mere  fact  of  the  landlord  having 
made  a  previous  distress  for  the  same  rent,  which  distress  he  has 
lawfully  abandoned,  renders  him  liable  to  be  sued  in  trover  for  a 
second  seizure.    No  case  has  been  cited  that  at  all  goes  that  length. 

(TiNDAL,  Gh.  J. :  The  older  authorities  seem  to  show  such  a 
course  to  be  unlawful.    See  Gomyns's  Digest,  title  Distress  (i).) 

Cur.  adv.  vult. 

TiNDAL,  Gh.  J.,  now  delivered  the  judgment  of  the  Goubt  : 

[  •Md  ]  This  was  an  action  on  the  case.    The  last  count  of  ^the  declara- 

tion was  in  trover  for  a  quantity  of  household  furniture  and  other 
goods  and  chattels.  The  defendant  pleaded  several  pleas,  the  last 
of  which  stated,  that  the  plaintiff  was  tenant  to  the  defendant  of  a 
certain  messuage  with  the  appurtenances,  under  a  demise  made  to 
the  plaintiff  at  the  yearly  rent  of  562.,  payable  quarterly,  on  the 
25th  of  March,  24th  of  June,  29th  of  September,  and  25th  of 
December ;  that,  on  the  24th  of  June,  1844,  28L  of  the  rent  afore- 
said, for  half  a  year  ending  on  that  day,  became  due  and  payable 
from  the  plaintiff  to  the  defendant,  and  continued  due  and  in 
arrear ;  and  then  justified  taking  the  goods  as  a  distress.  To  this 
plea  the  plaintiff  replied,  that,  after  the  arrears  of  rent  in  the  plea 
mentioned  had  become  due  and  payable,  and  before  the  committing 
of  the  grievance  in  the  declaration  mentioned,  and  before  the  taking 
or  distraining  of  the  goods  as  in  the  last  plea  mentioned,  to  wit, 
on  &c.,  the  defendant  took  and  distrained  divers  goods  and  chattels 
of  the  plaintiff  other  than  those  in  the  last  count  mentioned,  as  a 
distress  for  the  said  arrears  of  rent,  the  last-mentioned  goods  then 
being  in  and  upon  the  said  messuage  with  the  appurtenances,  and 
then  being  subject  and  liable  to  a  distress  for  the  said  arrears  of 
rent,  and  of  sufficient  value  to  satisfy  the  said  arrears  of  rent,  &c., 

0)  (A.  1). 
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and  the  defendant  then  could  and  might  and  ought  to  have  fully  dawson 
paid  and  satisfied  the  said  arrears  of  rent,  and  the  costs,  &o.,  out  of  cbopp. 
and  with  the  said  goods  and  chattels ;  yet,  the  defendant  wrong- 
fully and  vexatiously,  and  without  any  cause  or  excuse,  refused  and 
neglected  so  to  do,  and,  after  making  the  said  distress  in  the 
replication  mentioned  for  the  said  arrears  of  rent  on  the  said 
last-mentioned  goods,  (&c.,  at  the  said  time  when  &c.,  of  his  own 
wrong,  vexatiously  seized  and  took  the  goods  and  chattels  in 
the  last  count  mentioned,  and  converted  them  to  his  own  use. 
Bejoinder,  that  the  goods  and  chattels  taken  and  distrained,  as  in 
*the  replication  mentioned,  before  the  making  of  the  distress  in  the  [  *^7^  J 
last  plea  mentioned,  were  not  of  sufficient  value  to  satisfy  the 
arrears  of  rent;  and  the  defendant  afterwards,  and  before  the 
taking  of  the  distress  in  the  last  plea  mentioned,  to  wit,  on  &c., 
lawfully  abandoned  and  put  an  end  to  the  distress  in  the  said 
replication  mentioned,  and  withdrew  from  the  possession  of  the 
goods  and  chattels  taken  and  distrained  under  the  same,  and  did 
not  sell  or  dispose  of  them  under  the  said  distress ;  and  the  rent 
distrained  for  as  in  the  last  plea  mentioned,  at  the  time  of  making 
the  distress  in  that  plea  mentioned,  remained  and  was  wholly 
unpaid  and  unsatisfied.  Surrejoinder,  that  the  goods  and  chattels 
in  the  replication  mentioned  were  of  sufficient  value  to  satisfy  the 
said  arrears  of  rent,  as  in  the  replication*  alleged.  To  this  surre- 
joinder the  defendant  demurred  specially,  on  the  ground  that  it 
took  issue  upon  an  immaterial  matter,  and  did  not  traverse  or 
confess  and  avoid  the  material  allegations  in  the  rejoinder,  viz. 
that  the  defendant  lawfully  abandoned  the  first  distress  and  withdrew 
from  possession,  and  that  the  rent  remained  due. 

On  the  argument  before  us,  in  Easter  Term  last,  it  was  contended, 
in  support  of  the  demurrer,  that  a  distress  taken,  and  abandoned 
without  sale,  did  not  satisfy  the  rent ;  and  that,  consequently,  the 
landlord  was  not  liable  to  be  sued  in  trover  for  making  a  second 
distress :  and  that  it  was  not  material  whether  the  goods  first 
distrained  were  or  were  not  of  sufficient  value  to  satisfy  the  arrears 
of  rent,  if  the  distress  was  abandoned  before  sale,  and  the  rent 
remained  due :  and  Lear  v.  Edmonds  (i),  Lingham  v.  Warren  (2), 
and  Hvdd  v.  Ravenor  (3)  were  cited  as  authorities  for  these  positions. 
*0n  the  other  hand,  it  was  contended,  that,  if  a  landlord  distrains       [  *97i  ] 

(1)  18  B.  B.  448  (1  B.  &  Aid.  157).  (3)  23  B.  B.  526  (2  Brod.  &  B.  662 ; 

(2)  2    Brod.   &    B.   36 ;    4  Moore,      5  Moore,  542). 
409. 
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Dawson  for  rent  arrear,  goodB  sufficient  to  satisfy  that  rent,  and  wantonlj 
Cbopp.  abandons  the  distress,  he  cannot  lawfully  make  a  second  for  the 
same  rent,  although  it  may  remain  due ;  and  that,  for  such  second 
distress,  he  may  be  sued  in  trespass  or  trover ;  and,  consequently, 
if  the  defendant's  rejoinder  was  good,  that  could  only  be  on  the 
ground  that  the  sufficiency  of  the  first  distress  was  material,  and 
then  the  surrejoinder  must  be  good  also :  and  Cro.  Eliz.  18  (i). 
Smith  V.  Goodwin  (2),  Lear  v.  C(Udecott{z)y  and  other  cases,  were 
relied  on. 

When  the  case  was  argued,  it  appeared  somewhat  difficult  to 
reconcile  all  the  decisions  that  were  brought  to  our  notice.  We 
therefore  took  time  to  look  into  them ;  and  now  we  are  of  opinion, 
that,  upon  these  pleadings,  our  judgment  must  be  for  the  plaintiff. 

The  replication  is  a  good  answer  to  the  plea ;  for,  assuming  that 
the  rent  remained  due,  not  having  been  satisfied  by  the  first  distress 
(and  the  case  of  Lear  v,  Edmonds  (4)  certainly  did  not  go  beyond 
that),  still  the  landlord  could  not,  under  the  circumstances  stated 
in  the  replication,  make  a  second  distress.  In  Com.  Dig.  Distress  (5), 
it  is  laid  down  that "  a  man  cannot  take  two  distresses  for  the  same 
rent,  for,  it  was  his  folly  that  he  did  not  take  sufficient  at  first." 
In  that  passage,  it  is  assumed  that  he  might  have  taken  sufficient 
at  first :  in  this  replication  it  is  averred  that  he  did  take  sufficient 
at  first.  Lord  Chief  Baron  Comyks  refers  to  Moore,  7,  Cro.  Eliz.  13 
(which  was  cited  on  the  argument),  and  Lutw.  1586.  The  case  in 
Moore  is  a  strong  authority  for  the  present  plaintiff :  it  is  thus : 
"  A  man  distrained,  for  102.  rent,  due  at  Michaelmas  by  reservation, 
[  *972  ]  certain  sheep  which  were  not  of  the  value  of  40«.,  *and  afterwards 
distrained  for  the  residue ;  and  the  tenant  made  several  replevins. 
The  question  was,  if  he  could  make  an  avowry :  Mountaoue,  Ejkde, 
and  Harris  :  You  cannot ;  for,  the  distress  is  not  good ;  and  it  is 
the  folly  of  the  lessor  that  he  would  so  distrain  in  the  first  instance. 
Mountaoue  :  Recaption  lies  for  the  second  distress.  Brown  :  If 
a  man  be  in  arrear  of  his  rent  at  several  days,  and  takes  a  distress 
for  one  day  at  one  time,  and  for  another  day  at  another  time,  he 
may  :  but  it  is  otherwise  in  the  case  at  Bar."  The  case  of  Wallis 
V.  SaviU  (6)  is  an  authority  for  the  same  position,  that  a  man  cannot 
take  a  second  distress  for  the  same  rent,  when  he  might  have  taken 
sufficient  at  first.    Nor  shall  we  by  acting  upon  these  authorities, 

(1)  Anonymous  case,  8.  (4)  18  R.  R.  448  (1  B.  &  Aid.  137). 

(2)  38  R.  R.  272  (4  B.  &  Ad.  413).  (5)  (A.  1). 

(3)  4  Q.  B.  123.  (6)  2  Lutw.  1532. 
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overrule  Lingham  v.  Warren  or  Iludd  v.  Ilaven<yi\     In  the  former      Dawson 

the  plaintiff  declared  in  replevin  :  avowry  for  rent  arrear :  plea  in       gbopp. 

bar,  that  the  defendant's  testator  for  the  same  rent  distrained  goods 

and  chattels  of  sufficient  value  to  satisfy  it ;  and,  on  demurrer,  this 

was  held  to  be  a  bad  plea,  on  the  ground  that  "many  cases  are 

supposable  in  which   the  taking  a  sufficient  distress   might  not 

produce  a  satisfaction  of  the  rent,"  which  is  undoubtedly  true.    In 

Hvdd  V.  Ravenor,  also,  the  declaration  was  in  replevin,  the  avowry 

for  rent  arrear,  and  the  plea  in  bar  alleged  a  former  distress  for  the 

same  rent,  and  that  the  defendant  might  thereby  have  paid  the 

arrears  of  rent,  &c.,  but  neglected  and  omitted  so  to  do,  and 

wrongfully  and  vexatiously  made  a  second  distress  for  the  same 

rent.     That  plea   was  held  bad,  on   the  authority  of   Lear  v. 

Edmonds  and  Lingham  v.  Warren.   The  judgment  of  Bichardson,  J., 

shows  clearly  the  ground  of  the  decision,  viz.  that  the  former 

distress  might  have  been  relinquished  in  kindness  to  the  tenant, 

and  that  no  issue  could  have  been  taken  on  the  words  ''  neglected 

and  *omitted."     In  the  present  case  the  replication  goes  much       [  'STS  ] 

further,  and  says  that  the  defendant  vexatiously,  and  without  any 

cause  or  excuse,  refused  to  satisfy  the  arrears  of  rent  by  means  of 

the  first  distress.    We  do  not,  therefore,  at  all  impugn  those  cases, 

by  holding  that  this  replication  is  good. 

It  remains  to  be  considered  whether  the  rejoinder  gives  any 
sufficient  answer  to  the  replication.  The  rejoinder  alleges  that  the 
goods  distrained  in  the  first  instance  were  not  of  sufficient  value  to 
satisfy  the  arrears,  and  that  the  defendant  afterwards  lawfully 
abandoned  and  put  an  end  to  that  distress.  If  that  can  be  read  so 
as  to  make  the  insufficiency  of  the  goods  distrained  the  ground  for 
abandoning  the  distress,  the  averment  of  insufficiency  is  material, 
and  the  surrejoinder  traversing  it  is  good :  but,  if  it  cannot  be  so 
read,  the  rejoinder  is  bad,  by  reason  of  its  not  showing  any  lawful 
ground  for  relinquishing  the  first  distress,  and  taking  a  second,  so 
as  to  answer  the  matters  alleged  in  the  replication.  In  either  view, 
therefore,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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Dawson  (Tindal,  Gb.  J. :  There  can  be  no  doubt  that  the  tenant  has  his 

Cbo'pp.       remedy  for  the  double  distress:  but  the  question  is,  whether  he 

may  bring  trover,  and  so  deprive  the  landlord  of  all  remedy  for  the 

recovery  of  the  rent.) 

The  real  question  is,  whether  it  is  competent  to  a  landlord  to 
distrain  again,  for  the  same  rent,  goods  that  have  already  been 
seized  by  him  and  voluntarily  abandoned. 

Talfourd,  Serjt.,  in  reply  : 

The  question  is,  whether  the  mere  fact  of  the  landlord  having 
made  a  previous  distress  for  the  same  rent,  which  distress  he  has 
lawfully  abandoned,  renders  him  liable  to  be  sued  in  trover  for  a 
second  seizure.    No  case  has  been  cited  that  at  all  goes  that  length. 

(TiNDAL,  Ch.  J. :  The  older  authorities  seem  to  show  such  a 
course  to  be  unlawful.    See  Comyns's  Digest,  title  Distress  (i).) 

Cur,  adv.  vuU. 

TiNDAL,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

[  •Hd  ]  This  was  an  action  on  the  case.     The  last  count  of  *the  declara- 

tion was  in  trover  for  a  quantity  of  household  furniture  and  other 
goods  and  chattels.  The  defendant  pleaded  several  pleas,  the  last 
of  which  stated,  that  the  plaintiff  was  tenant  to  the  defendant  of  a 
certain  messuage  with  the  appurtenances,  under  a  demise  made  to 
the  plaintiff  at  the  yearly  rent  of  562.,  payable  quarterly,  on  the 
25th  of  March,  24th  of  June,  29th  of  September,  and  25th  of 
December ;  that,  on  the  24th  of  June,  1844,  28Z.  of  the  rent  afore- 
said, for  half  a  year  ending  on  that  day,  became  due  and  payable 
from  the  plaintiff  to  the  defendant,  and  continued  due  and  in 
arrear ;  and  then  justified  taking  the  goods  as  a  distress.  To  this 
plea  the  plaintiff  replied,  that,  after  the  arrears  of  rent  in  the  plea 
mentioned  had  become  due  and  payable,  and  before  the  committing 
of  the  grievance  in  the  declaration  mentioned,  and  before  the  taking 
or  distraining  of  the  goods  as  in  the  last  plea  mentioned,  to  wit, 
on  &c.,  the  defendant  took  and  distrained  divers  goods  and  chattels 
of  the  plaintiff  other  than  those  in  the  last  count  mentioned,  as  a 
distress  for  the  said  arrears  of  rent,  the  last-mentioned  goods  then 
being  in  and  upon  the  said  messuage  with  the  appurtenances,  and 
then  being  subject  and  liable  to  a  distress  for  the  said  arrears  of 
rent,  and  of  sufficient  value  to  satisfy  the  said  arrears  of  rent,  &o., 

0)  (A.  1). 
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and  the  defendant  then  could  and  might  and  ought  to  have  fully  dawson 
paid  and  satisfied  the  said  arrears  of  rent,  and  the  costs,  &o.,  out  of  cropp. 
and  with  the  said  goods  and  chattels ;  yet,  the  defendant  wrong- 
fully and  vexatiously,  and  without  any  cause  or  excuse,  refused  and 
neglected  so  to  do,  and,  after  making  the  said  distress  in  the 
replication  mentioned  for  the  said  arrears  of  rent  on  the  said 
last-mentioned  goods,  &c.,  at  the  said  time  when  &c.,  of  his  own 
wrong,  vexatiously  seized  and  took  the  goods  and  chattels  in 
the  last  count  mentioned,  and  converted  them  to  his  own  use. 
Rejoinder,  that  the  goods  and  chattels  taken  and  distrained,  as  in 
*the  replication  mentioned,  before  the  making  of  the  distress  in  the  [  *970  J 
last  plea  mentioned,  were  not  of  sufficient  value  to  satisfy  the 
arrears  of  rent;  and  the  defendant  afterwards,  and  before  the 
taking  of  the  distress  in  the  last  plea  mentioned,  to  wit,  on  &c., 
lawfully  abandoned  and  put  an  end  to  the  distress  in  the  said 
replication  mentioned,  and  withdrew  from  the  possession  of  the 
goods  and  chattels  taken  and  distrained  under  the  same,  and  did 
not  sell  or  dispose  of  them  under  the  said  distress ;  and  the  rent 
distrained  for  as  in  the  last  plea  mentioned,  at  the  time  of  making 
the  distress  in  that  plea  mentioned,  remained  and  was  wholly 
unpaid  and  unsatisfied.  Surrejoinder,  that  the  goods  and  chattels 
in  the  replication  mentioned  were  of  sufficient  value  to  satisfy  the 
said  arrears  of  rent,  as  in  the  replication*  alleged.  To  this  surre- 
joinder the  defendant  demurred  specially,  on  the  ground  that  it 
took  issue  upon  an  immaterial  matter,  and  did  not  traverse  or 
confess  and  avoid  the  material  allegations  in  the  rejoinder,  viz. 
that  the  defendant  lawfully  abandoned  the  first  distress  and  withdrew 
from  possession,  and  that  the  rent  remained  due. 

On  the  argument  before  us,  in  Easter  Term  last,  it  was  contended, 
in  support  of  the  demurrer,  that  a  distress  taken,  and  abandoned 
without  sale,  did  not  satisfy  the  rent ;  and  that,  consequently,  the 
landlord  was  not  liable  to  be  sued  in  trover  for  making  a  second 
distress :  and  that  it  was  not  material  whether  the  goods  first 
distrained  were  or  were  not  of  sufficient  value  to  satisfy  the  arrears 
of  rent,  if  the  distress  was  abandoned  before  sale,  and  the  rent 
remained  due :  and  Lear  v.  Edmonds  (i),  Lingham  v.  Warren  (2), 
and  Hvdd  v.  Ravenor  (3)  were  cited  as  authorities  for  these  positions. 
*0n  the  other  hand,  it  was  contended,  that,  if  a  landlord  distrains       [  *97i  ] 

(1)  18  B.  B.  448  (1  B.  &  Aid.  157).  (3)  23  B.  B.  526  (2  Brod.  &  B.  662  ; 

(2)  2    Brod.   &    B.   36 ;    4  Moore,      5  Moore,  542). 
409. 
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out  of  lunatic's  estate— Application  to  payment  of  debts — Jurisdiction 
of  Lord  Chancellor.     Ex  parte  Linehan,  In  re  ffennessy  .  221 

2.  Lunatic's  estate — ^Waste    by   tenant— Injunction— Order  on 

petition  in  matter  of  lunacy.    In  re  Chintierys 240 

KAHDAMUS  —  Beturn  to  —  Pleading  —  Municipal  Corporation  — 
Omission  of  name  from  burgess  roll.     R,  y.  Mayor  of  New  Windsor    ,    593 

MANOB.     See  Copyhold. 

MISTAKE,  distinguished  from  fraud.  See  Fraud  and  Misrepre- 
sentation, 1. 

MONEY  PAID— 1.  Bankruptcy— Execution— Sheriff  in  possession  of 
goods — Payment  by  assignees  to  prevent  sale— Priority— Money  had 
and  received.     Valpy  v.  Manley 778 

2.  Distress  damage  feasant  —  Payment  of  excessive    amount 

under  protest — Money  had  and  received.     OuUiver  y,  Cosens  .816 

And  see  Landlord  and  Tenant,  11. 

MOBTGAGE — 1.  Equity  of  redemption — Lapse  of  time— Dower.  See 
Husband  and  Wife. 

2.  Bedemption— Production  of  documents.     See  Discovery,  4. 

3.  Priority — Annuity— Charge  on  land — Successive  incumbrancers 

—Notice.    Rochard  v.  Fulton 284 

NEGLIGENCE— Nuisance— Gravel  left  on  highway — Contractor — 
Personal  interference  by  employer.    Burgess  v.  Gray  .     769 

And  see  Fishery. 

NOTICE.    Set  Fraud  and  Misrepresentation,  2  ;  Mortgage,  3. 

NTTISANCE— 1.  Overhanging  eaves— Damage  to  adjoining  garden — 
Special  damage — Trespass.    Fay  y.  Prentice 823 

2.  Biver — Nuisance  to  navigation.    See  Biver. 

And  see  Negligence. 

PABTNEBSHIP  —  1.  Agreement  for  partnership  —  Specific  per- 
formance— Parol — Variations  in  terms  of  agreement — Misconduct  of 
partner — Cross  bill.     England  v.  CurltJig 39 

2.  Injunction— Partner  carrying  on  business  with  other  persons 

in  name   of  old  firm — Publishing  notices  of  dissolution.     England  v. 
Curling       .         .         ,         .         , 39 
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PA&TNEBSHIP — 3.  Joint  adventure— Bepadiation  of  transaction  by 
two  partners — Account — Dissolution— Pleading— Demurrer — ^Altema.- 
tive  remedies.     Cruikshank  v.  -3/*  Ki'car 29 

PATENT—l.  Disclaimer  of  part  of  specification— Patent  obtained  in 
meantime  by  third  person  for  same  invention — Second  patent  void  for 
want  of  novelty.     Stocker  v.  Warner 694 

2.  Injunction— Principles  upon  which  the  Court  grants  interim 

injunctions  in  patent  cases.    Bridson  v.  M* Alpine  .75 

3.  Validity— Adoption  of  principle  more  easily  carrying   out 

inventor's  conceptions.    AUen  y.  Batason 751 

PliSADING.  See  Oopyhold ;  Defamation,  1 ;  Fishery ;  Trespass,  1 »  2  ; 
Waste,  3. 

POOB  LAW— 1.  Order  of  justices  —  Outdoor  relief— Parties  to  be 
burdened,  necessity  of  summoning  to  show  cause — Form  by  order — 
Jurisdiction  of  justices.    Jt,  v.  Totnes  Union 539 

2.  Order  of  removal — ^Appeal— ^* Next  practicable  Sessions" — 

Certiorari — Service  of  notice,  evidence  of— Party  aggrieved — Jurisdic- 
tion.   B,  y.  InhaHtanU  of  Sevenoak* 423 

3.  Parish  property— Lands  held  Jointly  by  overseers  of  pariah 

and  corporation  of  borough  for  general  parochial  purposes — ^syectment 
—Poor  Belief  Act,  1810,  s.  17.    Doe  d.  Edney  y.  Benham  .620 

4.  Bating — Appeal — Order  of  Sessions — Service  of  order — Copy 

— Parol  evidence — Notice  to  produce — Costs — Jurisdiction — Kew  trial. 
B.  y.  Mortlock 492 

6.  Property  rateable — ^Docks — Tonnage  dues — "Harbour." 

B.  V.  ffidl  Dock  Co 874 

6. Bridge — Tolls— Shareholders— Distress  for    rates — 

Contribution  from  other  shareholders— Mandamus.     B,  y.  Faynter    444 

7.  Settlement— Order  of  removal— Evidence— Order  for  removal 

of  father,  unappealed  against — ^Evidence  of  settlement  of  son.    B.  y. 
InhahitanU  of  Brighthelmston jM)6 

POBTION.    See  Advancement ;  Will,  3. 

POWEB— 1.  Execution  —  General  power  —  Marriage  settlement  — 
Exercise  by  codicil  before  marriage — Contingency — Bevocation.  Loyan 
Y.Bell 840 

2.  Limited  power — ^Power  to  appoint  to    ''nephews  and 

nieces,  grand-nephews  and  nieces " — Appointment  by  will  to  grand- 
niece  for  life  with  remainder  to  her  children.     Waring  y.  Lee    .  85 

PRACTICE — 1.  Decree— Consent  of  party  given  by  mistake  or 
obtained  by  fraud — Jurisdiction  of  Court  to  grant  relief— Distinction 
between  fraud  and  mistake.    Davenport  y.  Stafford  .        .        .173 

2.  Fund  in  Court — Bight  to  indemnity — Intere^— Costs.     TFaiV*- 

man  y.  Bowker 116 

3.  Kew  trial — Officer  of  the  Court— Omission  to  take  verdict  on 

several  issues  separately  —  Costs  —  Improper   reception  of  evidence. 
Bentley  y.  Fleming 748 

And  see  Evidence,  1. 

4.  Payment   into   Court  —  Trustees  — Motion  — Admissions   of 

defendant — ^Evidence.    Boschetti  y.  Foiver 27 

5.  Stay  of  proceedings— Plaintiffs  demands    conceded— Costs 

only    question   at   issue— Application   to    Court    to   prevent  farther 
proceedings.     Sivell  y.  Abraham 215 
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PBIKGIFAL  AND  AGEKT— Authority  of  agent— Assumption  of 
autliority — Contract — Undertaking  by  agent  on  behalf  of  principal. 
Dotvnman  v.  Williams 413 

Andsee  Jones  Y.  Downham 413,  n. 

RAILWAY  OOMPANY.    £fee  Company,  1. 

HATING.    See  Corporation  (Municipal),  1 ;  Poor  Law,  4—6. 

RECEIVES — 1.  Account — Irregular  eubmiesion  of  accounts— Order 
to  submit  accounts  by  given  day— Inquiry  as  to  former  balances — 
costs.    Bertie  v.  Lord  Abingdon 21 

2.  Application  to  Court— Proceedings  should  be  initiated  by 

plaintiff— Infants— Next  friend.    Parker  y.  Dunn  .371 

3.  Decree  for  sale — Suit  to  raise  arrears  of  rent-charge — ^Deeds 

not  brought  in  by  defendant — ^Appointment  of  receiver.    Sh^  y.  Harris 

241 

BEVBNT7B— 1.  Probate  duty— Seal  estate— Conversion-Sale — ^Land 
impressed  in  equity  with  character  of  personalty.    Matson  y.  8m/t    116 

2.  Customs   duty  —  Goods   shipped   in   bond.     See   Ship    and 

Shipping,  3. 

BEWABD — Offer  of.    £^  Contract,  1. 

BTVEB — Navigable  river — Improper  navigation— Navigation  at  low 
tide — Fishery,  injury  to — ^Negligence — Nuisance.  Mayor  of  CokJiester  y. 
Brooke 458 

SCHOOL.    See  Charitable  Trust. 

SETTLEMENT  (MABRIAGE)  —Limitation  to  ^*  executors  or  adminis- 
trators of  settlor  for  their  own  use  and  benefit " — Beneficial  interest 
—Life  interest  of  wife— Next  of  kin.    Meryon  y.  CoUett  .123 

SETTLEMENT  (VOLUNTA&Y)— 1.  Chose  in  action— Assignment 
—Mortgage— Life  policy — No  delivery  of  deeds— Imperfect  title  of 
trustee — Covenant  for  further  assurance.     Ward  y.  Audland  65 

2.  Trust  for  payment  of  debts — Creditors  not  parties — Communi- 
cation to  creditor— Bevocation— Estoppel.    See  Bankruptcy,  3. 

SHIP  AND  SHIPPING— 1.  Charter-party  —  Freight  —  Shipowner's 
lien  on  goods — Insolvency  of  charterer— Assignment  of  cargo— Bight 
of  charterer  to  re-land  goods  after  shipment.     Thompson  y.  Small    .    712 

2.  Compulsory  pilotage  —  Penalty  —  Exemption  —  Pilotage  by 

owner   or    part-owner  —  Construction  of  Pilotage   Act,  1820   (since 
repealed)— ^^  Any  of  the  places  aforesaid."    Peake  y.  Screech    .        .    516 

3.  '<  Wreck,"  meaning  of— Customs  duty— Dutiable  goods  shipped 

in  bond — Ship  not  a  total  loss — Construction  of  statute.    Legge  v.  Boyd 

660 
SLANBEK.    See  Defamation. 

SOLICITOB— 1.  Action  against— Bankruptcy  proceedings— Trespass 
—False  imprisonment.    See  False  Imprisonment,  2. 

2.  Costs — Lien — Fund  in  Court — Stop  order,    ffohson  y.  Sheanoood 

165 

3.  Sale — Execution   of  conveyance    obtained  by  solicitor 

with  knowledge  that  deeds  in  possession  of  adverse  party— Purchase 
not  completed — Disallowance  of  costs.  .Pottay.DuUon  .    169 
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SOLI0ITO&— 4.  OobU— Taxation  of  coats— ^Solicitor   bound  by  bill 
dellTered — JSfo  right  to  reduce  amount  charged.    In  re  Carven  .  144 

5. Defendants    in    contempt  —  Bflbctive  proceedings 

impossible — ^Fund  in  Court — Stop  order— Bight  of  plaintiff's  solicitor  to 
taxation.    Hchaon  y.  Shearwood 16o 

6. Mortgagor  and   mortgagee — Pressure — Refusal  of 

mortgagee's  solicitor  to  part  with  deeds  until  payment  of  his  costs — 
Bill  delivered  to  mortgagor's  solicitor  a  month  previously.    In  re  Jones 

160 

7. Order  of  course  after  expiration  of  month  and  before 

expiration  of  year  from  delivery  of  bill.    Holland  ▼.  Qwynne  .       38 

8. Order  for  taxation  in  one  matter  only — ^Direction  for 

delivery  of  all  papers  belonging  to  client— Order  dlMharged  for 
irregularity.    Holland  v.  Owynne 38 

9. Special  agreement  between  solicitor  and  client — 

Verbal  agreement  for  gross  sum— Agreement  must  be  set  aside  before 
taxation  can  be  ordered.    In  re  Whitannhe 48 

10. Petition   for   taxation    after   payment — Pajrment 

under  protest — Specific  items  of  overcharge  must  be  proved— Court 
cannot  determine  construction  of  disputed  special  contract  on  petition 
for  taxation.    In  re  Thompson 80 

II. detainer — Practice  in  equity — Special  order — ^Costa 

of  taxation.    InreBracey 93 

12. ^'Special  circumstances" — Taxation  after  pay- 
ment— Payment  obtained  by  undue  pressure — Proof  of  overcharge. 
In  re  Wells 132 

13. : Payment  under  pressure — Bill  delivered   at 

last  moment — Ko  opportunity  for  examination.    In  re  Jones  .        .160 

14.  Trustee  acting  as  solicitor  in  trust  affairs.    See  Trust,  6. 

15.  Duty  of  solicitors  to  check  useless  litigation.      (Mey  v. 

Oilhy 218 

16.  Fraud — Notice  —  Instructions  to  pay  off  mortgage — Bond 

obtained  from  client  by  false  pretences — Fraud  on  two  clients — Equit- 
able rights  as  between  two  innocent  parties.     Young  y.  Guy    .  51 

17.  Negligence  —  Mortgage  —  Deficient   security  —  Combined 

agency  and  trust.     Craig  y.  Watson 138 

SPECIFIC  PEBFOEMAVCB— Agreement  for  lease— Executed  con- 
tract— Laches — ^Verbal  agreement  to  accept  lesser  rent  than  that 
mentioned  in  contract — Costs.     Clarke  y.  Mocyre 368 

And  see  Partnership,  1. 

STATUTES— 18  Eliz.  c.  5— Fraudulent  Conveyances.  See  Fraudulent 
Conveyance. 

29  Car.  II.  c.  8,  s.  4— Statute  of  Frauds.  See  Vendor  and  Pur- 
chaser, 2. 

48  Oeo.  m.  c.  47,  s.  3— Crown  Claims  Limitation  (Ireland).    See 

Crown. 

60  Oeo.  m.  c.  12,  8. 17— Poor  Belief.     See  Poor  Law,  3. 

8  db  4  Will.  IV.  c.  27,  ss.  1,  8.    See  Limitations  (Statute  of),  2. 

88.  14,  26— Real  Property  Limitation.      See  Limitations 

(Statute  of),  5. 

».  42.    See  Limitations  (Statute  of),  3. 
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STOCK— TraaAfer  obtained  by  fraud — Executor  of  deceased  etock- 
liolder— Probate  of  forged  will— Laches— laability  of  Bank  of  England 
— Costa.    Ex  parte  JoUiffe 53 

TBBSPASS— 1.  Assault— Trespass  qu.  d.  fr. — Pleading — laberum 
tenementum.    RoherU  ▼.  Taylor 678 

2.  Justification — ^Warrant  to  regain  possession  of  land — ^Protec- 
tion of  persons  acting  in  aid  of  constables— Pleading.  Edmunds  ▼. 
Pinniger 510 

3.  Several  defendants — Joint  act  of  trespass — Assessment  of, 

damages  against  all  defendants  jointly.    EUci  v.  Allen  .    652 

And  see  False  Imprisonment,  2 ;  Nuisance,  1. 

TBOVEB  AND  COKVEBSION.  See  Bailment;  BiU  of  Sale; 
Landlord   and   Tenant,  5. 

TKUST  AND  TRUSTEE— 1.  Breach  of  trust— Improper  investment 
by  acting  trustee  —  Purchase  of  leaseholds  —  Loss  on  realisation  of 
security — Payment  of  balance  into  Court.    Bourne  v.  Mole  59 

2. Moneylent  on  security  of  judgment — ^Borrower  with 

notice  of  trust — Alleged  satisfaction  of  judgment — Collusion  between 
trustee  and  borrower.     Sheridan  y.  Joyce 276 

3.  Disclaimer— Notice  of  nomination — Omission  to  disclaim  for 

some  years— Evidence  of  acceptance  of  trusteeship.    In  re  Uniaeke .    220 

4.  Investment,  power    of— Leaseholds — Trustees  <<  authorised 

and  reqidred"  to  invest  on  ^* leasehold  hereditaments" — Consent  of 
tenant  for  life — Discretion.    BeaucUrh  y.  Ashhumham  ...      95 

5.  Payment  into  Court — ^Motion — Answer — ^Admissions  of  defen- 
dant— Evidence.    Boeehetti  y.  Power 27 

6.  Trustee  acting  as  solicitor  in  trust  afGurs — Costs — ^Eight  to 

out  of  pocket  costs  only — Fixed  sum  granted  by  Court  in  special  cases. 
Bainbrigye  y.  Blair 208 

VENDOB  AND  PX7ECHASEB— 1.  Conditions  of  salOr-Payment  of 
purchase-money  into  Court — Interest — Delay  in  makilig  title-^Pur- 
chaser  in  possession — Order  for  payment  of  interest  without  prejudice 
to  application  for  compensation.     Greenwood  y.  Churchill  .        .        .130 

2.  Interest  in  land — Surrender  of  tenancy — Parol    contract — 

Executed  agreement — Consideration — Account  stated — Statute  of 
Frauds,  s.  4.     Cocking  y.  Ward 831 

3.  Specific  performance — Title — Creditor's  suit— Decree — Delay 

—Dismissal  of  purchaser — Costs.    Eraser  y.  Wood      .  .105 

4.  Title  —  Construction  of  contract — Renewable  leaseholds — 

Lives  in  existence  at  time  of  contract.    Anderson  y.  Higgins  .    364 

5. Crown  lands — Escheat — Title  of  Crown  barred — ^Estate 

taU.     Tuthilly.Bogers 223 

6.  Costs— Deeds  in  possession  of  third  party — ^Knowledge  of 

solicitor- Disallowance  of  costs.    See  Solicitor,  3. 

7.  Will  and  deed  revoking  user  and  resettling  estate  set 

out  in  abstract — ^Non-production — Lost  documents — direction  to  title 
—Waiver  of  production  by  purchaser's  counsel — Adoption  by  purchaser 
—Estoppel.     Alexander  y.  Crosby 355 

8.  Good  title  not  made — Kescission  of  contract — ^Purchaser 

in  possession — Use  and  occupation — Beneficial  occupation.  WinUrhaUom 
V.  Ingham 622 
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WASTS — 1.  Incumbent— Plott^hin^  up  meadow— Ancient  pasture— 
Whether  patron  entitled  to  injunction,  qucere.  Duke  of  8t  Albans  t. 
Skiptoith Ill 

2.  Lunatic's   estate— Waste  by   tenant — Injunction— Order   on 

petition  in  matter  of  lunacy.    In  re  Chinnerys 240 

3.  Beversioner,  action  by — Pleading — ^Reparation  made  before 

action  brought.     Taylor  y.  Stendall 528 

WILI«— 1.  Absolute  gift  of  personalty — Interest  cut  down  to  life 
estate— Limited  purpose — ^Failure  of  gift  in  remainder  to  legatee's 
children.     Winckworth  ▼.  Winckworth 206 

2.  Charge  of  debts  and  legacies — Bonds — Charge  on  particular 

estate — Exoneration  of  personalty— Intention.    Bateman  v.  Earl  of  Rctdef 

253 

— »  3.  Portions — Power  of  appointment — ^Marriage  Settlement- 
Charge  on  personalty  in  exoneration  of  real  estate.    Mandeville  v.  Boe    263 

4.     —  Specific  legacies — Charge  of  general  legacies — ^Priority — 

Real  estates  devised.    Barry  v.  Harding 313 

5.  Children — Limitations  to  married  woman,  her  husband  and 

children- Children  of  second  marriage  held  not  entitled.    Stopford  t. 
Chawwih 100 

6.  Distribution  per  capita  or  per  stirpes— Gift  to  A.  if  then 

living,  or  if  dead  to  children  of  A.  and  children  of  B.  then  living 
equaUy — A.  and  children  of  B.  taking  per  capita.     Bickabe  y.  Oartvood 

207 

7.  Direction  to  convert  personalty  into  real  estate  and  to  entail 

on  son — Direction  applying  to  freeholds  passing  by  residuary  devise. 
Tennmt  y.  Tennent 268 

8.  Executors — Sight  to  take  residue  beneficially — Parol  evidence 

of  intention.    Love  y.  Chize 157 

9.  Joint  tenancy— '' Per  stirpes*' — Descendants— Issue  taking 

by  substitution — <^  Per  stirpes"  held  tp  import  both  distribution  and 
succession.     Dick  y.  Lacy 71 

10.  Precatory  trust — ^Legacy — Maintenance  of  daughter — ^Abso- 
lute gift  subject  to  maintenance  of  daughter  during  minority— Interest 
of  daughter  not  ceasing  on  marriage  under  age.      Conolly  y.  Farrell    107 

11.  Remoteness — Contingent     remainder — *' Issue"    construed 

**  children."     Walker  ^ .  PetcMl 793 

12.  <<  Securities  for  money  "—Held  not  to  pass  I.  O.  U.  given  for 

goods  sold.     Barrji  y.  Hardinp 313 

WOBDS— <<  Harbour."    See  Poor  Law,  5. 

"  Issue."    See  Will,  11. 

«  Per  stirpes."    See  Will,  9. 

'<  Securities."    See  Will.  12. 

«  Sets."    See  Landlord  and  Tenant,  2. 

*<  Wreck."    See  Ship  and  Shipping,  3. 
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